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I

PKEFACE

The object of this book is to give in one volume the Statute

and Case Law relating to Companies, and also such Company
Forms and Precedents as are likely to be of service in ordinary

practice. I have found it necessary to include the Assurance

Companies Act, 1909.

The cases decided in the Hilary Term, 1912, and the

more important of those decided in the Easter Term, 1912,

have been incorporated in the text. Among the latter will

be found the decision of the Court of Appeal in the Birkbeck

Permanent Benefit Building Society case, and that of the

Divisional Court in Galloway v. Schill Seebohm & Co., a case

relating to the particulars required in the summary to be filed

under section 26 of the Companies (Consolidation) Act, 1908.

Another recent case of considerable importance is the General

Motor Cab case, decided by the Court of Appeal on April 1st,

1912. There is as yet no full report of this case, which deals

with the powers, conferred by section 120 of the Act, and I

have therefore had recourse to the petition and a transcript

of the shorthand note taken of the judgments.

For convenience of reference, forms have, throughout the

book, been placed immediately after the part of the text deal-

ing with the subject-matter to which they relate—and refer-

ences to the forms will also be found in the text. The

Appendix to the book contains the Companies (Consolidation)

Act, 1908, and all rules, orders, and regulations made under

or kept on foot by that Act, and now in force, including the

Limited Partnerships (Winding-up) Rules, 1909, and Order

XLIa. of the County Court Rules. The Stock Exchange

Rules and Regulations relating to official quotations and

special settlements are also in the Appendix. The subject

is, of course, primarily dealt with from a lawyer's point

of view, but I have also endeavoured to deal fully with any

questions which appeared to me likely to be of interest to
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accountants, secretaries, and other persons concerned with the

practical working of companies. I have devoted special atten-

tion to ensuring that all statements with regard to practice of

every sort emhody the existing practice, and so far as possible

all orders inserted are orders of very recent date.

While I am alone responsible for everything that appears
in this book, I have sought to obtain expert assistance and
advice as to the practice that prevails in the various courts

and departments which are concerned with companies.

Mr. Thomas Barnes, of the Companies (Winding-up) Depart-
ment, has read through both the MSS. and the proofs of

all parts of this work which deal in any way with his

department (that is to say, from p. 557 to the end). Thanks
to his invaluable advice and assistance, I feel that whatever
other failings the book may have, it does give an accurate

account of the practice and procedure in the Companies
(Winding-up) Court. I have also received considerable assist-

ance from the other officials in the Companies (W^inding-

up) Department, and perhaps I might specially mention
Mr. J. E. Bull. I was anxious to make the forms of

memorandum and articles, debentures, and debenture trust

deeds suitable for an official quotation on the Stock Exchange,
and in this I have been helped by the secretary of the Share
and Loan Department of the Stock Exchange, Mr. J. A.

Torrens-Johnson, who has most kindly read through such

forms, and given me information on points arising out of the

rules and practice of the Stock Exchange. The Committee
of the Stock Exchange have allowed me to publish in the

Appendix to this book the extracts from their rules and
regulations which I have already mentioned. The Comptroller

of the Companies Department of the Board of Trade, Mr.
Heron Maxwell, has given me permission to publish certain

forms and regulations ; and Mr. H. A. Payne, of the Board
of Trade, and the Assistant-Eegistrar of Joint Stock Companies,

Mr. G. J. Sargent, have given me information on various

points of practice in their respective departments. I take

this opportunity of tendering to all these gentlemen my most
hearty thanks for the assistance they have given me.

AETHUE STIEBEL.

6, New Court,

Lincoln's Inn,

May, 1912.
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COMPANY LAW AND
PEECEDENTS

CHAPTER I.

Introductory.

The Companies (Consolidatiou) Act, 1908. consolidates into one Act

tlie provisions contained in the Companies Acts, 1862 to 1908—and

consequently practically the whole of the Statute law relating to

limited companies is contained in it—the mass of case law which

had grown up round the earlier Acts, is, however, practically left

untouched, and very little attempt has been made to incorporate

it into the Act.

Tlie Consolidation Act (a) repeals all the Acts cited as " the

Companies Acts, 18G2 to 1908 " (h) and also the Companies Seals

Act, 1864 ; sections 25, 26, and 34 of the Stannaries Act, 1869 ; the

Joint Stock Companies Arrangement Act, 1870 ; section 56 of the

Conveyancing (Scotland) Act, 1874 ; section 10 of the Supreme

Court of Judicature Act, 1875, so far as it relates to the winding-up

of companies ; subsection (1) of section 28 of the Supreme Court of

Judicature (Ireland) Act, 1877, so far as it relates to the winding-up

of companies ; sections 9, 10, 13 (2), and 31 of the Stannaries Act,

1887 ; section 3 of the Trustees Savings Banks Act, 1887 ; sections

1, 2, and 3 of the Preferential Payments in Bankruptcy Act, 1888,

so far as they relate to companies ; section 18 of the Revenue Act,

1889 ; section 4 of the Preferential Payments in Bankruptcy

(Ireland) Act, 1889, so far as it relates to companies ; the Directors

Liability Act, 1890 ; the Preferential Payments in Bankruptcy

Amendment Act, 1897 ; and subsection 4 of section 6 of the Limited

Partnerships Act, 1907. The Act leaves on foot the powers of a

company to alter its memorandum of association under section 3 of

(o) Companies (Consolidation) (Colonial Registers), 1880, 1890

Act, 1908, s. 286. (Memorandum of Association), 1890

(6) I.e. The Companies Acts, (Winding-up), 1893 (Winding-up),

1862, 1867, 1877, 1879, 1880, 1883 1898, 1900, 1907, and 1908.

S.C.L. B
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the Mortgage Debentures Act, 1865 (c), and does not repeal or affect

the Life Assurance Companies Act, 1870 to 1872 {d), or section 3

of the Trade Union Act, 1871 (e), except that references in them to

the Companies Act, 1862, or the Companies Act, 1862 and 1867, are

to be read as references to the Companies (Consolidation) Act, 1908.

With regard to the repealed Acts and provisions the repeal does

not affect

(a) The incorporation of any company registered under any

enactment repealed ; nor

(b) Table B. in the schedule annexed to the Joint Stock Com-

panies Act, 1856, or any part thereof so far as the same

applies to any company existing at the commencement of

the Act ; nor

(c) Table A. in the first schedule annexed to the Companies Act,

1862, or any part thereof, either as originally contained in

that schedule or as altered in pursuance of Section 71 of that

Act, so far as the same applies to any company existing at

the commencement of the Act.

(d) The continuance in force of section 47 of an Act to regulate

Joint Stock Banks in England (7 & 8 Vict. c. 113) and the

part of section 12 of the Joint Stock Banking Companies

Act, 1857, which is set out in the second part of the Sixth

Schedule to the Act (/).

These last two provisions were kept in force by section 205 of the

Companies Act, 1862, and are as follows :

—

"Every company of more than six persons established on the

sixth day of May, one thousand eight hundred and forty-four, for

the purpose of carrying on the trade or business of bankers within

the distance of sixty-five miles from London, and not within the

provisions of the Act passed in the session of the seventh and eighth

years of Queen Victoria, chapter one hundred and thirteen, intituled

' An Act to regulate Joint Stock Banks in England,' shall have the

same powers and privileges of suing and being sued in the name of

any one of the public officers of such co-partnership as the nominal

plaintiff', petitioner, or defendant on behalf of such co-partnership ;

and all judgments, decrees, and orders made and obtained in any

such suit may be enforced in like manner as is provided with respect

to such companies carrying on the said trade or business at any place

in England exceeding the distance of sixty-five miles from London

under the provisions of the Country Bankers Act, 1826, provided

that such first-mentioned company shall make out and deliver from

(c) Companies (Consolidation) tions) by the Assurance Companies

Act, 1908, s. 292. Act, 1909.

(d) Ibid., s. 293. Tliese Acta {e) Companies (Consolidation)

have, however, now been repealed Act, 1908, s. 294.

and re-enacted (with material altera- (/) Ibid., s. 286(1).
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time to time to the Commissioners of Inland Revenue the several

accounts or returns required by the last-mentioned Act, and all the

provisions of the last-recited Act as to such accounts or returns shall

be taken to apply to the accounts or returns so made out and delivered

by such first-mentioned companies as if they had been originally

included in the provisions of the last-recited Act {g)."

Notwithstanding anything contained in any Act passed in the

session liolden in the seventh and eighth years of Queen Victoria,

chapter one hundred and thirteen, and intituled " An Act to

Regulate Joint Stock Banks in England," or in any other Act, it

shall be lawful for any number of persons not exceeding ten, to carry

on in partnership the business of banking, in the same manner and

upon the same conditions in all respects as any company of not more

than six persons could before the passmg of the Joint Stock Banking

Companies Act, 1857, have carried on such business {h).

The mention of these particular matters in section 286 of the

Companies (Consolidation) Act, 1908, does not as the section ex-

pressly states prejudice the general application of section 38 of the

Interpretation Act, 1889, with regard to the efiect of repeals (i).

The Act also provides (k) that

—

Every conveyance, mortgage, or other deed, made before the

commencement of the Act in pursuance of any enactment thereby

repealed, is to be of the same force as if the Act had not passed, and
for the purposes of that deed the repealed enactment is to be deemed
to remain in full force (l), and that where any enactment repealed

by the Act is mentioned or referred to in any document that docu-

ment is to be read as if the corresponding provision (if any) of the

Act were therein mentioned or referred to and substituted for the

repealed enactment {vi).

With regard to the appHcation of the Act to existing companies (n)

(gt) 7 & 8 Vict. c. 113, s. 47. under the Companies Act, 1862,

{h) Joint Stock Banking Com- and the expression " Joint Stock
panics Act, 1857, s. 12 (the part Companies Acts " means the Joint
which is not repealed). Stock Companies Act, 1856; the Joint

(i) Companies (Consolidation) Stock Companies Acts, 1856, 1857 ;

Act, 1908, s. 286 (2). This section the Joint Stock Banking Corn-
preserves existing rights and lia- panies Act, 1857 ; and the Act to
bilities. enable Joint Stock Banking Com-

(i) As to liquidations which had panies to bo formed on the principle

commenced before the Act came of limited hability, or any one or
into force, see post, p. 779, note (6). more of those Acts, as the case may

(I) Companies (Consolidation) requii-e ; but does not include the
Act, 1908, s. 288. Act passed in the eighth year of the

(m) Ibid., a. 291. reign of Her Majesty Queen Vic-
(n) By the definition section of toria, chapter one hundied and ten,

the Act (s. 285), tlio expression intituled An Act for the Registra-
" existing company " means a com- tion, Incorporation, and Plcgulation
pany formed and registered imder of Joint Stock Companies,
the Joint Stock Companies Acts or
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it applies in tlie same manner in the case of a limited company other

than a company limited by guarantee as if the company had been

formed and registered under the Act as a company limited by shares ;

in the case of a company limited by guarantee, as if the company had

been formed and registered under the Act as a company limited by

guarantee ; and in the case of a company other than a limited com-

pany, as if the company had been formed and registered under the

Act as an unlimited company ; but any reference express or implied,

to the date of registration must be construed as a reference to the

date at whi(;h the company was registered imder the Joint Stock

Companies Acts, or under the Companies Act, 1862, as the case may
be (o).

The Act applies to every company registered but not formed under

the Joint Stock Companies Acts, or the Companies Act, 1862, in the

same manner as it applies to companies registered but not formed

under the Act (/)) ; but any reference, expressed or implied, to the

date of registration must be construed as a reference to the date at

which the company was registered under the Joint Stock Companies

Acts or the Companies Act, 1862, as the case may be {q) ; it applies

to every unlimited company registered, in pursuance of the Com-

panies Act, 1879, as a limited company, in the same manner as it

applies to an unlimited company registered in pursuance of the Act

as a limited company ; but any reference, expressed or implied, to the

date of registration must be construed as a reference to the date at

which the company was registered as a limited company under the

Companies Act, 1879 (r).

A company registered under the Joint Stock Companies Acts may
cause its shares to be transferred in manner hitherto in use, or in

such other manner as the company may direct (s).

No company, association, or partnership {t) consisting of more

than ten persons may be formed, for the purpose of carrying on the

business of banking {u), unless it is registered as a company under

(o) Companies (Consolidation) (t) In Smithv. Anderson(1880), 15

Act, 1908, s. 245. It will be seen C. D. 247, James, L.J., treats the

tliat companies registered under the words " association " and " corn-

Joint Stock Companies Act can pany " as being synonymous. The

now (as they could imder the Act word " partnership " would apply

of 1862) register under this Act. A to a body of persons, which cannot

company registered under the Act change its members or introduce

of 1802 cannot register under this new members without the consent

Act. of all the partners.

(p) Seopo»/,pp. 23('iseg'.,astothis. (u) In District SavingsBank (ISdl),

(g) Companies (Consolidation) 3 De G. F. & J. 335; 31 L. J. Bank 8,

Act, 1908, s. 246. a Savings Bank was, owing to the

(r) Ibid., s. 247 natiu-e of its business, held not to

(s) Ibid., a. 248. carry on a banking business.
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the Act, or is formed in pursuance of some other Act of Parliament, or

of Letters Patent ; and no company, association, or partnership

consisting of more than twenty persons may be formed, for tlie pur-

pose of carrying on any other business that has for its object the
acquisition of gain by the company, association, or partnership, or by
the individual members thereof, unless it is registered as a company
under the Act or is formed in pursuance of some other Act of Parlia-

ment or of Letters Patent, or is a company engaged in working
mines within the Stannaries and subject to the jurisdiction of the

court exercising the Stannaries jurisdiction (.r). This section in

substance reproduces section 4 of the Act of 1862. An old common
law partnership will not be within the prohibition of the section

even if it has changed some, or probably all, its members after the

Acts came into force (?/).

The word " business " in the section is wider than the word
" trade," and will consequently include farming (2) ; but the fact

that land or other property is bought for the purpose of being dis-

tributed among or held for the benefit of the purchasers will not

amount to a business being carried on, for the carrying on of a

business implies a series of transactions (a), and even if the purcliasers

have under the document which regulates their rights and duties,

ancillary powers, e.g. powers of sale and reinvestment, which if

they stood alone and were the main object of the association, would
constitute the carrying on of a business—this will not bring the

association within the section (6) ; it will be otherwise where such

powers are not ancillary but are some of the main objects of the

association—so where land which was purchased was to be dis-

tributed, but the mines were to be reserved and worked, it was held

that a mining business was to be carried on (c).

If a business is being carried on by trustees for more than twenty

persons, then as trustees are in no sense agents of their cestuis qui

trustent, the business will not be carried on by more than twenty

persons, always assuming there are not more than twenty trustees,

and the case will not be within the prohibition of the section (</).

In such case the beneficiaries will often be entire strangers to one

{x) Companies (Consolidation) (b) Hmith v. Andcr/ton (1880), 15

Act, 1908, s. 1. C. D. 247 ; Rrg. v. W/ilhnarsh (isr,0),

(y) Shaw v. Simmons (1884), 12 15 Q. B. (»00 ; Moore v. Ixxu-liiis

Q. B. D. 117. (185'.)), (i C. B. N. S. 280.

{z) Harris V. Amcry (1866), L. K. (c) Crowthcr v. Thorlci/ (1884), :V1

1 C. P. 148. W. R. .'130.

(a) Smith v. Anderson (1880), 15 {d) Smith v. Ander.-on (1880), 15

C. U. 247; Re Siddall (1885), 20 C. D. 247; Crowther v. Thorhy
C. D. 1 ; Croivther v. Thorlcy (1884), (1884), 32 W. R. XiO ; One and All
32 W. R. 330 ; Wifjfidd v. Fatter Sickness and Accidrnl Assuranrc
(1881), 45 L. T. 612. (1909). 25 T. L. R. 674.
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another, and so for that reason will be outside the section as not

constituting a company association or partnership.

The business need not necessarily be one under which it is con-

templated that the company, association or partnership is to acquire

gain ; it will be enough if the individual members are to do so (e),

and so mutual insurance companies (/), and mutual money-lending

societies will be within the section (g). An association becomes
illegal as soon as it grows beyond twenty members (/*). The section

contains an exception in favour of companies formed in pursuance

of some other Act of Parliament. In one case (i) Wright, J., held

that a society formed under an Act {k) which was subsequently

repealed, became illegal on the repeal of such Act. A Scotch court

has taken the opposite view (l). The decision of Wright, J,, was

admittedly taken without full consideration, as there was another

point which was sufficient to decide the case, and quite apart

from the provisions of section 38 of the Interpretation Act, 1889,

his decision involves reading the words " formed in pursuance of

some other Act of Parliament " as " formed and existing in pur-

suance of some other Act of Parliament "—and it is therefore sub-

mitted that the Scotch case was correctly decided. Societies regis-

tered under the Friendly Societies Acts are within this exception

to the section (m). Trades unions cannot register under the Act (n).

It has been held that a trade union, wliich had succeeded in regis-

tering under the Companies Act, 1862 to 1898, must be treated as

an unregistered society, and that, as it had mpre than twenty

members, it could not sue for fines due under its rules (o).

(c) Bear V. Bromley (1S52),\8Q.B. Q. B. 271. See also Marrs v.

211, a.nd Beg. v.Whitmarsh (1850), 15 Thompson (1902), 86 L. T. 759, as to

Q. B. 600, were decided under the whether unregistered friendly socie-

earlier Acts, and the words about ties are not in the same position,

individual members, were inserted (n) The Trade Union Act, 1871,

to do away with the law laid down s. 5, provides that the registra-

in these cases. tion of a trade union under this

( / ) Arthur Average Association Act shall be void. An association

(1875), 10 Ch. 542; Padstow Total which has objects which standing

Loss and Collision Assurance As- alone would make it a trade union,

sociation (1882), 20 C. D. 137. 'vvill not be a trade union if it has

(g) Shaw v. Benson (1883), 11 also other objects, Osborne v.

Q. B. D. 563 ; Jennings v. Ham- Amalgamated Society of Railway Ser-

mond (1882), 9 Q. B. D. 225. vants, [1909] 1 Ch. 163 ; affirmed

(h) Re Thomas (1885), 14 Q. B. D. [1910] A. C. 87. See also the judg-

379. ment of Chitty, J., in Mineral Water
(i) Ilfracomhe Permanent Benefit Bottle, Sc., Society v. Booth (1S87),3(}

Society, [1901] 1 Cli. 102. C. D. 465, as to enforcing an article

(k) 6 & 7 Will. IV. c. 32. which savours of trade unionism.
(Z) Stnith V. Irvine and Ftdlarton (o) Edinburgh and District Aera-

Invcslment and Building Society ted Water Defence Association v. Jen-
(1903), 6 Eraser, 99. A-inson (1904), 5 Fraser, 1159 ; JSniia^

(m) Peat v. Fowler (1886), 55 L. J. Association of Glass Bottle Manufac-
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A society which is illegal under this section cannot sue {p) or be

sued iq) for debts due to it or from it, in carrying on its business
;
it

cannot be wound up under the Act (r) ; it cannot nor can its members

come to the court to have the trusts under which its property is

held administered (.s) ; and it cannot have costs awarded to it (0-

Its members are, however, beneficially interested in its funds, so that

they can obtain a conviction against any person who has embezzled

them (u), and they can recover so much of their contributions as

have not been spent (x).

Foreign corporations, even though they have more than twenty

members, are not within the section {fj).

Any seven or more persons, or, where the company to be formed

will be a private company (z) within the meaning of the Act, any

two or more persons associated, for any lawful purpose may, by

subscribing their names to a memorandum of association and other-

wise complying with the requirements of the Act in respect of regis-

tration, form an incorporated company with or without limited

liability (that is to say), eitlier

—

turcrsv. Nettlefold (Id 11), 27 T. L. R.

527. See s. 294 of the Companies

(Consolidation) Act, 1908, which

pi-ovides that notlung in that Act

is to affect the provisions of s. 5

of the Trade Union Act, 1871.

The Companies (Converted Socie-

ties) Act, 1910, would appear to

make the certificate of the Registrar

conclusive in all cases, and it may,

therefore, be doubted if these

decisions are good law.

(p) Shaw V. Benson (188:5), 11

Q. B. U. 563 ; Jennings v. Hatnmond

(1882). 9 Q. B. D. 225; Edlnbimjh

and District Aerated Water Co. v.

Jcnklnson (1904), 5 Fraser, 1159.

(q) Phillips V. Davies (1889), 5 T.

L. R. 98 ; South Wales Atlantic Steaui-

«/up(1876),2C. D.763; ExparteDay

(1876), 1 C. D. 699 ; unless, indeed, it

has subsequently been incorporated

and all its members have acquiesced

in the debt; Re Thomas (1885), 14

Q. B. D. 379.

(>•) Padstow Total Loss and Colli-

sion Assurance Association (1882),

20 C. D. 137 ; Arthur Average

Association (1875), 10 Ch. 542 ;

Il/racombe Permanent Building

Society, [1901] 1 Ch. 102* The

reasoning in these cases seems

to apply where the petitioner had

no notice of the Society's illegality.

The first case in this note shows

that if an order has been made to

wind up such a society the remedy

is by way of appeal, and the second

that the illegality of the society

cannot be set ' up as a defence in

proceedings in the winding-up after

the winding-up order.

(s) Sykesv.Beadon(l819),UC.T).

170; Barclay V. Pearson, [1893] 2 Ch.

154. See, howev(>r, Hume v. Record

Reign Syndicate (l»99), 80 L. T. 404 ;

Shrppardv. Oxcnford (1855), 1 K. &
J. 491 ; 3 W. R. 397.

(<) Ilfracombe Permanent Building

Society, [1901] 1 Ch. 102.

(m) Reg. v. Tankard, [1894] 1

Q. B. 551.

(x) Cp. Barclay v. Pearson, [1893]

2 Ch. 154 ; Marra v. Thompson

(1902), 86 L. T. 759.

(//) Batcman v. Service (18S1), 6

A. C. 386.

(z) The provisions of the Act as

to private companies do not seem

to lend themselves to a case of a

company which has not got a share

capital.
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(i) A company having the liability of its members limited by

the memorandum to the amount, if any, unpaid on the

shares respectively held by them {i.e. a company limited

by shares) ; or

(ii) A company having the liability of its members limited by

the memorandum to such amount as the members may
respectively thereby undertake to contribute to the assets

of the company in the event if its being wound up {i.e. a

company limited by guarantee) ; or

(iii) A company not having any limit on the liability of its members

{i.e. an unlimited company) {a).

The memorandum must bear the same stamp as a deed, and must

be signed by each subscriber in the presence of at least one witness,

and that attestation will be sufficient in Scotland as well as in

England and Ireland (6).

Tliere may in the case of a company limited by shares, and there

must in the case of a company limited by guarantee or unlimited,

be registered with the memorandum, articles of association signed by

the subscribers to the memorandum and prescribing regulations for

the company.

Articles of association may adopt all or any of the regulations

contained in Table A in the First Schedule to this Act (c).

In the case of an unlimited company or a company limited by

guarantee, the articles, if the company has a share capital, must

state the amount of share capital with which the company proposes

to be registered.

In the case of an unlimited company or a company limited by

guarantee, if the company has not a share capital, the articles must

state the number of members with which the company proposes to

be registered, for the purpose of enabling the Registrar to determine

the fees payable on registration {d).

In the case of a company limited by shares and registered after

(a) Companies (Consolidation) Form when altered must be pub-

Act, 1908, s. 2. For the contents lished in the London Gazette, and

of the memorandum in each case, will thenceforth have the same

see the next chapter. force as if included in one of the

(6) Ibid., s. 6. It is, however, schedules to the Act, but no

not a deed, and a person who signs alteration in Table A in the First

as attorney for a subscriber need Schedule will affect any company
therefore not be appointed by deed : registered before the alteration, or

Whitley Partners (1886), 32 C. D. 337. repeal as regards that company any
(c) The forms in the first schedule portion of that Table. Companies

to the Act may be altered by the (Consolidation) Act, 1908, s. 118 :

Board of Trade, but not so as to there have now been tliree Table A's.

ncrease the amount of fees payable See as to this, post, pp. 86 and 87.

to the Registrar of Joint Stock (d) Companies (Consolidation)

Companies : any such Table or Act, 1908, s. 10. Ai-ticles of asso-
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the commencement of the Act, if articles are not registered, or, if

articles are registered, in so far as the articles do not exclude or

modify tlie regulations in Table A in the First Sc-hedule to the Act,

those regulations will, so far as applicable, be the regulations of the

company in the same manner and to the same extent as if they were

contained in duly registered articles (e).

To come within the provisions of the Act relating to private

companies, a company must by its articles

—

(a) Restrict the right to transfer its shares (/) ; and

(6) limit the number of its members (exclusive of persons who

are in the employment of the company) to fifty ; and

(c) prohibit any invitation to the public to subscribe for any

shares or debentures of tlie company (g).

A private company may, subject to anything contained in the

memorandum or articles of association of the company, by passing a

special resolution and by filing with the Registrar such a statement

in lieu of prospectus as the company, if a public company, would have

had to file before allotting any of its shares or debentures, together

with such a statutory declaration as the company, if a public com-

pany, would have had to file before commencing business, turn

itself into a public company. It is thought, and this is also the

view taken by the Registrar of Joint Stock Companies, that a com-

pany which apart from the fact of its being a private company

would be entitled to carry on business {e.g. a company originally

formed as a public company, before the 1st of July, 1908), need not

file a statement in lieu of a prospectus or a statutory declaration (h).

Joint holders of shares are for the purposes of the section treated

as a single member {h).

ciation must bear the same stamp it wholly disregards them {e.g. by

as a deed, and be signed by each having 250 members) : Park v.

signatory to the memorandum in Royalties Syndicate, [1012] 1 Cli.

the presence of one witness. See 330.

as to this and as to the form of and (/*) Companies (Consolidation)

alterations to articles, ibid., ss. 12 Act, 1908, s. 121. The provisions

and Hi, and jm.ft, ]^. S(i rt .teq. as to altering private companies

(<•) Companies (CoTisolidation) Act, into public companies are dUlicult

in08, s. 11. io understand. Is it enough to

(/) The Registrar of Joint Stock have a resolution altering the

Companies takes the view that this articles in the matters which dis-

mast apply to all the shares of a tinguish a jirivate company from

company. a public company, or must the

(7) In addition, tiie Registrar resolution expressly state that the

insists on the articles not containing company is to become a public

provisions as to share warrants, company ? It is thought that the

see post, p. 87, note {;«), and p. 310. latter form of resolution will be

A company continiies to be a private unnecessary, though no doubt
company while it has these pro- desirable,

visions in its articles, even though



10 Introductory

The advantages, in addition to requiring two signatories only to

the memorandum, enjoyed by a private company are

—

(1) They are not required to include in the summary to be filed

with the Eegistrar of Joint Stock Companies under section

26, a statement in the form of a balance sheet.

(2) They need not under section 65 forward or file a statutory

report.

(3) The provisions of section 72 restricting the appointment and

advertisement of first directors and requiring a list of

persons who have consented to be directors to be delivered

to the Registrar of Joint Stock Companies when registration

is applied for, do not apply to private companies,

(4) They need not file with the Registrar of Joint Stock Companies

the statement in lieu of a prospectus required by section 82

of the Act.

(5) The minimum subscription section (section 85) does not apply

to them.

(6) They need not obtain. a certificate entitling them to com-

mence business (see section~87), and if a private company

turns itself into a public company, such a certificate is not

necessary, and, indeed, is wholly inapplicable (i).

(7) The rights of inspection and receiving copies of balance

sheets conferred by section 114 on preference shareholders

and debenture holders do not apply.

Of course, too, the prohibition against carrying on business con-

tained in section 115 only applies where there are less than two (not

less than seven) members. The Registrar of Joint Stock Companies

is not concerned, when registering a company which has seven signa-

tories to its memorandum, and which complies with section 72 of the

Act, with the question whether it is a private company or not. The
question may, however, arise if he seeks to enforce penalties for not

making returns required of a public company. The memorandum
and articles (if any) must in the case of all companies registered

under the Act be delivered to the Registrar of Joint Stock Companies

for that part of the United Kingdom in which the registered office of

the company is stated by the memorandum to be situate and he

must retain and register them (k) ; but where the registration of a

(i) On special request such a of £100 of the amount of the nomi-

certificate is sometimes issued. nal capital of a limited company,
(k) Companies (Consolidation) and a statement of the amount

Act, 1908, s. 15 : as to the fees which is to form the capital of such

payable on registration, see jDosi, pp. a company must be delivered to

43 et seq. In addition to such fees, the Registrar of Joint Stock Com-
there is an ad valorem stamp duty jjanies : 54 & 55 Vict. c. 39, s. 12 ;

of 5s. for every £100 and fraction 62 & 63 Vict. c. 9, s. 7.
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company involves, either because of the name of the company or

otherwise, a fraud, the Court will not grant a mandamus to the

registrar of Joint Stock Companies, ordering him to register. Thus

no mandamus was granted where the registrar declined to register a

company with the word " dentist " as part of its name, because

that implied that the company was, what it was not and could not

be, registered under the Dentists Act, 1878 (l). Except in the case

of a private company, an applicant for registration of the memo-

randum and articles of a company must on application deliver to the

Eegistrar a list of the persons who have consented to be directors

of the company, and if this list contains the name of any person who

has not so consented, the applicant will be liable to a fine not ex-

ceeding £50 (?»).

A statutory declaration by a solicitor of the High Court and in

Scotland by an enrolled law agent engaged in the formation of the

company, or by a person named in the articles as a director or

secretary of the company of compliance with all or any of the require-

ments of the Act in respect of registration and of matters precedent

or incidental thereto, must be produced to the Registrar of Joint

Stock Companies, and he may accept such a declaration as sufficient

evidence of compliance (w).

It has been suggested that a company which has no intention

whatever of carrying on business here, but intends to carry on and

manage its business entirely abroad, is not entitled to register under

the Act (o) in the case under discussion, the articles contained pro-

visions which were invalid according to English law—and the question

was whether a winding-up order should be made—and such order

was made, the company being treated as a fraudulent one.

In spite of the great eminence of the judges who made these

remarks, it is submitted that it is perfectly competent for such

companies to register here, and this view has been taken in two later

cases (p).

The fact that all the signatories are nominees of one person will

not disentitle them to registration {q).

On the registration of the Memorandum of Association of a

(1) Rex V. Eegistrar of Joint Stock (a) Princeasof Rvusa v. Bos (1871),

Companies for Irelaml, [1004] 2 L. R. 5 H. L. 170 and S. C. in the

Ir. r»34. court below sub nom. General

(m) Companies (Consolidation) Company for the Promotion of Land

Act, 1908, s. 72 (2). See post, p. 15, Credit (1870), 5 Ch. 303.

for this fonn; and sees. 12 {I), post, (p) Capital Fire h\mirnivc Asso-

pp. 348 ct seq., as to the restriction, ciation (ISS2), 21 C. D. 20!) ; Atlornry-

on the appointment and advertise- General v. Jewish Colonization Asso-

mont of directors. ciation, [1901] 1 K. B. 130.

(n) Ibid., a. n (2). Soe post, pAi, (?) Salomon v. Salomon (b Co.,

for form of such statutory declara- [1897] A. C. 22 ;
MunkiUrick v.

tion. Ferryman (189G), 74 L. T. 149.
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company (r) the Registrar of Joint Stock Companies must certify under
his hand that the company is incorporated and in the case of a limited

company that the company is limited (s) a certificate of incorporation

given by the Registrar of Joint Stock Companies in respect of any

association will be conclusive evidence that all the re<iuirements of

the Act in respect of registration and of matters precedent and in-

cidental thereto have been complied with and that the association

is a company authorised to be registered and duly registered under

the Act (l).

It was held under section 18 of the Act of 1862, that if the Memo-
randum of Association had only been signed by six signatories {u), the

certificate of the registrar was not conclusive, and the company was

not duly incorporated ; to alter the law so laid down, a section

corresponding to the present one was included in the Act of 1900 {x)
;

this section would also seem to do away with cases like Northumher-

land and Durham District Banking Co. (?/), where it was said that if

the company which was not an existing banking company, so as to

be capable of registration, had been registered, the court could go

behind the registrar's certificate.

It has been held that a trade union if in fact registered can be

treated as an unincorporated body {z), because section 5 of the

Trade Union Act, 1871, says that the registration of a trade union

under the Companies Acts is void—it is thought that these cases

cannot be supported since the Companies (Converted Societies)

Act, 1910—notwithstanding the fact that the Companies (Con-

solidation) Act, 1908, expressly provides (a) that nothing therein con-

tained is to affect the provisions of section 5 of the Trade Union

Act, 1871—and that in all cases the certificate of the registrar will

(r) See ]]ost, pp. 54 and 68, under Eq. 321, where registration after a
memorandum of association as to winding-up petition had been pre-

the points which the Registrar wdll sented was held to be ineffectual

;

object to in the name and objects and Wenlock v. River Dee Co. ( 1 i

of a company. 38 C. D. 534.

{s) Companies (Consolidation) (z) Edinhunjlb and District Aerated

Act, 1908, s. 16 (1). Water Defence Association v. Jen-

it) Ibid.,s. 17. By section 1 of the kinson & Co. (1904), 5 Fraser, 1159.

Companies (Converted Societies) See also Britislb Association of Glass

Act, 1910, it is provided that for Bottle Manufacturers v. Nettlcfold

removing doubts it is declared that (1911), 27 T. L. R. 572,

s. 17 shall apply as well in the case (a) Companies (Consolidation)

of a friendly society converted into Act, 1908, s. 294; as to what is a

a company as in all other cases. trade union, see supra, p. 6, note (n).

(m) National Debentures, &c.. Cor- Tlie Companies (Converted Societies)

poration, [1891] 2 Ch. 505. Act, 1910, was apparently not re-

(x) Companies Act, 1900, s. 1. feri-ed to in British Association of

The section is retrospective. Glass Bottle Manufacturers v. Nettle-

(y) (1858), 2 De G. & J. 357. See fold (1911), 27 T. L. R. 527.

also Hercules Insurance Co. (1871), 11
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now be conclusive for all purposes (b). Even before section 18 of

the Act of 1862 was altered it was lield that it was impossible to go

behind the Registrar's certificate where one or more of the signatories

were infants (c), or even where the memorandum was altered after

having been signed (c)—and consequently, it would seem, there

were no signatories at all (</).

The fact that the certificate has been obtained by fraud will not

make it the less conclusive (<?).

From the date of incorporation mentioned in the certificate of

incorporation the subscribers of the memorandum together with

such persons as may from time to time become members of the

company, will be a body corporate by the name contained in the

memorandum, capable forthwith of exercising all the functions of

an incorporated company, and having perpetual succession and a

common seal, with power to hold lands, but with such liability on

the part of the members to contribute to the assets of the company
in the event of its being wound up as is mentioned in the Act (/).

The power of holding land is however subject to the exception

that a company formed for tlie purpose of promoting art, science,

religion, charity, or any other like object, not involving the acquisi-

tion of gain by the company or by its individual members, may not,

without the licence of the Board of Trade, hold more than two acres

of land ; but the Board may by licence empower any such company
to hold lands in such quantity, and subject to such conditions, as

the Board think fit (g). Applications under this section should be

made by letter from the secretary or solicitor of the company to the

Board, and tlie letter should give the reasons wliy it is desired to

hold the additional land. The practice of the Board is to give a

licence to hold rather more land than is immediately required, on

the company giving a letter xmdertaking to furnish particulars of

all land held, if and when required by the Board so to do ; but the

Board of Trade will, if desired, give a licence to hold a particular

piece of land.

(6) Cp. Ennia and West Clare Rail. where the Registrar has given a

Co. (1879), 3 L. R. Ir. 94; Cussons, certificate of incorporation.

Ltd. (1904), 73 L. J. Ch. 296. In 3Ic- (c) Nassau Phosphate Co. (1876), 2

Glade -v. The Royal London Mutual C. D. 010; Laxon db Co., [1892] 3

Insiirance Society, [1910] 2 Cli. 169, Ch. 555.

the Court of Appeal seems to liave {d) PecVs Case (1867), 2 Cli. 674;

thought it miglit have been possible Oakes v. Turqiiand (1867), L. R. 2

to challenge the incorporation of a H. L. 325.

Friendly Society as a company on (e) C/Zover v. 6'iVew (1881), 18 C. D.

tlio groimd of the resolution autho- ^73.

rising such incorporation being (/ )Compame8 (Consolidation)

Act 1908 s 16 ()
ultra vires. The Companies (Con-

^^^ ibid.,'^. l-X Usually no ad-
verted Societies) Act, 1910, was vertisenu-nt is diroctodin tlieseca-sos.

passed to meet tliis case, and it For form of licence, si^o Foitu 5 in

extends protection to all cases the Tliird Schedule to the Act.
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The power of holding land does not extend to foreign corporations,

which will be subject to the provisions of the Mortmain Acts—but

it has been extended to companies incorporated in a British posses-

sion, which have filed with the Kegistrar of Joint Stock Companies
the documents specified in paragraphs {a), (&), and (c) of section

274 (h) of tlie Act—such companies have the same power of holding

land as if they were incorporated under the Act (i).

If at any time the number of members of a company is reduced in

the case of a private company below two or in the case of any other

company below seven, and it carries on business for more than six

months wliile the number is so reduced, every person who is a member
of the company during the time that it so carries on business after

those six months, and is cognisant of the fact that it is carrying on
business with fewer than two or seven members, as the case may be,

will be severally liable for the payment of the whole debts of the

company contracted during that time, and may be sued for the same
without joinder on the action of any other member (k).

FORM OF STATUTORY DECLARATION UNDER SECTION
17 (2) OF THE ACT TO BE MADE ON THE REGISTRA-
TION OF A COMPANY {I).

No. of certificate Form No. 41.

Companies (Consolidation) Act, 1908.

o A 58. Companies Registration

. Stamp to be impressed here.

Fee

* Here insert

a solicitor of

the High
Court (or in

Scotland an
enrolled law
agent) en-
gaged in the
formation, or -

a person
named in

the articles

as a Director of the

or Secretary.

Declaration of Compliance with the requisitions of the Com-
panies (Consolidation) Act, 1908, made pursuant to section

17 (2) on behalf of a company proposed to be registered as the

Presented for filing

by

Do solemnly and sincerely declare that I am *

(h) See post, pp. 31 cf seq.

(i) Companies (ConsoUdation)

Act, 1908, s. 275.

(k) Ibid., a. 115. For the purposes

of tliis section representatives of

members, e.g. executors or admini-

strators or trustees in bankruptcy,
are not members : Bowling and
Welby's Contract, [1895] 1 Ch. 663.

(Z) Form 41 prescribed by order

of Board of Trade of 29th March,
1909.
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Limited and that all the requisitions of the Companies (Consolidation)

Act, 1908, in respect of matters precedent to the registration of the said

company and incidental thereto have been complied with. And I make
this solemn declaration conscientiously believing the same to be true, and

by virtue of the provisions of the Statutory Declarations Act, 1835.

Declared at

the da
J'

of

one thousand nine hundred

and before me

»

A Commissioner for Oaths.

FORM OF LIST OF PERSONS WHO HAVE CONSENTED TO
ACT AS DIRECTORS TO BE DELIVERED TO THE
REGISTRAR ON AN APPLICATION FOR REGISTRA-
TION OF A COMPANY, SECTION 72 (2) {m).

No. of Certificate Form No. 43.

Companies (Consolidation) Act, 1908.

A 5s. Companies' Registration Fee

Stamp must be impressed here.

List of Persons who have consented to be Directors of the

o

to the Registrar pursuant to sectittn 72 (2)

Presented for Filing

By __.

.Limited, to be deUvered

To the Registrar of Joint Stock Companies.

* Here insert * » *'^® undersigned, hereby give you
" I " or notice, pursuant to section 72 (2) of the Companies (Con-
" We." Golidation) Act, 1908, that the following persons have con-

sented to be Directors of the .

., Limited.

Name. De^criptioD.

Dated this

Signature, Address and^
Description of Applicant !-

for Registration. J

day of 19

(m) Form 43 prescribed by order

of the Board of Trade of 29th

March, 1909.
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Section 72 (3) of the CJompanies (Consolidation) Act, 1908, provides

that :—

-

" Tiiis section sliall not a]iply to a private company nor to a pro-

spectus issued by or on behalf of a company after the expiration of one year

from the date at which the company is entitled to commence business."

Turning to the special requirements of the Assurance Companies

Act, 1909.

This Act does not affect the National Debt Commissioners or the

Postmaster-General, acting imder the authorities vested in them respec-

tively by the Government Annuities Acts, 1829 to 1888, and the Post

Office Savings Bank Acts, 1861 to 1908 ; it also does not apply to a member

of Lloyd's or of any other association of underwTiters approved by the

Board of Trade, who carries on assurance business of any class, provided

that he complies with the requirements set forth in the Eighth Schedule

to the Act, and applicable to business of that class (n).

Save as otherwise expressly provided by the Act notliing in the Act

applies to assurance business of any class other than one of the classes

specified in section one of the Act, and a policy is not to be deemed to be

a policy of fire insurance by reason only that loss by fire is one of the various

risks covered by the policy (o).

Section 1 of the Act provides that

—

tliis Act shall apply to all persons or bodies of persons, whether

corporate or unincorporate, not being registered under the Acts relating

to friendly societies or to trade unions (
j^i) (which persons and bodies of

persons are hereinafter referred to as assurance companies), whether

estabUshed before or after the commencement of this Act, and whether

established witliin or without the United Kingdom, who carry on within

the United Kingdom assurance business of all or any of the following

classes :

—

(a) Life assurance business ; that is to say, the issue of, or the under-

taking of liability under, policies of assurance upon human life

or the granting of annuities upon human life (q),

(n) These provisions are thought appears to the Board, after consult-

to be beyond the scope of this ing the Cliief Registrar of Friendly

work, and are therefore omitted. Societies, that the society is one to

(o) Assurance Companies Act, wliich it is inexpedient that the

1909, s. 28. provisions of the Act should apply,

(p) The Board of Trade may, on ibid., s. 35.

the application of any unregistered (q) The expression " annuities on

trade union originally established human life " does not include super-

more than twenty years before the annuation allo\\'ances and annuities

commencement of this Act, extend payable out of any fund applicable

to the trade vmion the exemption solely to the relief and maintenance

conferred by the Act on registered of persons engaged or who have

trade unions, and may on the appli- been engaged in any particular

cation of an unregistered friendly profession, trade, or employment,

society extend to the society the or of the dependants of such

exemption conferred by tliis Act persons, ibid., s. 29.

on registered friendly societies if it
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In respect of this class of business

—

" Policy on human life " means any instrument by which the

payment of money is assured on death (except death by acci.

dent only), or the happening of any contingency dependent on

human life, or any instrument evidencing a contract wiiich

is subject to payment of premiums for a term dependent on

human hfe ; and where the company grants anmiities upon
human life " policy " includes the instrument evidencing the

contract to pay such an annuity, and " policy holder " includesi

annuitant
;
(r).

A scheme by which women who have purchased goods for a

certain number of weeks prior to their husbands' deaths get an

annuity during widowhood, is within these provisions (r;-).

(6) Fire insurance business ; that is to say, the issue of, or the under-

taking of liability under, policies of insurance against loss b} or

incidental to fire ; {s)

(c) Accident insurance business ; that is to say, the issue of or the

undertaking of liability under, policies [t) of insurance upon the

happening of personal accidents, whether fatal or not, disease,

or sickness, or any class of personal accidents, disease, or sick-

ness ; {s)

(d) Employers' liability insurance business ; that is to say, the issue

of, or the undertaking of hability under, pohcies (/) insuring

emplo3^ers against liability to pay compensation or damages
to workmen in their employment

; (s)

Where a company carries on employers' liability insurance busi-

ness the Act does not apply in respect to that business in the cases

following :

—

(1) Where the company is an association of employers which satisfies

the Board of Trade that it is carrying on or is about to carry on
business wholly or mainly for the purpose of the mutual insur-

ance of its members against liabiht}^ to pay compensation or

damages to workmen employed by them, either alone or in con-

junction with insurance against any other risk incident to their

trade or industrj' ; or

(2) Where the company carries on the employers' liability insurance

business as incidental onl}' to the business of marine insurance by
issuing marine policies or policies in the form of marine policies

covering liability to pay compensation or damages to workmen
as well as losses incident to marine adventure or adventure analo-

gous thereto ;
(n)

(r) Assurance Companies Act, bility insurance business tlic ox-

1909, s. 30 (a) and (b). pression policy includes any policy

{rr) Nelson db Co. v. Board of under wbich there is for the time
Trade (1901), 84 L. T. 5G5. being an existing liability or under

(s) Assurance Companies Act, \\ hicli any liability maj' accrue

:

1909, s. 1. Assiu-ance Companies Act, 1909,

(t) In relation to accident insur- ss. 32 and 33.

ance business and employers lia- (?<) Ibid., s. 33 (1) (o) ana (b)

S.C.L. C
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(c) Bond investment business ; (w) that is to say, the business of issuing

bond or endowment certificates by which the company, in return

for subscriptions payable at periodical intervals of two months or

less, contract to pay the bond holder a sum at a future date, and

not being life assurance business as above defined (x) .

A company registered under the Companies Acts which trans-

acts assurance business of any of these five classes in any part of

the world is to be deemed to be carrying on such business within

the United Kingdom (x).

Subject to the exceptions after mentioned

—

Every assurance company must deposit and keep deposited with the Pay-

master-General for and on behalf of the Supreme Court the sum of twenty

thousand pounds.

The sum so deposited must be invested by the Paymaster-General in

such of the securities usually accepted by the Court for the investment of

funds placed under its administration as the company may select, and the

interest accruing due on any such securities will be paid to the company.

The deposit may be made by the subscribers of the memorandum of

association of the compan3% or any of them, in the name of the proposed

company, and, upon the incorporation of the company, will be deemed

to have been made by, and to be part of the assets of, the company, and

the Registrar of Joint Stock Companies, may not issue a certificate of

incorporation of the company until the deposit has been made.

Where a company carries on, or intends to carry on, assurance business

of more than one class, a separate sum of twenty thousand pounds must,

subject to the exceptions after mentioned, be deposited and kept deposited

under this section as respects each class of business, and the deposit made

in respect of any class of business in respect of which a separate assurance

fund is required to be kept will be deemed to form part of that fund, and

all interest accruing due on any such deposit or the securities in which it is

for the time being invested must be carried by the company to that fund.

The Paymaster-General may not accept a deposit except on a warrant

of the Board of Trade.

The Board of Trade may make rules with respect to applications for

warrants, the payment of deposits, and the investment thereof or deahng

therewith, the deposit of stocks or other securities in lieu of money, the

payment of the interest or dividends from time to time accruing due on

any securities in which deposits are for the time being invested, and the

withdrawal and transfer of deposits (y), and the rules so made will have

effect as if they were enacted in this Act, and must be laid before Parlia-

ment as soon as may be after they are made.

This section applies to an assurance company registered or having

its head office in Ireland, subject to the following modifications :

—

References to the Supreme Court are to be construed as references to

{w) In the cases of these com- {x) Ibid., s. 1.

panies the expression " policy " in- {y) Rules have, as is mentioned
eludes any bond, certificate, receipt, later, been made, but the question

or other instrument evidencing tlie of M'ithdrawing and transferring

contract with the company : Assur- deposits is reserv^ed for the chapter

ance Companies Act, 1909, s. 34 (a). on petitions (m/ra, p. 772 et seq.).
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the Supreme Court of Judicature in Ireland, and references to

the Paymaster-General are to be construed as references to the

Accountant-General of the last-mentioned Court (2).

In the case of life assurance companies the obligation to deposit

and keep deposited the sum of £20,000 applies notwithstanding that

the company has previously made and withdrawn its deposit or been

exempted from making its deposit under any Act repealed by the

Assurance Companies Act, 1909 (a). Where a company incorporated

before 1870 was unable to make a deposit, a receiver was appointed,

on a motion to get in and collect a fund which had been set aside to

meet policies and the income thereof and all premiums and other

moneys in respect of outstanding policies of the company (6).

Any business carried on by an assurance company which under the

provisions of any special Act relating to that company is to be treated

as life assurance business is to continue to be so treated, and is not
to be deemed to be other business or a separate class of assurance

business within the meaning of the Act (c).

With regard to companies carrying on fire insurance business,

accident insurance business, and bond investment business

—

Sucli of the provisions of the Act as relate to deposits do not apply
with respect to any such business carried on by a companj-, if such
company has commenced to carry on that business in the United
Kingdom before the third day of December nineteen hundred and
nine (d).

With regard to companies carrying on employers' liability

insurance business

—

Such of the provisions of the Act as relate to deposits to be

made under the Act do not apply with respect to the employers'

liabiUty insurance business carried on by a company where
the company had commenced to carry on that business within the
United Kingdom ( / ) before the twenty-eighth day of August nine-

teen hundred and seven (/ ). Employers' liabihty insurance business

carried on outside the United Kingdom is not to be treated as part

of the employers' Uabihty insurance business of the companv for

the purposes of the Act {g).

(2) Assurance Companies Act, ment Act, 1876 ; and the Em-
1909, s. 2. The deposit is Hko the ployers Liabihty Insurance Com-
fvmd to be set aside under s. 3 of panies Act, 1907.

this Act, infra, pp. 21 and 22, the (b) Cryer v. Universal Insurance

seciu-ity of the pohcy-holders or of and Investment Co., Times News-
the particular class of policy-holders paper, 8th July, 1910, p. 3.

for whom it is deposited. Nelson d> (c) Assurance Companies Act,

Co. (1906), 22 T. L. R. 406. 1907, s. 30 (g).

(o) Assurance Companies Act, [d) Ibid., s. 31 (b), s. 32 (r), and
1909, s. 30 (c). The Acts repealed s. 34 (6).

by this Act are the Life Assm-ancc (/) Ibid., s. 33 (d).

Companies Acts, 1870, 1871, and (y) Ibid., s. 33 (t).

1872 ; the Trade Union Act Amend-
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With regard to fire and accident insurance business

—

It is not necessary to make a deposit in respect of fire insurance business

where the company has made a deposit in respect of any other

class of assurance business, and where a company, having made a

deposit in respect of fire or accident insurance business, commences

to carry on life assurance business or employers' liability insurance

business, the company may transfer the deposit so made to the

account of that other business, and after such transfer the deposit

will be treated as if it had been made in respect of such other

business (h) ;

With regard to fire insurance business

—

Such of the provisions of the Act as relate to deposits to be made

under the Act do not apply where the company is an association

of owners or occupiers of buildings or other property which satisfies

the Board of Trade that it is carrying on or is about to carry on

business wholly or mainly for the purpose of the mutual insurance

of its members against damage by or incidental to fire caused to the

houses or other property owned or occupied by them (i).

The Board of Trade has made the following rules under the

Assurance Companies Act, 1909 :—

Where any company (k) is required, in pursuance of the Act, to deposit

the sum of twenty thousand pounds with the Paymaster-General

for the time being for and on behalf of the Court, the company,

or the subscribers of the memorandum of association of the com-

pany or any of them, as the case may be (in this Rule referred to as

the depositors), may, in the name of the company, make appHcation

to the Board of Trade for a warrant, and the Board of Trade may

thereupon issue their warrant to the depositors for lodgment of

such deposit in Court (/), which warrant shall be a sufficient autho-

rity for the company or persons therein named to lodge the money

therein mentioned at the bank {m) to the account of the Pajonaster-

General (n) for and on behalf of the Court, and for the Paymaster

{h) Assurance Companies Act, Company the Supreme Covu-t of

1909, s. 31 (d) and s. 32 (c). Judicature in Ireland: ibid,

(i) Ibid., s. 31 (c). (w) " The Bank " means the

(k)
" Company " means a com- Bank of England (Law Courts'

pany to which the Act applies, and Branch), or in the case of an Irish

includes an Irish company as next Company the Bank of Ireland, or

herein-after defined. in either case such Bank or branch
" Irish Company " means a com- of a Bank as may from time to

pany to which the Act applies, and time be appointed to receive and

which is registered or has its head deal with cash and securities under

office in Ireland. Order of the the control of the Paymaster-

Board of Trade 6th June, 1910. General on behalf of the Court : ?6rrf.

Rules relating to deposits by (n) " The Paymaster-General "

assurance companies under s. 2 of means the Paymaster-General for

the Assurance Companies Act, the time being or in the case of an

1909 R. 1. Irish Company the Accountant-

(l)
" The Court " means the General for the time being of the

Supreme Court of Judicature in Supreme Coiort of Judicature in

England or in the case of an Irish Ireland : ibid.
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Genera], or the Assistant Paymaster-General (o) to issue directions

to the Bank to receive the same, to be placed in the books of the

Paymaster-General, to the credit of ex parte the company men-

tioned in such warrant, according to the method for the time being

in force respecting the lodgment of money.

Provided, that in lieu, wholly or in part, of the lodgment of money,

the depositors may bring into Court as a deposit an equivalent sum of

any stocks, funds, or securities in which cash under the control of or

subject to the order of the Court may for the time being be invested (the

value thereof being taken at a price as near as may be to, but not exceed-

ing, the current market price) ; and in that case the Board of Trade shall

vary their warrant accordingly, by directing tlie lodgment of such amount

of such stocks, funds, or securities, by the company or the persons therein

named, to the said account of the said Paymaster-General for the credit

in his books of ex parte the Company mentioned in such warrant (p).

Where the assurance business by reason whereof the deposit is made

is a class of business in respect of which a separate assurance fund is

required to be kept (that is to say, is either life assurance business, em-

ployers' liability insurance business or ))ond investment business), tlien

and in any such case the application to the Board of Trade and the warrant

of the Board of Trade shall specify the particular class of business in respect

of which the deposit is being made, and the deposit shall be marked

accordingly in the books of the Paymaster-General to a sjiecial ledger

credit. In all other respects the provisions of the last preceding Rule

shall apply to any such separate deposit (7).

Where a lodgment of money or securities has been made under the

preceding Rules, t!ie Court may, on the application of the Company
order

—

(a) Investment in such of the stocks, funds, or securities in which

cash under the control of or subject to the order of the Court

may for the time being be invested as the applicants desire and

the Court thinks fit, and either by way of original investment

or by way of variation of investment.

{l>) PajTuent to the Company of the interest, dividends, or income

from time to time accruing due on any stocks, funds, or securities

in wliich the deposit is for the time being invested,

(c) Transfer or payment in the cases provided for by the Rules

following of the deposit and the stocks, funds, or securities for

the time being representing the same either from one ledger

credit of the Company to another or out of Court {>•).

In the case of a company transactinfj other business besides that

of assurance or transacting more than one class of assurance business

—

(o) " The Assistant Paymaster- Board of Trade of t5th June, 1910,

General " means the official or one Rules relating to deposits by Assur-

of the officials acting for tlie time anco Companies imder s. 2 of the

being as the Assistant or Deputy Assurance Companies Act, 1909.

of tlie Paymaster-General as herein- {p) Ibid., R. 2.

before defined in relation to business (q) Ibid., H. .3.

connected with tlie Comt : Order of (r) Ibid., R. 4.
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A separate account must be kei)t of all receipts in respect of the assur-

ance business or of each class of assurance business, and the receipts in

respect of the assurance business or, in the case of a company carrying

on more than one class of assurance business, of each class of business,

must be carried to and form a separate assurance fund with an aj)propriate

name ; tlie investments of any such fund are not required to be kept

separate from the . investments of other fimds.

A fund of any particular class is as absolutely the securitj^ of the policy

holders of that class as though it belonged to a company carrying on no
other business than assurance business of that class, and wall not be liable

for any contracts of the company for which it would not have been liable

had the business of the company been only that of assurance of that class,

and may not be applied, directly or indirectlj", for any purposes other

than those of the class of business to which the fund is applicable (s).

These provisions do not however apply to companies carrying

on fire or accident insurance business so far as such businesses are

concerned {t), and in the case of life assurance business there are

the exceptions following

—

(1) Nothing in the Act providing that the life assurance fund shall

not be liable for any contracts for wliich it would not have been

liable had the business of the company been only that of life

assurance is to affect the liability of that fund, in the case of a

company established before the ninth day of August eighteen

hundred and seventy, for contracts entered into bj- the company
before that date ;

(2) In the case of a company carrying on life assurance business and

established before the ninth day of August eighteen hundred

and seventy, by the terms of whose deed of settlement the whole

of the profits of all the business carried on by the company are

paid exclusively to the life policy holders, and on the face of

whose Itfe policies the liability of the life assurance fund in respect

of the other business distinctly appears, such of the pro\'isions

of the Act as require the separation of funds, and exempt the

life assurance fund from liability for contracts to which it would

not have been liable had the business of the company been only

that of life assurance, do not apply {u) ;

Deposits made under the Life Assurance Companies Acts, 1870

to 1872, or the Employers Liability Insurance Companies Act, 1907,

and the deposit funds representing the same are prima facie, and, in

default of reason to the coutrar}'', to be treated and dealt with as

(.«) Assurance Companies Act, provisions ; and see British Widows
909, s. 3. In Nelson c& Co., [1905] Assurance Co., [1905] 1 Ch. 40, for

1 Ch. 551, Buckley, J., decUned a scheme sanctioned by the Court,

to sanction a scheme for reduction (t) Assm'ance Companies Act,

of contracts, on the ground that as 1909, s. 31 (e), and s. 32 (d).

the company's business was carried (u) Ibid., s. 30 (e) and (

on it could not comply with these
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having been made in respect of the life assurance business or as the

case may be, the employers liability insurance business of the com-

panies by or on behalf of which such deposits were made (x).

The issuing in any case of any Warrant or certificate relating to a

deposit or to the deposit fund., or any error in any such Warrant or certi-

ficate, or in relation thereto, will not make the Board of Trade, or the

person signing the Warrant or certificate on their behalf, in any manner

liable for or in respect of the deposit fund, or the interest or dividends

accruing on the same, or any part thereof, respectively (ij).

Any assurance company wliich makes default in complying with any

of the requirements of tlais Act will be liable to a penalty not exceeding

one hundred pounds, or, in the case of a continuing default, to a penally

not exceeding fifty pounds for every day during which the default continues,

and every director, manager, or secretary, or otlier officer or agent of tlio

company who is knowingly a party to the default wU be liable to a like

penalty ; and, if default continue for a period of three months after notice

of default by the Board of Trade (wliich notice must be published in one

or more newspapers as the Board of Trade may, upon the appUcatiou of

one or more policy holders or shareholders, direct), the default will be a

ground on wliicli the Court may order the winding up of the company, in

accordance with the Companies (Consolidation) Act, 1908 {z).

If any account, balance sheet, abstract, statement, or other document

required by this Act is false in any particular to the knowledge of any

person who signs it, that person will be guilty of a misdemeanour and will

be liable on conviction on indictment to fine and imprisonment, or on

summary conviction to a fine not exceeding fifty pounds (a).

Every penalty imposed by this Act may bo recovered and applied

in the same manner as penalties imposed by tlie Companies (Consoli-

dation) Act, 1908, are recoverable and applicable (6).

Part /VII. of the Companies (Consolidation) Act authorises

certain companies to register under the Act, and contains the

following provisions :

—

AVith the exceptions and subject to tiie provisions mentioned autl

contained in the section, and hereafter mentioned

—

(i) any company consisting of seven or more members, wliich

was in existence on the second day of November eighteou

hundred and sixty-two (which was the date of the com-

mencement of the Companies Act, 1862), including any

company registered under the Joint Stock Companies

Acts (c) ; and

(j;) Order of the Board of Trade 1909, s. 24 ; Perjury Act, 1911, s. 5.

of 6th Jime, 1909. Rules relating (&) Assurance Compames Act,

to deposits by assm-ance companies 1909, s. 25.

under s. 2 of the Assurance Com- (c) The Joint Stock Compames
panies Act, 1909, R. 10. Acts are defined b>- s. 285 of the Act

(y) Ibid., R. 8. as meaning the Joint Stock Com-
(z) Assurance Compames Act, panies Act, 1856 ;

the Joint Stock

1909,8. 23. Companies Acts, 1856, 1857; tlio

(a) -:\ssiuanco Companies Act, Joint Stock Banldng Ccnipanics
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(ii) any company formed after that date, wlietlier before or after

tlie commencement of the Act, in pursuance of any Act of

Parliament otlier than the Companies (Consolidation) Act,

1908, or of letters patent, or being a company within the

stannaries, or being otherwise duly constituted by law {d),

and consisting of seven or more members
;

may at any time register under the Act as an unlimited company, or

as a company limited by shares, or as a company limited by guarantee

;

and the registration will not be invalid by reason that it has taken

place with a view to the company being wound up.

The exceptions and provisions above referred to are as follows

—

(a) A company having the liability of its members limited by

Act of Parliament or letters patent, and not being a joint

stock company as defined by section 250 of the Act may
not register in pursuance of these provisions.

(6) A company having the liability of its members limited by

Act of Parliament or letters patent may not register in

pursuance of this section as an unlimited company or as

a company limited by guarantee :

(c) A company that is not a joint stock company as defined by

section 250 of the Act may not register under these pro-

visions as a company limited by shares :

{(l) A company may not register in pursuance of these provisions

without the assent (e) of a majority of such of its members

as are present in person or by proxy (in cases where proxies

are allowed by the regulations of the company) at a general

meeting summoned for the purpose :

Act, 1857, and the Act to enable authorised officer of the company.
Joint Stock Banking Companies to Form 17 applies where linxited

bo formed on the principle of liability is desired. Form 18 in

limited liability, or any one or more other cases. Each of such forms

of those Acts, as the case ixiay costs 2d.

require, but does not include 7 & 8 {d) A partnersliip consisting of

Vict. c. 110, intituled an Act for seven or more members is not a

the Registration, Incorporation, company " otherwise duly con-

and Regulation of Joint Stock stituted by law " so as to be capable
Companies. Such companies are of registration under this section,

existing companies within the mean- Reg. v. Registrar of Joint Stock

ing of the same section, and the Act Companies, [1891] 2 Q. B. 598;
appHes to them even apart from Cwssons,ifeZ. (1904), 73 L. J. Cli. 290.

registration under it ; see Part VI. (e) Such assent must be shown
of the Act, ss. 245 et seg. Applica- by a copy of the resolution wi'itten

tion for a certificate of incorpora- or printed on Form 22 supplied by
tion must in the case of a company Somerset House (cost 2d.). The
desiring to be registered under resolution may be written or

Part VII. of the Act be on Form 17 printed on the third page of the

or 18 suppUed by Somerset House. form, and must be signed at the

Each of such forms must be signed end by an authorised officer of the

by a director, secretary, or other company.
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(e) Where a company not having the liability of its members

limited by Act of Parliament or letters patent is about to

register as a limited company, the majority required to

assent must consist of not less than three-fourths of the

members present in person or by proxy at the meeting :

(/) Where a company is about to register as a company limited

by guarantee, the assent to its being so registered must be

accompanied by a resolution (/) declaring that each

member undertakes to contribute to the assets of the com-

pany, in the event of its being wound up while he is a

member, or Avithin one year afterwards, for payment of

the debts and liabilities of the company contracted before

he ceased to be a member, and of the costs and expenses

of winding-up, and for the adjustment of the rights of the

contributories among themselves, such amount as may be

required, not exceeding a specified amount (g).

In computing any majority under these provisions when a poll is

demanded regard will be had to the number of votes to which each

member is entitled, according to the articles of the company (g).

In other cases the majority will of course be ascertained by a show
of hands {Ji).

A company registered under the Companies Act, 1862, cannot
register under these provisions {g) ; and a foreign corporation can
likewise not avail itself of them {i). Societies registered under the

Friendly Societies Act, 189G (Ic), or the Industrial and Provident

Societies Act, 1893 (I), may by special resolution register themselves

as companies under the Act. Without prejudice to the powers con-

ferred by the Friendly Societies Act, 1896, the committee of

management or other governing body of a collecting society having

more than one hundred thousand members may petition the Court
for an order for the conversion of the society into a mutual company
under the Companies (Consolidation) Act, 1908. The Court must
be satisfied on a poll being taken that 55 per cent, of the members
over sixteen years of age agree to the conversion, and may settle a

memorandum and articles of association for the company (//).

(/) Tliis resolution must be pre- niemoraiiduin, and a cojiy theicof
seated for filing with the Registrar has been registered at the central
on Form 22 supplied by Somerset office, a copy of such resolution
House (cost 2d.). The resolution under the seal or stamp of the
may bo either printed or \\ritten on central office will have the same
the thii-d page of such form, and effect as a memorandum ; and see
sliould be signed at the end by also Blytlie v. Birtley, [1910] 2 Ch.
an authorised officer of the company. 228 ; McGladc v. The Royal London

i'j) Companies (Consolidation) Mutual Insurance Society, [1910J 2
Act, 1908, s. 249. Ch. 169. See also the Companies

(h) Ernest v. Loma Qold Mines, (Converted Societies) Act, 1910.

[1897] 1 Ch. 1 ; Horbury Bridge (I) Section oi—the provisions of

Co. (1879), 11 C. D. 109. which are identical with s. 71 of the
(i) Btdkeleyv. ScJndz (1811), L.B.. Friendly Societies Act, 1896, and

3 P. C. 764 ; approved in Bateman see s. 55 as to a company converting
V. /Service (ISSl), 6 A. C. 386. itself into a society vmder the Indus-

(k) Section 71. If the special trial and Provident Societies Act.
resolution contains the particulars {U) Assurance Companies Act,
required to be contained in the 1909, s. 36.
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The definition of a Joint Stock Company contained in section

250 of the Act, and above referred to is as follows

:

" For the purposes of tliis part of this Act, as far as relates to registra-

tion of companies as companies limited by shares, a joint stock company

means a company having a permanent paid-up or nominal share capital

of fixed amount divided into shares, also of fixed amount, or held and

transferable as stock, or divided and held partly in one way and partly

in the other, and formed on the principle of having for i1 s members the

holders of those shares or that stock, and no other persons ; and s\xch a

company when registered with limited liability under this Act shall be

deemed to be a company limited by shares (w)."

Before the registration in pursuance of this Part of tlic Act of a

joint stock company there must be delivered to the registrar the

following documents (that is to say)

—

(1) A list showing the names, addresses, and occupations of all

persons who on a day named in the list, not being more

than six clear days before the day of registration, were

members of the company, with the addition of the shares

or stock held by them respectively, distinguishing, in cases

wliere the shares are numbered, each share by its number (n)

:

(2) A copy of any Act of Parliament, royal charter, letters patent,

deed of settlement, contract of co-partnery, cost book

regulations, or other instrument constituting or regulating

the company ; and

(3) If the company is intended to be registered as a limited

company, a statement specifying the following particulars

(that is to say) :

—

(a) The nominal capital of the company and the number

of shares into which it is divided, or the amount of

stock of which it consists
;

(b) The number of shares taken and the amount paid on

each share
;

(c) 'J'he name of the company, with the addition of the

word " limited " as the last word thereof (o) ; and

{(1) In the case of a company intended to be registered

as a company limited by guarantee, the resolution

declaring the amoimt of the guarantee (p).

{m) Companies (Consolidation) is a continuation of Form 19.

Act, 1908, s. 250. (o) The preceding particulars will

(n) This Form (No. 19) is supplied be presented for filing on Form 21,

by Somerset House (cost 2d.). A supplied by Somerset House (cost

5s. registration fee stamp must be 2d.). Such statement must be

impressed. It must be signed by signed by a director, secretary, or

a dii-ector, secretary, or other other authorised officer of the

authorised officer. Form 20 also company.

supplied by Somerset House should (p) Companies (Consolidation)

bo applied for at the same time. It Act, 1908, s. 252.
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Before the registration in pursuance of this Part of this Act oi

any company not being a joint stock company, there must be

delivered to the registrar of joint stock companies

—

(1) A list showing the names, addresses, and occupations of the direc-

tors or other managers (if any) of the company ; and

(2) A copy of any Act of Parliament, letters patent, deed of settlement,

contract of co-part nery, cost book regulations, or other instru-

ment constituting or regulating the company ; and

(3) In the case of a company intended to be registered as a company

limited by guarantee a copy of the resolution declaring the

amount of the guarantee (q).

The lists of members and directors and any other particulars

relating to the company required to be delivered to the registrar

must be verified by a statutory declaration of any two or more

directors or other principal officers of the company (r), and in

addition the registrar may require such evidence as he thinks

necessary for the purpose of satisfying himself whether any company

proposing to be registered is or is not a joint stock company as within

the meaning of section 250 of the Act (s).

Where a banking company which was in existence on the seventh

day of August, eighteen hundred and sixty-two proposes to register

as a limited company, it must at least thirty days before so register-

ing, give notice of its intention so to register to every person who has

a banking account with the company, either by delivery of the

notice to him, or by posting it to him at, or delivering it at, his last

known address.

If the company omits to give the notice required by this section,

then as between the company and the person for the time being

interested in the account in respect of which the notice ought to

have been given, and so far as respects the account down to the time

at which notice is given, but not further or otherwise, the certificate

of registration with limited liability will have no operation {t).

No fees are chargeable in respect of the registration in pursuance

of this Part of this Act of a company if it is not registered as a limited

company, or if before its registration as a limited company the liability

of the shareholders was limited by some Act of Parliament or by

letters patent {u).

When a company registers in pursuance of this Part of the Act

with limited liability, the word " limited " will form and be registered

as part of its name {x).

(q) Companies (Consolidation) (.») Companies (Consolidation)

Act, 1908, s. 253. Act, 1908, s. 255.

(r) Ibid., 8. 254. This declara- (() Ibid., s. 256.

tion will be in Form 23 supplied by (u) Ibid., s. 257.

Somerset House (cost 2d.). (x) Ibid., s. 258.
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On compliance with the requirements of this Part of the Act

with respect to registration, and on payment of such fees, if any, as

are payable under Table B in the First Schedule to the Act, the

registrar of joint stock companies must certify under his hand that

the company applying for registration is incorporated as a company
under the Act, and in the case of a limited company, that it is

limited (//), and thereupon the company will be incorporated, and will

have perpetual succession, and a common seal, with power to hold

lands
; and any banking company in Scotland so incorporated will

be deemed to be a bank incorporated, constituted, or established by
or under Act of Parliament (s).

All property, real or personal (including things in action), belong-

ing to or vested in a company at the date of its registration in pur-

suance of this part of the Act, will on registration pass to and vest

in the company as incorporated under the Act for all the estate and

interest of the company therein (a).

Registration of a company in pursuance of this Part of the Act

will not affect the rights or liabilities of the company in respect of

any debt or obligation incurred, or any contract entered into, by, to,

with or on behalf of the company before registration (b).

All actions and other legal proceedings which at the time of the

registration of a company in pursuance of this Part of the Act are

pending by or against the company, or the public officer or any

member thereof, may be continued in the same manner as if the

registration had not taken place ; but execution may not issue

against the effects of any individual member of the company on any

judgment, decree or order obtained in any such action or proceeding
;

but, in the event of the property and effects of the company being

insufficient to satisfy the judgment, decree, or order, an order may be

obtained for winding-up the company (c).

(y) As to the conclusiveness of the company has got a title under the

certificate, see s. 17 of the Act, Real Property Limitation Acts,

supra, p. 12. 1833 and 1874.

(z) Companies (Consolidation) (b) Companies (Consolidation)

Act, 1908, s. 259. Act, 1908, s. 261.

(a) Ibid., s. 260, in Cussons, Ltd. (c) Companies (Consolidation)

(1904), 73 L. J. Ch. 296, where a Act, 1908, s. 262. This section does

partnership consisting of more than not render persons who were mem-
seven members had succeeded in get- bers before the conapany was regis-

ting itself registered imder this part tered liable as contributories : Lan-
of the Act, it was held that though yon v. Smith (1863), 3 B. & S. 938 ;

the company so formed ought never Harvey v. dough (1863), 2 N. R. 204 ;

to have been registered, the cer- Lofthouse's Case (185S), 2 De G. and
tificate of the registrar was con- J. 69 ; S/ieffieldandHaUa77i.shire, d^c,

elusive as the company being well Society (1865), 4 De G. J. and S. 699.

formed, but that the property of It was otherwise under the Act of

the partnei'ship did not pass to the 1856: Ex parte Stevenson (1863), 32

company under this section. In L. J. Ch. 96.

the circumstances of the case the
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When a company is registered in pursuance of this Part of the

Act—
(i) All provisions contained in any Act of Parliament deed of

settlement, contract of co-partnery, cost book regulations,

letters patent, or other instrument constituting or regulating

the company, including, in the case of a company registered

as a company limited by guarantee, the resolution declaring

the amount of the guarantee, will be deemed to be conditions

and regulations of the company in the same manner and
with the same incidents as if so much thereof as would, if

the company had been formed under this Act, have been
required to be inserted in the memorandum, were con-

tained in a registered memorandum, and the residue thereof

were contained in registered articles :

(ii) All the provisions of the Act will apply to the company, and
the members, contributories, and creditors thereof, in the

same manner in all respects as if it had been formed under
the Act, subject as follows (that is to say) :

—

(a) The regulations in Table A in the First Schedule to

the Act will not apply unless adopted by special

resolution :

(6) The provisions of the Act relating to the numbering

of shares will not apply to any joint stock company
whose shares are not numbered :

(c) Subject to the provisions of this section (d) the com-
pany will not have the power to alter any provision

contained in any Act of Parliament relating to the

company
;

(d) Subject to the provisions of this section (d) the

company will not have power, without the sanction

of the Board of Trade, to alter any provision

contained in any letters patent relating to the

company

;

(e) The company will not have power to alter any pro-

vision contained in a royal charter or letters patent

with respect to the objects of the company
;

(/) Iri the event of the company being wound up, every

person will be a contributory, in respect of the

debts and liabilities of tlic company contracted

before registration, who is liable to pay or con-

tribute to the payment of any debt or liability of

the company contracted before the registration, or

to pay or contribute to the payment of any sun\ for

the adjustment of the rights of the members among

(d) Companies (Consolidation) Act, 1!)08, s. 263.
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themselves in respect of any such debt or liability
;

or to pay or contribute to the payment of the costs

and expenses of winding-up the company, so far

as relates to such debts or liabilities ; and every

contributory will be liable to contribute to the assets

of the company, in the course of the winding up,

all sums due from him in respect of any such

liability ; and in the event of the death or bank-

ruptcy of any contributory or the marriage of any

female contributory, the provisions of the Act with

respect to the personal representatives, heirs, and

devisees of deceased contributories, to the trustees

of bankrupt or insolvent contributories, and to the

liabilities of husbands and wives respectively will

apply :

The provisions of the Act with respect to—

(a) The registration of an unlimited compan}'^ as limited
;

(b) The powers of an unlimited company on registration as a

limited company to increase the nominal amount of its capital

and to provide that a portion of its capital shall not be

capable of being called up except in the event of winding

up (e) :

(c) The power of a limited company to determine that a portion

of its share capital shall not be capable of being called up

except in the event of a winding-up (e) :

will apply, notwithstanding any provisions contained in any Act of

Parliament, royal charter, deed of settlement, contract of co-

partnery, cost book regulations, letters patent, or other instrument

constituting or regulating the company.

The section does not authorize a company to alter any such

provisions contained in any deed of settlement, contract of co-

partnery, cost book regulations, letters patent, or other instrument

constituting or regulating the company as would, if the company

had originally been formed under the Act, have been required to be

contained in the memorandum, and are not authorised to be altered

by the Act : and the Act does not derogate from any power of altering

its constitution or regulations which may by virtue of any Act of

Parliament, deed of settlement, contract of co-partnery, letters

patent, or other instrument constituting or regulating the company,

be vested in the company (/).

(e) As to this, see ss. 58 and 59 of ing a memorandum and articles of

the Act, and post, p. 50 and p. 257. association for a deed of settlement,

(/) Companies (Consolidation) gee posi, p. 693.

Act, 1908, s. 263. As to substitut-
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Every company incorporated outside the United Kin*^dom

which establishes a place of business (g) within the United Kindgoni

must within one month from the establishment of the place of business,

file with the registrar of joint stock companies

—

(o) A certified (h) copy of the charter, statutes, or memorandum

and articles of the company, or other instrument constituting

or defining the constitution of the company, and if the

instrument is not written in the English language, a cer-

tified {h) translation thereof

;

(b) A list of the directors (i) of the company
;

(c) The names and addresses of some one or more persons resident

in the United Kingdom authorised to accept on behalf of

the company service of process and any notices required to

be served on the company
;

and, in the event of any alteration being made in any such instru-

ment or in the directors or in the names or addresses of any such

persons as aforesaid, the compan}'^ must file with the registrar a

notice of the alteration within such time as may be prescribed {k).

Any process or notice required to be served on the company will

be sufficiently served if addressed to any person whose name has

been so filed and left at or sent by post to the address which has been

so filed.

Every company to which this section applies must in every year

file with the registrar such a statement in the form of a balance

sheet as would, if it were a company formed and registered under

the Act, and having a share capital be required to be included in

the annual summary.

Every company to which this section applies and which uses

the word " limited " as part of its name must

—

{g) Place of business includes a lations of the Board of Trade of

share transfer or share registration 29th March, 1909, contain the pro-

office. Companies (Consolidation) visions which are set out below.

Act, 1908, s. 274 (6). A company (t) Director includes every per-

which merely employs agents for son occupying the position of a

the piupose of obtaining subscrip- director by whatever name called :

tions here will not thereby have ibid., s. 274 (6).

" established a place of business:" (k) I.e., within twenty-ono days
Huron v. I^ric Loan and Saving after the date on wliich the par-

Co., [1911] S. C. 612. ticulars of the alteration could in

(h) Certified means certified in due course of post and if despatched

the prescribed (i.e., prescribed by with due diligence have been

the Board of Trade) manner to ))o received in the Unitod Kingdom
a true copy or correct translation, from tlie place where tlio company
Companies (Consolidation) Act, is incorporated : Order of Board
1908, s. 274 (6), and s. 285. Regu- of Trade of 29th March, 1909.
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(a) In every prospectus [1) inviting subscriptions for its shares or

debentures in the United Kingdom state the country in

which the company is incorporated ; and

(&) Conspicuously exhibit on every place where it carries on

business in the United Kingdom the name of the company

and the country in which the company is incorporated ; and

(c) Have the name of the company and of the country in which

the company is incorporated mentioned in legible cha-

racters in all bill-heads and letter paper, and in all notices,

advertisements, and other official publications of the

company.

If any company to which this section applies fails to comply with

any of the requirements of this section the company, and every

officer and agent of the company, will be liable to a fine not exceeding

fifty pounds, or, in the case of a continuing offence, five pounds for

every day during which the default continues (m).

There must be paid to the Registrar for registering any document

required by this section to be filed with hiiu a fee of five shillings, or

such smaller fee as may be prescribed by the Board of Trade {n).

The Regulations of the Board of Trade, dated 29th March, 1909,

as the certification of copies and translations of documents which

require to be filed under this section contain the following pro-

visions

—

(1) A certified copy of the charter, statutes, or memorandum

and articles of association, or other instrument constituting or

defining the constitution of a company in the case of a company

incorporated in a foreign country required to be filed with the Regis-

trar under section 274 of the Companies (Consolidation) Act, 1908,

shall be deemed to be certified as a true copy if in such foreign

country it is

—

(a) Duly certified as a true copy by an official of the Government

to whose custody the original is committed, the signature

or seal of such official being authenticated by any of the

[1) Prospectus means any pros-

pectus, notice, circular, advertise-

ment, or other invitation offering to

the public for subscription or piu"-

chase any shares or debentiu-es of

the company : Companies (Con-

solidation) Act, 1908, s. 285.

(rn) The offence may be prose-

cuted under the Summary Jui-is-

diction Acts Companies (Con-

solidation) Act, 1908, s. 276 (1) ;

but in Scotland the prosecution is

at the instance of the Lord Advo-

cate or a procm-ator fiscal, as the

Lord Advocate directs: ibid., s. 276

(2), and see s. 277 as to application

of fines.

(n) Coinpanies (Consolidation)

Act, 1908, s. 274. These pro-

visions apply to every assvu-ance

company, as defined by the Assur-

ance Companies Act, 1909, con-

stituted outside the United King-

dom which carries on assurance

business within the United I\jng-

dom, whether incorporated or not

:

Assm-ance Companies Act, 1909,

s. 19.

I
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British officials mentioned in section 6 of the Commissioners

of Oaths Act, 1889, or in any Act amending the same ; or

(6) Duly certified as a true copy by a notary of such foreign

country, the certificate of the notary being authenticated

by any of the British officials mentioned in section 6 of tlie

said Act or in any Act amending tlie same ; or

(c) Duly certified as a true copy on oath by some officer of the

company before a person having authority to administer

an oath as provided by section 3 of the said Act, the status

of the person- administering the oath being authenticated

by any of the British officials mentioned in section G of the

said Act, or in any Act amending the same.

(2) A certified copy of the charter, statutes, or memorandum
and articles of association, or other instrument constituting or defining

the constitution of a company, in the case of a company incorporated

in the Channel Islands, Isle of Man, or in any colony, island, planta-

tion, or place under the Dominion of His Majesty in foreign parts,

required to be filed with the Registrar under section 274 aforesaid,

shall be deemed to be certified as a true copy if in the Channel

Islands, colony, island, plantation, or places under the Dominion of

His Majesty, it is

(a) Duly certified as a true copy by an official of the Government

to whose custody the original is committed.

(b) Duly certified as a true copy by a notary public of such

colonies, islands, or places aforesaid.

(c) Duly certified as a true copy on oath by some officer of the

company before some person having authority to administer

an oath as provided by section 3 of the Commissioners of

Oaths Act, 1889.

(3) In the case of a company in which the charter, statutes, or

memorandum and articles of association, or other instrument con-

stituting or defining the constitution of the company is not written

in the English language a certified translation thereof required to be

filed with the Registrar shall be deemed to be certified as a correct

translation if certified to be a correct translation,

(a) When such translation is made out of the United Kingdom by

(1) An official having custody of the original ; or

(2) A notary public of the country or place where the

company is incorporated,

the signature or seal of the person so certifying where the

company is incorporated in a foreign country being authen-

ticated in either case by any of the British officials men-

tioned in section G of the Commissioners of Oaths Act,

1889, or in any Act amending the same
;

{h) Where such translation is made within the United Kingdom
(1) In the case of a translation made in regard to a

S.C.L. D
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company whose plaeo of business is estnl)lished in

England, b)^

(1) A notary public in England, or

(2) A solicitor of the Supreme Court in England.

(2) In the case of a translation made in regard to a

company whose place of business is established in

^Ireland, by

(1) A notary public in Ireland, or

(2) A solicitor of the Supreme Court in Ireland.

(3) In the case of a translation made in regard to a com-

pany whose place of business is established in Scot-

land, by

(1) A notary public in Scotland,

(2) An enrolled law agent.

(4) The Board of Trade may in any particular case, if

they think fit to do so and upon such conditions as

they think fit, permit certified copies or transla-

tions thougli not certified in accordance with the

above requirements to be filed with the Registrar.

Prior to the passing of the Act of 1907, which first introduced

these provisions, it was settled law that a foreign corporation which

carried on business here must be considered as resident here, and

must be equally liable to service as if it were resident here (o) ; it is

thought that this will still be the law in the case of foreign corpora-

tions which fail to comply with the section. This does not apply

to Scotch or Irish companies on which the Companies Acts (/)) or

some other Act {q) prescribes a special mode of service, but it does

apply (r) to Scotch and Irish companies where this is not the case.

(o) Newbij V. Van Oppen (1872), France (1885), .54 L. J. Q. B. 52;
L. R. 7 Q. B. 293 ; Lhoneux v. Hong Mackereth v. Glasgow and South
Kong and Shanghai Bank (1880), 33 Western Bail. Co. (1873), L. R. 8 Ex.
C. D. 446 ; Haggin v. Comptoir d'Es- 149 ; Badcock v. Cumberland. Gap
compte de Paris (1889), 23 Q. B. D. Park Co., [1893] 1 Ch. 362; and see

519; La Bourgogne, [1899] P. 1, [1899] O. IX. R. 8, R. S. C.

A. C. 439 ; Dunlop Pneumatic Tyre (p) Watkins v. Scottish Imperial
Co. V. Gesellsclmft fur Motor, [1902] 1 Insurance Co. (1889), 23 Q. B. D.
K. B. 342 ; Saccharin Corporation v. 285.

Cheinische Fabrik Von Heyden, (q) Palmer v. Caledonian Railway
[1911] 2 K. B. 516 ; and also Carron Co., [1892] 1 Q. B. 823.

Iron Co. \.3Iaclaren (1855), 5 H.L.C. (r) Logan v. Bank of Scotland,

416 ; and contrast Ingate v. Aus- [1904] 2 K. B. 495. Tlio section

fHrtnLZo?/rf.9(1858), 4C. B. (N. s.)704; does not apjoly to any Scotch or

Nutter V. Messagcrics Maritime de Irish companies.
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list of docmients presented for filinf} under
section 274 of the companies (consolidation)
ACT, 1908 (a).

Registered No. F. Form No. I, F.

The Companies (Consolidation) Act, 1908.

List of Documents presented for filing by the*

Pursuant to section 274.

Presented for filing.

by

The *

incorporated in f

and wluch has a place of business in the United Kingdom at_

Presents for filing, pursuant to section 274 of the Companies (Con-

solidation) Act, 1908, the following documents:

—

(A)t

(B)J

(C)t
The copies and translations (if any) above-mentioned must be certified

in the manner prescribed in the regulations of the Board of Trade on tliat

behalf, published in the London Gazette of the 30th ]\Iarch, 1909.

Signature of the persons authorised

\

under section 274 (1) (r) of the Com-
'

panics (Consolidation) Act, 1908
\

(see below), or of some other person
j

in the United Kingdom duly autho-

rised by the Compan}'. /

DntP

* Insert name of company. f Insert country of origin.

X For the particulars of the documents required to be filed, detailsi of

which are to be inserted hero, see below.

Particulars of the Documents required to be filed.

(Section 274 (1) Companies (Consolidation) Act, 1908).

(A) A certified copy of the charter, statutes, or memorandum and
articles of the company, or other instrument constituting or

defining the constitution of the company, and, if tiie instnnuent

is not wTitten in the English language, a certified translation

thereof ;

(B) A list of the Directors of the Company ;

(C) The names and addresses of some one or more persons resident

in the United Kingdom autiiorised to accept on behalf of the

Company service of process and any notices required to be served

on the Company.

(«) Form prescribed by the Order of the Board of Trade of 20th March, 1909.
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LIST OF DIRECTORS TO BE FILED UNDER SECTION 274 OF
THE COMPANIES (CONSOLIDATION) ACT, 1908 (/).

Registered No. F.

o
Form No. 2, F.

A 5s. Companies Registration Fee
Stamp must be impressed here.

The Companies (Consolidation) Act, 1908.

Return pursuant to section 274, by

Tlie *

incorporated in "}"_

and which lias a place of business in the United Kingdom at_

of a list of its directors.

Presented for filing

by ____ _
* Insert name of company.

List of Directors of the

f Insert country of origin.

Names of
Directors.

Addresses of
Directors.

Descriptions or Occupations
of Directors.

Signatures of the persons authorised\|

under section 274 (1) (c) of the

Companies (Consolidation) Act, 1908,

or of some other person in the

United Kingdom duly authorised

by the Company. /

Date^

LIST OF PERSONS RESIDENT IN THE UNITED KINGDOM
AUTHORISED TO ACCEPT SERVICE ON BEHALF OP A
FOREIGN COMPANY TO BE FILED PURSUANT TO SECTION
274 OF THE COMPANIES (CONSOLIDATION) ACT, 1908 («).

Registered No. F._ Form No. 3, F.

o
(t) Form prescribed by the order

of the Board of Trade of 29th

March, 1909.

A 5s. Companies Registration Fee

Stamp must be impressed here.

(u) Form prescribed by the order

of the Board of Trade of 29th

Maich, 1909.
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Return pursuant to section 274, by

The*
incorporated in f.

wliich has a place of business in the United Kingdom at

of the names and addresses of some one or more persons resident in the

United Kingdom authorised to accept on behalf of the Company service

of process and any notices required to be served on the Company.

Presented for filing

by __ __ _
* Insert name of company. f Insert country of origin.

List of persons authorised to accept service on behalf of the Company.

Names of Persons. Descriptions or Occupations.

Signatures of the persons authorised^

under section 274 (1) (c) of the

Companies (Consolidation) Act,

1908, or of some other person in

the United Kingdom duly autho-

rised by the Company.

Date-

NOTICE OF ALTERATION OF THE CHARTER, ETC., OF A
COMPANY TO BE FILED PURSUANT TO SECTION 274

OF THE COMPANIES (CONSOLIDATION) ACT, 1908 (r).

Registered No. F, Form No. 4, F.

The Companies (Consolidation) Act, 1908.

The *

Notice of alteration in the Charter, Statutes, Memorandum, or other

Instrument constituting or defining the constitution of tlic Company.

{Pursuant to scclion 274.)

Note.—This notice must be filed within twenty-one days after the

date on wliich particulars of the alteration could, in due course of

{x) Form prescribed by the order of the Board of Trade of 29th March, 1909.
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pitst, and if despatched with due diligence, have been received in

the United Kingdom from the phice where the Company is in-

corporated.

Presented for filing

by :

Notice is hereby given, pursuant to section 274 of the Companies

(Consolidation) Act, 1908, by the *. incorporated in \

and wliicli has a place of business in the United Kingdom

at, of the alteration in the t

constituting or defining the constitution of the Company

§ Certified Copy of Alteration witli Certified Copy of new Deed, if

one has been executed, and Certified Translation of Alteration, or—and

—Deed, if not in English language, must accompany this Notice, and be

shortly referred to here.

Signatures of the persons authorised

under section 274 (1) (c) of the

Companies (Consolidation) Act,

1908, or of some other person in

the United Kingdom duly autho-

rised by the Company.

Date
* Insert naino of company.

f Insert country of origin.

i Insert "Charter," "Statutes," " Memorandum," or " Ai-ticles," or

other instrument, as the case may be.

§ The copy and Translation (if any) nuist be certified in the manner

prescribed in the Regulations of the Board of Trade on that behalf

published in the London Gazette of the 30th March, 1909.

NOTICE OF ALTERATION IN THE j;i8T OF DIRECTORS OF A
]<^OREIGN COMPANY TO BE FILED PURSUANT TO SEC-

TION 274 OF THE COMPANIES (CONSOLIDATION) ACT,

1908 (//).

Registered No, F .
Form No. 5^ F.

The CoMPANrES (Consolidation) Act, 1908.

o A 5s. Companies Registration Fee

Stamp must be impressed here.

(y) Form prescribed by the Order of the Board of Trade of 29th March, 1909.
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Notice of alteration in the list of Directors of tlie *

39

{Purstiant to section 274.)

Note.—Tliis Notice must be filed within twenty-one days after the

date on wliich particulars of the alterations could, in due course of

post, and if despatched with due diligence, have been received in the

United Kingdom from the place where the Company is incorporated.

Presented for filing

by

Notice is hereby given, piirsuant to section 274 of the Companies

(Consolidation) Act, 1908, by the *

incorporated in t

and which has a place of business in the United Kingdom at

of alteration in the list of Directors.

Names of
Directors.

Bemarks as to
the alteration.

Signatures of the persons autho-\|

rised under sections 274 (1) (c) of

the Companies (Consolidation)

Act, 1908, or of some other person

in the United Kingdom duly

authorised by the Company.

Date

* Insert name of company. t Insert country of origin.

NOTICE OF ALTERATION IN THH NAME OR ADDRESSES OF
PERSONS RESIDENT IN THE UNITED KINGDOM AUTHO-
RISED TO ACCEPT SERVICE ON BEHALF OF A FOREIGN
COMPANY TO BE FILED PURSUANT TO SECTION 274 OF
THE COMPANIES (CONSOLIDATION) ACT, 1908 (2).

Registered No. F. Form No. 6 F.

The Companies (Consoudation) Act, 1908.

A 5s. Companies Registration Fee

Stamp must be impressed here.

(2) Form prescribed by the Order of the Board of Trade of 29th March, 1909.

o
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The*,

Notice of alteration in the names or addresses of the persons resident

in the United Kingdom authorised to accept on behalf of the Company
service of process and any notices required to be served on the Company.

{Pursuant to Section 274.)

Note.—Tliis Notice must be filed within twenty-one days after the

date on which particulars of the alteration, could, in due course of

post, and if despatched with due diligence, have been received in

the United Kingdom from the place where the Company is incor-

porated.

Presented for filing

by

Notice is hereby given, pursuant to section 274 of the Companies

(Consolidation) Act, 1908, by the * incorporated

in t, . and

wliich has a place of business in the United Kingdom at

of alteration in the names or addresses of the persons resident in the

United Kingdom authorised to accept on behalf of the Company service

of process and any notices required to be served on the Company.

X Particulars of Alteration.

Signatures of the persons authorisedx

under section 274 (1) (c) of the

Companies (Consoldiation) Act, 1

1908, or of some other person in

the United Kingdom duly autho-

rised by the Company. ,

Date
* Insert name of company,

t Insert country of origin.

X Where any persons are appointed, the full names, addresses, and
descriptions of the persons so appointed should be given.

STATEMENT IN THE FORM OF A BALANCE SHEET TO BE
FILED BY A FOREIGN COMPANY PURSUANT TO SECTION
274 OF THE COTilPANIES (CONSOLIDATION) ACT, 1908 (a).

I

Registered No. F. Form No. 7, P.

The Companies (Consolidation) Act, 1908.

o A 55. Companies Registration Fee

Stamp must be impressed here.

Statement in the form of a balance sheet by the

(a) Form prescribed by the Order of the Board of Trade of 29th March, 1909
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(Pursuant to Section 274 (3).)

Presented for filing

by

Return pursuant to section 274 (3) of the Companies (Consolidation)

Act), 1908, by

The *

Incorporated in f
'.

and which has a place of business in the United Kingdom at

of a Statement in the form of a Balance Sheet audited by the Company's

Auditors J ^and made up to day of

Signatures of the persons authorised

under section 274 (1) (c) of the

Companies (Consolidation) Act,

1908, or of some other person in

the United ICingdom duly autho-

rised by the Company

Date

* Insert name of company. f Insert country of origin.

J Insert names and addresses of auditors.

Section 274 (3) of the Companies (Consolidation) Act, 1908, is as

follows :

—

"
(3) Every company to wliich tliis section applies shall in every year

file with the registrar such a statement in the form of a balance sheet as

would, if it were a company formed and registered under this Act, and

having a share capital, be required under this Act to be included in the

annual summary."

The statement above-mentioned is described in section 26 (3) of the

Act as follows :

—

" Statement in the form of a balance sheet audited by the Company's

auditors, and containing a summary of its share capital, its liabilities,

and its assets, giving such particulars as will disclose the general nature

of those liabilities and assets, and how the values of the fixed assets have

been arrived at, but the balance sheet need not include a statement of

profit and loss."

For the purposes of the registration of companies under the Act,

the Act provides that there shall be offices in England, Scotland, ond

Ireland, at such places as the Board of Trade think fit (/>).

(b) Companies (Consohdation) are coiitiimcd as if ihoy hud been

Act, 1908, s. 243. The oflices existing established under the Act, and
at the cominenccmcnt of the Act in registers of companies kept in any
England, Scotland, and Ireland for such existing offices arc respectively

registration of joint stock companies to be deemed part of the registers
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The Board of Trade may appoint such registrars, assistant

registrars, clerks, and servants as tlic Board think necessary for the

registration of companies under the Act, and may make regulations

with respect to their duties ; and may remove any persons so

appointed.

The salaries of the persons appointed under this section are fixed

by the Board of Trade with the concurrence of the Treasury, and paid

out of money provided by Parliament.

The Board of Trade may require that the office of the Registrar

of the Court exercising in respect of the winding-up of companies

the stannaries jurisdiction shall be one of the offices for the registra-

tion of companies within that jurisdiction ; and may direct a seal

or seals to be prepared for the authentication of documents required

for or connected with the registration of companies.

Any person may inspect the documents kept by the Registrar on

payment of such fees as may be appointed by the Board of Trade,

not exceeding one shilling for each inspection ; and any person may
require a certificate of the incorporation of any company, or a copy
or extract of any other docunient or any part of any other document,

to be certified by the Registrar, on payment for the certificate, cer-

fied copy, or extract, of such fees as the Board of Trade may
appoint, not exceeding five shillings for a certificate of incorpora-

tion, and not exceeding sixpence for each folio of a certified copy or

extract, or in Scotland for each sheet of two hundred words.

A copy of or extract from any document kept and registered (c)

at any of the offices for the registration of companies in England,

Scotland, or Ireland, certified to be a true copy under the hand of

the Registrar or an Assistant Registrar (whose official position it is not

necessary to prove) will in all legal proceedings be admissible in

evidence as of equal validity with the original document.

I

of companies to bo kept under tlio

Act. The existing registrars, assist-

ant registrars, officers, clerks, and
servants in those offices are diu-ing

the pleasiu-e of the Board of Trade
to hold the offices and receive the
salaries liitherto held and received

by thein, but subject to any regula-

tions of the Board of Trade with
regard to the execution of their

duties. The existing official re-

ceivers and officers of the Board of

Trade appointed for the execution
of the Companies (Winding-Up)
Act, 1890, are during the pleasure

of the Board of Trade to hold the

offices and receive the salaries or

remiuieration hitherto held and

received by them—and persons

other than officers of the Board of

Trade performing any duties under

the Companies (Winding-Up) Act,

1890, and receiving therefor any
salary or remtineration by the

direction of the Lord Chancellor,

are, during his pleasm-e, to receive

the salaries or remuneration hitherto

received by them. Companies (Con-

solidation) Act, 1908, s. 289.

(c) The Registrar v-ill register a

document after the expiration of

the time limited for that purpose by
the Act—except in cases where the

court has power to extend the time

for registration, when an order of

the Coiu"t will be necessary.

I

I
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Whenever any Act is by the Companies (Consolidation) Act,

1908, directed to be done to or by the Registrar of Companies, it will,

until the Board of Trade otherwise directs, be done in England to or

by the existing Registrar of Joint Stock Companies, or in his absence

to or by such person as the Board of Trade may for the time being

authorise ; in Scotland to or by the existing Registrar of Joint Stock

Companies in Scotland ; and in Ireland to or by the existing Assistant

Registrar of Joint Stock Companies for Ireland, or to or by such

person as the Board of Trade may for the time being authorise in

Scotland or Ireland, in the absence of the Registrar or Assistant

Registrar ; but in the event of the Board of Trade altering the

constitution of the existing registry offices or any of them, any such

act must be done to or by such officer and at such place with reference

to the local situation of the registered officer of the companies to be

registered as the Board of Trade may appoint {d).

There are to be paid to the Registrar in respect of the several

matters mentioned in Table B in the First Schedule to the Act the

several fees therein specified, or such smaller fees as the Board of

Trade may from time to time direct.

All fees paid to the Registrar in pursuance of the Act must be

paid into the Exchequer {del).

The following is the table of fees set out in Table B.

TABLE OF FEES TO BE PAID TO THE REGISTRAR OF
COMPANIES (e).

I. By a company having a capital divided into simrcs.

£ P. d.

For registration of a company ( / ) whose nominal share capital

docs not exceed £2,000 2

For registration of a company whose nominal sliaro capital

exceeds £2,000, the following fees, regulated according to

the amount of nominal share capital (that is to say)

:

For every £1,000 of nominal share capital, or part of £1,000,

up to £5,000 10
For every £1,000 of nominal sliare capital, or part of £1,000,

after the first £5,000, up to £100,000 . . . .050
(d) Companies (Consolidation) b. 93 (registration of mortgages), and

Act, 1008, s. 243. s. 274 (registration of documents

(dd) Ibid., K. 244. by foreign companies),

(c) 1'ho Board of Trade may alter (/) There must also bo filed

this Table, but not so as to incrcaso with the Registrar a statement of

the amount of fees payable to tlio tho share capital with a 5». ad

Registrar. Any such alteration valorem stamp duty for every £100

must bo published in tho London or fraction of £100 over any multiple

Gazette, and will thenceforth have of £100, or oi tho amount of such

the same force as if it wore con- capital : Stamp Act, 1891, s. 112, as

tained in tho Schedule to the Act : amended by the Finance Act, 1899,

Companies (Consolidation) Act, s. 7. Somerset House has its

1908, s. 118. There are also cor- own form (No. 25) for this state-

tain further fees payable, e.g., under ment.
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For every £1,000 of nominal share capital, or part of £1,000, £ s. d.

after the first £100,000 10
For registration of any increase of sliare capital made after

the first registration of the company, the same fees per

£1,000, or part of a £1,000, as wovild have been payable

if such increased capital had formed part of the original

capital at the time of registration (7).

Provided that no company shall be liable to pay in respect of

nominal share capital, on registration or afterwards, any

greater amount of fees than £50, taking into account in

the case of fees payable on an increase of share capital after

registration the fees paid on registration

For registration of any existing company, except such com-

panies as arc by this Act exempted from payment of fees in

respect of registration under tliis Act, the same fee as is

charged for registering a new company ....
For registering any document by tlus Act required or autho-

rised to be registered, other than the memorandum or

the abstract required to be filed with the Registrar by a

receiver or manager or the statement required to be sent

to the Registrar by the liquidator in a winding-up in

England 050
For making a record of any fact by this Act required or

authorised to be recorded by tlie Registrar . . .050
II. Bi/ a company not having a share capital.

For registration of a company whose number of members, as

stated in tlie articles, does not exceed 20 . . .200
For registration of a company whose number of members, as

stated in the articles, exceeds 20, but does not exceed 100 5

For registration of a company whose number of members, as

stated in the articles, exceeds 100, but is not stated to

be unlimited, the above fee of £5, with an additional 5s.

for every 50 members or less number than 50 members

after the first 100

For registration of a company in which the number of members
is stated in the articles to be unlimited . . . . 20

For registration of any increase on the number of members
made after the registration of the company in respect of

(g) There must also be filed with House has its own form (No. 26)
the Registrar on any increase of for this statement. Interest at

capital, witliin fifteen days after the the rate of 5 per cent, per annum
passing of the resolution effecting will also be payable if tliis state-

such increase, a statement of the ment is not so filed. Revenue Act,

amount of such increase bearing a 1903, s. 5. Stamp duty is payable
5s. ad valorem stamp duty for every under these provisions where a
£100 or fraction of £100 over any resolution authorising directors to

multiple of £100 of the ainount of increase the share capital has been

such increase of capital. Stamp Act, passed : Attorncij-General v. Anglo-

1891, s. 12 as amended by the Argentine Tramways, [1909] I K. R,

Finance Act, 1899, s. 7. Somerset 677.

I
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every 50 members, or less than 50 members, of that £ «. d.

increase . . . . • . . . .050
Provided that no company shall be liable to pay on the whole

a greater fee than £20, in respect of its number of members,

taking into account the fee paid on the first registration

of the company ........
For registration of any existing company, except such com-

panies as are by this Act exempted from payment of fees

in respect of registration under this Act, the same fee

as is charged for registering a new company

For registering any document by this Act required or autho-

rised to be registered, other tlian the memorandum or

the abstract required to be filed with the Registrar by a

receiver or manager or the statement required to be sent

to the Registrar by the liquidator in a winding-up in

England 5

For making a record of any fact by this Act required or autho-

risad to be recorded by the Registrar . . . .050
The Board of Trade must cause a general anniial report of matters

within the Act to be prepared aud laid before botli Houses of Parlia-

ment (A).

Any approval sanction or licence or revocation of licence which

under the Act may be given or made by the Board of Trade may be

under the hand of a secretary or assistant secretary of the Board or

of any persons authorised in that behalf by the President of the

Board («).

(/() Companies (ConsoUdation) (i) Ibid., s. 284.

Act, 1908, s. 283.
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CHAPTER II.

The Memorandum and Articles of Associattox.

As has been stated, the Act allows of three different kinds of com-

panies registering under it—(a) companies limited by shares : (b)

companies limited by guarantee ; and (c) niilimited companies

—

and there are in addition certain companies formed under earlier

Acts which may register under tlie existing Act.

The memorandum of association of companies limited by shares

must state

—

(i) The name of the company, with " Limited " as the

last word in its name
;

(ii) The part of the United Kingdom, whether England.

Scotland, or Ireland, in which the registered ofllce

of the company is to be situate
;

(iii) The objects of the company
;

(iv) That the liability of the members is limited
;

(v) The amount of share capital with which the com-
pany proposes to be registered, and the division

thereof into shares of a fixed amount

:

(2) No subscriber of the memorandum may take less than one
share :

(3) Each subscriber must write opposite to his name the number
of shares he takes {a).

Although, as has already been stated, there must be two sub-

scribers in the case of private companies, and seven in other cases,

such persons need not be independent persons—and a company
will be validly formed if all the subscribers are the nominees of one
person, or if all but one of them are nominees of that one (h).

The memorandum of a company limited by guarantee (c) or of

an unlimited company (d) must state

{a) The name of the company, with limited as the last word in

the case of a company limited by guarantee
;

{h) The part of the United Kingdom, whether England, Scotland,

or Ireland, in which the registered office of the company is

to be situate ; and

(c) The objects of the company.

(a) Companies (Consolidation) [1911] 1 K. B. 05.

Act, 1908, s. 3. (c) Companies (Consolidation)
(h) Salomon v. Salomon <k Co., Act, 1908, .s. 4.

[1897] A. C. 22 ; but cp. Re Darhy, (d) Ibid., s. 5.
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In addition the memorandum of a company limited by guarantee

must state

{d) That the liability of the members is limited ; and
{e) That each member undertakes to contribute to the assets of

the company in the event of its being wound up while he is

a member, or within one year afterwards, for payment of

the debts and liabilities of the company contracted before

he ceases to be a member, and of the costs, charges, and

expenses of winding-up, and for adjustment of rights of

the contributories among themselves, such amount as may
be required, not exceeding a specified amount.

And if the company has a share capital, the amount of the share

capital with which the company proposes to be registered, and the

division thereof into shares of a fixed amount.

If a company limited by guarantee or an unlimited company has

a share capital, no subscriber to the memorandum may take less

than one share, and each subscriber must write opposite his name the

number of shares he takes.

In the case of a company limited by guarantee, and not having a

capital divided into shares, and being a company registered on or after

the first day of January, nineteen hundred and one (being the date

of the commencement of the Companies Act, 1900), every provision

in the memorandum or articles or in any resolution of the company

purporting to give any person a right to participate in the divisible

profits of the company otherwise than as a member will be void.

For the purpose of the provisions of the Act relating to the

memorandum of a company limited by guarantee and of section 21

of the Act, every provision in the memorandum or articles, or in

any resolution of any company limited by guarantee and registered

on or after the 1st day of January, 1901, purporting to divide the

undertaking of the company into shares or interests will be treated

as a provision for a capital divided into shares, notwithstanding

that the nominal amount or number of the shares or interests is

not specified thereby (fi).

This section and the provision requiring a company limited by

guarantee, and having a share capital to state such share capital in

the memorandum of association were first introduced by the

Companies Act, 1900—apparently to meet the decision in Malleson

v. General Mineral Patents Syndicate (/).

A company may not alter the conditions contained in its memo-

randum except in the cases and in the mode and to the extent for

which express provision is contained in the Act (g). This prohibition

extends not only to conditions which the Act requires to be set out

(e) Companies (Consolidation) {g) Companies (Consolidation)

Act, 1908, s. 21. Act, 1908, s. 7.

(/) [1894] 3 Ch. 538.
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in the memorandum, but also to other conditions wliich are in fact

set out there {h) ; but if the memorandum contains a power to alter

any conditions, which the Act does not require to be set out in the

memorandum, such a power will be valid (i).

A company {k) registered as unlimited may register under the

Act as limited, and a company registered as limited may re-register

under the Act ; but the registration of an unlimited company as a

limited company does not affect any debts, liabilities, obligations, or

contracts incurred or entered into by, to, with or on behalf of the

company before the registration, and those debts, liabilities, obliga-

tions, and contracts may be enforced in manner provided by Part YII.

of the Act in the case of a company registered in pursuance of that

part (l). It is extremely difficult to see what can be effected by a

limited company re-registering as a limited company imless, as is

suggested in Buckley (m), a company limited by shares can turn itself

into a company limited by guarantee, and vice versa ; but, as is there

pointed out, if this is so, the difficulty of seeing why the proviso

to the subsection should only apply to unlimited companies remains.

Another suggestion, which does not seem to be open to the same

objections, is that a limited company may under the section change

the part of the United Kingdom in which its registered offices are

situate. It is believed that no attempt has ever been made to carry

either of these two suggestions into effect.

On the registration, in pursuance of this section of a company

which has been already registered, the Registrar {n) must close tlie

former registration of the company, and may dispense with the

delivery to him of copies of any documents with copies of which he

was furnished on the occasion of the original registration of the

company ; but, save as aforesaid, the registration of siich a company

(h) Ashbury v. Watson (1885), 30 of the Joint Stock Companies Acts.

C. D. 376. On registration under this section

(i) Welsbach Incandescent Qas the Registrar requires the same
Light Co., [1904] 1 Ch. 87. The documents as in the case of a com-
question of whether a power in the pany registering under Part Vll.
original articles of association to of the Act, except in so far as such
alter the memorandum is valid is documents are already on the file,

discussed when the rights of the (Z) Companies (ConsoUdation)
shareholders inter se are being con- Act, 1908, s. 57 (1).

sidered : post, pp. 317 and 318, it is (m) 9th Edition, p. 150.

submitted that such a power is valid. (n) This is the Registrar of Joint
(k) The expression " company "

Stock Companies in Englantl, Scot-
in the Act is defined as meaning a land, Ireland, or the Stannaries, as
company formed and registered the case requires (s. 285 of the Act),
under the Act or under the Act of It is submitted that the Scotch or
1862, or under the Joint Stock Irish Registrar miglit close the
Companies Acts, Companies (Con- former registration—where re-regLs-

solidation) Act, 1908, 3, 285, and tration hati taken place in England,
see the same section for a definition

S.C.L. K



50 The Memorandum and Articles of Association

takes place in the same manner, and lias the same effect as if it were

the first registration of that company under the Act, and as if the

provisions of the Acts under which the company was previously

registered and regulated had been contained in different Acts of

Parliament from those under which the company is registered as a

limited company (o).

An unlimited company having a share capital may, by its

resolution for registration as a limited company in pursuance of the

Act, do either or both of the following things, namely

—

(1) Increase the nominal amount of its share capital by increasing

the nominal amount of each of its shares, but subject to the condition

that no part of the increased capital shall be capable of being called

up except in the event and for the purposes of the company being

wound up.

(2) Provide that a specified portion of its uncalled share capital

shall not be capable of being called up except in the event and for

the purposes of winding up (p).

A limited company may also provide by its original memorandum

or by its memorandum as altered by special resolution for the

liability of its directors or managers or managing director being

unlimited {q).

Every company must send to every member at his request and

on payment of one shilling or such less sum as the company may
prescribe, a copy of its memorandum of association and articles

(if any). A company making default on complying with these pro-

visions will be liable to a fine not exceeding one pound for each

offence (r).

With regard to the contents of the memorandum, a company

may not be registered by a name identical with that by which a

company in existence is already registered, or so nearly resembling

that name as to be calculated to deceive, except where the company

in existence is in the course of being dissolved, and signifies its con-

sent in such manner as the registrar of joint stock companies

(o) Companies (Consolidation) company which is not registered

Act, 11)08, s. 57. under the Companies Acts, shall

(p) Ibid., s. 58. The subject of cause a sufficient number of copies

reserve capital in the case of a of its deed of settlement or other

limited company is dealt with in instnunent constituting the com-

s. 59. It is discussed tmder the pany to be printed, and shall, on

heading of shares, pout, p. 257. the application of any shareholder

iq) Companies (Consolidation) or policy holder of the company.

Act, 1908, ss. 60, 61, and see post, fiu-nish to him a copy of such deed

p. 347. Banks of issue have un- of settlement or other instrument

limited liability in respect of their on payment of a sum not exceeding

notes : ibid., s. 251. one shilling : Assurance Companies

(r) Ibid., s. 18. Every assurance Act, 1909, s. 11.
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requires (s). This section does not prejudice any right a company
would have apart from it {t) ; but, on the other hand, it does not

seem to put a company, whether registered under the Act or not,

in any better position than it would be without the section {u).

The position at common law is that any rights a person has to

prevent another from using a particular name depends on either

(a) fraud ; or (b) property (x). He has a right to prevent a person

taking or using a name which he has identified with liis goods, with

the deliberate intention of stealing the goodwill of his business ; and

he has a right to prevent another, however innocently, from depriving

him of his goodwill, including the benefit of any trade name he has

succeeded in appropriating and making his own (?/).

Mere similarity of name will not be enough (z), the question,

where it is not a case of fraud, will be—is what the defendant is doing

calculated to make the public or the trade think that he is carrying on

the business of the plaintiff ? (a) This will in all cases be a question

of fact for the judge or the jury {b), and evidence cannot be given

to show that people in general are likely to be deceived, for that is

the question to be tried (c).

There will in all cases be two important elements to be taken into

consideration in ascertaining this fact, (a) the nature of the name,

and (&) the nature of the businesses (d). No doubt an ordinary

(s) Companies (Consolidation)

Act, 1908, s. 8 (1). The registrar

of joint stock companies requires a

consent signed by the liquidator of

the company.
(t) Merchant Banking Co. of

London v. Merchants' Joint Stock

Bank (1878), 9 C. D. 560.

{u) Aerators v. Tollitt, [1902] 2

Ch. 319 ; British Vacuum Cleaner

V. Neio Vacuum Cleaner, [1907] 2

Ch. 312. In the first case, Farwell, J.,

pointed out that any right of action

there might be by reason of any con-

fusion caused by two companies

with similar names being registered

would only accrue to the Attorney-

General on behalf of the publie, and
not to an individual.

(a;) Cp. Warwick Tyre Co. v. New
Motor and General Rubber Co., [1911]

1 Ch. 249, as to the nature of such
property.

{y) Bourne v. Swan and Edgar,

[1903] 1 Ch. 211, and the cases there

cited. Damage will apparently be
assumed in these ca^besj : Ouvah

Ceylon Estates v. Uva Ceylon

Rubber Estates (1910), 103 L. T.

416.

(2:) General Reversionary Invest-

ment Co. v. General Reversionary

Co. (1888), 1 Meg. 65 ; Montreal

Lithographing Co. v. Sabiston, [1899]

A. C. 610.

(a) North Cheshire and Manches-

ter Brewery Co. v. Manchester

Brewery Co., [1899] A. C. 83.

(b) Elcctromohile Co. v. British

Electromobile Co. (1908), 24 T. L. R.

192 ; Ouvah Ceylon Estates v. Uva
Ceylon Rubber Estates (1910), 103

L. T. 416, citing Payton db Co. v.

Snclling (1900), 17 Rep. Pat. Cases

635.

(c) North Cheshire and Manches-

ter Brewery Co. v. Mancliester

Brewery Co., [1899] A, C. 83 ;

Bourne v. Swan and Edgar, [1903]

1 Ch. 211.

(d) Aerators Co. v. Tollitt, [1902]

2 Ch. 319; see also Lloyds and
Dawson v. Lloyds Southampton

(1912), 28 T. L. R. 338.
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English word may acquire a secondary meaning so as to denote only

tlie goods of the plaintifP (e) ; but that will always be an extremely

difficult thing to prove (/), and the fact that the plaintifi has had,

for a time, a monopoly in that class of goods will render it more

difficult still {g). These same remarks would appear to apply to the

case of a name descriptive of the place where business is being carried

on, or of the nature of such business {h).

With regard to the name of a person the court will never absolutely

prevent a person from carrying on business in his own name (i), but

where he sells the right to use that name to a company unattached to

any goodwill, e.g., if he has never carried on the business in question,

or has ceased to do so, it will restrain the company from using that

name (k) ; it will, however, refuse to interfere with a man who has

genuinely been carrying on his own business under his own name,

and sells that business with the right to carry it on in such name to

a company (l), and it will be slow to interfere with a foreign company
which starts carrying on business here, in its own name (m).

With regard to other instances, it was held in one case that a

person who had carried on- the business of a lending library under

the style of the Grosvenor Library, was entitled to prevent a company

carrying on business under that name, as the plaintiff's customers

were likely to think it was a new branch of his business {n). In

another case an insurance company was restrained from carrying

on its business in the same street as the plaintiff company under a

name which, like the plaintiff company's name, had the word

(e) Reddaway v. Banham, [1896] d^c. Association v. Harwood Cash da

A. C. 199. Co., [1907] 2 Ch. 184 ; Rendle v.

(/ ) Aerators Co. v. Tollitt, [1902] J. Edgcumbe Rendle (1891), 63 L. T.

2 Ch. 319 ; British Vacuum Cleaner 94 ; F. Pinet et Cie v. Maison Louis

V. New Vacuum Cleaner, [1907] 2 Pinet, [1898] 1 Ch. 179 ; Kingston,

Ch. 312 ; Electromobile Co. v. New Miller tfc Co. v. Tlios. Kingston,

Electromohile Co. (1907), 23 T. L. R. [1912] W. N. 54; Massam v. Thor-

631 ; (1908), 24T. L. R. 192; ZndMS- ley's Cattle Food (1880), 14 C. D.

trial and General Trust v. General 748. In the last case, unlike the

and Industrial Security, Times others, the injunction only re-

newspaper, June 19, 1909 ; Rugby strained the defendant from using

Portland Cement v. Rugby and New- the name in a way calculated to

hold Portland Cement (1891), 9 deceive.

Rep. Pat. Cases, 46. {I) S. Chivers <fc Sons v. S.

(g) Cellular Clothing Co. v. Max- Chivers <fc Co. (1900), 17 Rep. Pat.

ton, [1899] A. C. 326. Cases, 420 ; Dunlop Pneumatic

{h) Colonial Life Assurance v. Tyre Co. v. Dunlop Motor Co.,[1^01}

Home and Colonial Assurance Co. A. C. 430.

(1864), 33 L. J. Ch. 741 ; 33 Beav. (m) Saunders v. Sun Life Assur-

548. ancc Co. of Canada, [1894] 1 Ch.

(i) Turton v. Turton (1889), 42 537 ; cp. National Folding Box
C. D. 128 ; J. d; J. Cash v. Cash, Paper Co. v. National Folding Box
[1902] W. N. 32. Co. (1895), 43 W. R. 156.

(k) Tussaud v. Tussaud (1890), (n) Hoby v. Grosvenor Library

44 C. D. 678 ; Fine Cotton Spinners, (1880), 28 W. R. 386.
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" ffuartlian " as its first word (o), and a company registered under the

name of the Accident, Disease and General Insurance Company was

restrained from using that name, though registered uutler it, at the

suit ofthe Accident Insurance Company (p).

A brewery company has been prevented from using a name which

was calculated to lead people to believe that its business was the

result of an amalgamation with the plaintiff's business (</) ; but per-

sons who had carried on business as cycle and motor cycle repairers

were not restrained from forming a company under their own name,

though peo])le might be induced to believe they were connected with

motor car manufacturers in a large way of business who had pre-

viously carried on business and formed a company under a similar

name (r). Companies cannot register or be prosecuted for offences

under the Pharmacy Act, 1868 {s), or the Dentists Act, 1878 {t), but

they can be restrained from using a name which implies that they are

registered under those Acts {u) or representing that they are so

registered [x).

A plaintiff, whether a company registered under the Act (ij) or

not (z), can restrain persons from registering a company under a

name calculated to deceive, and in one case—a case of fraud—not

only was the company restrained from using its name and the

signatories to its memorandum from allowing it to do so, but the

signatories were restrained from allowing it to remain registered in

that name. The alternative left to the defendants, as the plaintiff

was a foreign company, and section 8 (2) of the Act was therefore

not available, being eitlier with the consent of the Board of Trade to

cliange its name by special resolution, or to wind up {(i).

(o) Qxiardian Fire and Life Assur- (u) Attorney-General v. Appleton,

ance v. Guardian and General In- [19U7] 1 Ir. 252 ; see also Rex v.

awrance (1881), 50 L. J. Ch. 253. Regititrar of Joint Stock Companies

(p) Accident Insurance Co., Ltd. for Ireland, [1904] 2 Ir. 63-1 ; see

V. Accident Disease and General also Attorney-General v. ChurchilVs

Insurance (1884), 54 L. J. Ch. 104 ; Veterinary Sanatorium, [1910] 2 Ch.

in Manchester Brewery v. North 401 : a case under the Veterinary

Cheshire and Manchester Brewery, Surgeons Act, 1881.

[1898] 1 Ch. 539, it was suggested (x) Attorney-General v. George G.

that in thLs case too much weight Smith, [1909] 2 Ch. 524 ; Attorney-

had been laid on the first word of General v. Myddletons, [1907] 1 Ir.

the name. 471 ; see also Henman v. Duck-

(q) North Cheshire and Manches- tvorth (1904), 20 T. L. K. 43(>.

tcr Brewery v. Manchester Brewery, (y) Tussaud v. Tussaud (189(1),

[1899] A. C. 83. 44 C. D. 078.

(r) Dunlop Pneumatic Tyre v. (?) Hendriks v. Montagu (1881),

Dunlop Motor Co., [1907] A. C. 430. 17 C. D. G38.

(«) Fluirmaceutical Society v. Lon- (o) La Socicte, d:c., Panhard ct

don Provincial Supply (1880), 5 A. C. Levassor v. Panhard Levassor Motor

857. Co., [1901] 2 Ch. 513. In such

(<) O'Duffy V. Jaffv, [1904] 2 Ir. cases an injunction may bo granted

27. at the suit of the Attorney-General
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Like individuals, companies can carry on business in names which

are not their own (6). In such case they are bound under pain of

penalties to paint or affix and keep painted or affixed, their own
name outside every place of business (c), but if they fail to 'do so,

that will not disentitle them to relief {d). The com't, however, will

not protect a fraudulent business (e), nor a plaintifE who has delayed

his suit and lain by while the defendant was to his knowledge

acting (/). Where a company proposes to register with a fraudulent

name, the registrar may decline to register (g). The Registrar will,

owing to an order of the Board of Trade made some years back,

usually not register a company with a name which contains the word
" Royal," " Imperial," or any similar word, unless the leave of the

Home Secretary has been obtained (/<). Since the passing of the

Geneva Convention Act, 1911, the words " Red Cross " or " Geneva

Cross," are not allowed to form part of the name of a company
without the authority of the Army Council. Application should be

made to the War Office where such authority is desired.

If a company, through inadvertence or otherwise, is registered

by a name identical with that by which an existing company is

previously registered, without the consent of such other company if

it is being dissolved, or so nearly resembling it as to be calculated to

deceive, it may, with the sanction of the Registrar, change its name (/;//)

.

The Registrar in such case requires a resolution of the company
authenticated by the secretary or some other officer of the company.

Any company may, by special resolution, and with the approval

of the Board of Trade signified in writing, change its name {Jih).

Where a company changes its name, the Registrar must enter

the new name on the register in place of the former name, and must
issue a certificate of incorporation altered to meet the circumstances

of the case (M).

acting on behalf of the public (h) Section 68 of the Trade Marks
Attorney-General v. Appleton, [1 907] Act, 1905, ijrohibits the use of words
1 Ir. 252. calculated to suggest Royal patron-

{b) Merchant Banking Co. of age-—but except where this pro-
London v. Merchants Joint Stork vision applies, it is difficult to
Bank (1878), 9 C. D. 560; H. E. see how the Registrar gets juris-

Randall, Ltd. v. British American diction to refuse to register in sucli

Shoe Co., [1902] Ch. 354. cases, for they would not seem to
(c) Companies (Consolidation) raise a case of fraud, and s. 243 (2)

Act, 1908, s. 63. of the Companies (Consolidation)
(d) H. E. Bandall, Ltd. v. British Act scarcely seems to jvistify the

American Shoe Co., [1902] 2 Ch. Order of the Board of Trade. Eoyal
354; Pearks Gnnston and Co. v. Worcester Corset Co., [1909] 1 Ch.
Thompson, Tolmey <h Co. (1901 )> 459, seems to support this view,
18 Rep. Pat. Cases, 185. for Rule 12 of the rules under the

(c) Lee v.ffaZey (1869), 5 Ch. 15.5. Trade Marks Act, 1905, was ap-

(/) Lee y. Haley (1869), 5 Ch. parently only supported because of

155; British Vacuum Cleaner v. s. 11 of that Act. See also Royal
Neio Vacuum Cleaner, [1907] 2 Ch. Baking Powder Co. (1902), 19 Rep.
231. Pat. Cas. 261.

{g) Rex V. Registrar of Joint Stock (hh) Companies (Consolidation)
Companies for Ireland, [1904] 2 Ir. Act, 1908, s. 8.

634.
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The change of name does not aft'ect any rights or obligations

of the company, or render defective any legal proceedings by or

against the company, and any legal proceedings that might have

been continued or commenced against it by its former name may
be continued or commenced agamst it by its new name (i). The

Board of Trade will give a provisional assent to a change of name

before the special resolution is passed or confirmed. Sometunes the

Board of Trade withholds its approval until the company alters its

objects under section 9 of the Act (w) or complies with some other

requirement. The secretary or solicitor of the company should send

a letter to the Board of Trade stating the reasons for the proposed

change of name. If the Board approves of the change of name, its

licence must be sent to the Kegistrar of Joint Stock Companies for

filing. A fee of five shillings must accompany the licence.

A company retains its old name until the new certificate of

incorporation has been issued {k). Where a new name has been taken

the Court will not, even where the special resolution has not been

duly passed, make an order vacating the registration of such new

name and restoring to the company its old name, but it will, where

the new name has been taken by reason of an order of its own, e.rj.

on a change of objects under section 9 of the Act, vacate such order (/).

It would appear that where two companies apply sinudtaneously

to register under the same name, and there is a dispute as to which

is entitled to the name, the Registrar need not register either until

the matter has been decided by the proper tribunal (m).

Persons trading or carrying on business imder any name or title

of which " Limited " is the last word will, unless duly incorporated

with limited liability, be liable to a fine not exceeding £5 for every

day upon which the name or title has been used («). A solicitor

who enters an appearance for such persons under such name will be

personally liable for costs (o).

Where it is proved to the satisfaction of the Board of Trade that

an association about to be formed as a limited company is to be

formed for promoting commerce, art, science, religion, charity, or

any other useful object, and intends to apply its profits (if any) or

other income in promoting its objects, and to prohibit the payment
of any dividend to its members, the Board may by licence direct

that the association be registered as a company with limited liability,

(i) Companies (Consolidation) the Companies Acts?, seems to estab-
Act, 1908, s. 8. lish this proposition.

(ii) See the petition in Plymouth (n) Companies (ConsoHdation)
Promenade Pier and Pavilion Co., Act, 1908, s. 282. The offence may
00449 of 1911, before Neville, J., be prosecuted imdcr the Simimary
January 23, 1912. Jiu-isdiction Acts, but in Scotland

(k) Shackleford v. Dangerfield only at the instance of the Lord
(1868), L. R. 3 C. P. 407. Advocate or a procurator fiscal, as

(I) Aitstralasmn Mining Co. (1893), tlie Lord Advocate directs: ibid.,

68 L. T. 437. s. 270, and see s. 277 as to the
(m) Reg. v. Registrar in Friendly application of fines.

Societies (1881), L. R. 7 Q. B. 41. (o) Simmons v. Liberal Opinion,
This case, though not decided under Ltd., [1911] 1 K. B. 966.
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without the addition of the word " Limited " to its name, and the

association may be registered accordingly.

The licence by the Board of Trade may be granted on such con-

ditions and subject to such regulations as the Board think fit, and

those conditions and regulations will be binding on the association,

and nmst, if the Board so direct, be inserted in the memorandum and

articles, or in one of those documents (p).

The association will on registration enjoy all the privileges of

limited companies, and be subject to all their obligations, except

those of using the word " Limited " as any part of its name, and of

publishing its name, and of sending lists of members and directors

and managers to the Registrar of Joint Stock Companies.

A licence under this section may at any time be revoked {q) by

the Board of Trade, and upon revocation the Registrar of Joint Stock

Companies must enter the word " Limited " at the end of the name

of the company upon the register, and the company will cease to

enjoy the exemptions and privileges granted by the section.

Before a licence is revoked the Board of Trade must give notice

in writing of their intention to the company, and afford the company

an opportunity of being heard in opposition to the revocation (r).

The procedure in these cases is indicated by the memorandum of

the Board of Trade, which is in the following terms :

—

(A.)

"Procedure in Cases op Application to the Board of Trade for
" A Licence under Section 20 of the Companies (Consolida-

"tion) Act, 1908.

" I. The accompanying drafts (p) have been prepared to show generally

"the manner in which the Memorandum and Articles of Association should

" be framed where it is proposed to apply to the Board of Trade for a

" Licence under the 20th section of the Companies (Consolidation) Act,

" 1908.

" 2. Under this section any Chamber, Institute, Society, or other

''association formed for the purpose of promoting commerce, art, science,

"religion, charity, or any other useful object which does not involve the

"division of profit, may, if it obtains the Licence of the Board of Trade,

(p) For form of memorandiuTi and (r) Companies (Consolidation)

articles of association required by Act, 1908, s. 20. A company regis

-

the Board of Trade in these cases, tered under the Act which by its

see post, p. 114. memorandum prohibits the division

(q) As a result of this power, the of its profits among its members.

Registrar of Joint Stock Companies gets the benefit of s. 37 of the

now declines to accept or file a Finance (1909 to 1910) Act, 1910,

special resolution altering the with regard to reversion duty
articles of these companies until the and undeveloped land tax and the

alteration has been approved by the periodical payment of increment

Board of Trade. duty.
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"be incorporated by registration with limited liability, but without the

" addition of the word " limited " to its name.
" 3. It is to be understood that the drafts of the Memorandum and

" Articles of Association are subject to such additions, alterations, and

*' omissions as the circumstances of the Association desiring incorporation

" may render necessary, or the Board of Trade may require.

" 4. An association desiring to be incorporated in this manner should

"make a written application to the Board of Trade for a Licence, and,

" together with such application, should transmit for consideration a * draft

" in duplicate of the proposed Memorandum of Association and Articles

" of Association, together with a list of the promoters and proposed govern-

"ing body of the Association, and any report or statement of its ]:)revious

" proceedings as an unincorporated body. If the Board of Trade are

" satisfied that the application may be entertained, they will furnish a

" notice of such application, to be inserted in a local newspaper for the

" information of the public, and if after the expiration of a Umited time

"there appears to be no sufficient reason why the Licence sh(jiild not be

" granted, the Board of Trade will accept the Memorandum and Articles

" of Association, with such amendment, if any, as may be necessary, and
" grant a Licence.

" 5. The Board of Trade will require to have the Memorandum and
" Articles of Association settled on their behalf by Counsel at the expense

" of the applicants, for which purpose, a fee oifire nuiwas must accompany

"the application.t The Boanl of Trade will not, however, be responsible

"for the Memorandum or Articles being properly framed as regards the

"interests of the Association. No other fees or charges are payable to the

" Board of Trade, and the fees for registration of the Association may be

"ascertained by reference to Table B (IT.) of the First Schedule to the

"Companies (ConsoUdation) Act, 1908."

" * It is requested that the draft, and any subsequent revisions that

" may be required, may, whether in print or manuscript, be of foolscap-

" sized paper.
" t A cheque for the amount of this fee should be made payable to

" ' The Accountant General to the Board of Trade.'
"

Form of Advertisement {t).

Application for a licence of the Board of Trade.

Notice is hereby given tliat in pursiiance of the 20th section of the

Companies (Consolidation) Act, 1908, a])plication has been made to the

Board of Trade for a licence directing an association about to be formed

under the name of to be registered as a company with limited

liability without the addition of the word limited to its name.

The objects for wliich the association is proposed to be formed are

[here specify the main object] and other objects specified in its memoran-

diim of association, a copy of which can be inspected at tlu; oflicej.if Messrs.

No. Street in the citj' of London.

{t) The advertisement generally before the last day for sending in

appears from two weeks to a month objections.
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Notice is hereby further given that any person, corporation, or com-

pany objecting to this apphcation ma}' bring sncli objection before the

Board of Trade on or before the day of 19 , by a letter

addressed to the Comptroller of the Companies Department, Board of

Trade, 27, Great George Street, London, S.W.

X. Y. & Co.,

140, Street,

SoUcitors for the applicants.

The next requirement of the memorandum of association is that

it must state the part of the United Kingdom, whether England,

Scotland, or Ireland, in which the registered office of the company is

to be situate. It would seem that there is no way of altering the

part of the United Kingdom in which the registered office of the

company is situate, unless it can be done by re-registering under

section 57 of the Companies (Consolidation) Act, 1908 (w).

" The Objects of the Company."

The wording here differs slightly from that in the old Act of 1862.

That Act required the memorandum to state " the objects for which

the proposed company is established" {x). The forms given in the

schedules to the two Acts are, however, identical {y), in both cases

the object clauses stating that " the objects for which the company

is established are " to do one particular named thing, and it is thought

that the alteration is merely a verbal alteration.

If this is so the cases under the older Act still hold good.

This object clause limits the powers of the company (z). The

company is incorporated subject to the conditions of its charter

—

i.e. its memorandum—and even the assent of every single shareholder

will not authorize any act done, if it goes beyond what is stated to

be the objects of the company ; any such act is ultra vires (a), and is

simply not the act of the company (&).

(u) See ante, p. 49. Board (1903), 2 L. S. R. 116; 20

(x) Companies Act, 1862, ss. 8, 9, T. L. R. 23 ; National Telephone

and 10. Co. v. St. Peter's Port, [1900] A. C.

(y) See Forms A, B,C, and Din the 317 ; Great Eastern Railway v.

Second Schedule to the Companies Turner (1872), 8 Ch. 149, as to the

Act 1862 ; and Forms A, B, C, and rights of a company which has done

D in tlie Third Schedule to the an ultra vires act against outsiders,

present Act. and as to the effect of a conveyance

(z) See British South Africa Co. to a company of property which it is

v. De Beers Consolidated Mines, ultra vires for it to acquire.

[1910] 1 Ch. 354, as to chartered (6) Ashbury Railway and Carriage

companies, reversed on another Co. v. Riche (1875), L. R. 7 H. L.

point, [1912] A. C. 52. 653. A consent judgment will not

(a) See Ayersv. South Australian bind a company where it is based

Banking Co. (1871), L. R. 3 P. on the assumption that an ultra

C. 548 ; Batson v. London School vires act is valid : it will be other-

I
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In memoranda of the present day it is usual, not to follow the

shortness of the forms given in the scliedules, but to give a long

list of diverse objects, and often to add a clause stating that each of

such objects is a separate and independent object. Such last clause

would appear not really to add to the powers of a company (c), for it

would seem that the real question to be decided—when the question

arises whether a company is doing an ultra vires act or carrying on

an ultra vires business—is yes or no is the company carrying on

the business which it was originally intended it should carry on {(I),

or doing an act to further such business, or is it carrying on a business

which at its inception was not really contemplated, except possibly

as an expedient in the event of the real business failing ?

In answering this question the Court will struggle to read the

memorandum in such a way as to make it honestly comply with the

intention of the legislature, and will, it would seem, give strong effect

to the rule of construction which is contained in the words noscitur a

sociis (e). The Court will to find the real object look at the original

name of the company, but it ought not to look at the prospectus or

the acts of the promoters (/) . Thus a company formed to carry

out a scheme of warehousing in conjunction with the Metropolitan

Railway, was held not to be carrying on its business, when it was

simply lending its money out at interest, though that was one of its

objects as stated in its memorandum (r/), and a company formed to

work a German patent for manufacturing coffee from dates was not,

when that patent failed, allowed to work a Swedish patent, or to

manufacture coffee from dates without a patent, though its

memorandum contained powers to acquire other patents and to im-

port and export all sorts of produce {h) ; and a company formed to

work a particular mine in New Zealand was not allowed, when it

proved to have no title to such mine, to acquire another mine in

spite of wide words in its memorandum {i).

wise where the validity of the act authorized to carry on the business

in question was one of the points of general contractors,

substantially in dispute : Great (/) Thomas Edward Brinsmead

North-West Central Railway and d; Co., [1897] 1 Ch. 45, at p. 5G,

Charlebois, [1899] A. C. 114. per Vaughan Williams, J. On
(c) See, however, London and several occasions the Court has

Edinburgh Shipping Co., [1909] looked at the prospectus. See the

S. C. 1. cases cited in the next foiu* notes.

(d) The cases seem to go back to {g) Metropolitan Bailwoy Warc-

the old partnership case of Baring housing Co. (18G7), 36 L. J. (ch.
)

v. Dix (1786), 1 Cox. 21.3. 827.

(r) In Ashbury Railway and Car- (h) German Date Coffee Co.

riageCo.y/.Riche (187o), L. R. 7H. L. (1882), 20 C. D. 169.

653, a companj' formed to sell rail- (/) Haven Gold Mining Co. (1882),

way carriages, was not entitled to 20 C. D. 151 ; and see International

acquire and work a concession for Cable Co. (1890), 2 Meg. 183. New
a foreign railway, though it was Gas Co. (1877), 36 L. T. 365; 37
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Nor was a company formed under tlie name of the Nortliampton-

shire Bank, Ltd. for the purpose of carrying on a country bank in

that county allowed to change its venue to London, and to carry

on there under a changed name a business of land speculation,

company promoting, and speculating in stocks and shares, although

its memorandum contained the widest imaginable assortment of

objects {k).

Again, companies formed to work a particular mine have been

held not entitled, under powers to work mines elsewhere, to work (l)

or to promote subsidiary companies to work (m) another mine, when

the original mine had proved a failure.

In a later case (n) on the subject, however, a company named

after a particular mine was, because it had power to work mines

elsewhere, held to be a company incorporated for general mining

purposes, and not to work a particular mine only. It was therefore

entitled to Avork a second mine, after the original one had proved a

failure. In this case the decision of the Court of Appeal in the

Coolgardie Mines case (o) was apparently not cited.

Nor did wide powers avail a company, formed to take over other

companies, whose businesses were the letting of seats for the Diamond

Jubilee, where it proposed to do other business after that event {j)).

There are, it is true, a few cases which give a wider construction to

the memorandum. Thus in one case, where a company proposed

under general words to add to its original business of fire insurance

other forms of insurance (q), the Court refused to apply the rule

of noscitur a sociis to the construction of the insurance clauses in its

memorandum [q). And in two other cases very wide clauses were

construed so as to make all the objects enumerated separate and

independent (r).

L. T. Ill, seems scarcely consistent a clause stating all the objects were

with these cases. separate.

{k) Crown Bank (1890), 44 C. D. (n) Pedlar v. Road Block Gold

634. Mines, Ltd., [1905] 2 Ch. 427 ; see

[1) Coolgardie Consolidated Gold also Butler v. Northern Territories

Mines (1897), 76 L. T. 269 ; see Mines of Australia (1906), 96 L. T.

also Red Rock Gold Mining Co. 41 ; London and Edinburgh Ship-

(1889), 61 L. T. 785 ; Nylstroom ping Co., [1909] S. C. 1.

Co. (1889), 60 L. T. 477 ; and (o) (1897), 76 L. T. 269.

McDonald Gold Mines (1898), 14 {p) Amalgamated Syndicate, [\SQ1'\

T. L. R. 204, where the fact that the 2 Ch. 600.

petitioner had very little intei-est {q) Norwich Provident Insurance

seems to have weighed with the Co., Bath's Case (1878), 8 C. D. 334.

Coui't ; see also Kronand Metal Co., (r) London Financial Association

[1899] W. N. 14. v. Kelk (1884), 26 C. D. 107 ; Butler

(m) Stephens v. Mysore {Kan- v. Northern Territories Mines of

gundy) Mining Co., [1902] 1 Ch. Australia (1906), 96 L. T. 41 ; see

745. In this and the next case aAs,o London and Edinburgh Shipping

cited the memorandmn contained Co., [1909] S. C. 1.

I

I
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It would appear that the bulk of authority is in favour of tfiviiijf

a limited construction to the object clause in the memorandum, in

so far as such clause contains objects properly so called, and not

mere powers. But where a company is formed not to work a par-

ticular imdertaking, but an undertaking of a certain class, as, for

instance, a hotel anywhere in London (s) or a skating rink (/), the

company can carry on such undertaking on a smaller scale than was
originally contemplated, even where an attempt to carry on such

undertaking on the original lines has failed, thus a company formed to

work breweries at Brighton, and in particular to acquire a certain

specified brewery, was entitled to start business in a small way with

another brewery there (m).

We come now to the question of the powers which the company
will have to carry on its main object.

These may be divided into two classes

—

1. Those which are so necessary for carrying out the main object

of the company as to be implied.

2. Those powers, which though not so necessary as to be implied,

are yet consistent with and reasonably conducive to the furtherance

of such main objects. This latter class of power will, where expressly

given by the memorandum or, it would seem, by the articles of associa-

tion, be valid {x).

With regard to the first class, it is very usual to add to the object

clause of the memorandum general words, such as " and the doing

of all such other things as are incidental or conducive to the attain-

ment of the above objects."

A good deal of weight was apparently put on these words in one

of the earlier cases (y), and in another case where the general words
were wider, as they made the directors of the company the judges of

what was conducive to the attainment of the company's objects.

Lord Cairns held that a company could by virtue of the general

words make promissory notes, though apart from them it could not

have done so (z).

The general tendency of the later cases seems, however, to be to

treat these general words as simply expressing what in their absence

would have been implied, and not as enlarging the implied powers of

the company (a).

(s) Suburban Hotel Co. (18G7), 2 lace Hotel (18G0), 8 H. L. C. 712.

Ch. 737. (2) Peruvian Railways v. Thames
(t) Langham Skating Rink Co. and Mersey Marine Insurance {1S67\

(1877), 5 CD. 669. 2 Ch. 617. See also on this case
(u) Syers v. Bri^jhton Brewery Atkins v. Wardle (1889), 58 L. J.

(1864), 11 L. T. 560. (q. b.) 377 (affirmed on another
(x) Cp. Agncw v. Murray (1885), point (1889), 5 T. L. K. 734).

9 A. C, at p. 537. (a) Johns v. Balfour (1889), 1

(y) Simpson v. Westminster Pa- Meg. 191 ; Studdert v. Qrosvenor
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It would appear that sucli powers will be implied as are reason-

ably necessary for attaining the objects of the company (6). Thus,

in the course of carrying on its business a company can do anything

which is usual in carrying on a business of that class, or, in other

words, it has implied power to do such things as would be binding on

a partnership carrying on the same business, if done by one partner (c).

Thus an ordinary trading partnership has implied power to borrow

money, and to give security for money so borrowed (d), and may

give security for a past debt (e), though before the Companies Act

of 1907 a trading company could not create perpetual debentures (/),

and a banking company can lend money on the security of shares in

another company, and can accept transfers of such shares (g). Usually

a company if it has simply power to mortgage (A), or even if its main

business is lending money on mortgage (i), cannot, it would seem,

guarantee the debt of a prior mortgagee ; a banking company, how-

ever, can give guarantees, and can therefore guarantee the debt of a

prior mortgagee {k).

A company with power to borrow can take over a prior mortgage

and can enter on the mortgaged property and put it into repair (l).

Non-trading corporations, such as building societies (m), mining

companies {n), telegraph companies (o), literary and social institu-

tions (p) have no borrowing powers (q), and, contrary to the view

(1886), 33 C. D. 528 ; Kingsbtiry

Collieries and Moore's Contract,

[1907] 2 Ch. 259.

(b) Per Buckley, L.J., Attorney-

General V. Mersey, [1907] 1 Ch. 81

and S. C, [1907] A. C. 415 ; Kings-

bury Collieries and Moore's Contract,

[1907] 2 Ch. 259.

(c) Small V. Smith (1884), 10

A. C. 119; Bank of Australia v.

Breillat (1847), 6 Moore P. C. 152,

at pp. 193, 194.

(d) General Auction Estate, c&c,

Co. V. Smith, [1891] 3 Ch. 432 ;

Australian Auxiliary Steam Clipper

Co. V. Mounsey (1858), 4 K. & J.

733 ; Bryan v. Metropolitan Saloon

Omnibus Co. (1858), 3 D. G. & J.

123 ; Gibbs and West's Cases (1870),

10 Eq. 312 ; Hamilton v. Windsor

Iron Works (1879), 12 C. D. 707.

(e) PatentFileCo. (1870), 6 Ch. 83.

(/ ) Southern Brazilian Rio

Grande do Sul Railway, [1905] 2 Ch.

78. The question of a company's
borrowing powers is more fully

dealt with in the chapter on

Debentures, post, pp. 445 et seq.

(g) Royal Bank of India (1869),

4 Ch. 252.

(h) Small v. Smith (1884), 10

A. C. 119.

(i) Life Association of Scotland V.

Caledonian Heritable Security Co.

(1886), 13 Rettie 750.

(k) West of England Bank (1880),

14 C. D. 317.

(I) Sheffield and South Yorkshire

Benefit Building Society v. Aizle-

wood (1889), 44 C. D. 312.

(m) Cunliffe, Brooks ds Co. v.

Blackburn Building Society (1885),

9 A. C. 857.

(w) German Mining Co. (1853),

4 Do G. M. & G. 19 ; Burmester v.

JVorHs (1851), 6 Ex. 796.

(o) Troup s Case (1860), 29 Beav.

353.

(p) Re Badger, [1905] 1 Ch. 568.

(q) See also Baroness Wenlock v.

River Dee (1887), 36 C. D. 675 n. ;

(1885), 10 A. C. 354; and Reg. v.

Sir C. Reed (1880), 5 Q. B. D. 483.
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that formerly prevailed (r). an overdraft at the bank for this purpose

amounts to borrowing (s).

Again, a trading company can issue, make and endorse promissory

notes and bills of exchange {t), but in the absence of special power in

that behalf—a railway company (w), a waterworks company (x), a

mining company (y), a salt and alkali company (2), or a company

formed for keeping a swimming bath (a), could not do so.

An insurance company can pay on losses for which they are

strictly speaking not liable, in cases where it is usual for persons

carrying on a similar business to pay {h).

On the other hand, a company formed to carry on the business of

a bill broker and scrivener, and to make advances and invest in

securities, was held not entitled to promote another company, wnth

the idea of thereby increasing its discount business (c), and without

express power in that behalf a company cannot acquire shares in

another company (d) except as an investment for funds which are

temporarily unemployed (e), and cannot purchase the undertaking

of another company (/). A company formed to do life-assurance

business only cannot undertake marine insurance (g). Any company

can, it appears, enter into a hon/c fide compromise, provided that

the terms of the compromise do not involve the doing of an ultra

vires act (h). Moreover, a company will have such implied powers in

the management of their business and generally in the affairs of the

company as are reasonably necessary for those purposes. Thus a

company may make any use it pleases of property acquired for the

(r) CefnCilcen Mininfj Co. {18Q8), (b) Taunton v. Royal Insurance

7 Eq. 88 ; Waterlow v. Sharp (1869), Co. (1864), 2 H. & M. 135.

8 Eq. 501. (c) Joint Stock Discount Co. v.

(s) Cunliffe. Brooks (t Co. -v. Black- Brown (1866), 3 Eq. 139; see also

hum Building Society (1885), 9 A. C. (1869), 8 Eq. 381.

857, 865. (d) Ex parte Contract Co. (1867),

{t) Crouch V. Credit Fonder (I^IS), L. R. 3 Ch. 105; British Nation

L. R. 8 Q. B. 374 ; Bank of Austral- (1878), 8 C. D. 679.

asia V. Breillat (1847), Moore (e) Burland ^^. Earle, [1902] A. C.

P. C. 152, at pp. 193, 194. 83 ; cp. also Financial Corporation

(u) Bateman v. Mid Wales Rail. Goodson's claim (1880), 28 W'. R.

Co. (1866), L. R. 1 C. P. 499; 760.

Peruvian Railways v. Thames and (/) Ernest v. Nicholls (1857), 6

Mersey Marine Insurance (1867), 2 H. L. C. 401.

Ch. 617. (g) Phoeni.c Life Assurance Co.

{x) Browjhton v. Manchester, dhc, (1862), 2 J. & H. 441.

U'airrww/osC'o. (1819), 3B. & Aid. 1. (h) Bath's Case (1878), 8 C. 1).

(y) Dickinson v. Valpy (1829), 10 334 ; Dixon v. Evans (1872), L. R.
B. & C. 128. 5H. L. 606 ; and sco Great North-

(z) Bult V. Morrell (1840), 12 Western Central Railway v. Charle-

A. & E. 745. bois, [1899] A. C. 114. As to refer-

(a) Atkins v. Wardle (1889), 58 ences to arbitration by companies,
L. J. (q. b.) 377 (affirmed on another post, pp. 328 and 329.

point (1889), 5 T. L. R. 734).
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purpose of its business, where it is temporarily not required for such

purpose.

Under this rule a hotel company has been allowed to let off part

of its hotel {i), and a brewery company which had acquired larger

premises than it required was held to be entitled to grant a lease of

part of such premises {k).

Again, although less powers will be implied in the case of a

statutory company than in the case of an ordinary company {I),

railway companies have been held entitled to let out arches under

their railway (m), to charge persons using their weighing-machines (n),

and to run as excursion steamers steamboats, which were required

for the purposes of their undertaking, but which were temporarily

not required for their ordinary work (o).

Further, a company can build up a reserve fund, and when it

has moneys unemployed in its business, can invest them {p).

A company may acquire and deal with any property which it

is necessary for it to work or use in the course of carrying on its

business. Here we are not speaking of property such as goods

bought to be immediately sold again in the ordinary course of busi-

ness, but of property as, for instance, land (q), which is required for

more or less permanent retention and use in the working of the

company's business.

I

(i) Simpson v. Wesiminster Palace

Hotel {lS60),Sil. 1:0.112. In this

case the partnership case, Natusch

V. Irving (1824), 2 Coop. temp.

Cott. 358, was mentioned as showing

the principles that govern these

cases.

(k) London and Colonial Co.

Horsey's Claim (1868), 5 Eq. 562 n.

[1) See Attorney-Oeneral v. Mersey

Railway, [1907] 1 Ch. 81. The
judgment of Buckley, L.J., maybe
visefully consulted for the pvtrposes

of seeing what is and what is nob

ultra vires. It is conceived that on

these points the decision of the

House of Lords does not affect that

of the Court of Appeal: see [1907]

A. C. 415. But few of the cases on

the powers of statutory companies

are cited, as for the most part they

are not applicable to the companies

now under discussion.

(m) Fouter v. London, Chathatn,

and Dover Rail. Co., [1895] 1 Q. B.

711.

(n) London and North - Western

Rail. Co. V. Price (1853), 11 Q. B. D.
485.

(o) Forrest^. Manchester, Sheffield,

die. Railway (1860), 30 Beav. 40,

decided on another point on appeal

:

4 D. G. F. & J. 126; cp. also

Attorney-General v. North-Eastern

Railway, [1906] 2 Ch. 675.

(p) Burland v. Earle, [1902]

A. C. 83.

{q) All companies, formed under
the Act, or the previous Act of

1862, have power to hold lands ;

but companies formed for the pur-

pose of promoting art, science,

religion, charity, or any other like

object, not involving the acquisition

of gain by the company or by its

individiial members, may not hold
more than two acres of land with-

out the licence of the Board of

Trade ; but the Board of Trade
may empower such companies to

hold as much land as the Board
think fit : Companies (Consolida-

tion) Act, 1908, s. 19. See ante,

p. 13.
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Thus a company formed to work mines was, after it had acquired

a leasehold interest in such mines, held entitled to purchase the free-

hold of the mines and the surface over the same, and to let off the

surface (r). A company formed to work a colliery was held entitled

to purchase the colliery (s), and a company formed to work a patent

was entitled to purchase the patent {I).

In another case it was held that a company could sell lands which

it had power to acquire {u). A company has wide powers in dealing

with its employees and generally in conducting its own internal

affairs.

Thus it may, except where its business has come to an end (x),

pay a bonus to {y) or pension off (z) its old employees. Tliese cases

are, it is true, cases of presents made by the company, but they are, it

would seem, treated as cases where sums have been expended, with

a view to obtaining increased efficiency in the staff in the future.

Apart from cases coming under this head, a company cannot make
presents (a).

The recent case of Peel v. London and North Western Railivay (6)

also throws important light on this branch of the law. It was there

held that the funds of the company could be applied in sending out

circulars and proxy papers stamped and filled up with the view of

inducing shareholders to support the policy of the directors on a

point in controversy. This case has additional importance by

reason of the fact that for practical purposes it does away with two

earlier decisions, one of which (c) decided that the funds of the

society could not be applied for the purpose of prosecuting persons

who had libelled the council of administration, and the other of

which {d) decided that the funds of the society could not be applied

(?) Johns V. Balfour (1889), 1 rule is the same : Cycliafs Touring

Meg. 191. Club V. Hopkinson, [1910] 1 Ch. 179.

(s) Baglan Hall Colliery (1870), (a) George Newman d: Co., [l^^'i]

5 Ch. 346. 1 Ch. 674 ; see also Taunton v. Royal

(0 Leifchildfa Case (1865), 1 Eq. /nwronce Co. (1864), 2 H. & M. 135,

231. where a company was hold to be

(it) Kingsbury Collieries and entitled to pay losses which it was
Moore's Contract, [1907] 2 Ch. 259. not legally liable for.

(x) Huttonv. West Cork Rail. Co. (6) [1907] 1 Ch. 5, overriding

(1883), 23 C. D. 654; Stroud v. Studdert v. Grosvenor (1886), 23

Royal Aquarium (1903), 89 L. T. C. D. 528, unless that ease can bo

243 ; but cp. Kaye v. Croydon supported on the ground that the

Tramways, [1898] 1 Ch. 358. directors were abusing their powers ;

(y) Hampson v. Price's Patent see also Campbell v. Australasian

Candle Co. (1876), 45 L. J. (ch.) 437 ; Mutual Provident Society (1908). 77

and see Normandy v. Ind, Coope, L. J. (cH.) 116.

Co., [1908] 1 Ch. 84. (r) Pickering v. Stephenson(l872),

(z) Henderson v. Bank of Austral- 14 Eq. 322.

asia (1888), 40 C. D. 170. Even in {d) Kernaglianv. Williains (18()S),

caso^ of companies not for profit, the 6 Eq. 228.

S.C.L. F
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in prosecuting an action for the benefit of the company instituted by
a shareholder suing on behalf of himself and all other shareholders

of the company.

It had previously been decided that a corporation which con-

ducted a newspaper could apply its funds in defending its editot in

an action brought against him for a libel contained in the news-

paper (e).

Similarly it has been held tliat it is not ultra vires a company to

certify transfers (/), or to apply its funds in paying brokerage (g).

A company has also implied power to receive payment in money's

worth, and not in money, for its shares (h).

Of course, all these implied powers of a company must in every

case be taken subject to this—they will be excluded if there is any-

thing in the company's memorandum or articles which negatives

their existence.

2. The powers, which though not so necessary to the company as

to be implied, are yet reasonably conducive to the furtherance of

its objects. These powers must be expressly given, but they are not

properly objects of the company at all, and consequently they can

just as well be given by the articles as by the memorandum (?').

Indeed, there are many powers given by the Act to a company if it

has a provision in that behalf in its regulations {k)^i.e., its articles

—

and, where this is the case, a provision in the memorandum will be

useless {I). Where powers are contained in the memorandum of

association they become unalterable {m), unless there is a provision

in the memorandum itself or incorporated therein by reference

enabling them to be altered, or, possibly, a power in the original

articles (w). In this respect powers and rights given by the memo-

randum, but not by the Act required to be contained therein, differ

from those which must be set out therein ; a condition enabling them

to be altered is not void (o). Further, the original articles may be

looked at in construing such provisions (p). However, probably

(e) Breay v. Royal British Nurses' 30 C. D. 376.

Association, [1897] 2 Ch. 272. (n) The question as to whether Na

{ / ) Bishop V. Balkis Consoli- power in the original articles is

dated (1890), 25 Q. B. D. 512. sufficient, is discussed, post, pp. 317

(g) Metropolitan Coal Consumers' and 318.

Co. V. Scrinigeour, [1895] 2 Q. B. 604. (o) Welsbach Incandescent Gas

(h) Mercantile Trading Co., Light Co., [1904] 1 Ch. 87.

Schroder's Case (1870), 11 Eq. 131. (p) Southern Brazilian Rio Grande

(i) Southern Brazilian Rio Grande do Sul Railway, [1905] 2 Ch. 78 ;

do Sul Railway, [1905] 2 Ch. 78. Andrews v. Gas Meter, [1897] 1 Ch.

(k) E.g. the powers to increase 361. The cases of Harrison v.

or reduce capital. Mexican Railway (1875), 19 Eq.

(I) Dexine Patent Packing Co. 358 ; and The South Durham
(1903), 88 L. T. 791. Brewery Co. (1885), 31 C. D. 261,

{m) Ashhury v. Watson (1885), can be supported on this ground.
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even with regard to these matters, the memorandum of association

will, in case of conflict, prevail (q).

Of course, any power which is contrary to the letter or spirit of

the Act will, even if contained in the memorandum, be void (r).

Further, it would seem that a power which is inconsistent with

the objects of the company, would be invalid.

But powers enabling a company to sell its entire undertaking for

shares in another company, have so long as the company is a going

concern, been held to be good {s), but a power to sell its whole under-

taking and to divide the proceeds ; in other words, to sell not only its

present business, but any other business it may afterwards acquire

is bad {t).

A company which is not registered under the Act can, if it has

power in its deed, amalgamate or transfer its business (u).

Again, where a company had for some years carried on business,

without success, a power to lease, was held to authorize a lease of all

its property for twenty-one years {x).

Again, under an express power a company may take shares in

another company {y).

Express powers of borrowing {z) or of issuing promissory notes (a)

will enable companies not otherwise entitled to do these things to

do them.

It is not unusual for a memorandum of association to contain

powers enabling a company to enter into arrangements for sharing

profits with other companies, apart from express authority to do so,

it is thought a company could not enter into such an arrangement (6),

(q) Southern Brazilian Rio Grande (1888), 39 C. D. 571 ; Demands Case
do Sul Railway, [1904] 1 Ch. 87 ; (1876), 3 C. D. 21. Under such

but see post, pp. 317 and 318, and a power a company cannot compel
also post, p. 445. its shareholders to take shares in a

(r) E.g. a power to jDurchase its new company, Bagskaw's Case
own shares, Mersina, Tarsus and (1870), 4 Eq. 341.

Adana Railway (1889), 1 Meg. 341. {x) Featherstonhatigh v. Lee Moor
(s) Mason v. Motor Traction, Porcelain Clay Co. {1S66), I Bq. 318.

[1905] 1 Ch. 419 ; Bisgood v. Nile (y) Barneds Banking Co.. Ex
Valley, [1906] 1 Ch. 747 ; Archer v. parte Contract Corporation (1867),

Normanby Ironworks, Times news- 3 Ch. 105.

paper, November 25th, 1911. (2) Cunliffe, Brooks & Co. v.

{t) Bisgood v. Henderson's Trans- Blackburn Benefit Building Society

vaal, [1908] 1 Ch. 743, overruhng (1885), 9 A. C. 857 ; Agnew v.

Cotton V. Imperial, dhc, Co., [1892] ^^ifrray (1885), 9 AC. 519.

o riL ,r-A rn ,1 irri •, n ^i. («) 1 cruvtan Railway v. Thames
3 Ch. 454 ;

Fuller v. W hUe Feather ^nd MerseyMarine Insurance {\mi).
Reward Co., [1906] 1 Ch. 823 ; and 2 Ch. 617.
Doughty v. Lomagunda, [1902] 2 Ch. (6) Hare v. London and North
837. The point was not argued in Western Railway (1861), 2 J. & H.

Re Borax Co., [1901] 1 Ch. 326 ;
^ :

Colman v. Eastern Counties

cp. also Manners v. St. Davids, ^"^^"--"f
(1846), 10 Beav. 1-both

rtr^r ,-, c, r^i ^o , ,^^« cases of companies mcorporated by
[1904] 2 Ch. 093, and post, pp. 1282 special Act ; but it Is thought the
«' seq. principle would apply to other

{u) Argus Life Assurance Co. companies.
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and under a general power to borrow money a company cannot

usually borrow jointly with otlier companies (c).

Another very common power is a power to apply for special Acts

of Parliament. Whether such a power would authorize a company

to spend its funds on such an application would seem very doubtful.

The authorities on the subject all arose in the cases of companies

incorporated by special Act of Parliament {d), but they seem to be

founded on the principle that it is quite outside the province of a

company to undertake to remodel the laws of the realm, even though

the company might reap profit thereby. This principle does not

apply to opposing proceedings in Parliament, and a company can

take this course if it has, or probably if it has not, an express power

in tliat behalf (c).

Although it may be that the funds of a company may not be

applied in promoting bills, the Court will not restrain the use of a

company's name in such proceedings (/). The usual course being

for individuals to bear the original cost, and to insert a clause in the

bill providing for their reimbursement by the company. Of course,

this will only become operative if the bill becomes law. The

Registrar of Joint Stock Companies will not register a memorandum
which contains objects which bring the company within the provisions

of the Assurance Companies Act, 1909, unless the requirements

of the Act have been complied with or which enable the company

to carry on a telephone or telegraph business in the United Kingdom,

or which enable it to carry out any unlawful objects such as a lottery,

or which authorize it to fly a foreign flag on a ship, or which make it

a trade union. A company formed to carry out specified objects and

any other objects approved by the signatories to its memorandum
was required to insert a proviso referring to section 9 of the Act.

With regard to altering the objects of a company, power is given

by the Mortgage Debenture Act, 1865 (g), to alter them in the

(c) Johnston Foreign Patents Co., was incorporated by special Act.

[1904] 2 Ch . 234. (/ ) Stevens v. So^ith Devon Bail-

ed) Munt V. Shrewsbury and wa?/ (1851), 9 Hare 313 ; Heathcote

Chester Railway (1850), 13 Beav. 1

;

v. North Staffordshire Raihvay {1850),

Attorney-General v. Corporation of 2 Mac. & G. 100 ; Steele v. North

Norwich (1848), 16 Sim. 225 ; Ware Metropolitan Railway (18G7), 2 Ch.

V. Grand Junction (1831), 2 Russ. 237; London, Chatham, and Dover

& Mylne, 470 ; Attorney-General v. Railway Arrangement Act (1870),

Andrewes (1850), 2 Mac. & G. 225 ; 5 Ch. 671 ; Simpson v. Denison

Attorney-General v. West Hartlepool (1852), 10 Hare 51 ; Parker v.

Commissioners (1870), 10 Eq. 156; River Dunn Navigation (1847),

Clevertan V. St. Germains (1887), 56 1 D. G. & Sm. 192; Maunsell v.

L. J. Q. B. 83. Midland, tbc. Railway (1863), 1

(e) Cp. Munt v. Shrewsbury and H. & M. 130.

Chester Railway (1850), 13 Beav. 1, (y) Amended by the Mortgage

a case that is all the stronger Debenture Act, 1870.

authority, because the company
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particular cases there specified by special resolution. This power,

however, is practically never used, and there is also power to alter

the memorandum in this respect with the sanction of the Court

under section 9 of the Act {h). Where the objects of a fi-iendly

society which has been converted into a company include assurance

or insurance business of any description, the objects of the company

can in no case extend beyond tliose of tlie society before conversion,

except so far as may be necessary for carrying out contracts, assur-

ances or policies made, entered into, or issued before the 3rd of

August, 1910 (i).

In the case of a limited company, the memorandum must state it

is limited. This rule applies to a company which has obtained a

licence from the Board of Trade to dispense with the word " limited
"

at the end of its name (k).

Capital of a Company.

A company limited by shares is a company having the liability

of its members limited by its memorandum to the amount, if any,

unpaid on the shares respectively held by them (1).

Such a company must state in its memorandum the amount of

its capital, and the division thereof into shares ot a specified

amount (m), and its memorandum of association is, as already stated,

so far as matters which must be stated in it are concerned, unalterable

except where the Act provides for alteration. In the event of such

a company being wound up, its members are liable to contribute to

the assets of the company to an amount sufficient for payment of

its debts and liabilities and the costs and expenses of the winding-up,

and for the adjustment of the rights of the contributories among
themselves, with this qualification that no contribution can be re-

quired from any member exceeding the amount, if any, unpaid on

the shares in respect of which he is liable as a member (/().

It will be noticed that this last section cuts down what would

be the ordinary liability of a shareholder, and is not a section imposing

a fresh liability ; further, the liability is the amount unpaid, not the

amount due in respect of the members' shares.

It follows that in respect of each share, the full amount, specified

in the memorandum, as the amount of such share, must be paid—in

other words, it is ultra vires of a company to issue shares at a

{h) See post, pp. 691 ct aeq. statement as to capital.

(i) Coiupanie.s (Converted Socie- {m) Ibid., s. 3. This section is

ties) Act, 1910, s. 1. slightly different in it^ wording from
(^•) See ante, pp. 55, as to improper the repealed s. 8 of the Companies

use of word " limited." Act, 1862. The result, however, is

(I) Companies (Consolidation) thought to be the same.

Act, 1908, s. 2. See ante, pp. 43 (n) Companies (Consolidation)

et seq., as to the fees payable on Act, 1908, s. 123.

registration, and as to the stamped
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discount, it cannot issue them at less than their par value (o), even

where its memorandum gives it power to issue shares at a discount (p).

The underwriting provisions of the Act, which are dealt with

later, do to a certain extent allow an exception to this rule.

Further, a company cannot contract with a shareholder that no

calls shall be made on him for adjusting the rights of contributories

among themselves ; whether it is a question of making calls for the

purpose of paying the debts of the company or the costs of winding

it up, or merely for the purpose of adjusting the rights of members,

each shareholder will be liable to pay the full nominal value of his

shares (q). But there are various ways in which shares may be paid

for. They may in the first place be paid for in cash or in land (r).

If they are to be paid for in kind, there must be a regular agreement

by which the company is to receive certain property, and in return

is to issue certain shares in consideration for the same.

Dealings of a Company with its own Shares.

Very soon after the limited liability Acts came into force, it was

decided that a company taking the benefit of limited liability could

not reduce the nominal value of even its fully paid shares (s). There

was, however, for some time considerable doubt whether a limited

company could or could not purchase its own shares, if it had a power

in that behalf given by its memorandum or articles.

In the case of the Dronfield SilJcstone Co. {t), Jessel, M.R., came to

the conclusion that such a company could not do so. He pointed

out that on the one hand a company could not reduce its issued

capital because section 12 of the Companies Act, 1862 {u), the

section which made the memorandum of association unalterable

except as therein mentioned, applied to issued as well as unissued

capital, as was shown by the fact that it allowed the conversion of

fully paid-up shares into stock ; and on the other hand, it could

not become a shareholder in itself. On this last point he referred

to the section which directs a company to keep a register of its

(o) Ooregum Gold Mining Co. v. A. C. 299.

Eoper, [1892] A. C. 125; Almada (r) Drummond's Case (1869), 4

and Tirito Co. (1888), 38 C. D. 415 ; Ch. 772. The question of payment
Addlestone Linoleum Co. (1887), 37 for shares is more fully dealt with
C. D. 191 ; New Chili Gold Mining post, pp. 255 et seq.

Co. (1888), 38 C. D. 475, overruling [s) Droitwich Patent Salt Co. v.

Plaskynaston, &c., Co. (1883), 23 Curzon (1867), L, R. 3 Ex. 35 ;

C. D. 543 ; Inee Hall Polling Co. this was the case of a company
(1882), 23 C. D. 545 n. ; cp. also wliich was not formed under the

Bury v. Famatina Development Co., Act, but subsequently registered

[1909] 1 Ch. 708 ; [1910] A. C. 439. under it as a limited company.

{p) Klench v. East India, d;c., Co. (t) (1880), 17 C. D. 76.

(1888), 16 Rettie 271. (u) Replaced by Companies (Con-

(q) Weymouth and Channel solidation) Act, 1908, ss. 7 and 41

Islands Steam Packet Co., [1891] 1 (a), (6), and (c).

Ch. 06; Wclton v. Saffery, [1897]
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members, and tlie sections whicli deal with the liability of con-

tributories in a winding up and the mode of enforcing the same (x).

In the case in question there was only an article authorizing the

company to pm'chase its own shares, but Sir George Jessel's reason-

ing applies with equal force to cases where there is a power in the

memorandum, and also to a surrender of shares {y). Sir George

Jessel's decision was reversed, but his view, and not the view of the

Court of Appeal (z), has since prevailed (o), and his reasoning would

seem to be the basis of all the law on the subject.

Thus it has since been held that a company cannot purchase its

own shares (a), even where the purchase is expressly authorized by

its memorandum (&), and that it cannot accept a surrender of partly

paid shares releasing the holders from all further liability in respect

of them (c), and it would seem that a company cannot accept a sur-

render of some of its shares, and issue new shares in the place of

those surrendered {d).

It would appear, however, that a comjtany can accept a surrender

of shares, which it is in a position to forfeit, without going through

all the formalities necessary for forfeiture {e) ; and it is quite clear

that if it has power in that behalf given by its memorandum or as

is more usual by its articles, a company may forfeit shares, in respect

of which the holder has not paid calls when made, for this is a right

expressly recognized by the Act, and by the model articles in the

schedule to the Act (/).

Again, a company can in all probability accept a surrender of

shares from a person who is in a position to annul his contract, e.g.

where such contract has been induced by misrepresentation (g) ;

or as part of an arrangement setting aside an agreement, which the

(x) See now Companies (Con- and deciding that Tcasdalca Case
solidation) Act, 1908, ss. 25, 123, (1873), 9 Ch. 54 is inconsistent with
166. Trevor v. Whitworth (1887), 12 A. C.

(y) Mersina, Tarsus, and Adana 409, and is therefore overruled.

Railway (1889), 1 Meg. 341. (e) Trevor v. Whitworth. (1887),

(z) 17 C. D. 71, very reluctantly 12 A. C. 409.

followed by the Irish Court of (/) Companies (Consolidation)

Appeal. Balgooley Distillery Co. Act, 1908, s. 26 (2) (g). Table A,
(1885), 17 L. R. Ir. 239. Clauses 24 ct seq.

(a) Trevor v. Whitworth (1887), (f/) Foa^ibly Wright's Case {1868),

12 A. C. 409. 12 Eq. 334 n., may be .supported

(b) Mersina, Tarsus, and Adana on this ground ; but there is more
Pailway (1889), 1 Meg. 341. (lifliculty in supporting .S^ne/r« Case

(c) Bellerby v. Rowland, [1902J (1869), 5 Ch. 22, thus, as that v/as

2 Ch. 14 : this case would seem to the case of a signatory to the me-
overrule the dicta of Fitzgibbon, mor&nduvn.. Maclagan's Case [1882),
L.J., in Balgooley Distillery Co. 50 L. J. (ch.) 841, would also seem
(1885), 17 L. R. Ir. 238, at p. 263. to be an instance of a valid agree-

(d) Bellerby v. Rowland, [1902] ment to surrender shares held by
2 Ch. 14, overruling Eic.hbaum v. a person who was in a position to

City of Chicago, [1S91] 2 Ch. 459, get rescission.
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company is for some other reason in a position to set aside, when the

shares surrendered either alone or with goods or money which are

returned as further part of such arrangement, formed the considera-

tion for tlie agreement set aside.

But where there is a doubt whether the member who is seeking

to set aside his contract to take shares is entitled to succeed, or

whether the company is in a position to rescind, it is thought that

the company cannot affirm the contract in part and make an arrange-

ment by which sliares forming part only of the consideration for the

contract shall be cancelled (h). Such a compromise would be neither

more nor less than a fresh agreement between the company and the

other partv to the original agreement, by which the company agrees

to purchase its own shares ; and if a compromise of this sort is to be

entered into the company should reduce its capital in the ordinary

way {{).

Dixon V. Evans (k) is no authority to the contrary, for that was

not the case of a limited company, and consequently the same

considerations did not apply.

Since Trevor v. Whitivbrth (l) many of the previous cases on

purchases and surrenders of shares must be treated as overruled (?»).

Where there has been an invalid purchase or surrender by a company

of its own shares, the Court will, even after a lapse of years, order the

register of the company to be rectified by restoring the name of the

person whose shares have been purchased or surrendered («).

Where shares have been forfeited it is usual for a company not

to treat them as if they had never been issued, but to let them,

even before they have been resold, appear amongst the issued shares

in the balance-sheet of the company ; this practice would seem to

be right.

Persons who have accepted transfers of a company's shares as

(h) British and American Trustee Eq. 129 ; SnelVs Case (18G9), 5 Ch.

and Investment Corporation v. 22 ; TeasdaWs Case (1873), 9 Ch.

Couper, [18941 A. C. 399 ; Mother 54 ; Thornas's Case (1872), 13 Eq.

Lode Consolidated Gold Mines v. 437 ; Colville's Case (1879), 48 L. J.

Hill (1903), 19 T. L. R. 341. The (ch.), 633 ; and the decision of the

ease oi Gill V. Arizona Copper {1900)y Court, of Appeal in Dronfield Silk-

2 Fra. 843, would seem not to be stone Co. (1880), 17 C. D. 76 ; but

law. of course Hope v. International

(i) See the remarks on the i)env«r Financial Society (1876), 4 C. D.

Hotel Co., [1893] 1 Ch. 495, in 327, and HalVs Case (1870), 5 Ch.

British and American Trustee and 707, were correctly decided.

Investment Corporation v. Couper, (w) Bellerby v. Rowland, [1902]

[1894] A. C. 399. 2 Ch. 14 ; General Property Invest-

{k) (1872), L. R. 5 H. L. 606. ment Co. v. Matheson's Trustees

(I) (1887), 12 A. C. 409. (1888), 16 Rettie 282. The case

(m) Bellerby v. Rowland, [1902] of General Finance Co. (1889), 23

2 Ch. 14 ; e.g. Marshall v. Gla- L. R. Ir. 173, would seem over-

morgan Iron and Coal Co. (1868), 7 ruled.
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trustees for the company will be personally liable to be placed on

the list ot contributories (o), and a broker who has received fees for

purchasing a company's shares on its behalf will be liaV)le to refund

the money so received
( p).

An unlimited company may, of course, purchase its own shares,

where its articles give it power so to do (r/). though presumably not

otherwise (r), and a member of a company limited by guarantee

which has no share capital may, if the articles so provide, retire.

With regard to a shareholder of a company limited by guarantee,

but which has a share capital, it would seem probable that the com-

pany cannot buy him out ; otherwise why should the memorandum

and not the articles state such capital, and what is the meaning of

section 56 of the Act, which provides for such a company reducing

its share capital ? If this view is correct, it must be admitted that

it is very difl&cult to give any meaning to clauses 1 and 2 of the

articles of association in Form C in the Tliird Schedule to the Act (s).

Dividends.

Even before the passing of the limited liability Acts it was decided

that a company which held itself out as having a certain capital

could not pay dividends out of the moneys representing such part

of its capital as had actually been paid up (/)•

After the passing of the Act. 1862, it was decided that a company
could not apply moneys it had received in respect of its shares in

paying dividends where it had not made profits of any sort (u),

and that it could not sell the assets which it had acquired with such

monies and divide the proceeds of sale amongst its shareholders {x).

Moreover, a company cannot pay debts which are only charged on

and payable out of profits, out of capital, for the result of this

would be that any amount out of which dividends could in the

future be paid would be increased {y).

(o) Cree v. Somervail (1879), 4 pany and cancelling any shares

A. C. 648. belonging to the company—pos-

(p) Zuluetas' Claim (1870), 5 Ch. sibly these provisions may be held

444 ; and cp. London, Hmnburg and to apply only to unissued shares.

Continental Co. v. Hinry (18(59), 7 (<) Evans v. Coventry (1856), 25
Eq. :j;34. L. J. (CH.) 491

; (1857), 8 D. M. & G.

(7) Horowjh Commercial and 835.

Building Society [No. 1], [1893] 2 («) Giiinne.ss v. Land Corporation
Ch. 242. of Ireland (1882), 22 C. D. 349

;

(r) SeeSpackmanv.Evanti{l8()S), liancc's case (1870), 6 Ch. 104;
L. R. 3 H. L. 171 ; Houldsworth v. Maedougall v. Jersey Hotel (1864),
Evans (1868), L. R. 3 H. L. 203 ; 2 H. & M. 528.

Evans v. Smallcombe (1868), L. R. (x) Holmes v. Newcastle-upon-

3 H. L. 249. Tyne Freehold Abattoir Co. (1875),
(s) These provide for the directors 1 C. D. 682.

with the sanction of the company (y) Bury v. Famatina Develop-
in general meeting reducing the ment Corporation, [1909] ] Ch. 754,
amount of the Shares of the com- [1910] A. C 439.
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Where a company has sold part of its capital assets at a profit,

with the result that the total value of its capital assets is in excess of

its paid-up capital, the excess may at the end of the year be carried

to profit and loss and be divided amongst its shareholders {z).

Further, where a company estimates that it has made a profit,

it need not wait to realize all its assets to ascertain whether such

profit has actually been made, but may in the ordinary course of

its business pay a dividend on the footing of its estimate being a

correct one (a).

So far the law is tolerably simple ; but the question remains

whether a company can pay dividends where it has made a profit

on its profit and loss account, but has lost part of the assets repre-

senting its paid-up capital, without first replacing the assets so lost.

The cases on this subject depend on the fact that a company

cannot return the property representing its paid-up capital, and

cannot use such moneys for purposes other than those of its business,

as has been said a limited company impliedly represents to or con-

tracts with its creditors that it has capital or assets of a certain value,

i.e. the amount of its paid-up capital, and it cannot by its voluntary

act go back from such contract or representation (b).

The question really, then, comes back to this : does the company

contract or represent that it has a certain amount of capital, i.e.

moneys or property, representing the amount paid up on its shares, or

does it represent or contract that its paid-iip capital is represented by

a certain amount of assets ? If the former is the correct view, it may
well be that a company which has funds other than what may be

styled capital, e.g. profits shown on its profit and loss account, may
divide such funds without regard to the state of its capital, for with

regard to such other funds the company has made neither contract

nor representation ; if the latter view is correct, this obviously

cannot be done, for, except where a company has assets to the extent

of its paid-up capital, it would not be keeping its contract or making

good its representation.

(z) Lvbhock V. British Bank of company is made up, its assets

South America, [1892] 2 Ch. 198
; exceed its Liabilities, including the

Foster v. l^Scw Trinidad Lake amount paid on its shares.

Asphalte Co., [1901] 1 Ch. 208; (a) Strinner's Case (1869), 4 Ch.

it would seem to follow from this 475.

that where shares have been issued (b) Macdougall v. Jersey Hotel

at a premium, the premiums are (1864), 2 H. & M. 528 ; Flitcroft's

not immediately or necessarily Case (1882), 21 C. D. 519 ; Ranee's

distributable ; see also per Romer, Case (1870), 6 Ch. 104. In this last

J^..J., National Bank of Wales. [1899] case it was said that dividends

2 Ch. at p. 655 : they may, however, could only be paid out of profits,

be credited to profit, in the profit though the article of the company

and loss account of the company said they could be paid out of

if, when the balance sheet of the assets.
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In favour of this latter view it might well have been urged that

throughout the Acts of 1862 and 1867 the word " capital" is used as

meaning the nominal capital or the issued or unissued or the paid-

up shares of a company, never as meaning the moneys or other

property of the company ; these latter are always comprised under

the name of property or assets or such like (c) ; and consequently

that the expression that a company cannot pay dividends out of

capital would, if it occurred in the Acts, be meaningless.

This view also finds strong support from the fact that the Com-

panies Act, 1877, which enabled a company to write off paid-up

capital which had been lost, was notoriously passed to meet the

inconveniences caused by the Ebbw Vale case {d), which decided

that the paid-up capital of a company could not be written off if

there had been a loss—inconveniences which were practically non-

existent if a company could pay dividends in spite of such loss.

The earlier cases on the subject do not throw much light on the

point. In Macdougall v. Jersey Hotel (e), Ranees Case (/), Holmes

V. Neivcastle-upon-Tijne Freehold Abattoir Co. {g) there had been no

profit of any sort, and the same remark applies to SJtarpe's case {h)

and Guinness v. Land Corporation of Ireland {i) ; in all these cases

the payment was not allowed. Payments were also disallowed in

National Funds Assurance Co. (k), the Alexandra Palace Co. (l), the

Oxford Benefit Building and Investment Society {ni), and the Leeds

Estate Building and Invest7nent Co. v. Shepherd {n), all of which

cases turned on the articles in the particular case.

Lambert v. Neuchatel Asphalte Co. (o), again, was argued and

decided on the construction of the company's articles. In Mills v.

Northern Railway of Buenos Ayres
( p) a company which had charged

certain revenue charges to capital was held entitled to recoup revenue

out of capital, but as there is nothing in the report of this case to

suggest that the capital of the company was not intact the case does

not help in the solution of the question under discussion.

We now come to two cases which it has been said {q) can only

(c) This seems also usually to (1) (1882), 21 C. D. 149.

be the case in the present Act; see (m) (1886), 3.5 C. D. 502.

especially ss. 123 and 18(3, which (n) (1887), 3C> C. D. 787.

show that the lights of creditors arc (o) (1882), 30 W. R. 913.

against the assets of the company. (p) (1870), 5 Ch. 621. Hoolr v.

(d) (1877), 4 C. D. 827. It does Great Western Railivay (1867), 3 Ch.

not matter for this purpose whether 262, where it was decided that under

this case was rightly or, as has been the express words of its Act a

thought, wrongly decided. company could not pay dividends

(e) (1864), 2 H. & U. .528. by issuing shares, and Bloxam v.

(/) (1870), 6 Ch. 104. Metropolitan Railway (1868), 3 Ch.

(Sr) (1875), 1 C. D. 682. 337, were not cases under the Com-

(/() [1892] 1 Ch. 154. panics Act, 1862, and in any case

{i) (1882), 22 C. D. 349. are not important for our purpose.

(k) (1878), 10 C. D. 118. {q) Per Cotton, L.J., Lee v.
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be reconciled on the assumption tliat a company has only to look to

profit and loss to ascertain if it can pay a dividend. These cases

are Davison v. Gillies {r), where Jessel, M.E., restrained a company
from paying a dividend on its ordinary shares though its profit and
loss showed a sufficient surplus, because its permanent stock was
depreciated, and Dent v. London Tramimys {s), where the same
judge stated that he was not sure that the earlier case decided as

much as it was supposed to do, and declined to restrain the same
company from paying a dividend on its non-cumulative preference

shares. It does not appear whether there would have been sufficient

to pay the preference dividend, if in earlier years the company had
refrained from paying dividends on its ordinary shares and had kept

up its permanent stock. The point of the case was, however, that

as the preference shareholders could only look to the profits of each

year for their dividend, the company could not set up their earlier

misdeeds (if they were misdeeds) as against the preference share-

holders. Their remedy, if any, was against the ordinary share-

holders ; in other words, the case turned on a kind of estoppel, and
does not decide the question.

The Irish case of Kchoe v. Waterford and Limerick Railway {t)

did decide that a company formed and governed by the Companies
Clauses Acts, and not by the Companies Act, 1862, might pay a

dividend, though it had not made good depreciation. The first

really important case is, however, Lee v. Neuchatel Asphalte Co. (u).

This case could have been decided on the fact that the assets of the

company did not show any depreciation, and it was decided on this

ground in the Court of first instance, but the Court of Appeal went

out of their way to say that a company with a wasting property,

e.g. leaseholds or mines, need not set aside a sum in each year to

meet such wastage before declaring a dividend.

This was followed in Bolton v. Natal Land and Colonization (x),

where Romer, J., held that a land company could pay dividends

though its assets were not equal to its issued capital and it had
divided accretions to capital in previous years.

The next important case is Lubbock v. British Bank of South

Atnerica (y), and this was important rather for the remarks of Chitty,

J., than for the actual decision. He distinguished I^ee v. Neuchatel

Asphalte Co. (z) by saying that that was the case of a company formed

to work a wasting property, and seems to have laid down that in

other cases a company must replace lost capital ; he also pointed out

the way in which companies not formed to work wasting properties

Neuchatel Asphalte Co. (1889), 41 (<) (1888), 21 L. R. Ir. 121.

C. D. 1, at pp. 18 and 19. {u) (1889), 41 C. D. 1.

(r) (1879), 16 C. D. 347 n., de- (x) [1892] 2 Ch. 124.

cided on interlocutory injunction. {y) [1892] 2 Ch. 198.

{s) (1880), 16 C. D. 344. (z) (1889), 41 C. D. 1.

I
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sliould keep their balance sheets. These views, however, do not

seem to have found favour in Verner v. General and Coiumercial

Investment Trust (a) ; the company in this case was formed to make
investments in certain specified classes of securities. The securities

they held had greatly depreciated, but it was held tluit, notwithstand-

ing this fact, the company could declare a dividend out of the profits

shown by its profit and loss account. In this case Lindley, L.J.,

draws a distinction between " fixed " and " circulating " capital.

A loss of the former, he said, need not be made good ; a loss of the

latter must. He also says that the rule is not that a dividend can

only be paid out of profits (6), but (as he said) quite a different thing,

that it cannot be paid out of capital. The reason for the rule, how-

ever, is, he says, that a dividend presupposes a profit, and that

consequently it is necessary to ascertain the profits of each year.

This case was followed perhaps, somewhat reluctantly, in two

cases (c) in courts of first instance, and also by North, J., in Bosanquet

V. St. John D'El Reij Mining Co. (d), and then we come to the National

Bank of Wales Case (e). The complaint in this case was that the

bank had paid dividends in spite of the fact that it was treatinf"

certain debts as good, which it knew to be bad. Lindley, M.R., in

delivering the judgment of the Court of Appeal, lays it down that,

excluding obvious cases, there is no hard and fast rule on the subject,

and that dividends maybe paid though there has been a loss of capital,

and that the Court will not interfere to prevent losses being charged

to capital, except where they are obviously chargeable to profit

and loss, the whole matter being one for business men (/). This

case went to the House of Lords under the name of Dovey v. Cory (g),

but was there decided on a difiereut point. All the law lords, how-
ever, guarded themselves from adopting the view of the Court of

Appeal on the point. Lord Halsbury doubts if the matter can be

treated as an abstract one at all, and says " that the manner in which
a business is carried on and what is usual or the reverse may have a

(o) [1894] 2 Ch. 2.39. Cp. City profits arising from a business was
Property Investment Trust v. Thor- hold to be onlv entitled to the
burn (1897), 25 Rettie 3G1. profits after surns had been set

(6) Cp. the definition of profits aside for depreciation to machinery,
which Lord Shand gave in the (c) Wiltncr v. McNamara, [189o]
Scotch oaae oi City of (ilasf/ow Bmik 2 Ch. 245; Kingston Cotton Mill
V. Mackinnon (1882), 9 Rettio 535, [1896] 1 Ch. 332; the point was not
at p. G02, a case of an unlimited raised in the Court of Anneal,
company: " In order to ascertain [1896] 2 Ch. 279 ; cp. tiUo Peruvian
the profits earned and divisible at Guano Co., [1894] 3 Ch. (i90.
any given time the Ijalance sheet {d) (1897), 77 L. T. 206. Perhaps
must contain a fair statement of this case goes even further, for tlie
the liabilities of the company, company had in past years made
including its paid-up capital, and revenue ])ayments out of capital,
on the other hand a fair or more (c) (1899) 2 Ch. 629.
properly a bona-fido valuation of (/) [1899] 2 Ch. at pj). 669 and
assets, the balance if in favour of 670. He cites Clreqorif v. Patrhetl
the company being profits." St-o (1864), 33 Beav. 595, which was not
also Re Crabtree (1912), 106 L. T. 49, the case of a limit<>d company,
where a person entitled to the (g) [1901] A. C. 477.
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considerable influence in determining what may be treated as capital

and what as profits," and he doubts whether the distinction between

fixed and floating capital is always an appropriate one. Lord Macnagh-

ten says it is undesirable to lay down any fixed rules, but Lord Davey
expressly reserves his opinion as to whether a company which has made
a definite and ascertained loss of fixed capital can pay a dividend, and

subject to this disapproved of the view taken by the Court of Appeal.

The law as laid down by the case of Lee v. NeMchatel Asphalte

Co. (h) and the cases that followed it was sunnned up by Farwell, J.,

in Bo7id V. Barrow Hcematite Co. {i), and it seems to come to this,

a company can pay dividends when its profit and loss is in credit,

notwithstanding the fact that it has suffered losses of capital ; but

the question of what losses may be charged to capital and what must
be charged to profit and loss is a matter to be decided by the Court

on evidence as to what is usual in the particular trade.

This is the law which is binding on every Court short of the House
of Lords, but as the matter can still be reconsidered by that tri-

bunal {Jc), it may be well to make a few remarks on it. It is very

true that the Court will not interfere with a company's internal

affairs, including its mode of keeping accounts (l) ; but this doctrine

is limited by the law that a company cannot do anything ultra vires,

and it is admittedly ultra vires for a limited company, though not

for an unlimited one, to pay dividends out of capital. The law as

laid down in these cases depends on laying great emphasis on the

word " capital " in the rule, but it is difficult to see why there should

be any representation to or contract with creditors concerning the

capital assets of the company only, seeing that their rights are

against all its assets. It is difficult to justify the rule on the

ground that the declaration of a dividend presupposes a profit of

some sort, for this is true of limited and unlimited companies alike (m)

if they seek to profit or get credit by saying they have earned a

dividend, but otherwise does not apply, it is submitted to either

class of company ; if, on the other hand, the law depends on the

fact that a limited company represents it has assets equal to its

capital, as assets, property, etc., are, as already stated, the words

which apply to the monies, lands, etc., of a company, there is a reason

for the rule which can be found in the acts (w) and in the policy of the

(h) (1889), 41 C. D. 1. National Tramways Co., [1906] 2

(i) [1902] 1 Ch. 353; cp. also Ch. 654; Jamaica Railway v.

^P»»« FrospecHn, Co.. [1911] 1 iTT2?ry«»/rr;dr2
^^- ^^-

Co., [1911] S. C. 677 ; but cp. Ashton
(k) Cp. per Stirling, L.J., in v. Honey (1907), 23 T. L. R. 253.

Welsbach Co., [1904] 1 Ch. 87 at (m) Cp. Burnes v. Pennell (1849),

p. 102 ; and per Romer, L.J., 2 H. L. C. 495.

Bagot Pneumatic Tyre v. Clipper , <") ^fe s. 3 and also s. 7 of the

73 ,• m ^ ri^rwm i r^i Act, whicli latter section forbids
Pneumatic Tyre Co., [1902] 1 Ch. ^ company's changing the con-
146, at p. 159. ditions of its memorandum of asso-

(i) Hinds V. Buenos Ayres, Grand ciation.
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acts (o), and such reason does not apply to unlimited companies

which make no such representation. The Court will, however,

clearly not constitute itself the valuer of the company's assets, unless

there is reason to think they have been improperly valued (oo). It

remains to consider whether a dividend can be declared on the profit

shown by the profit and loss account in one year, although the profit

and loss of previous years shows a loss. In Crichton Oil Co. ( p),

Wright, J., said it could, but this view does not seem to have been

approved by the Court of Appeal in the same case, and it is sub-

mitted that in such a case the company will have borrowed from

capital to make good its deficiencies in previous years, and must

make good its borrowings before it can declare a dividend (q).

A company which buys a business with the profits from a date

prior to such purchase cannot, it is thought, distribute those profits, as

they represent its capital outlay, unless when the time for distiibuting

a dividend comes it has assets in excess of its paid-up capital (r).

It has been suggested (s) that this point can be met by the vendor

first selling the business without the profits, and then giving the profits

to the company as a present. It may well be doubted whether even

so the profits of the business could be treated as profits of the com-

pany, and it would be very difficult to get a court to look upon

the two transactions as separate.

Interest payable by reason of the default of a purchaser or

profits earned after the date for completion, but before completion,

can, it is thought, be credited to profit and loss.

Sometimes a vendor on the sale of a business guarantees that it

will produce a certain profit for a year or a number of years, but it

would seem that any moneys recovered under such a guarantee

must be treated «,s capital, at all events where they form part of the

assets of the company or part of the consideration for the purchase

price (<). A company can release such a guarantee {u).

(o) See Webb v. Whiffin (1872), Court of Appeal, and Richardson v.

L. R. .5 H. L. 711. English Crown Spelter Co., W. N.
[oo) Young v. Brownlee <k Co., (1885), 31, an interini injiniction

[1911] S. C. (i77. case, such moneys were held not

[p) [1901] 1 Ch. 184; [1902] 2 to l)e part of the assets of the
Ch. 80 ; and see also Bosanquet v. company and to be divisible among
St.John D'El Rey Mining Co. (I8dl), the shareholders. It is suggested
77 L. T. 20G. in Palmer, vol. i. 10th Edition, pp.

(q) Cp. Towers v. African Tug, 329 and 330, that these cases are in-

[1904] 1 Ch. 558 ; cp. sA'ao Famatina consistent with Trevor v. Whitworth
Di'velopment Corporation v. Bury, (1887), 12 A. C. 409. They certainly

[1910] A. C. 439. seem contrary to principle, but have
(r) Foster v. New Trinidad Lake been followed in Scotland, Stark v.

AsphaUe Co., [1901] 1 Ch. 208. Fife Coal Co. (1899), 1 Fraser, 1173;

(«) Cp. Pahner, 10th Edition, vol. Re Waterford Railway (1 880 ), 5 L. R.
i. pp. 322 and 323. Ir. 102, turned on the words of a

(<) Cp. Ja??ie.s v. ^ue (1875), L. R. special Act. See also Clifford v.

6 H. L. 335 ; Stuart's Trusts (1876), Imperial Brazilian Railway (1889),
4 C. D. 213. In Gelly Dcq Colliery GO L. T. 60.

Co. (1878), 38 L. T. 440 ; South (u) Sheffield Nickel v. Unwin
Llanharran Colliery Co. (1879), 12 (1877), 2 Q. B. D. 214.

C. D. 503, a case decided by the
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Without express power in its articles a company cannot pay a

dividend by distributing debentures (x), but if it has power to do

this or to pay a share dividend {y) the power would seem to be good,

but of course in the case of a share dividend the dividend payable

would have to be at least equal to the amount credited as paid up

on its shares. The rule that a company cannot pay a dividend

which it has not earned was found somewhat harsh in the case of

companies which issued shares to raise money for construction

works or purchasing plant, which could not give any return for a

considerable time ; in such cases it was considered only reasonable

that subject to proper safeguards the company should be at liberty

to pay interest on the moneys so raised.

This question was met in the case of Indian Railway Companies

by the Indian Railways Act, 1894 (z), but the Companies Act, 1907,

introduced some fresh provisions which are incorporated in the

present Act, and enable other companies to pay such dividends in

certain cases.

A company may, if authorized to do so by its articles of associa-

tion or a special resolution, with the previous sanction of the Board

of Trade (a), pay interest on the amount for the time being paid up

on any shares issued for the purpose of defraying the expenses of

the construction of any works or buildings or the provision of any

plant which cannot be made profitable for a lengthened period.

The rate of interest may in no case exceed 4 per cent, per annum
or such lower rate as may for the time being be prescribed by order

in council, and the payment may only be made for such period as

may be determined by the Board of Trade, and such period must

in no case extend beyond the close of the half-year next after the

half-year during which the works or buildings have actually been

completed or the plant provided.

(x) Wood V. Odessa Waterworks Interpretation Act, 1889.

(1889), 42 C. D. 636. (a) In the Indian Railways Act,

(y) Hoole v. Great Western Rail- 1894, the previous sanction of the

ivay (1867), 3 Ch. 262; Bouch v. Secretary of State in Coimcil of

Sproule (1887), 12 A. 0. 385. India is reqioired (s. 3 (3)), and the

(z) See also the Expiring Laws memorandum of association or a

Continuance Act, 1905, and the special resolution must authorize

Indian Railways Amendment Act, thepaynaent. The interest with the

1906. An Indian Railway Com- net earnings of the railway, in re-

pany is a company registered vmder lation to the construction of which

the Companies Acts, 1862 to 1890, interest is paid, is not to exceed

or any of them for the piu"pose of 4 per cent. (ihid. s. 3 (4)); no pay-

making and working a railway in ment may be made unless the

India, either alone or in conjunction Secretary of State is satisfied that

with other purposes (Indian Rail- two- thirds of the capital on which in

-

ways Act, 1894, s. 2). It applies terest is to be paid has been actually

of course to Companies registered issued and accepted, and is held by
under the Companies (Consolida- persons who, or whose executors

tion) Act, 1908 ; see s. 38 of the or administrators, are liable to the
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A company may charge interest so paid to capital as part of the

cost of construction of the work or building or the provision of the

plant, and the accounts of the company must show the capital on

which and the rate at which interest has been paid out of capital

during the period to which the accounts relate (?>).

The payment of such interest does not operate as a reduction of

the amount paid up on the shares in respect of which it is paid.

Before sanctioning any such payment the Board of Trade may
at the expense of the company appoint a person to inquire and
report to them as to the circumstances of the case, and may before

making the appointment require the company to give security for

payment of the costs of the inquiry (c). On an application to the

Board of Trade under these provisions the memorandum and articles

of association of the company, and every prospectus, balance-sheet,

contract, and other document bearing on the matter must be sent

to the Board of Trade. A statutory declaration will also usually

be required, but it is better not to proceed with this until the Board's

requirements in the matter have been ascertained. No advertise-

ment will be required.

These provisions do not affect any company to which the Indian

Railways Act, 1894, as amended by any subsequent enactment,

applies (c).

Directors who have been rendered liable for wrongfully paying

dividends may recover the amounts paid to any shareholders who
at the date of payment had full knowledge of all the facts {d) ; and

company {ibid. s. 3 (5)). Interest Act, 1894, the accounts must show
may only be paid for such period the amounts on which and the rate

as may be determined by the at which interest is paid (s. 6), and
Secretary of State : such period if the borrowing powers of the

may not extend beyond half a year company or its directors are hmited
after the completion and opening to an amount bearingany proportion
for traffic of the railway for the to the company's capital, then the

construction of which the capital amount of capital applied or to be
on which interest is paid was issued applied in payment of interest « ill

(ibid. s. 3 (I)), but interest may be for the purpose of any borrowing be
paid subject to like restrictions on deducted from capital (ibid. s. 7).

capitalissued for anyextension (t6id. The Act was originally to come to

s. 4). If a company has power to an end in 1905, but its operation

make such payments it must be was extended for a year by the

mentioned on every share certificate. Expiring Laws Continuance Act,
and on every prospectus, advertise- 1905, and now the limit has been
ment, or other document inviting altogether swept away by the

subscriptions for shares (ibid. s. 5). Indian Railways Amendment Act,
Interest will not accrue in favoiu- of 190G.

any shareholder while he is in (c) Companies (Consolidation)

arrear with calls on any of his Act, 1908, s. 91. For form of reso-

share.s (s. 3 (G)); tho payment of lution, sec m/ro, pp. 400 antl 401.

such interest is not a reduction of ((/) Moxham v. Grant, [lOOOJ 1

capital (ibid. s. 3 (7)). Q. B. 88.

(b) Under the Indian Railways

S.C.L. G
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no such shareholder can, at all events unless he has first repaid such

dividend, bring an action to recover the amounts so paid for the

company either in his own name or suing on behalf of himself and

all other shareholders of the company (e). But shareholders and

even directors (/) who have received such dividends without full

knowledge of the facts are not liable to repay the dividends they liave

received {g).

All directors of a company who knowingly take part in the pay-

ment of an improper dividend are jointly and severally liable to

make good the amounts paid away with interest at 5 per cent, (h),

and where such amounts have been recovered in misfeasance pro-

ceedings under section 215 of the Act, they may not set off any

amounts due to them from the company against such payments (i),

nor may they deduct income tax from the 5 per cent, so to be paid

,

as it is in the nature of damages {k). In the absence of fraud a

director can plead the StaUite of Limitations to such a claim {k).

With regard to interim dividends, the dii-ectors may declare these

without having as full a knowledge of the facts as would be required

in the case of a final dividend, for they are necessarily more dependent

on estimates (l). Even after an interim dividend has been

declared and the money to pay it set aside, the directors may decide

to make no payment (m).

Alterations of Capital.

With regard to the various alterations of capital sanctioned by

the Act, there is first of all a power to reduce capital which is dealt

with by sections 46 to 56, both inclusive of the Act, and a power to

reorganize capital dealt with by section 45 of the Act ; both of these

powers are discussed under the heading of Petitions.

A company limited by shares, if so authorized by its articles, may

alter its memorandunf as follows ; that is to say, it may

—

(e) Towers v. African Tug Co., (h) Flitcroffs Case (1882), 21

[1904] 1 Ch. 558, In this case C. D. 519 ; Oxford Benefit Building

the company was, before the writ and Investment Society (1886), 35

was issued, taking steps to put C. D. 502 ; Leeds Estate Building

matters right. Stirling, L.J. (and and Investment Co. v. Shepherd

to a certain extent Vatjghan (1887), 36 C. D. 787 (where a

Williams, L.J.), reHed on this. manager and an auditor were also

(/ ) Denham Co. (1883), 25 C. D. held to be hable).

752. (i) Flitcroft's Case (1882), 21 C. D.

(gr) National Funds Assurance Co. 51b.

(1878), 10 C. D. 118; Alexandra (k) National Bank of Wales,

Palace Co. (1882), 21 C. D. 149; [1899] 2 Ch. 629.

National Bank of Wales, [1899] 2 {I) Lucas v. Fitzgerald (1903), 20

Ch. 029, affirmed on other jjoiats, T. L. R. 17.

sub nomine Dovey v. Cory, [1901J {m) Lagunas v. Schroeder (1901),

A. C. 477. 85 L. T. 22.



Alterations of Capital 83

{a) increase its share capital by the issue of uew sliares of such

amount as it thinks expedient

;

(6) consoUdate and divide all or any of its share capital into

shares of larger amount than its existing shares {n) ;

(c) convert all or any of its paid-up shares into stock, and re-

convert that stock into paid-up shares of any denomination ;

{(l) subdivide its shares, or any of them, into shares of smaller

amount than is fixed by the memorandum, so, however,

that in the subdivision the proportion between the amount

paid and the amount, if any, unpaid on each reduced share

must be the same as it was in the case of the share from

which the reduced share is derived {nn)

;

(e) cancel shares which, at the date of the passing of the resolution

in that behalf, have not been taken or agreed to be taken

by any person, and diminish the amount of its share capital

by the amount of the shares so cancelled (nnn).

The powers conferred by this section with respect to subdivision

of shares must be exercised by special resolution (o), and every copy

of the memorandum issued after the date of any alteration under

the section must be in accordance with the alteration.

If a company makes default in complying with this provision it

will be liable to a fine not exceeding one pound for each copy in respect

of which default is made ; and every director and manager of the

company who knowingly and wilfully authorizes or permits the

default will be liable to the like penalty.

A cancellation of shares in pursuance of this section is not a

reduction of share capital within the meaning of the Act (p).

If a company which has a share capital has consolidated and

divided its share capital into shares of larger amount than its existing

shares or converted any of its shares into stock or reconverted stock

into shares, it must give notice to the Registrar of Joint Stock

(n) This provision disposes of the Act, 1908, s. 41. As the powers
doubt as to whether a company conferred by the section (other

could consolidate and subdivide than subdivision) are not neces-

part only of its share capital. Cp. sarily exercisable bj' special reso-

Wakefield Rolling Stock, [1892] 3 lution, two meetings will be enough
Ch. 165. to alter the articles so a-s to take

{nn) For forms of resolutions for any such power and to exorciso

the above purposes, see infra, pp. tho power so talcon ; see (JampbrlVs

399 c< sc^. Case (1873), 9 Ch. 1, nnd seo also

{nnn) For form of resolution for .SVwr/r.s 6'a.-'e(18(i8), 3 Ch. 1.". 1, where
this purpose, seo infra, p. 689. the company issued shares without

(o) There is no i-eason why the passing a special resolution for

articles should not entrast the increasing its capital, which was
other powers to the directors—they necessary in that case, and it was
would seem to be powers relating held that on a special resolution

to the management of the company. being subsequently passed tho issue

Moscly V. Kolfiffoniein Mincfi, [1910

1

was good ; and cp. Richmond's Case
2 Ch.'382 ; "and see S. C, [1911] 1 (1858), 4 K. & J. 305 ; and PlaU v.

Ch. 73 ; [1911] A. C. 409. Rowc (1909), 26 T. L. R 49.

(p) Companies (Consolidation)
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Companies of the consolidation, division, conversion or reconversion,

specifying the shares consolidated, divided or converted, or the stock

reconverted {q).

Where a company having a share capital, whether its shares have

or have not been converted into stock, has increased its share capital

beyond the registered capital, and where a company not having a

share capital has increased the number of its members beyond the

registered number, it must give to the Eegistrar of Joint Stock Com-

panies, in the case of an increase of share capital, within fifteen days

after the passing, or in the case of a special resolution the confirma-

tion of the resolution authorizing the increase, and in the case of an

increase of members within fifteen days after the increase was resolved

on or took place, notice of the increase of capital or members (r),

and the Registrar must record the increase.

If a company makes default in complying with the requirements

of this section, it will be liable to a fine not exceeding five pounds for

every day during which the default continues, and every director

and manager of the company who knowingly and wilfully authorizes

or permits the default will be liable to the like penalty (s). It has

been held that where the articles empowered the directors to increase

the capital with the sanction of a general meeting, and such a meeting

authorized the directors to increase the capital to a specified amount,

duty was forthwith payable on such amount (t)

.

Companies limited by guarantee and registered on or after the

1st of January, 1901, may, where they have a share capital if so

authorized by the articles, increase or reduce their share capital in

the same manner and subject to the same conditions in and subject

to which a company limited by shares may increase or reduce their

share capital under the provisions of the Act {u).

With regard to companies limited by guarantee or unlimited,

(q) Companies (Consolidation) section is for an increase of share

Act, 1908, s. 42. As subdivision capital. Form 10, and for an

must be effected by special resolu- increase of members, Foj-m 11 ;

tion, a copy of the resolution must supplied by Somerset House (cost

be forwarded to the Registrar under 2d. each). Form 10 must be signed

s. 70 of the Act, and see post, pp. by the secretary or manager. Form
313 and 314, as to the effect of con- 11 by the secretary,

verting stock into shares with regard (s) Companies (Consolidation)

to the register of the company, and Act, 1908, s. 44. See supra, p. 44,

the provisions of the Act relating note (gr), as to the fees payable on

to shares only. The form of notice an increase of capital, and the

under this section is Form 28 sup- statement to be filed,

plied at Somerset House (cost 2d.). (t) Attorney-General v. Anglo-

It must be signed by a director, Argentine Tramways, [[909] I K. B.

manager, secretary, or other autho- 676 : it is somewhat difficult to

rized officer of the company, and a understand this case.

OS. Companies Registration Stamp (u) Companies (Consolidation)

must be impressed. Act, 1908, s. 56.

(r) The form of notice under this
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these companies are, except on the points above nieutioned, governed

by very much the same rules as govern companies limited by shares,

if they have a share capital. But there are a certain number of such

companies which are formed without any share capital. These

companies are useful in cases where there is no intention of the

members getting any benefit, or at all events any pecuniary benefit,

out of the company in their character of members. They are there-

fore frequently found in the case of charities, mutual insurance

companies, and clubs, social and otherwise. As has already been

stated, the articles must provide, for stamp purposes, what the

number of members is to be.

They need usually not provide for the division of profits or the

assets on a winding-up—in the case of companies entitled to omit

the word " limited " under section 20 of the Act there can be no

distribution of profits—and the Board of Trade will usually not allow

a company which proposes to distribute its assets on a winding-up

among its members to dispense with the use of the word " limited " {x).

The liability in these cases of the members in respect of their

guarantee would appear only to arise on the company going into

winding-up (y), unless there is some special provision to tlie contrary.

It is therefore usual for the articles to contain provisions enabling

the company to receive or demand subscriptions from their members

or others so as to enable the objects of the company to be carried

out, while the company is a going concern (2).

An example of such provisions Avill be found in the case of a mutual

insurance company below, and these provisions may, without much
difficulty, be varied to meet the cases of other companies, wliich do

not have a share capital.

In mutual insurance cases the question frequently arises of how
far an undisclosed principal can sue or be sued when his agent has

joined the association and effected the insurance in his own name.

In some cases he can be sued and can sue (a), in others he can-

not (?<), and it would seem that where he can do so he may under the

articles find tliat for some purposes, at all events, he is a member (c).

The liability under provisions of this nature would seem, however,

{x) See form of Memorandum of United Kingdom Mutual Steamship,

Association, post, p. 114, and also [1891] 1 Q. B. 370.

ante, pp. 55 el seq. (b) Great Britain 100 ^1 Steam

-

(y) See Companies (Consolida- ship Insurance v. Wyllie (1889), 22

Hon) Act, 1908, s.l2:i (v.); Irish Club Q. B. D. 710; Ocean Iron Steam-

Co., [190G1 W. X. 127. ship Insurance (1887), 22 Q. B. D.

(2} Lion Mutual Marine Assur- 722 n. ; British Marine, etc. v.

ance v. Tvcker (1883), 12 Q. P.. D. Jenkins, [1900] 1 Q. B. 299.

17(5. (c) Great Britain lUO ^1 Steam-

(a) United Kimjdom Mutual ship Insurance v. Wyllie (1889), 22

Steamship v. Nevill (1887), 1 '• Q- B. D. 710.

Q. B. D. 11(1; Montgomerie v.
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usually not to be the liability of a contributory or member {d). It

would seem that the rights of members of this class of company to

transfer their interests is absolute unless there is something in the

articles enabling the directors to decline to register transfers or

accept members or otherwise restricting the power of transfer (e).

AETICLES OF ASSOCIATION.

There may, in the case of a company limited by shares, and there

must in the case of a company limited by guarantee or unlimited,

be registered with the memorandum, articles of association signed by
the subscribers to the memorandum (/) and prescribing regulations

for the company.

Articles of association may adopt all or any of the regulations

contained in Table A in the First Schedule to the Act.

In the case of an unlimited company or a company limited by

guarantee {g), the articles, if the company has a share capital, must

state the amount of capital with which the company is to be regis-

tered, and, if the company has not a share capital, must state the

number of members with which the company is to be registered,

for the purpose of enabling the Registrar to determine the fees

payable on registration {h).

In the case of a company limited by shares, if articles are not

registered, or in so far as the articles do not exclude or modify the

regulations in Table A in the First Schedule to the Act, those regula-

tions will, so far as applicable, be the regulations of the company in

the same manner and to the same extent as if they were contained in

duly registered articles {i).

Articles must

—

(a) be printed
;

(b) be divided into paragraphs numbered consecutively
;

(c) bear the same stamp as if they were contained in a deed ; and

(d) be signed by each subscriber of the memorandum of

association in the presence of at least one witness who
must attest the signature, and that attestation will be

sufficient in Scotland as well as in England and Ireland {I).

It will be borne in mind that there are now three different

(d) See Bamrs Case, [1899] 2 Ch. acted on. Ho Tung v. Man On
593, and the other cases cited pos^. Insurance Co., [1902] A. C. 232.

p. 1158. {</) The memorandum of a coni-

(e) See Companies (Cousohda- pany limited by guarantee and
tion) Act, 1908, s. 22, " shares or having a share capital must under

other interest," and (.'awley and Co. s. 4 of the Act state its share capital.

(1889), 42 C. D. 209. (/t) Companies (ConsoUdation)

(/) Articles have been held to Act, 1908, s. 10.

be bindlne on a company, though {i) Ibid. s. 11.

not so signed, after they have been ijc) Ibid. s. 12.

I
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Table A's (/), which apply to different classes : (1) Table A in the

First Schedule to the Act of 1862, which applies to all companies

registered under that Act without articles before the 1st of October,

1906
; (2) Table A revised 1906 in the London Gazette of 31st July,

1906, which applies to all other companies registered under that

Act without articles
; (3) Table A in the First Schedule to the exist-

ing Act, which applies to all companies registered under the existing

Act without articles.

There are certain powers which a company will not have unless

they are conferred by its articles.

These are : (1) The powers conferred on a company limited by

shares of altering its share capital, by section 41 of the Act ; (2) the

power to reduce capital conferred on companies limited by shares, by

sections 46 et seq. of the Act; (3) the powers of increasing and reducing

the share capital of companies limited by guarantee, and having a

share capital conferred by section 56 of the Act ; (4) the powers of

companies limited by shares of issuing share or stock warrants ni

respect of fully paid-up shares or stock, conferred by sections 37 et seq.

of the Act {m)
; (5) the power of having a foreign seal for use abroad

conferred on companies whose objects require or comprise the

transaction of business abroad, by section 79 of the Act ; (6) the

power of having a colonial register conferred on companies whose

objects comprise the transaction of business in a colony (including

British India and the Commonwealth of Australia), by sections 34

et seq. of the Act
; (7) underwriting powers conferred by section 89

of the Act; (8) power to close the register of debentures under

section 102 (1) of the Act
; (9) the powers conferred by section 39

of the Act, i.e. to make arrangements for different amounts being

paid on shares, to receive moneys in advance of calls, and to pay

dividends in proportion to the amounts paid on shares.

Again, the minimum subscription must be contained in the

memorandum or the articles («), and a company may take power to

pay interest on its capital under section 91,though this is more usually

done by special resolution, without any power in the articles {nn).

Again, unless the articles otherwise provide, the assets of the company

must, under section 186 of the Act, be distributed among the members

according to their rights and interests in the company, and a company

(I) There is also Table B in the warrants—presumably on the

Schedule to the Joint Stock Com- ground that once share warrants
panics Act, 185('), which applies to are issued it will bo impossible to

companies fonueil undtM" that Act. restrict the riglit to transfer the

S. 280 (1) (6) and (f), of the Com- shares comprised therein.

panies (Consolidation) Act, 1908, {n) Companies (Consolidation)

expressly keeps the tables under Act, 1908, s. 85.

the repealed Acts on foot. (nn) Where the Indian Railways
(m) The Registrar of Joint Stock Act, 1894, applies (see ante, p. 80),

Companies declines to register pri- the power must be conferred by
vato companies with articles con- the memorandum or b\- special

tauiing provisions a-s to share- resolution; see s. 3 (2) of that Act.
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may, under section 182, provide for winding up on the happening of a

given event, or on the expiration of a particular p6riod, in which case

an ordinary resolution of the company will sufhce for the winding-up.

The articles of a private company must

—

(a) Restrict the right to transfer shares.

(6) Limit the number of its members (exclusive of persons

who are in the employment of the company) to fifty,

(c) Prohibit any invitation to the public to subscribe for any

shares or debentures of the company (o).

With regard to the other matters in the articles, they usually

contain a reminder to the company of the date when it can commence
business. They deal with the issue of shares, with certificates, with

the lien of the company on its shares and the enforcement of such

lien, with calls on shares, and the transfer and transmission of such

shares ; with the forfeiture of shares ; they usually contain a power

to modify the rights of different classes of shareholders ; they always

deal with meetings of the company ; with the votes of members
;

with directors, their powers, qualification, tenure of office, remunera-

tion, appointment and proceedings, with the use of the seal ; usually

with borrowing ; with dividends, accounts audit, though the Act

would be sufficient on this ; and with notices.

All these matters are dealt with under their different headings, and
so need not be more fully referred to here.

Where an official quotation on the Stock Exchange is required,

the articles of association must contain the following provisions :

(1) That none of the funds of the company shall be employed in the

purchase of or in loans upon the security of its own shares (p) ; (2) that

directors must hold a share qualification
; (3) that the borrowing

powers of the board are limited
; (4) that the non-forfeiture of divi-

dends is secured {q) ; (.5) that the common form of transfer shall be

used
; (6) that all share and stock certificates shall be issued under

the common seal of the company, and shall bear the signatures of

one or more directors and the secretary (r)
; (7) that fully paid-up

shares shall be free from all lien
; (8) that the interest of a director

in any contract shall be disclosed before execution, and that such

director shall not vote in respect thereof {s)
; (9) that the directors

(o) Companies (Consolidation) complied with, if the articles are

Act, 1908, s. 121. Where two or silent on the question of forfeiting

more persons hold one or more clividenns.

, . • • ii a^i (r) The usual article requir^na;
shares m a company jomtly they

^j^^ ^^j ^^ ^^^ ^^^^^ -^^ ^j^^ prese.ice
W2ll for the purposes of this section ^f one or more directors, and the
be treated as a single member ; and secretary or some other person

see ante, p. 9, as to private com- appointed by the Board will be

panies. sufficient.

, , m • 1 • • i 1 i is) The article may, in practice,
(») ihis clause is inserted to ,. ' ^ j- ^ /^ allow ot directors voting on guar-

prevent corners by contangos or antees or seciu-ity for guarantees
otherwise. given by themselves, and also

{q) This rule will be sufficiently where there are subsidiary com-
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shall have power at any time and from time to time to appoint any

other qualified person as a director either to fill a casual vacancy or

as an addition to the Board, but so that the total number of directors

shall not at any time exceed the maximum number fixed ; but that

any director so appointed shall hold office only until the next following

ordinary general meeting of the company, and shall then be eligible

for re-election
; (10) that a printed copy of the report accompanied

by the balance-sheet and statement of accounts shall at least seven

days previous to the general meeting be delivered or sent by post to

the registered address of every member, and that two copies of each

of these documents shall at the same time be forwarded to the

Secretary of the Share and Loan Department, The Stock Exchange,

London
; (11) that the charge for a new share certificate issued to

replace one that has been worn out, lost, or destroyed, shall not

exceed one shilling {ss).

In addition, the Stock Exchange authorities usually require

(«) that a power to increase the capital of the company given by

the articles shall be given to and exercisable by the company in

general meeting
;

(h) that all directors, Avhether appointed for life

or otherwise, shall be removable by an extraordinary or other

resolution of the company in general meeting
;

(c) that there shall

be an absolute right to have transfers of fully paid shares registered ;

{d) that there shall be no provision giving a resolution signed by all

the shareholders the effect of a resolution of the company in general

meeting ; and (e) that there shall be no provision giving a resolution

signed by the majority of the directors the efi'ect of a resolution

passed at a Board meeting.

The Stock Exchange authorities do not like a provision that a

director who does not acquire his qualification shares within a cer-

tain period shall be deemed to have agreed to take them from tlie

company—as, if the shares have gone to a premium, this may confer

an advantage on such a director. Such a clause if it exists will, how-

ever, not usually be a fatal objection to a quotation being obtained.

Altered articles should, in the case of a company having an

official quotation, be sent to the Secretary of the Share and Loan

Department of the Stock Exchange. It is always advisable to let

the Stock Exchange authorities have an opportunity of looking at

the memorandum and articles before they are registered. Where

an official quotation for a loan is sought it is important that a power

to borrow should be inserted in the memorandum.

Subject to the provisions of the Act and to the conditions con-

tained in its memorandum of association, a company may by special

resolution alter or add to its articles, and anj' alteration so made will

panies may allow thorn to voto on such companies.
contracts, etc., with such sub- {ss) Stock Exchange Rules, Ap-
sidiary companies, although they pendix 36b, set out in the Appendix
may be members or directors of to this book. See pp. 1509 et seq.
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be as valid as if originally contained in the articles, and be subject

in like manner to alteration by special resolution {t).

Where there is a slip in articles of association, the Court will not

rectify them, and they will have to be altered by special resolution

in the ordinary way (u).

A company cannot contract itself out of this power of altering

its articles—that is clearly established {x) ; but it is not quite so easy

to say how far the power goes.

First of all with regard to the contract of membership. There the

contract (y), being dependent on an alterable document, can be

altered
; and it \vill not matter that the alteration retrospectively

affects existing rights, if there has been no sinister intention in the

background, and the power has been exercised bond fide with the

view of furthering the interests of the company as a whole, and not

of benefiting one class of its members at the expense of its other

members, and it would seem that the power of making retrospective

alterations can in a proper case be so used as to relieve the company
from duties which at the time of the alteration it is immediately

liable to perform ; but it can probably not be so exercised as to

affect the validity or invalidity of what has been done in the past

by the company (z). Thus a company can give itself a lien over

fully paid shares for debts due to it, even though this will primarily

affect one member who is indebted to it («). If the articles only gave

a company power to refuse transfers of shares over which it had a

lien, it could probably refuse to register a transfer presented before

the alteration (b). Again, if shareholders have the right to take a

projjortion of any increased capital, it would seem probable that this

right could be taken away after the capital has actually been

increased (c). Similarly, a right conferred by the articles only, for

the holder of certain shares to nominate a director can be taken away,

by an alteration of the articles (d).

(t) Companies (Consolidation) 656 ; Moir v. Thomas Duff and Co.

Act, lOOS, s. 13 (1). (1900), 2 Era. 1265.

{a) Evans v. Chapman (1902), 86 («) Allen v. Gold Reefs of West

L. T. 381.
^

Africa, [1900] 1 Ch. 656.

(.r) Walker v. London Tramways (b) See the opinion of the nia-

(1879), 12 C. D. 705; Malleson v. jority of the Court in Moir v.

National Insurance and Guarantee Thomas Duff dh (!o. (1900), 2 Frasev,

Corporation, [1894] 1 Ch. 200 ; Punt 1265.

V. Sytnons, [1903] 2 Ch. 506. (c) See James v. Buena Ventura

(;/) As to this contract, see s. 14 Syndicate, [1896] 1 Ch. 456, and
of the Act, which is discussed the remarks thereon in Allen v.

post, p. 92. Gold Reefs of West Africa, [1900]

(z) See Pepc v. City and Suburban 1 Ch. 656 ; it miglit be otherwise

Permanent Building Society, [1893] where the new shares had actually

2 Ch. 311 ; Botten v. City and Sub- been offered to members.
urban Permanent Biiildiny Society, (d) Punt v. Symons, [1903] 2 Ch.

[1895] 2 Ch. 441 ; Allen v. Gold 506.

Reefs of West Africa, [1900] 1 Ch.
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Where tlie articles confer certain rights on persons answering a

particular description, a special resolution purporting to deprive one

of those persons of such rights, but not purporting to alter the

articles, will be snnply invalid {e).

With regard to persons who depend on some contract made with

reference to the existing articles, it may be doubted whether the

company can be prevented by such persons from altering its articles,

but it can be prevented from acting on the altered articles in such a

manner as to deprive such persons of their contractual rights (/).

Thus, where a person has a contract, outside the articles, that the

profits of the company shall be distributed in a manner provided by

the articles, he could probably get an injunction to restrain the

company from distributing the profits in another way, but not an

injunction to prevent the alteration of the articles (g).

The power of altering articles under the section extends in the

case of an uplimited company formed and registered under the

Joint Stock Companies Acts to altering any regulations relating to

the amount of capital or its distribution in shares, even if such

regulations are contained in the memorandum of association {h).

The memorandum and articles, when registered, bind the com-

pany and the members thereof to the same extent as if they respect-

ively had been signed and sealed by each member, and contained

covenants on the part of each member, his heirs, executors, and

administrators, to observe all the provisions of the memorandum
and of the articles, subject to the provisions of the Act.

All money payable by any member of the company under the

memorandum or articles is a debt due from him to the company, and

in England and Ireland is of the nature of a specialty debt {i).

(e) Imperial Hydropathic Co. v. (li) Companies (Consolidation)

Hampson (1882), 23 C. D. 1. Act, 1908, s. 13 (2). The expres-

( / ) This view depends on the sion Joint Stock Companies Acts

view that the articles must be means the Joint Stock Companies

considered as giving powers to the Act, 1856, tlie Joint Stock Com-
company, see Pn7c-/iard's Case (1873), panics Acts, 185G, 1857, the Joint

8 Ch. 956, and that the company can- Stock Banking Companies Act,

not so alter such powers as to affect 1857, and the Act to enable Joint

any exercise of such powers already Stock Banking Companies to be

made. See too Fimt v. Symons, fonned on the principle of limited

[1903] 2 Ch. 506 ; Baily v. British liability or any ono or more of

Equitable Assurance, [1904] 1 Ch. those Acts as the case may require ;

374 ; [1906] A. C. 35. See also but does not include the Act passed

Swabey v. Port Darwin (1889), 1 in the eighth year of the reign i>f

Meg. 385, where it was hold directors Her Majesty Queen Victoria, c. 110,

could not bo deprived of fees earned inlitiiled, An Act for the Registra-

before the alteration. tion. Incorporation, and Regulation

(g) Baily v. British EquitahU of Joint Stock Companies, ibid., s.

Assurance, [1904J 1 Ch. 374, re- 285.

versedonanotherpoint, [1905] A. C. (v) Ibid., fi. 14.

35.
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The exact meaning of the first part of this section is even now
perhaps not very easy to say. It would seem quite clear that

neither the memorandum nor the articles, whatever their contents,

constitute a contract in writing between the company and any person,

even though that person be a signatory {k) ; nor, indeed, would they

seem to constitute a contract of any sort between the company and

any person, other than a member in his character of member. At
the same time they would appear to create some sort of a contract

between the company and its members and between the members
inter se, though as between the members inter se, such contract is

not always an enforceable one {I).

The real nature of such a contract would seem to be that it is a

contract between the company and its members, and between its

members, that the company shall have certain powers, and shall

conduct its business in certain ways, and usually at all events

persons dealing with the company, in relation to matters dealt with

in the memorandum or articles will be taken to have dealt with the

company on the footing of the provisions of the memorandum and

articles (m).

Thus these documents will contain provisions as to shares and the

rights conferred by them, and such provisions will define the nature of

the shares in the company, and as the company will not have power

to issue any other kinds of shares, a person taking shares will have

with them the rights mentioned in the memorandum and articles (n)

,

which will usually be mentioned in the certificate, which would

appear to be his true contract of membership (o).

Again, directors will if they have acted be deemed to have done

so on the terms of the articles, and on no other terms, and so their

contract will be ascertained from the articles {])). Some difiiculty

on this point is caused by Eleij v. Positive Government Assurance

Co. (q). Why should not the solicitor in that case have said, as I

(/;;) PritcharcTs Case (1873), 8 Ch. {m) Mclhado v. Port Alegre Rail.

956 ; Dale and Plant, Ltd. (1889), Co. (1874), 9 C. P. 503 ; Pritchard's

1 Meg. 338, 61 L. T. 206; Eley Case (1873), 8 Ch, 956.

V. Positive Government Assurance {n) Borland's Trustee v. Steel

(1876), 1 Ex. Div. 20, 88 ; Melhado v. Bros., [1901] 1 Ch. 279 ; New Lon-

Port Alegre Rail. Co. (1874), 9 C. P. don and Brazilian Bank v. Brockle-

503 ; Browne v. La Trinidad (1887), bank (1882), 2 C. D. 302.

37 CD. 1. (o) Artizan's Land Corporation,

(1) See per Farwell, L.J., in [1904] 1 Ch. 796.

Salmon v. Quin, [1909] 1 Ch. 311 (p) Swabey v. Port Darwin (18S9),

at p. 338, referruig to the judgment 1 Meg. 385. Isaac's Case, [1892] 2

of Stirling, J., in Wood v. Odessa Ch. 158.

Waterworks (1889), 42 C. D. 636, (q) (1876), 1 Ex. Div. 20, 88. See

and see also the judgment of also Rhodesian Properties, [1901~\W.

Cozens-Hardy, L.J., in Automatic N. 130, as to the duty of a solicitor

Self-Cleansing Co. v. Cuninghame, inserting such a clause in the

[1906] 2 Ch. 34, at p. 44, and Browne articles.

v. La Trinidad (1887), 37 C. D. 1.
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am a member, I insist that the legal business of the company shall

be conducted in manner provided by the articles, until they are

altered the company has no power to have it conducted otherwise,

and I am entitled to stand on the contract between myself in my
character of member, and the other members. If he had taken this

line his position would surely have differed little from that of the

director in Imperial Hydropathic Hotel Co. v. Hampson (r). If this

line had been taken it would have been very difficult for the Court

to have decided the case, as it did, on the ground that any contract

there was, was res inter alios acta. The answer to this question

would seem to be that a solicitor, unlike a director, is a mere agent of

the company, and that the company can consequently dispense

with his services, when it pleases ; but it cannot be said that this

answer seems logically very sufficient.

Questions as to the construction of the memorandum and articles

can be decided on originating summons under 0. 54 A. R. 1 R. S. C.

;

but in one case (s) Buckley, J., declined to appoint a person to repre-

sent a class of shareholders under rule 2 of that order or under 0. 16,

R. 32 (b) R. S. C, unless a meeting of the class were first held to

appoint a person to represent them.

MEMORANDUM AND ARTICLES OF ASSOCIATION OF A COM-
PANY LIMITED BY SHARES (ss).

The Companies (Consolidation) Act, 1908.

Company Limited by Shares.

Memokandtjm of Association of Limited,

1.—The name of the Company is

2.—The registered office of the Company will be situate in England.

li.—The objects lor which the Company is established are

—

(a) [Here insert main object.]

(b) To purchase take in exchange partition build lease hire construct or

otherwise acquire work maintain drain farm plant pave build or improve
develop or use any lands easements or other rights in land plantations

buildings wharves railways tramways mines minerals ships boats machinery
plant and stock-in-trade or other real or personal property and to enter

into any arrangements with any sliipowners wharfingers or other persons

or with any railway shipping or other company which may be necessary

or convenient.

(c) To purchase or otherwise acquire any concession patent licence or

other authority conferring any exclusive or limited right to use any in-

vention and to develop or grant licences in respect of or otherwise to turn

to account the same.
(d) Topurchaseor otherwise acquire all or any part of or any interest in

the business goodwill assets and liahiiilies of or to amalgamate with take

shares or securities of or enter into partnership or any arrangement for

()) (1882), 23 C. D. 1. and ml ieh^s of association issuitablo
(s) Morijan-it Brctvcry v. Cross- wliero an oflicial quotation on the

kill, [1902] 1 Ch. 898. Stock Exchange is desired.

(ss) This form of memorandum
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sliaring of profits or union of interests witii any company body or person

having objects or engaged in any business or transactions wholly or in

part similar to the objects of the Company or any business capable of

being conducted so as directly or indirectly to benefit the Company.

(e) To lend money to or give or undertake to give any guarantee in respect

of the obligations of or otherwise assist any company body or person and

to finance or promote any company or undertaking.

(/) To procure the Company to be registered or recognized in any country

state or place abroad and to comply with any conditions necessary or

expedient in order to enable the Company to carry on business in any

country state or place abroad and to estabUsh local agencies for the purpose

of carrpng on any business which the Company is authorized to carry on.

(g) To borrow or raise money and to issue bonds debentures debenture

stock mortgages or other instruments either to bearer or otherwise and

either conferring no charge or conferring a fixed charge or a floating charge

or both upon all or any part of the assets and undertaking of the Company

including its uncalled capital and so that any such debentures or debenture

stock or any deed securing the same may contain a condition making

the debentures or debenture stock irredeemable or redeemable only on

the happening of any contingency however remote or on the expiration

of a period however long-

(h) To draw accept indorse discount issue and execute bills of exchange

promissory notes bills of lading and other negotiable or transferable

instruments or securities.

(i) To invest any moneys of the Company in any form of investment

which may be considered desirable and from time to time to vary any

such investment.

(j) To sell or otherwise dispose of or let for any term of years or for a life

or lives the whole or any part of the property business or undertaking of

the Company as a going concern or otherwise and either for cash or for

shares debentures or securities of any other company or for any other

consideration.

{k) To pay pensions and give gratuities to employees and ex-employees

and others connected with the Company and to subscribe to any trade

association charitable or other public or private institution in cases where

it is for the benefit of the Company to subscribe.

(Z) To obtain or to make support or oppose any application for any Act

of Parliament or any law of any foreign or colonial legislature or any law

bye-law or regulation of any local municipal or other public or private

authority.

(m) To accept any composition or any security for any debt or any pro-

perty claimed and to allow any time for pajanent of any debt and to

compromise abandon compound submit to arbitration or otherwise settle

any debt account claim or thing.

(n) To do all or any of the above tilings in any part of the world and either

as principal agent contractor or otherwise and either by agents contractors

or otherwise and either alone or in conjunction with others.

(o) To do all such other things as may be considered to be conducive

to the attainment of the above objects or any of them.

4. The liability of the luepibers is limited.
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5. The capital of the Company is £ divided into shares

of £ each.

We, the several persons whose names and addresses are subscribed,

are desirous of being formed into a Company, in pursuance of this Memor-

andum of Association, and we respectively agree to take the number of

Shares in the capital of the Company set opposite our respective names.

Names, addresses, and descriptions of Subscribers
Number of Shares
taken by each
Subscriber.

1.

2.

.3.

4.

5.

6.

Dated 19

Witness to the above Signatures

—

The Companies (Consolidation) Act, 1908.

Company Limited by Shares.

Articles of Association of Limited.

1. Table A in the First Schedule to the Companies (Consolidation)

Act, 1908, shall not apply to this Company.

2. In the construction of these Articles of Association the following

expressions shall where the context admits have the following meanings :

—

Words importing the singular number only shall include the plural

number ; and words importing the plural number only shall include

the singular number ; words importing the masculine gender only

shall include females ; and words importing persons shall include

corporations.

The word " month " shall mean calendar month.

The expression " the Company " shall mean the above-mentioned

Company.

The expressions " the directors " " the board " shall mean respectively

the directors and the board of directors of the Company.
The expression "these presents " shall mean these articles of associa-

tion.

The expression " colony " shall have the same meaning as in section

34 of the Companies (Consolidation) Act, 1908.

The expression " member " shall mean a member of the Company.
The expression " debentures " or " debenture " shall include debenture

stock.
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Business.

3. The Company shall not commence any business or exercise any

borrowing powers unless it has obtained a certificate that it is entitled

to commence business, but nothing herein contained shall prevent the

simultaneous ofEer for subscription or allotment of any shares and deben-

tures or the receipt of any money payable on application for debentures.

Shakes.

4. For the purposes of section 85 of the Companies (Consolidation) Act,

1908, the minimum subscription upon which the directors may proceed to

allotment is fixed at shares.

5. The amount payable on application on each share (a) offered to the

public for subscription shall not be less than five per cent, of the nominal

amount of the share.

6. Subject to the provisions of these presents the shares shall be under

the control of the directors who may allot the same to such persons and on

such terms and conditions as they in their a bsolute discretion shall tliink fit.

7. The Company may pay to any person a cornmission at a rate not

exceeding per cent, or of an amount not exceeding such rate in con-

sideration of his subscribing or agreeing to subscribe whether absolutely or

conditionally for any shares ' in the Company, or procuring or agreeing

to procure subscriptions whether absolute or conditional for any shares

in the Company.

8. The Company may pay a reasonable sum for brokerage and may
make any allotment on the terms that the person to whom such allotment

is made shall have the right to call for further shares at such time or times

and at such price or prices (not being less than par) as maybe thought fit.

9. The funds of the Company shall not be applied in the purchase ot

or in loans upon the security of the Company's own shares,

Cektificates.

10. Each member shall be entitled to a certificate under the common

seal of the Company specifying the shares held by him and the amount

paid up thereon. Provided that in the case of shares held jointly by

several persons the Company shall not be bound to issue more than one

certificate, and delivery of a certificate for shares to one of several joint

holders shall be suflficient delivery to all.

11. Every certificate shall be complete and ready for delivery within

two months after the allotment or the registration of a transfer of the

shares therein referred to unless the conditions of issue of such shares

otherwise provide.

12. If any certificate be worn out or damaged then the directors shall

issue a fresh certificate on the certificate so worn out or damaged being

delivered up to be cancelled, and if any such certificate be lost or destroyed

then the directors shall issue a fresh certificate on such loss or destruction

being proved to their satisfaction and upon a sufficient indemnity being

given against any loss or damage which the Company may suffer by reason

of the issue of such fresh certificate.

13. On the issue of any certificate the directors may demand a fee not

exceeding one shilling.

(a) Where no immediate offer to the first allotment of share capital

the public is contemplated insert payable in cash acd on each share."

here the words " forming part of
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Calls.

14. The directors may from time to time make such calls upon the

members in respect of all moneys unpaid on their shares as they think

fit provided that fourteen days' notice at least shall be given of each call

and that no call on any share shall be for a greater amount than a quarter

of the nominal value of such share and that no call shall be made witliin

one month after the last preceding call was made. This article shall be

without prejudice to the rights of any member in respect of any share

which has been issued to liim on special conditions as to payment by in-

stalments or otherwise.

15. Subject to any special conditions on which any shares have been

issued each member shall be liable to pay any call made on him and any

instalment presently payable by him at the time and place appointed

by the directors.

16. The joint holders of a share shall be jointly and severally liable

to pay all calls or instalments in respect thereof.

17. A call shall be deemed to have been made at the time when the

resolution of the directors authorising such call was passed.

18. If before or on the day a])pointed for payment of any call or instal-

ment any member does not make such payment then he shall be liable

to pay such call or instalment together with interest on the same at the

rate of five pounds per cent, per annum from the day appointed for pay-

ment thereof to the time of actual payment, but the directors shall be at

liberty to waive payment of such interest wholly or in part.

19. The directors may accept from any member who assents thereto

the whole or a part of the amount remaining unpaid on any share held

by him although no call has been made.

20. Upon any moneys paid in advance under the last preceding article

and until the same would but for such advance become presently payable

the directors may pay interest at such rate as the member paying such

sum in advance and the directors may agree upon.

21. The directors may make arrangements on the issue of shares for a

difference between the holders of such shares in the amount of calls or

instalments to be paid and in the time of payment of such calls or in-

stalments

.

Lien.

22. The Company shall have a first and paramount lien on every share

not being a fully paid share for all moneys whether presently payable

or not called or liable to be called or payable at a fixed time in respect of

such share and when a share not being a fully paid sliare is registered in

the name of a single person the Company shall also have^a first and para-

mount lien on such share for all moneys presently payable by such person

or his estate either alone or jointly with any other person to the Company
and when a share not being a fully paid share is registered in the name of

more persons than one the Company sliali have a like lien tliereon in respect

of moneys so payable to the Company by all or any of the holders tliercof

or the estates of all or any of them either alone or jointly with any other

person but the directors may at any time declare any share to be wholly

S.C.L. H
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or in part exempt from the provisions of this clause. The Company's

lien if any on a share shall extend to all dividends payable thereon.

23. For the purpose of enforcing any such lien the Company shall at

any time when any such debt or liability or any part thereof has become

presently payable be entitled to sell any share subject to such lien but

before any such sale the Company shall give the registered liokler for the

time being of such share or the person entitled by reason of his death or

bankruptcy to the same notice in writing reqmring him to pay all moneys

which are presently payable and are so charged on such share such notice

shall specify the amount of such moneys and shall state that the Company
intends to exercise its power of sale in the event of such amount not being

paid by a specified day (not earlier than the expiration of fourteen days

from the day of such notice).

24. The purchaser of any share so sold shall be registered as the holder

of such share and he shall hold the same subject to any charge in favour

of the Company for moneys not presently payable at the date of sale but

in the absence of any arrangement to the contrary free from all other

charges.

25. No purchaser shall be bound or concerned to inquire into the

application of the purchase money or the regularity of the sale but the

remedy of any one injured by a sale wrongfully made in purported

exercise of such power of sale shall be in damages against the Company

only.

26. All moneys received on any such sale shall after payment of any

prior incumbrance be applied firstly in payment of all costs of such sale

and of any attempted sale and secondly in payment of all moneys charged

on the shares by virtue of such lien and presently payable and subject to

such payments the balance shall be paid to the person who was entitled

to such shares at the date of such sale.

Forfeiture of Shares.

27. If any member fails to pay any call or any instalment on the day

appointed for payment thereof the directors may at any time thereafter

during such time as the call or instalment remains unpaid serve a notice

on him or on the person entitled by reason of his death or bankruptcy

to his shares requiring payment of such call or instalment together with

interest and any expenses that may have accrued by reason of such non-

payment.

28. The notice shall name a further day not earlier than the expiration

of fourteen days from the day of such notice on or before which such call

or instalment and all interest and expenses that may have accrued by

reason of such non-payment are to be paid.

29. The notice shall also state that in the event of non-payment at or

before the time appointed the shares in respect of which such call was

made or such instalment was payable will be liable to be forfeited.

30. If the requisitions of any sucli notice as aforesaid are not complied

with any share in respect of which such notice has been given may at any

time thereafter before the payment required by the notice has been made

be forfeited by a resolution of the directors to that effect.

31. Any share so forfeited shall be deemed to be the property of the
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Company and may be sold or otherwise disposed of in such manner as the

directors think fit but at any time before a sale or disposition the forfeiture

may be cancelled on such terms and conditions as the directors think fit.

32. Notwithstanding any forfeiture any member whose shares have

been forfeited shall be liable to pay to the Company all calls instalments

interest and expenses presently payable in respect of the shares forfeited

at the time of forfeiture.

33. A statutory declaration in writing that the declarant is a director

of the Company and that a share in the Company has been duly forfeited

on a date stated in the declaration shall be conclusive evidence of the

facts therein stated as against all persons claiming to be entitled to the

share and such declaration and the receipt of the Company for the price

if any given for the share on the sale or disposition thereof shall constitute

a good title to such share ; and a certificate of proprietorship shall be

delivered to a purchaser and his name shall be entered on the register of

members and thereupon he shall be deemed the holder of such share

discharged from all calls or instalments or other sums due prior to such

purchase, and he shall not be bound to see to the application of the pur-

chase money nor shall his title to such share be affected by any irregularity

in the proceedings in reference to such forfeiture sale or disposition.

Surrender of Shares.

34. The directors may accept a surrender of shares where they are

in a position to forfeit such shares and in any other case where a surrender

of shares is allowed by law.

Transfers and Transmission.

35. The instrument of transfer of any share in the Company shall be

executed by the transferor and the transferee ; and the transferor shall

be deemed to remain a holder of such share until the name of the transferee

is entered in the register in respect thereof. On every transfer the directors

may demand a fee not exceeding two sliillings and sixpence.

36. Shares in the Company shall be transferred by transfers in the

usual common form or in the following form :

—

I, A. B. of in consideration of the sum of

pounds paid to me by C. D. of do hereb}- transfer to the

said C. D. the share [or shares] numbered standing in

my name in the books of the Company- Limited to hold

unto the said C. J), his executors administrators and assigns subject

, to the several conditions on which I held the same at the time of

the execution hereof ; and I the said C. D. do hereby agree to take

the said share [or shares] subject to the same conditions, As witness

our hands the day of 19 .

37. The directors may decline to register any transfer of any shares

which are not fully paid up to any person of whom they do not approve
and any transfer of any shares in respect of which the Company has a lien.

38. The transfer books shall be closed during the fourteen days imme-
diately preceding the ordinary meeting in each year.
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39. The executors or administrators of a deceased sole holder shall be

the only persons recognised by the Company as having any title to his

shares and in the case of shares registered in the names of two or more

holders the survivors or survivor shall be the only persons recognised by

the Company as having any title to the shares,

40. The executor or administrator of a deceased member and any

person who has become entitled to any shares in consequence of the bank-

ruptcy of any member may either transfer the shares of such deceased

or bankrupt member or may be registered as a member in respect of such

shares upon such evidence being produced as may from time to time be

required by the directors but the directors shall in either case have the

same right to refuse registration as they would have had in the case of a

transfer of such shares by the deceased or bankrupt person before his

death or bankruptcy.

41. A person becoming entitled to shares by reason of the death or

bankruptcy of the holder shall until he transfers or is registered as a

member in respect of such shares be entitled to the same right to participate

in the dividends and profits of the Company and in the assets on a winding-

up or reduction of capital to which he would be entitled if he were the

registered holder of such shares but except where otherwise herein pro-

vided he shall not without being registered as a member in respect of such

shares be entitled in respect of them to receive any notice or to exercise

or enjoy any right or privilege conferred by membership.

Modification of Class Rights.

42. Wliere the capital of the Company is divided into more than one

class of shares the rights of the holders of any class of shares may be

modified with the consent in writing of the holders of three-fourths of

the issued shares of that class and every modification so sanctioned shall

bind all the shareholders of that class.

Subdivision and Consolidation of Shares.

43. The Company may by special resolution subdivide its shares

or any of them into shares of smaller amount than is fixed by its

memorandum of association, provided that in the subdivision the

proportion between the amount which is paid and the amount (if any)

which is unpaid on each reduced share shall be the same as it Avas in

the ease of the share from wliich the reduced share is derived.

44. The directors may with the sanction of the Company previously

given in general meeting consolidate and divide all or any of its

share capital into shares of a larger amount than its existing

shares.

45. In the event of part only of tlie capital of the Company being con-

solidated or subdivided a holder of consolidated or subdivided shares

shall at every meeting of the Company have one vote for every entire

share in the original capital of the Company which the nominal value

of his holding represents.
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Conversion of Shares into Stocks and Reconversion.

46. The directors may with the sanction of the Company previously

given in general meeting convert any paid up shares into stock.

47. When any shares have been converted into stock the several

holders of such stock may thenceforth transfer their resj)ective interests

or any part of such interests in the same manner and subject to the same

regulations as and subject to which the shares from which the stock arose

miglit previously to conversion have been transferred or as near thereto

as circumstances admit provided always that the directors may from time

to time provide that no transfer of stock below a minimum to be fixed

by them from time to time shall be made and restrict or forbid transfers

of fractions of that minimum but so that such minimum amount shall

not be greater than the nominal amount of the shares from which such

stock arose.

48. The holders of stock shall according to the amount of stock held

by them have the same rights privileges and advantages as regards divi-

dends voting at meetings and other matters as if tliey held the shares

from wliich the stock arose but so that no right of membership in relation

to meetings of the Company shall be conferred by any such aliquot part

of stock as would not if existing in the shares from which the stock arose

have conferred such rights.

49. Where the Company has converted any of its shares into stock

then the directors may with the sanction of the Company previously

given in general meeting reconvert such stock into paid up shares of any
denomination. Such reconverted shares shall confer the same rights

privileges and advantages as the stock from which they were reconverted.

Increase of Capital.

50. The directors may with the sanction of the Compan}^ previously

given in general meeting increase its capital by the issue of new shares,

such aggregate increase to be of such amount and to be divided into shares

of such respective amounts as the Company in such general meeting

directs or if no direction is given as the directors think expedient and tlie

Company may in such general meeting direct that such new shares or any
of them may have such preference or priority over the then existing shares

of the Company and such rights and privileges different to those of such

existing shares as they may tliink expedient,

51. Subject to any direction to the contrary that may be given by the

meeting that sanctions the increase of capital all new shares shall be offered

to the members in proportion as nearly as may be to the existing shares

held by them ; and such offer shall be made by notice specifying the

number of shares to which the member is entitled and limiting a time

within which the offer if not accepted will be deemed to be declined, and

after the expiration of such time or on thercceipt of an intimation from the

member to whom such notice is given that he declines to accept the shares

offered the directors may dispose of the same in such manner as they think

most beneficial to tlie Company. The directors may likewise so dispose

of any new shares which by reason of the ratio which the new shares bear

to shares held by persons entitled to an offer of new shares cannot in the
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opinion of the directors be conveniently offered under this article. For

the purposes of this article a person entitled to shares by reason of the

death or bankruptcy of any member sliall be considered a member.
52. Subject to any direction to the contrary that may be given by the

general meeting that sanctions the increase of capital any capital raised

by the creation of new shares shall be considered as part of the original

capital of the Company and shall be subject to the same provisions with

reference to the payment of calls and the forfeiture of shares and otherwise

as if it had been part of such capital.

Reduction of Capital.

53. The Company may by special resolution reduce its capital in any
manner and with and subject to any incident and consent required bylaw.

54. The directors may with the sanction of the Company previously

given in general meeting cancel any shares which at the date of such reso-

lution have not been taken or agreed to be taken by any person and diminish

the amount of the share capital of the Company by the amount of the

shares so cancelled.

Share and Stock Warrants.

55. The directors may with the sanction of the Company previously

given in general meetings with respect to any share which is fully paid up

or with respect to stock issue under their common seal a warrant stating

that the bearer of the warrant is entitled to the shares or stock therein

specified and may provide by coupons or otherwise for the payment of

the future dividends on the shares or stock included in such warrant

(hereinafter referred to as a share warrant). No such share warrant shall

be issued until the directors have received a request in writing from the

registered holder of the shares or stock together with the certificate for

the same and the amount of stamp duty on the v\arrant and such fee as

the directors may from time to time require.

56. A share warrant shall entitle the bearer of such warrant to the

shares or stock specified in it and such shares or stock may be transferred

by the delivery of such share warrant.

57. The bearer of a share warrant shall on surrendering such warrant

for cancellation and on pajment of such fee as the directors shall from

time to time prescribe be entitled to have his name entered as a member
on the register of members in respect of the shares or stock specified in

such share warrant.

58. Except for the purpose of participating in the dividends and profits

of the Company and as hereinafter provided the bearer of a share warrant

shall not be deemed a member of the Company in respect of the shares

or stock specified in such warrant.

59. The bearer of a share warrant may deposit such warrant at the

registered office of the Company and on his making such deposit and giving

his name and address there shall be delivered to liim a certificate stating

his name and address and the number of shares or the amount of stock

represented by the warrant so deposited by him. Until such certificate

is returned to the Company the person named therein shall be deemed
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to be a member for all purposes in respect of the shares or stock specified

in such certificate except that he shall not in respect of such shares or stock

be qualified for being a director of the Company and the address mentioned

in such certificate shall be deemed to te liis registered address. The

warrant in respect of which such certificate is given sliall be retained by

the Company until such certificate is delivered up to it unless the directoi-s

are satisfied that such certificate has been lost or destroyed.

60. The directors may from time to time make rules as to the terms

on which a new share warrant may be issued in cases of defacement wearing

out loss or destruction.

61. Whenever there are any share warrants of the Company out-

standing and unsurrendered the Company shall cause every dividend

to be advertised in the Times within one month after it has been declared.

General Meetings.

62. The statutory general meeting of members of the Company shall

be held within a period of not less than one month nor more than three

months from the date at which the Company is entitled to commence

business.

63. Subsequent general meetings shall be held once at least in each

calendar year at such time and place as may be prescribed ])y the directors

but so that no such meeting shall be held at an interval of more than

fifteen months from the last preceding general meeting. Such meetings

shall be called ordinary meetings.

64. Every general meeting of the Company other than the statutory

meeting and an ordinary meeting shall be called an extraordinary meeting.

65. The directors may whenever they think fit and shall on the

requisition of the holders of not less than one-tenth of the issued ca})ital

of the Company upon wliich all calls or other sums then due have been

paid forthwith proceed to convene an extraordinary meeting.

66. The requisition must state the objects of the meeting and must be

signed by the requisitionists and deposited at the oflice of the Company

and may consist of several documents in like form each signed h\ owq or

more requisitionists.

67. If the directors do not proceed to cause a meeting to be hekl ^\ithin

twenty-one days from the date of the requisition being so deposited the

requisitionists or a majority of them in value may themselves convene

the meeting but any meeting so convened shall not be held after three

months from the date of such deposit.

68. If at any such meeting a resolution requiring confirmation at another

meeting is passed the directors shall forthwith convene a further extra-

ordinary meeting for the purpose of considering the resolution and if

thought fit of confirming it as a special resolution and if the directors

do not convene the meeting within seven days from the passing of tlie first

resolution the requisitionists or a majority of them in value maj- them-

selves convene the meeting.

69. Any meeting convened by requisitionists as aforesaid sliall be

convened in the same manner as nearly as possible as that in which

meetings are to be convened by directors.

70. Seven days' notice at the least specifying the place the day and the
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hour of the meeting and in case of special business the general nature of

such business sliall be given to the members in manner hereinafter men-
tioned or in sucli other manner if any as may be prescribed by the Company
in genei'al meeting ; but tlie accidental omission to give any such notice

to any member shall not invalidate the proceedings at any meeting.

71. In the case of a special resolution the notice convening the two
meetings may be given at one and the same time and the second meeting

shall be deemed' to have been properly convened notwithstanding the fact

tliat such notice states that it will only be held in the event of the reso-

lution proposed at the first meeting having been passed by the requisite

majority.

72. All business shall be deemed special that is transacted at an extra-

ordinary meeting and all that is transacted at an ordinary meeting with

the exception of sanctioning a dividend and the consideration of the

accounts balance sheets and ordinary reports of directors.

Proceedings at General Meetings.

73. Except as hereinafter provided no business shall be transacted

at any general meeting except the declaration of a dividend unless a
quorum of members is present at the time when the meeting proceeds

to business.

74. At any general meeting a quorum shall consist of three members
personally present and entitled to vote.

75. If within half an hour from the time appointed for the meeting a

quorum is not present the meeting if convened on the requisition of

members shall be dissolved in any other case it shall stand adjourned to

the same day in the next week at the same time and place and if at such
adjourned meeting a quorum is not present within half an hour from the

time appointed for the meeting any two or more members present and
entitled to vote shall be a quorum.

76. The chairman of the board of directors shall preside as chairman
at every meeting of the Company ; but if at any time there is no such
chairman or he is not present within fifteen minutes after the time appointed

for holding the meeting or if he is unwilhng to act the members present

shall choose one of the directors who is present and willing to act to be

chairman
; but if there be no such director then the members present

shall choose some one of their own number to be chairman.

77. The chairman may with the consent of the meeting adjourn any
meeting from time to time and from place to place but no business shall

be transacted at any adjourned meeting other than the business left un-
finished at the meeting from which the adjournment took place.

78. At any general meeting a resolution put to the vote of the meeting
shall be decided by a show of hands of persons present and entitled to
vote unless a poll is demanded by at least two persons present and entitled

to vote and unless a poll is so demanded a declaration of the chairman
that such resolution has been carried or carried by a particular majority
or lost shall be deemed to be conclusive evidence of the fact without proof

of the number or proportion of the votes recorded in favour of or against

such resolution.

79. If a poll is demanded on any resolution by the requisite number of



Forms 105

persons it sliall be taken in such manner as the chairman directs and the

result of such poll shall be deemed to be the resolution of the Companj'

in general meeting. In the case of an equality of votes whether on a show

of hands or at a poll at any general meeting of the Company tlie chairman

shall be entitled to a casting vote in addition to any vote or votes to

which he is otherwise entitled.

80. A i)oll demanded on the election of a chairman or on a question

of the adjournment of a meeting shall be taken forthwith. A poll de-

manded on any other question shall be taken at such time as the chairman

of the meeting directs.

Votes.

81. Every member shall have one vote for each share held by him.

82. If any meml>er is an infant or a lunatic or of unsound mind he

may vote by his guardian committee curator bonis or other legal curator.

83. If a Company is a member it may vote by any person authorised

by resolution of its directors to act as its representative at any meeting

and such representative shall be entitled on behalf of such Company to

exercise the same functions as if he were a member.

84. If two or more jiersons are jointly entitled to an3f share the person

whose name stands first in the register of members as one of the holders

of sucli share and no other shall be entitled to vote in respect of the same.

85. No member shall be entitled to vote at any meeting of the Company
unless all calls or other sums presently payable by him in respect of his

shares in the Company have been paid and no member shall be entitled

to vote in respect of any share that he has acquired by transfer at any

meeting of the Company held after the expiration of three months from

the registration of the Company unless he has been registered as the liolder

of the share in respect of which he claims to vote for at least three months

previously to the time of holding the meeting at which he proposes to

vote.

86. On a poll votes may be given either personally or by proxy.

87. No person shall act as a proxy unless lie is apart from any proxy

he holds entitled to be present and vote at the meeting at which he acts

as a proxy.

88. Every proxy shall be in writing under the hand of the appointor

and shall be deposited at the registered office of the Company not less

than two clear days before the day appointed for holding the meeting

or adjourned meeting at which the person named in such proxy proposes

to vote and in default the proxy shall not be treated as valid.

89. Any instrument appointing a proxy shall be in the following form

or as near thereto as circumstances will admit :

—

The Companv Limited.

I of in the county of being a

member of the above-mentioned Company and entitled to

votes herebj' appoint of or failing him

of as ni}' proxy to vote for me and on my behalf
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at the (ordinary or extraordinary as the case maj' be) general meeting

of the Companj' to be lield on the day of 19

and at any adjournment thereof. Dated this

day of 19

Signed

Directors.

90. Tlie number of directors shall not be less than or more than

but in the event of any casual vacancy occurring and reducing the

number of directors to below the aforesaid minimum the continuing

directors or director may act for the purpose of filling up such vacancy

or vacancies or of summoning a general meeting of the Company.

91. The first directors shall be ajipointed by the subscriljers to the

Memorandum of Association.

92. Until directors are appointed the subscribers to the memorandum
of association shall have all the powers hereby conferred on directors.

93. Tlie qualification of a director shall be the liolding of shares of

the nominal value of £ in the capital of the Company either as sole

holder or as the one of several joint holders whose name stands first in

tlie register of members [and any person who accepts the office of director

and who is not already qualified shall unless he obtain his qualification

within one month from the date of his appointment be deemed to have

agreed to take his qualification shares from the Company and the Company
shall allot the same accordingly] (a).

94. Each director shall receive by way of remuneration for his services

a sum calculated at the rate of £ per annum.

Powers and Duties of Directors.

95. The business of the Company shall be managed by the directors

who may pay all expenses incurred in getting up and registering the

Company and may exercise all such powers of the Company as are not

by statute or by these articles required to be exercised by the Companj^

in general meeting ; but the exercise of all such powers shall be subject

to and in accordance with the provisions of any statute in that behalf

and of these presents and shall also be subject to and in accordance with

any regulations or provisions made by the Company in general meeting,

but no regulation made by the Company in general meeting shall invalidate

any prior act of the directors which would have been valid if such regu-

lation had not been made.

Disqualification of Directors.

96. The office of director shall be vacated :

—

(1) If he becomes bankrupt or insolvent.

(2) If he becomes incapable of acting therein.

(3) If he ceases to hold his qualification shares or if he does not

acquire his qualification shares within two months from the

date of his appointment.

(4) If at any time subsequently to his election he accepts or con-

tinues to hold any office or place of profit imder the Compan}'

(a) The words in brackets should tion on the Stock Exchange is

be omitted where an ofiicial quota- desired.
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other than that of managing director or manager or trustee

of a trust deed for securing debentures.

(5) If he contracts witli or is concerned or interested in or partici-

pates in the profits of any contract with tlic Company or

participates in the profits of any work done for the Company

without declaring his interest at the meeting of the directors

at which such contract is determined upon or ^\o^k ordered

if his interest then exists or in any other case at the first

meeting of the directors after the acquisition of his interest.

Provided always that the office of director shall in no case be

vacated by reason of his being a member of any compan\'

wliich has entered into contracts with or done any work for

the Company.

(6) If he gives notice in writing to the Company resigning his

directorsliip.

97. No director shall vote on any contract in wliich he is either directly

or indirectly concerned or interested and if he does so vote his vote shall

not be counted. Provided always that the directors or any of them may
vote on any contract for indemnifying themselves or any of themselves

against anj^ loss they may suffer b}' reason of becoming or being sureties

for the company.

Rotation of Directors.

98. At the first ordinary meeting the whole of the directors (otiiev than

the managing director) shall retire from office, and at the ordinary meeting

in every subsequent jear one-tliird of the directors (other tlian the

managing director) or if their number is not a multiple of three tlien the

number nearest to one-third shall retire from office.

99. The directors to retire in every year shall subject nevertheless as

hereinafter provided be those directors (other tlian the managing director)

who have been longest in office since their last election but as between

persons who became directors on the same day those to retire shall unless

they otherwise agree among themselves be determined b}' lot.

100. A retiring director shall be eligible for re-election.

101. The Company at tlie ordinary meeting at which any directors

retire in manner aforesaid sliall 1111 up the vacated ottices by electing a

like number of persons.

102. If at any meeting at wliich an election of directors ought to take

place the places of the vacating directors are not filled up the vacating

directors or such of them as have not had their places filled up shall con-

tinue in office until the ordinary meeting in the next year and so on from

time to time until their jjlaces are iilled up.

103. The Company may from time to time in general meeting increase

or reduce the number of directors, but so that such number shall not be

increased beyond the maximum number or reduced below the minimum

number hereinbefore prescribed, and they may determine the order of

rotation in which sucli increased or reduced number shall go out of office.

104. The Company may by extraordinary resolution remove any

director before the expiration of his term of office and may by ordinary

resolution appoint another person in his stead. The i)erson so apixiinted
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.shall hold office during such time as the director in whose place lie is

appointed would have held the same if he had not been removed.

105. The directors shall have power at any time to appoint any person

a director either to fill a casual vacancy or as an addition to the Board
but so that the total number of directors shall not be increased beyond
the maximum number hereinbefore prescribed. Any director so appointed

shall hold office only until the next ordinary meeting and shall then be

eligible for re-election.

Pkoceebings or Directors.

106. The directors may meet together for the despatch of business,

adjourn and otherwise regulate their meetings as they think fit and deter-

mine the quorum necessary for the transaction of business, questions

arising at any meeting shall be decided by a majority of votes ; in case

of an equality of votes the chairman shall have a second or casting vote ;

a director may at any time summon a meeting of directors.

107. The directors may elect a chairman of their meetings and deter-

mine the period for which he is to hold office but if no such chairman is

elected or if at any meeting the chairman is not present at the time

appointed for holding such meeting the directors shall choose some one

of their number to be chairman of such meeting.

108. The directors may delegate any of their powers to committees

consisting of such member or members of their body as they think fit ;

any committee so formed shall, in the exercise of the powers so delegated

conform to any regulations that may be imposed on them by the directors.

Subject to any such regulations and to the provisions of these presents a

committee may elect a chairman and otherwise regulate their meetings ;

if no such chairman is elected or if he is not present at the time appointed

for holding any meeting the members present shall choose one of their

number to be chairman at such meeting.

109. A committee may meet and adjourn as they think proper. Ques-

tions arising at any meeting shall be determined by a majority of votes

of the members present ; and in case of an equality of votes the chairman

shall have a second or casting vote.

110. All acts done by any meeting of the dii'ectors or of a committee

of directors or by any person acting as a director or as a managing director

or as a manager shall notwithstanding that it be afterwards discovered

that there was some defect in the appointment of any such director or

person acting as aforesaid or that they or any of them were disqualified

be as valid as if every such person had been duly appointed and was

qualified to be a director or a managing director or a manager.

111. A resolution in writing signed by all the directors shall have the

same effect as a resolution passed at a meeting of directors.

112. The directors shall have power to appoint one or more of their

number to be managing director or manager for such term and upon such

conditions as they see fit and they may delegate to such managing director

or manager such of their powers as they in their absolute discretion shall

think fit.

113. Any such managing director or manager shall receive for his

services such remuneration whether by way of salary or commission or
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participation in profits or partly in one way and parth^ in another as the

directors may think fit. A managing director or manager shall not be

liable to retire by rotation while he continues to be a managing director

or manager, but if in any other way he ceases to be a director his office

of managing director or manager shall ipso facto be vacated.

114. The directors may employ any one or more of their number to

do any special business for the Company and may remunerate any person

so employed and such remuneration may be either in addition to or in

substitution for the remuneration to wliich any such director is entitled

as director.

Mortgages and Charges.

115. The amount for the time being remaining undischarged of money's

borrowed or raised by the directors for the purposes of the Company shall

not exceed the amount for the time being of the issued capital of the Com-
pany without the sanction of the Company in general meeting.

116. Witliin two months after the allotment of any debenture or

debenture stock and within two months after the registration of a transfer

of the same the directors sliall complete and have ready for deliverv the

debentures and the certificates of all debenture stock allotted or trans-

ferred unless the conditions of issue of the debentures or debenture stock

otherwise provide.

117. The Company shall comply with the provisions of sections 93
100 and 101 of the Companies (Consohdation) Act, 1908.

118. Every register of holders of debentures of the Company may be

closed for any periods not exceeding in the whole the maximum period

allowed by law in any year. Subject as aforesaid every such register

shall be open to the inspection of the registered holder of any such de-

bentures and of any member ; but the Company may in general meeting
impose any reasonable restrictions so that at least two hours in each day
when such register is open are appointed for inspection and every such

holder may acquire a copy of such register or any part thereof on payment
of sixpence for every one hundred words required to be copied.

119. The Company shall comply with the provisions of section 102 (2)

of the Companies (Consolidation) Act, 1908 as to supplying copies of tmst
deeds for securing issues of debentures.

120. Holders of debentures shall have the same right to receive and
inspect the balance sheets of the Company and the reports of the auditors

and other reports as are possessed by members of the Company.

Minutes.

121. The directors shall cause minutes of all resolutions and proceedings

of meetings of the Company and of the directors and of every committee
of the directors to be duly entered in books to be from time to time pro-

vided for the purpose and such minutes shall be signed bj' the chairman
of the meeting at which such resolution was passed or proceeding had
or by the chairman of the next succeeding meeting. The minutes of every

meeting of the directors or of a committee of t lie directors sliall inadiiition

state what tlircctors were present at such meeting and at every such meeting

each director present shall sign his name in a book to be kept for the

purpose.
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Seal.

122. The powers conferred by section 79 of the Companies (Consoli-

dation) Act 1908 shall apply to this Company.

123. Every document bearing the common seal of the Company must

be signed by at least two directors of the Company and countersigned by

the secretary of the Company or some person duly authorised in that

behalf by the directors.

Colonial Rec4istee.

124. The Company may cause to be kept in any colony where it

transacts business a branch register of members resident in such colony.

Dividends.

125. The directors may with the sanction of the Company in general

meeting declare a dividend and the directors may from time to time pay

such interim dividends as they consider to be justified by the profits of

the Company.

126. Subject to the rights of members whose shares have been issued

on special terms every dividend shall be paid to the members in proportion

to the amount paid up on their shares.

127. No dividend shall be payable except out of the profits arising

from the business of the Company.

128. The directors may before recommending any dividend set aside

out of the profits of the Company such sum as they think proper as a

reserve fund to meet contingencies or for equalising dividends or for

repairing or maintaining works connected with the business of the Com-

pany or any part thereof or for any other purpose the directors think proper

and the directors may invest the sum so set apart as a reserve fund upon

such investments as they may select.

129. The directors may deduct from the dividends payable to any

member all such sums of money as may be due from him to the Company

on account of calls or otherwise.

1.30. Notice of any dividend that may have been declared shall be

given to each member and all dividends may be paid by cheque sent

through the post to the registered address of the member entitled thereto

or to such other address as such member may in writing request. In the

case of joint holders of shares the person who is named first in the register

of members shall be deemed to be the member entitled to all dividends.

131. Where the Company has earned profits available for dividend

hereunder but it is not convenient to pay a dividend in cash the Company

may pay a dividend by issuing debentures or fully paid shares to or by

distributing any part of its assets in specie among the members entitled

to such dividend provided always that nothing herein contained shall

be deemed to authorise the issue of any share at a discount.

132. No dividend shall bear interest against the Company but the

Company shall not be entitled to forfeit any dividends because they have

not been claimed.
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Accounts.

133. The directors shall cause true accounts to be kept of the sums of

moneys received and exi)ended by the Company and the matter in respect

of which such receipt and expenditure takes place and of the assets and

liabilities of the Company.

134. The books of account shall be kept at the registered office of the

Company and shall be open to the inspection of any director but except

with the sanction of the directors no other person shall be entitled to

inspect any book or document or account of the Company unless he is

authorised so to do by statute or by these articles or by a resolution of

the Company in general meeting.

135. Once at least in every year the directors shall lay before the

Company in general meeting a statement of the income and expenditure

for the past year made up to a date not more than six montlis before such

meeting (t).

136. The statement so made shall show arranged under the most

convenient heads the amount of gross income distinguishing the several

sources from which it has been derived and the amount of gross expendi-

ture distinguishing the expense of establishment salaries and other like

matters ; ever}' item of expenditure fairly chargeable against the year's

income shall be brought into account so that a just balance of profit and

loss may be laid before the meeting and in cases where any item of expen-

diture which may in fairness be distributed over several years has been

incurred in any one year the whole amount of such item shall be stated

with the addition of the reasons why only a portion of siich expenditure

is charged against the income of the year.

137. A balance-sheet shall be made out in every year and laid before

the Company in general meeting made up to a date not more than six

months before such meeting. The balance-sheet shall be accompanied

by a report of the directors as to the state of the Company's affairs and

the dividends which with the sanction of the Company in general meeting

the directors propose to declare and of all interim dividends paid since

the last ordinary meeting and of the amounts carried to reserve.

138. Every such balance-sheet shall give a summary of the capital

and liabilities and assets of the Company (u) and shall give such particulars

as will disclose the general nature of such liabilities and assets and how
the value of the fixed assets have been arrived at and shall state the total

amount of the sums paid by way of commission in respect of any shares

or debentures or allowed by way of discount in respect of any debentures

or so much thereof as has not been written off until the whole amount

(t) This form of Article, coupled which interest has been paid out
with Article 125, seems not to bo of capital during the period to

within the reasoning in Nicholson which such accounts relate, " in

V. Rhodesia Trading Co., [1897] 1 cases where any such payment is

Ch. 434, and a company with such likely to Iw made under the pro-

articles may therefore sanction a visions of s. 91 of the Companies
dividend at a meeting other than (CousoHdation) Act, 1908, or of

an ordinary general meeting. the Indian Railways Act, 1894, a«

(u) Add " showing the share amended by the Indian Railways
capital on which, and the rate at Amondment Act, 1906.
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thereof has been written off and every such balance-sheet shall be signed

on behalf of the Board by two directors or if there is only one director by
such director.

139. The Company shall comply with the provisions of section 26

of the Companies (Consohdation) Act 1908.

140. A printed copy of every such balance-sheet and report and state-

ment of income and expenditure shall seven days previously to the

meeting be served on every member in manner in which notices are here-

inafter directed to be served {x).

Auditors.

141. The Company shall at each ordinary meeting appoint an auditor

or auditors to hold office until the next ordinary meeting.

142. A director or officer of the Company shall not be capable of being

appointed an auditor of the Company'.

143. A retiring auditor shall be re-eligible but no other person shall be

capable of being appointed auditor at an ordinar}^ meeting unless notice

of an intention to nominate that person to the office of auditor has been

given by a member to the Company not less than fourteen days before

the ordinary meeting and the Company shall send a copy of any such

notice to the retiring auditor and shall give notice thereof to the members

either by advertisement or in any other mode in which notices are by these

presents authorised to be given not less than seven days before the ordinary

meeting provided always that if after a notice of the intention to nominate

an auditor has been so given an ordinary meeting is called for a date

fourteen days or less after that notice has been given the notice though

not given in the time required by this provision shall be deemed to have

been properly given for the purposes thereof and the notice to be sent

or given by the Company may instead of being sent or given witlain the

time required by this provision be sent or given at the same time as the

notice of the ordinary meeting.

144. The first auditors of the Company may be appointed by the

directors before the statutory meeting and if so appointed shall hold office

until the first ordinary meeting unless previously removed by a resolution

of the shareholders in general meeting in which case the shareholders

at such meeting may appoint auditors to hold office until the first ordinary

meeting. In the event of the directors not having appointed auditors

before the statutory meeting they shall within three months after such

statutory meeting convene an extraordinary meeting of the Company for

the purpose of apjjointing auditors to hold office until the first ordinary

meeting of the Company.

145. The directors may fill any casual vacancy in the office of auditor

but while any such vacancy continues the surviving or continuing auditor

or auchtors if any may act.

146. The remuneration of the auditors of the Company shall be fixed

by the Company in general meeting excejit that the remuneration of any

(x) Where an official quotation same time be for%\arded to the

on the Stock Exchange is desired, secretary of the Sbare and Loan
add " and two copies of each of Department, the Stock Exchange,

the said dociuneiits shall at the Loudon."
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auditors appointed before the statutory meeting or to fill any casual

vacancy may be fixed by the directors.

147. Every auditor of the company shall have a riglit of access at all

times to the books and accounts and vouchers of the Company and shall

be entitled to require from the directors and officers of the Company such

information and explanations as may be necessary for the performance

of his duties as auditor.

148. The auditors shall make a report to the shareholders on the

accounts examined by them and on every balance sheet laid before the

Company in general meeting during their tenure of office and in every

such report shall state whether or not they have obtained all the information

and explanations they have required and whether in their opinion the

balance-sheet refened to in the report is properly drawn up so as to

exliibit a true and correct view of tlie state of the Company's affairs

according to the best of their information and the explanations given to

them and as shown by the books of the Company.

149. The balance-sheet (signed by two directors or one director as

above-mentioned) shall have the auditors' report attached to it or there

shall be inserted at the foot of the balance-sheet a reference to the report

and the report shall be read before the Company in general meeting and

shall be open to inspection by any member. Any member shall be entitled

to be furnished with a copy of the balance-sheet and auditors' report at a

charge not exceeding sixpence for every himdred words.

Notices.

150. Any notice may be served by the Company upon any member
either personally or by sending it through the post in a prepaid letter

addressed to such member at his registered address or (if he has no registered

address within the United Kingdom) at the place if any within the United

Kingdom suppUed by him to the Company for the giving of notices to

him.

151. All notices directed to be given to the members shall with respect

to any share to which persons are jointly entitled be given to whichever

of such persons is named first in the register of members and notice so

given shall be sufficient notice to all the holders of such share.

152. Any notice may be given to the persons entitled on the death or

bankruptcy of a member by sending it through the post in a prepaid

letter addressed to them by name or by the title of the representatives

of the deceased or trustee of the bankrupt or by any like description at

the address if any in the United Kingdom suppUed by the persons who
have satisfied the Company that they are so entitled. If there aro no
persons who are or no persons who have satisfied the Company that they
are so entitled or if no such address has been suppUed them and in either

of such cases any notice in respect of the shares of any deceased or

bankrupt member may be given in any manner in which the same might
have been given if the death or bankruptcy had not occurred,

153. Any notice if served by post shall be deemed to have been served

within twenty-four hours from the time when the letter containing the
Siime was put into the post office ) and in proving such service it shall

S.C.L, I
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be sufficient to prove that such letter was jsroperly addressed and put into

the post office.

WiNDLNG-UP.

154. On a Avinding-up if there are any assets remaining after satis-

faction of all the debts and liabilities of the Company and after payment

of the costs of liquidation and repayment to the shareholders of the amounts

respectively paid by them on their shares then the assets so remaining

shall be divided among the shareholders in proportion to the amounts

paid or which ought to have been paid by them at the commencement

of tho winding-up in respect of their shares ; but if after payment of the

said debts and liabilities and costs there shall not remain sufficient assets

to rei)ay to the shareholders the amounts respectively paid by them on

their shares then the loss shall be borne by the shareholders in i^roportiou

to the amounts paid by them or which ought to have been paid by them

at the commencement of the winding-up in respect of their shares. This

article is without prejudice to the rights of persons whose shares are Issued

on special terms.

FORM OP MEMORANDUM AND ARTICLES OF ASSOCIATION
ISSUED BY THE BOARD OP TRADE WHERE AN APPLI-

CATION IS TO BE MADE TO THEM FOR A LICENCE TO OMIT
THE WORD " LIMITED " PROM THE NAME OP THE COM-
PANY UNDER SECTION 20 OP THE ACT (aa).

Memorandum of Association,

1. The name of the Association is " The

2. The registered office of the Association will be situate in [England].

3. The objects for which the Association is established are :—[Here

express objects shortly.]

(1) The

(2) The
(3) The doing all such other lawful things as are incidental or con-

ducive to the attainment of the above objects.

Provided that the Association shall not support with its funds or

efldeavour to impose on or procure to be observed by its members or others

any regulation, restriction or condition which if an object of the Associa-

tion would make it a Trade Union.

Provided also that in case the Association shall take or hold any
property subject to the jurisdiction of the Charity Commissioners or

Board of Education for England and Wales, the Association shall not sell,

mortgage, charge, or lease the same without such authority, approval

or consent as may be required by law, and as regards any such property

the Managers or Trustees of the Association shall be chargeable for such

property as may come into their hands, and shall be answerable and
accountable for their own acts, receipts, neglects, and defaults, and for

the due administration of such property in the same manner and to the

same extent as they would as such Managers or Trustees have been if no

incorporation had been effected, and the incorporation of the Association

(aa) This form is the official form, of Trade

c

Hnd can be obtained from the Board
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shall not diminish or impair any control or authority exercisable by the

Chancery Division, the Charity Commissioners or the Board of Education

over such Managers or Trustees, but they shall, as regards any such pro-

perty, he subject jointly and separately to such control or Authority as

if the Association were not incorporated. In case the Association shall

take or hold any propeity which maj' be subject to any trusts, the Asso-

ciation shall only deal with the same in such manner as allowed by law

having regard to such trusts.

4. The income and projierty of the Association, whencesoever derived,

shall be applied solely towards the promotion of the objects of the Associa-

tion as set forth in tliis Memorandum of Association ; and no portion

thereof shall be paid or transferred directly or indirectly, by way of divi-

dend, bonus, or otherwise howsoever by way of profit, to the membera

of the Association.

Provided that nothing herein shall prevent the ijayment, in good faith,

of reasonable and proper remuneration to any officer or servant of the

Association, or to any member of the Association, in return for any services

actually rendered to the Association, nor prevent the payment of interest

at a rate not exceeding five per cent, per annum on money lent or reasonable

and proper rent for premises demised or let by any member to the Associa-

tion ; but so that no member of the Council of Management or Governing

Body of the Association shall be appointed to any salaried office of the

Association, or any office of the Association paid by fees, and that no

remuneration or other benefit in money or moneys worth shall be given

by the Association to any member of such Council or Governing Body
except repayment of out-of-pocket expenses and interest at the rate

aforesaid on money lent or reasonable and proper rent for premises demised

or let to the Association
; provided that the provision last aforesaid shall

not apply to any payment to any Railway, Gas, Electric Lighting, Water,

Cable, or Telephone Company of which a member of the Council of Manage-

ment or Governing Body may be a member or any other Company in which

such member shall not hold more than one-hundredth part of the capital,

and such member shall not be bound to account for any share of profits

he may receive in respect of any such payment.

5. The fourth paragraph of this Memorandum is a condition on which

a licence is granted by the Board of Trade to the Association in pursuance

of Section 20 of the Companies (Consolidation) Act, 1908.

6. The liabifity of the members is limited.

7. Every member of the Association undertakes to contribute to the

assets of the Association, in the event of the same being wound up during

the time that he is a member, or \vitliin one year afterwards, for payment
of the debts and fiabilities of the Association contracted before the time

at which he ceases to be a member, and of the costs, cliarges, and expensea

of winding up the same, and for the adjustment of the rights of the con-

tributories amongst themselves, such amount as may be required not

exceeding
[ pounds].

8. If upon the winding up or dissolution of the Association there

remains, after the satisfaction of all its debts and liabilities, any property

whatsoever, the same shall not be paid to or distributed among the

members of the Association, but shall be giveo or transferred to some
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other institution or institutions, having objects siniihir to the objects

of the Association, and which shall prohibit the distribution of its or their

income and property amongst its or their members to an extent at least

as great as is imposed on the Association under or by virtue of Clause 4

hereof, such institution or institutions to be determined by the members

of the Association at or before the time of dissolution, or in default thereof

by such Judge of the High Court of Justice as may have or acquire juris-

diction in the matter, and if and so far as effect cannot be given to the

aforesaid provision then to some charitable object.

9. True accounts shall be kept of the sums of money received and

expended by the Association, and the matter in respect of which such

receipts and expenditure take place, and of the property, credits, and

liabihties of the Association ; and, subject to any reasonable restrictions

as to the time and manner of inspecting the same that may be imposed

in accordance with the regulations of the Association for the time being,

shall be open to the inspection of the members. Once at least in every

year the accounts of the Association shall be examined, and the correct-

ness of the balance-sheet ascertained by one or more properly qualified

Auditor or Auditors.

We, the several persons whose names and addresses are subscribed,

are desirous of being formed into an Association in pursuance of this

Memorandum of Association.

Names, addresses, and^descriptions of subscribers.*

1.—
2.—
3.—
4.—
5.—
6.—
7.—
Dated day of 19 .

Witness to the above signatures,

A.B.

* All the names should be in full, the addresses should be definite, giving

where practicable, the name of the street and the number of the house.

Articles of Association.

(1.) For the purposes of registration, the number of the members of

the Association is declared not to exceed [ ].

(2.) These Articles shall be construed with reference to the provisions

of the Ct)mpanies (ConsolidaJon) Act, 1908, and terms used in these

Articles shall be taken as having the same respective meanings as they

have when used in that Act.

(3.) The chamber f [institute, or society, as the casemay be] is estab-

lished for the purposes expressed in the Memorandum of Association,

(4.) Quahfication of members,

(5.) Admission of members.

(6.) Retirement of members,

(7.) Rights of members,
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(8.) Honorary officers and their elections.

(9.) Management of chamber.

(10.) Powers of chamber [or of the council or governing body thereof].

(11.) Meetings, proceedings, etc.

(12.) Accounts, audit, etc., and so forth.

(13.) Notices.

Names, addresses, and descriptions of subscribers [as in Memorandum
of Association],

Dated the day of

Witness,

t It is proposed to adopt the style of " chamber," " society," etc.,

throughout, and to avoid the use ot the word "company."

MEMORANDUM OF ASSOCIATION OP A COMPANY LIMITED

BY GUARANTEE, AND NOT HAVING A SHARE CAPITAL (y).

Memorandum of Assocution.

1st. The name of the company is " The Mutual London Marine Asso-

ciation, Limited."

2nd. The registered office of the company will be situate in England.

3rd. The objects for which the company is established are, " the

mutual insurance of ships belonging to members of the company, and
the doing all such other tilings as are incidental or conducive to the attain-

ment of the above object."

4th. The liability of the members is limited.

5th. Every member of the company undertakes to contribute to the

assets of the company in the event of its being wound up while he is a

member, or within one year afterwards, for payment of the debts, and

liabilities of the company contracted before he ceases to be a member,

and the costs charges and expenses of winding-up, and for the adjust-

ment of the rights of the contributories among themselves, such amount
as may be required not exceeding ten pounds.

We, the several persons whose names and addresses are subscril)ed,

are desirous of being formed into a company, in pursuance of this memor-
andum of association.

Names, addresses, and description of subscribers.

" 1. John Jones of in the county of merchant
" 2. John Smith of in the county of

" 3. Thomas Green of in the county of

" 4. John Thompson of in the county of

" 5. Caleb White of in the county of

"6. Andrew Brown of in the county of

" 7, Ca>sar Wliite of in the county of

Dated the day of 19 .

Witness to the above signatures,

A.B., No. 13, Hute Street, Clerkenwell, London.

(i/) FormB in thoTliirdSchedulo Act, 1008. For form of .4Lrticles

to the Companies (Consolidation) see post, pp. 140 et scq.
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MEMORANDUM OF ASSOCIATION OF A COMPANY LIMITED
BY GUARANTEE, AND HAVING A SHARE CAPITAL {z).

Memorandum of Association'.

1st. The name of the company is " The Highland Hotel Company,
Limited,"

2nd. The registered office of the company will be situate in Scotland.

3rd. The objects for which the company is established are " the facili-

tating travelling in the Highlands of Scotland, by providing hotels and

conveyances by sea and by land for the accommodation of travellers,

and the doing of all such other things as are incidental or conducive to

the attainment of the above object."

4th. The liability of tlie members is limited.

5th. Every member of the company undertakes to contribute to the

assets of the company in the event of its being wound up while he is a

member, or witliin one year afterwards, for payment of the debts and

liabilities of the company, contracted before he ceases to be a member,

and the costs, charges, and expenses of winding-up the same and for the

adjustment of the rights of tlie contributories amongst themselves, such

amount as may be required, not exceeding twenty pounds.

6th. The share capital of the company shall consist of five hundred

thousand pounds, divided into five thousand shares of one hundred

pounds each.

We, the several persons whose names and addresses are subscribed,

are desirous of being formed into a company, in pursuance of tliis memor-

andum of association, and we respectively agree to take the number

of shares in the capital of the company set opposite our respective names.

I

Names, Addresses, and Description of Subscribers.



Various Forms of Object Clauses 119

memorandum of association of an unlimited company
HAVING A SHARE CAPITAL (a).

Memorandum of Association.

1st. The name of the Company is the Patent Stereotype Company.

2nd. The registered office of the company will be situate in England.

3rd. The objects for which the company is established are the working

of a patent method of founding and casting stereotype plates of wliich

method John Smith of London is the sole patentee.

We, the several persons whose names are subscribed are desirous of

being formed into a company in pursuance of this memorandum and to

take the number of shares in the capital of the company set opposite

our respective names (6).

OBJECT CLAUSES FOR THE MEMORANDUM OF ASSOCIATION
OF VARIOUS COMPANIES (66).

I. Shipping Company.

To convey passengei's and goods between such places as the company

may from time to time determine and to acquire such ships boats and

materials as may be requisite for the above purposes.

11. Hotel Company.

To carry on in the United Kingdom the trade or business of licensed

victuallers hotel or tavern keepers and livery stable keepers and the

erection furnishing and maintenance of hotels with suitable stables offices

and grounds.

III. Mining Company.

To purchase hire lease or otherwise acquire mines and mineral pro-

perties and rights and lands and hereditaments in South Africa or else-

where and to acquire work develop and turn to account the same.

IV. Investment Company.

To invest the money of the company on the security or in the acquisi-

tion of any stocks shares bonds debentures debenture stock obligations

mortgages or securities of any British Foreign or Colonial Covemment
State province or municipality or of anj' company or corporation whether

formed under British Foreign or Colonial Law and to hold and from time

to time to sell vary or dispose of the same.

V. Banking Company.

To carry on the business of banking in all its branches and in particular

to advance money upon property and securities of all kinds to discount

(a) Form D in the Third Schedule amount of capital
to the Companies (Consolidation) (hb) Tliese clauses contain the
Act, 1908. main objects of different companies

;

(b) Here will follow names and every memorandum should contain
addresses, and the number of shares one at least of such clauses. Some
taken by each signatory (as in the or all of the clauses set out on pp.
last form). The Articles will l>o O;? ond 94, svpra, will follow such
the same as those of a limited clause or clauses.
company, except they must state
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bills and other securities and to receive money on deposit or otherwise

at interest or otherwise and to establish and carry on banks branch banks

and agencies in such places as may be from time to time deteroiined

on (r).

VI. Trustee anb Executor Company.

To undertake and execute either by the company or by an authorised

officer thereof either alone or jointly with any other person or persons

any trusts and also to act either by the company or by an authorised

officer thereof as trustee of any property or as executor or administrator

of any deceased person or as treasurer of any institution and the under-

taking of any duties in connection therewith.

,. VII. Land Company.

To acquire develop farm plant stock reclaim improve cultivate and

work lands and hereditaments in and to hold occupy let

underlet mortgage sell or otherwise deal with the same.

VIII. Building Company.

To acquire develop and improve lands and hereditaments and to erect

and build thereon houses and other buildings and to hold occupy let

underlet mortgage sell or otherwise deal with the same.

IX. Colliery, Iron, etc., Company.

To purchase take on lease or otherwise acquire coHieries and iron mines
in the county of or in any neighbouring county and to carry

on the businesses of colliery proprietors ironmasters and steel manufac-
turers and any other business of a similar nature which may usefully be
carried on with the foregoing.

X. Portland Cement Manufacturers and Limeburners.

To establish and work cement manufactories and to carry on the

business of cement manufacturers and limeburners and to purchase take

on lease or otherwise acquire any lands tenements and hereditaments

and rights suitable for the foregoing purposes.

XI. Brewery and Distillery Company.

To carry on the business of brewers distillers licensed victuallers hotel-

proprietors and innkeepers and any other business wliich may be con-

veniently carried on with the foregoing businesses or any of them.

XII. Company to manufacture Porcelain Clay.

To work manufacture and prepare porcelain clay and its adjuncts

or incidental products and to manufacture bricks tiles and other articles

from such adjuncts and incidental products and to sell all or any of the

foregoing articles or tilings.

(c) Very often a banking com- form also,

p any may usefully add the next
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XIII. Insurance Company.

To carr}^ on the business of marine tliird party burglarj' and mortgage

or other investment insurance or any of them and insurance against every

class of risk or liabihty other than an}' class wliich is mentioned in section 1

if the Assurance Companies Act 1909 (d).

XIV. Stationers' Business.

To carry on the business of stationers printers engravers account book

manufacturers and lithographers and any other business which may be

conveniently carried on with the foregoing or any of them.

XV. Tailors' Business.

To carry on the business of tailors' cutters and gentlemen's outfitters

and any other business which is usually or may conveniently be combined

with the foregoing businesses or any of them.

XVI. Tobacconists' Business.

To carry on the business of a tobacconist in all its branches and to sell

make up and manufacture tobacco cigars cigarettes snuff walking sticks

and other articles usually sold by tobacconists.

XVII. Swimming Baths.

To purchase lease or otherwise acquire land whereon to construct

swimming hot or cold and salt or fresh water baths and Turkish and other

baths of every description and to conduct and carry on business as keepers

of such baths and any other business of a like nature or kintl or usually

carried on in connection with such business.

XVIII. To Acquire, etc., a Particular Concession.

(o) To acquire and purchase and to use exercise and vend certain in-

ventions for manufacturing for which a patent lias been granted

and the English Foreign and Colonial patents relating thereto, and any

improvements or modifications thereof and the English Foreign and

Colonial patents relating thereto.

(b) To manufacture and sell and to grant licences to manufacture

and sell the preparations which are the subject of the said inventions,

XIX. Financial Company.

To seek for and secure openings for the employment of capital and with

a view thereto to carry on all kinds of exploration business and to obtain

options over and purchase take on lease or otherwise acquire and test

any lands tenements and hereditaments mining claims mines and mining

and other rights and concessions.

(d) I.e. Life assiu-anco business, nf business should bo excluded vmless

fire insurance business, accident the company is prepared to comply
insurance business, employers' lia- with the provisions of the Assurance

bility insurance business, or bond Companies Act, 1909. See ante, pp.
investment business. These classes IG et aeq.
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XX. Company to form Foreign Company to work Foreign

Concessions.

To form a sociele. anonyme. or more than one socAete anonyme in the

Repul)lic of France for the construction of Railways from to

in accordance witli certain concessions granted by to

XXI. Motor Car Company.

To carry on the business of Motor Car Manufacturers in all its branches

and to make manufacture sell and let out for hire motor cars and parts

of and accessories to motor cars.

XXII. Railway Company.

To make manage and work a railway from in the Kingdom of

to in the Kingdom of and to acquire such lands and rights as may
be necessary or convenient for such purposes and to erect any stations

storehouses outbuildings houses or other buildings which may be neces-

sary or convenient for such purposes.

XXIII. Gas Company.

To supply gas to the town of for heating lighting and

other purposes and to construct work and maintain such gas-works pipes

and other works and tilings as may be necessary for the above purposes

or any of them.

XXIV. Livery Stable Keepers.

To carry on the biisiness of livery stable keepers in all its branches

and to acquire sell let out on hire and deal in horses carriages carts vans

and other articles and to provide accommodation for horses carriages

carts vans and other articles belonging to other people.

XXV. Mutual Insurance.

The mutual insurance of ships belonging to members of the company
or in which members have a share or shares (e).

XXVI. Trade Protection.

To protect the interests of persons engaged in the trade of and for that

purpose to form clubs for social intercourse between such members and
obtain collect and disseminate news and to estabhsh bureaux of informa-

tion and to do all such other things as may be necessary for the purposes

aforesaid or any of them : provided always that nothing herein contained

sliall authorise the company to do anything which would or might con-

stitute it a Trade Union.

XXVII. Political Club.

To establish a club for the association of gentlemen who belong to the

Liberal Unionists party and to purchase take on lease or otherwise acquire

a suitable club house (/).

(e) See also the form given above ( / ) It will usually be convenient
as an example of the MemiGrandum to form companies limited by
of Association of a company limited guarantee where this form and the

by guarantee and not having a five succeeding forms are applicable,

share capital. Supra, p. 117, It will usually be possible for

i
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XXVIII. Golf Club.

To establish a club for persons desirous of playing the game of golf

and to purchase take on lease or otherwise acquire and j)rovide a ground

for the purpose of playing the said game and a suitable club house.

XXIX. College.

To found a school for gentlemen's sons between the ages of seven and

fourteen and for such purpose to provide such instruction and to build

or take over such houses of residence and other establishments and playing

fields and other accessories as may be considered needful.

XXX. Charity.

To provide a home for aged and indigent persons and to build or take

over and carry on a suitable house with ofllees and other accessories con-

venient for the purpose.

Where the company is formed to take over a given business or

to enter into a particular contract there should be added a second

clause in the following form or in some similar form.

[As a first ojieration] {g) to acquire the business of a tailor heretofore

carried on by A.B. at and for that purpose if

thought fit to enter into an agreement in the form of a draft agreement

which has already been prepared and wliich is expressed to be made
between the said A.B. of the one part and the company of the other part

and which for the purpose of identification has been signed b}' CD. a

solicitor of the Supreme Court.

Or if the agreement has been entered into with a trustee on

behalf of the intended company omit the words after thew^ords " if

thought fit," and add

—

" to adopt and enter into an agreement in the terms of an agreement

which has been made between the said A.B. of the one part and CD. or a

trustee on behalf of the intended company of the other part.

Forms of Capital Clauses in the Memorandum op Assocl\tion

where the capital is divided into several classes of shares (h).

The capital of the company is £100,000 divided into 50,000 Preference

Shares of £1 each, and 50,000 Ordinary Shares of £1 each. The holders

of the said preference shares shall be entitled to a dividend at the rate of

five per cent, per annum on the amounts paid up on their shares. Such

companies not formed for purpose of pany].

gahi and luiving such objects as are (/() These forms may easily be

set out in forms 2(5, 29 and 30 to varied so as to provide for founders

obtain a lioenco to register without or deferred shares, etc. (e-g., by
the word " limited " imder s. 20 giving shares of sinall nominal

of the Act. See ante, pp. 56 et seq. value the right to lialf of any fund

(f/) Tlio words in square brackets available for dividend, either sub-

should be added where the busi- ject or not subject to a prior fixed

ness, etc., to be taken over is only dividend, and to half the surplus

one of several operations which the assets on a winding-up after pay-

company is formed to utulertako ment of debts and costs of wiiiding-

[e.g., in the case of a financial coni- up).
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dividend to be cumulative and to take precedence and have priority over

all dividends payable to the holders of the said ordinary shares or of any

other shares which the company may at any time issue.

Where the rights conferred on the holders of different classes of

shares are complicated it is best to have a separate clause setting out

and defining such rights.

The rights following shall attach to the said preference shares.

(1) The right to a fixed cumulative preferential dividend at the rate

of 5 per cent, per annum on the amounts paid up on such shares payable

out of any jirofits which it may be determined to distribute among the

members of the company and in priority to any dividend payable to the

holders of the said ordinary shares or of any other shares which the company

may at any time issue and in addition the right to have one fifth of any

balance of any such profits wliich may remain after payment of the said

dividend and after providing a sufficient sum to pay a fixed cumulative

dividend at the rate of 10 per cent, per annum on the amounts for the

time being paid up on the said ordinary shares and any other shares which

the company may at any time issue. Such dividends to be distributed

among the holders of the said preference shares in proportion to the

amounts paid up on their shares.

(2) The right on a winding-up to have the amounts paid up thereon repaid

[and if the assets of the company are more than sufficient for this purpose

to have a further sum (hereinafter called the further sum) equal to the

difference between the total amount paid by the coiupany by way of

dividend on the preference shares issued and outstanding at the date of

the winding-up and the amount which would have been paid if the

company had paid interest at the rate of 5 per cent, per annum on the

amounts paid up in respect of such preference shares on such date from
the I'espective dates when such amounts were respectively paid up to the

date of the winding-up] {i) in priority to the return of any amount paid

up on the ordinary shares of the company or on any other shares which

the company may at any time issue and tlie right to have one-fifth of any
surplus which may remain after repayment of all capital paid up at the

commencement of the winding-up on all other shares of the company
distributed among the holders of the said preference shares (k).

(3) [Any moneys available for paying the further sum (after repaying

the amount paid up on the preference shares) shall be distributed among
the preference shareholders in the proportions in which they would have
received such moneys had the same been distributed as a dividend imme-
diately before the commencement of the winding-up but save as aforesaid]

all losses shall as between the preference shareholders be borne by and
any assets remaining to be distributed among the preference shareholders

after repayment of all capital on the other shares of the company shall be

distributed among the preference shareholders in proportion to the amounts
paid by them or which ought to have been paid by them at the commence-
ment of the winding-up in respect of their shares.

7. The preference and special privileges hereby conferred on the

holders of the said preference shares may be modified without the sanction

(i) The part of this clause in

square brackets is framed to meet
Re W. T. Hall & Co., [1909] 1 Ch.

521.

{k) These rights should be in-

corporated, by a reference to

them, in the articles of Association
Companies (Consolidation) Act, 1908,

s, 186 (1), Birch v. Cropper (1889),

14 A. C. 525 ; see form, post, p. 136.
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of the court but save as aforesaid any such modification shall be effected

in the same manner in all respects as though the company were proceeding

to reorganise its capital under section 45 of the Companies (Consolidation)

Act, 1908 (l).

Provision making the liability of directors or managers or of the

managing director unlimited—pursuant to section 60 of the Com-
panies (Consolidation) Act, 1908.

The liability of every director [managers and managing director] shall

be unhmited.

OTHER ARTICLES OF ASSOCIATION.
Agreement.

The directors shall forthwith on behalf of the company enter either

with or without modification into an agreement made between A. B.

of the one part and the company of the other part a draft whereof has

already been prepared and which draft has for the purpose of identification

been signed by X. Y. a solicitor of the Supreme Court. No objection shall

be raised by reason of the fact that the said A. B. is a director of the

company and is reseUing to the company at a profit property recently

acquired by Mm nor shall he be precluded from accepting such profit or

be liable to account to the company in respect of the same [or notwith-

standing an\-thing hereinafter contained from voting as a director in

respect of such contract or any modification thereof].

Alteenative Form.

The directors shall forthwith on behalf of the company either mth or

without modification adopt and enter into an agreement in the terms
of an agreement dated the day of 19 and made between
A. B. of the one part and C. D. as trustee on behalf of the then intended
company of the other part.

Additional Clauses dealing with Different Classes of Shares
WHERE the Memorandum of Association is Silent on the Point.

Without prejudice to any rights previously conferred on the holders
of existing shares any share may be issued with such preferred deferred
or other special rights or such restrictions whether in regard to dividend
voting return of share capital or otherwise as the company may from time
to time by special resolution [or as the directors may from time to time]
determine.

(l) This clause appears to be perty the same as any other vote,
good (

Wclsbach Incandescent Light but of course where the sanction
Co., [1904] 1 Ch. 87), but any ono of the court is required tlio court
advising preference sharoholdor.s will bear in mind the fact that
should object to it, for it takes away certain numbei-s had ulterior objects
from them the protection given to servo. Alabama, etc.. Hail. Co.,
by 8. 45 of tho Companies (Con- [1891] 1 Cli. 213; Wedgcu-ood Coal
solidation) Act, 1908, namely tho and Iron Co. (1877), 6 C. D. 027.
sanction of the court, a very neces- Section 45 of tho Act is so badly
sary protection in view of the risk drawn tliat it may bo desirable to
of a majority of tlie preference insert a clause show ing in what way
sliareholders being larger holders of the rights are to be varied. For
ordinary shares than they are of such clauses see Article 42, ante, p.
preference shares. A voto at a 1 00, and the last form on p. 1 28.
class meeting seems a right of pro-
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Another Alteknative (not ov Fkbquent Use).

The original capital shall be divided into 500 preference shares and 500

ordinary sliares.

The liolders of the said preference shares shall have the following

rights that is to say :

—

(1) The right to a cumulative preferential dividend of 5 per cent, per

annum on the a;mounts paid up on such shares payable out of any profits

available for dividend in priority to any other dividend or any other

shares in the original or any increased capital of the company.

(2) The right on a winding up to be repaid all capital paid up in respect

of such shares at the commencement of the winding-up before any sum

is repaid in respect of any other shares in tlie original or any increased

capital of the company.

And such shares shall not confer any further or other rights to the

profits and dividends of the company or to the assets on a winding-up.

Article to be Substituted for Article 37 (11).

Transfers.

The directors may in their absolute discretion decline to register any

transfer of any shares

or

Save as hereinafter provided no share in the company shall be transferred

to any person who is not either a member at the date of the transfer notice

hereinafter mentioned or a descendant or the wife or widow of a descendant

of A. B. (m) or of C. D.

Any person who is desirous of transferring any share in the company

to any person other than a member or other person mentioned in the

preceding article must give the company notice of his intention to transfer.

Such notice (herein referred to as the transfer notice) must state the price

at which and the number of shares which the person giving the transfer

notice is willing to transfer and shall be irrevocable without the consent

of the company. The price to be named in such transfer notice shall not

exceed the amount which has been paid up on such shares plus a sum
bearing the same ratio to the total of the reserve fund or funds as shown

by the last balance sheet of the company as the amount paid up on

the shares proposed to be transferred bears to the total amount paid up

on all the shares oi the company together with interest on the total sum
BO ascertained at the rate of 5 per cent, from the time when a dividend

was last declared by the company until the date of the transfer notice or

for the six months prior to such date whichever shall be the shorter period.

The company shall on the receipt of a transfer notice forthwith give

all members otlier than the member who has given the transfer notice

notice of the fact that it has received the transfer notice and of the number
of shares therein comprised and of the date when it was received and any

such member or members may give to the company at any time before

the expiration of twenty-eight days from the date when the transfer

{II) These forms are not suitable

"where an official quotatiou on the

Stock Exchange is desired.

(m) A. B. and C. D. are not neces-

sarily persons in the business, when

it is sold to a company, frequently
they are the fathers of such persons ;

thus letting in a larger class of

rela.tives,
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notice was received notice of liis willingness to purchase all or any one or

more of the shares referred to in the transfer notice. Such notice is herein-

after called a notice of acceptance and shall state the number of shares

Avliich the person giving the notice is willing to purchase.

The company shall on the expiration of the period during which notices

of acceptance may be given forthwith notify the person who has given

the transfer notice and the persons if any who have given notices of

acceptance of the names of the members if any who have given notices

of acceptance and of the number of the shares comjirised in the

transfer notice to which each such member is entitled and thereupon

each of such members shall be bound to purchase such of the said shares

as he is entitled to and subject as hereinafter provided the person gi\'ing

the transfer notice shall be bound to sell and transfer tlie same at the

purchase price hereinafter mentioned. The purchase price shall be the price

mentioned in the transfer notice or if the intending purchaser shall so

require by notice in writing given to the comjjany at the same time as his

notice of acceptance or within one week thereafter the value of the shares

to be transferred such value to be determined («) by arbitration under the

Arbitration Act 1889 or any statutory modification thereof.

If no notice of acceptance shall be received within the period herein-

before limited for the giving of the same or if the notices of acceptance

received within the said period shall not include as many shares as the

shares comprised in the transfer notice or if any member who has given a

notice of acceptance shall fail to pay his purchase money within fourteen

days after such notice has been given by the company or as the case may
be after the value of the shares to be transferred has been determined in

manner aforesaid then the intending transferror shall for a period of three

months from the expiration of the said period of twenty-eight days or

from the date of such default or failure as the case may be be entitled to

transfer to any person whom he selects any shares mentioned in his transfer

notice to which no member is entitled under these provisions or which

by reason of any such failure or default he has failed to transfer and the

directors shall be bound to register such transfer except in the case of a

transfer of partly paid or unpaid shares which it is proposed to transfer

to some person whom the directors do not consider a desirable member.
[The company may at any time give any member notice requiring

him to transfer all or any of his shares at a named price to any named
person in wliich case the person required to transfer shall be bound to

transfer such shares at such price unless he shall witliin ten days after

receipt of such notice require as he is hereby authorised to do, that the

value of such sliares shall be determined by arbitration in manner above
provided in which case he shall be bound to transfer such shares at the

price which is so ascertained to be their value.]

In the event of more than one member giving notices of acceptance

in respect of any shares comprised in a transfer notice and such shares

not being sufficient to supply all such members with all the shares mentioned
in their notices of acceptance then the shares comprised in the transfer

notice shall so far as possible be transferred to such members in proportion

to their existing holdings of shares, but so that no member shall bo entitled

(n) Or, " by the valuation of the ftuditovs of the company,"
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to a larger number of shares than the number mentioned in his notice

of acceptance.

The directors may rectify the register and do all such other things

as they may consider necessary for carrying out the foregoing provisions.

Clause 41.

—

Alternative Form.

Transmission of Shares on Death, etc.

No person becoming entitled to any shares by reason of the death or

banlvruptcy of the holder of any shares shall until he transfers or is regis-

tered as a member in respect of such shares be entitled to participate in

the dividends and profits of the company (o).

In case any person who shall become entitled to any shares by reason

of the death or bankruptcy of any member shall not transfer such shares

or apply to be registered as a member in respect of such shares for six

months after the company shall have served on him a notice in writing

requiring him so to do it shall be lawful for the directors to sell or to forfeit

any shares which are at the expiration of such period still standing in the

name of the deceased or bankrupt person and in such case the proceeds

of sale of any share so sold and every share so forfeited shall be deemed

to be the property of the company and in the case of a forfeited share the

company may dispose of it in all respects as if it had been forfeited under

the provisions hereinbefore contained
( p).

In Substitution tor Clause 42.

Modification of Class Eights.

If at any time the share capital of the company is divided into different

classes of shares the rights attached to any class (unless otherwise provided

by the terms of issue of the shares of that class) may be varied with the

consent in writing of the holders of three-fourths of the issued shares of

that class {q) or with the sanction of an extraordinary resolution passed

at a separate general meeting of the holders of the shares of the class. To

every such separate general meeting the provisions of these presents

relating to general meetings shall mutatis mutandis apply but so that the

necessary quorum shall be two persons at least holding or representing

by proxy one-third of the issued shares of the class.

(o) This form will require an forfeiture is an exception to the

alteration in Clause 41. It was rule that a limited company cannot

apparently usually inserted in be a shareholder in itself and pre-

charters from the Crown, see per sumably proceeds on the footing

Kekewich, J., Allen v. Gold Reefs of that the owner of the shares for-

West Africa, Ltd., [1899] 2 Ch. 48 ;
feited is not worth suing. See ante,

and it i:; in the Companies Clauses p. 71, and infra, p. 275 as to this.

Act, 1845, s. 18. It is, however, (q) These clauses apply where the

not very common now. rights are not given by the riemo-

(p) So far af. regards forfeiture, randuna and, probably, if contained

a soniov/hat siriilar clause may be in the original articles even where
found in the c.if-e of the company the rights are given by the memo-
in Reward v. Wheatley (1853), 3 randmn; this point is discussed

De G. M. & G. 628, but that was below, pp. 317 and 318. They are

a company foimed under 7 Geo. hable to abuse in cases where persona

IV. c. 46, £.nd it is doubtful whether hold a larger number of shares in

forfeiture is aUowable in the case other classes of shares, or have

of a limited company except for some interest adverse to that of

non-paynicnt of calls seeing that the class they represent.
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Share Warrants.

In Substitution for Clauses 57 et seq.

The directoi's may on the issue of any share-warrant make such con-

ditions as to the terms upon wliich the same may be surrendered and as

to which if any of the rights of a member are to be conferred tliereby and

generally in relation to such share-warrant as they think fit.

Voting.

In Substitution for Clause 81.

Every ordinary share shall confer one vote and every founders share

shall confer two votes.

or

Every member shall have one vote for ever)' share up to ten and an

additional vote for every five shares beyond ten shares up to one hundred

and an additional vote for every ten shares beyond the finst hundred.

The directors may on the issue of any debentures provide that the

holders of such debentures shall be entitled to such votes at any general

meeting of the company as may be thought fit but nothing herein contained

sliall be deemed to authorize the directors to make any jirovision enabling

any person to vote in respect of any debenture held by liim on a special

or an extraordinary resolution.

Every ordinary share shall confer one vote and every preference share

shall confer one vote on any resolution affecting the rights of the preference

sliareholders or authorizing the issue of any debentures or the giving of

any security or for the winding-up of the company.

Form to be added to Clause 88 in the Case of Companies Carrying
ON Business in a Foreign Country, for the Purpose of
Enabling Non-Residents to Vote.

Any member who is resident in Egypt {r) ma}' give his proxy to vote
for or against any resolution to the chairman of the board of directors

or other the chairman of the meeting at which it is proposed that such
proxy shall be used by depositing the same at any office of the company
in Egypt not less than three days prior to the holding of such meeting
and particulars of the proxies so deposited shall be communicated by
telegram to such chairman for use at such meeting.

Directors.

Alternative for Clauses 91 and 92 (First Directors).

The first directors shall be A. B. of C. D. of

E. F. of etc.

Alternative for Clause 94 (Remuneration of Directors),

The remuneration of the directore shall from time to time be determined
by the company in general meeting (s).

or

The directors shall be entitled to receive by way of remuneration

(r) The stamp on these proxies («) The remuneration will, unless
Would now appear to be \d., and the resolution otherwise provides,
they may be stamped before the ex- run from the date when such reso-
piration of thirty days after it is first lution is passed: London (ligantic
received in England: Finance Act, Wheel Co. (1908), 24 T. L. R. G18
1907, s. 9.

S.C.L. K
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£5000 per annum. Such remuneration shall be divided among the directors

in such proportions and manner as they shall from time to time agree

upon and in default of agreement the same shall be divided among them
equally (<),

Another Alternative for Article 94.

Each of the directors shall receive as a remuneration for his services

and there shall be allowed to each of them from the date of the incor-

poration of the company a sum calculated at the rate of £200 per annum
with a sum calculated at the rate of £50 per annum extra for the

chairman and such sums shall be paid at such times as the directors

may determine (u) and they shall also be entitled to receive and be paid

a sum equal to 5 per cent, of the dividends distributed in each year : such

percentage shall be divided equally between them but so that any director

who has not held office for the whole year shall only receive a sum pro-

portionate to the time during wliich he has served.

Article to be added after Article 94, when Required,

(Expenses op Directors.)

Each director shall in addition to any other remuneration be entitled

to be recouped all travelling hotel and other expenses properly incurred

by liim for the purpose of attending meetings of the directors or of any

committee of the directors [or any general meeting of the company] or

otherwise in the coiirse of the company's business (x).

To BE added after Clause 94 (where desired).

(Power to forego Remuneration.)

A resolution of the directors providing that directors shall not be paid

any remuneration which has not actually been paid whether the same

shall have become payable or not or that the directors shall not be entitled

to any remuneration for a period or postponing the payment of any such

remuneration shall be valid and binding on all the directors (y).

To BE ADDED AFTER CLAUSE 95 WHERE THE COMPANY CARRIES

ON Business Abroad. (Local Boards.)

Tlie directors may provide for the management of the affairs of the

company in England [or abroad] («) in such manner as they may think

fit and in particular they may appoint any person or persons to be

directors in England [or abroad] (z) and may provide that such person or

persons shall receive such remuneration and shall require such qualifica-

tion, if any, and shall hold office for such period as the directors think fit

and shall have all the powers rights and duties hereby conferred on

{t) In this case nothing will be allowed there must be svtch an

received for any part of a whole article. Young v. Naval, Military

year. Saltan v. New Beeston Cycle and Civil Service Co-operative Society

Co., [1899] 1 Ch. 775, where this is of South Africa, [1905] 1 K. B. 687.

not desired it is best to give each (y) This clause gets over the

director his share of remimeration dif3ficulty felt in Lambert v. Northern

as in Clause 94. Railway of Buenos Ayres (1870),

(u) The determination of a time 18 W. R. 180, and referred to in

for payment is a condition pre- McConnelVs Claim, [1901] 1 Ch.

cedent to any payment, Caridad 728.

Copper Mining Co. v. Swallow, (z) To be inserted if the ordinary

[1902] 2 K. B. 44. The case of place for holding directors' meetings

Nell v. Atlanta Gold and Silver is in England, in which case the

Mines, (1895), 11 T. L. R. 407, words "in England" will be

depended on very special wording. omitted.

(x) If such expenses are to be

I
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directors or some only of such powers rights and duties but any such

appointment shall provide that such powers rights and duties shall be

exercised only in England [or abroad] (2).

Insert in Clause 9G after Sub-Clause 4 where Desired.

(5) If he be absent from six consecutive meetings of the directors

without the leave of his co-directors.

Alterations to Articles 101 et seq., (where some op the Directors

are to be appointed by the Promoters or Debenture holders,

ETC., OF the Company).

Add at the end of Artide 98.

For the purposes of this and the next succeeding article no nominated

director shall be deemed to be a director.

Substitute for Article 101.

The company at the ordinary meeting at which any director other

than the said A.B. or CD. or any person nominated to fill the place of

either of them under the provisions hereinafter contained shall retire shall fill

up the office vacated by the retirement of such director by electing another

director. On the retirement of the said A.B. or of the said CD. (a) or

of any person appointed to fill the place of either of them (all of which

persons are herein referred to as the nominated directors) X.Y, of

shall during his life and after his death his executors or administrators

or the trustees of liis will while they hold shares in the company shall

have power to appoint a new director to fill up the ofiice of the nominated

director so retiring.

[Then will follow Clause 102. Clauses 103 and 105 will in many
cases be omitted.]

For Clause 104.

The company may by extraordinary resolution remove any director

other than a nominated director before the expiration of his term of o£Sce
and the person (if any) entitled to appoint a nominated director (herein-

after called the nominator) may by writing under Ms hand remove a
nominated director before the expiration of his term of ofiice, and in such
case the company or the nominator as the case may be may in the case
of the company by ordinary resolution and in the case of the nominator
by writing under his hand appoint another person in place of the person
so removed by them or him. The person so appointed shall hold ofiice

during such time as the director in whose place he is appointed would have
held the same if he had not been removed.

(2) To be inserted if the ordinary directors will fill casual vacancies
place for holding directors' meetings other than those caused by a nomi-
is in England, in which case the nated director ceasing to act, the
word " England " will be omitted. nominator will appoint in tlie case of

(a) The .\rticles will contain a caisual vacaucioH among the uomi-
provision that A.B. and CD. shall nated directors,
be two of the fii'st directors ; the
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Upon the executors administrators and tlie trustees of the will of the

said X.Y, ceasing to liave the iiovvers of nomination hereinbefore given

to them any director nominated by tliem shall forthwith cease to be a

director [or sliall for the })ur]K)ses of these presents be deemed to be a

director appointed otherwise than by nomination and the date when he

was last nominated shall be deemed to be the date of his last election.]

The following article is sometimes added (Alternate directors)

—

It shall be lawful for any director by writing under his hand to appoint

any other person to act as a director in his place and any person so appointed

shall while his appointment shall continue have all the powers rights and
duties which but for such appointment the person appointing him would
have had : but so that if for any reason the director making the appoint-

ment shall cease to hold office the powers rights and duties of the person

so appointed shall forthwith cease, and so that such last-mentioned person

shall not require any qualification or receive any remuneration from the

company.

Sometimes there is an article appointing some person or persons

to be a governing director or governing directors (h). (Governing

director.)

A.B. of and CD. of shall be governing

directors of the company and each of them shall hold such office during

his life or until he shall give notice to the company resigning such office

or shall cease to hold his qualification shares.

A governing director shall in addition to any casting vote he may have,

have two votes at every nieeting of the directors—or of a committee of

tlie directors—and he shall have power to veto any act done or resolution

passed at a meeting of directors in all cases where the directors have a

discretion as to whether they will or will not do a particular thing or pass

a particular resolution. Such power of veto must be exercised witliin

fourteen days after the act or resolution vetoed was done or passed and
within such period notice in writing of such exercise must be given to the

comi^any [provided always that if any governing director shall exercise

the power of veto hereby given to him and the other governing director

and two-thirds of the directors other than governing directors shall within

fourteen days after notice of such exercise has been given to the company
as hereinbefore provided sign a resolution declaring that it is not desirable

that such veto shall take effect then and in such case such veto shall be

void and of no effect] (c).

For Clause 111 is (occasionally) substituted (Resolution signed by
majority of directors)

—

A resolution in wTiting signed by a majority [or by two-thirds] of the

directors shall have the same effect as a resolution passed at a meeting

of directors.

MORTGAOES AND CHARGES.

Amongst the clauses dealing with mortgages or charges is

occasionally a clause in the following form :

—

The company shall not mortgage or charge any of its property or assets

(h) If there is a governing director governing directors,

the provisions dealing with tlie (f) The words in brackets may
vacation of the office of directors, be added to avoid a deadlock

retirement by rotation, removal of where there is more than one

directors, etc., should be naade to governing director.

applv to directors otlier than
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without the consent of the preference shareholders to Ix; obtained in the

same way in all respects as is hereby provided in cases where it is proposed

to modify the rights of such preference shareholders id).

Dividends, etc. (e).

Substitute for Article 126.

Subject to the riglits of members whovse shares have been issued on

special terms all dividends shall be paid to the members in proportion

to their shares (/).

Subject to the rights of persons if any entitled to shares with special

rights as to dividends all dividends shall be declared and paid according

to the amounts paid on the shares but if and so long as nothing is paid

up on any of the issued shares in the company dividends may be declared

and paid according to tlie amounts of the shares. No amount paid on a

share in advance of calls shall while carrying interest be treated for the

purpose of this article as paid on the share (g).

Clause to be used with Article 126, that clause being varied by

inserting the w^ord " ordinary " before the word " shares " at the end

of the clause (vendors' shares to be treated as paid in advance of calls).

The Shares numbered to in the capital of the company shall

be called vendors shares and any amount which is paid up or deemed
to be paid up on any such share and wliich is in excess of the amount
which has been paid up upon the ordinary shares of the company shall

be deemed to be paid up in advance of calls and sjiall bear interest at the

rate of 5 per cent, per annum. No amount paid up in advance of calls

shall while carrying interest be treated as paid up for the purpose of any
dividend or for the purpose of ascertaining the amount paid up on any
ordinary share. If at any time different amounts shall be paid up on

different ordinary shares then for the purpose of this Article tiie amount
paid up on the ordinary shares of the company shall be deemed to be the

amount paid up on the largest number of ordinary' shares of the company
and in case there are two or more sets of ordinary shares which are equal

in numbers but have different amounts paid up the one of such sets wliich

has the largest amoimt paid up shall for the purpose of this article bo

deemed to be the largest in number (gg).

{(l) This clause may prove a (g) This is the form of Article in

great inconvenience, and very care- Tal)lo A. It is thought that tlie

ful consideration should bo given last sentence of the article is quifo
to all the facts of tlio case before unnecessary, for moneys paid in

addinj:; it. advance of calls woukl not ai)poar
(') 1'ho forrrs given for use in to ))o moiioys paid up on shares,

the memorandum may in many They would ajipear rather to cou-
cartes be adapted for use in the stituto a dol)t from the c()ini)auy

articles. to the sharoliolder : Lock v. Qurcnu-

(/) The result of this clause is land, [189G] A. C. 461; Dale v.

that fully paid shares get the same Martin (1883), 11 L. R. Ir. ."^71.

dividend as shares which are partly (gg) Tliis clause will affect the
paid or on which nothing has been riglits on a winding-up if tho
paid: OoA-ftanA- Oi7(!'o. v. C'?7/?/i(188.'5), articles contain clauses as to wind-
8 A. C. 65. For a case wliere shares iiig-up like tho one on p. 114,
have been consolidated, Wakefield supra.
Boiling Stock Co., [18921 3 Ch. 165.
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Another Clause in lieu of 126 (one class to receive a fixed

dividend—the other the balance of dividend).

Subject to the rights of members whose shares have been issued on

special terms all funds available for dividend shall be distributed as

follows in the first place in the payment of a cumulative [or non-cumulative]

dividend at the rate of per cent, per annum to the members [or

holders of preference shares] on the amounts paid up on their shares and

the balance if any in the payment of a dividend to the members [or holders

of ordinary shares] in proportion to their shares.

Another Form (each class to receive a fixed dividend, the balance

to be distributed between the classes).

Any profits which the company may determine to distribute shall be

applied and paid as follows—^first in paying a non-cumulative dividend

at the rate of 5 per cent, per annum on the amount paid up on the pre-

ference shares, secondly in pajdng a non-cumulative dividend at the rate

of 7 per cent, per annum on the amounts paid up on the ordinary shares ;

thirdly in paying a further dividend on the amounts paid up on the pre-

ference and ordinary shares pari passu as one class of shares [or and the

balance of such profits shall be distributed as to one-third thereof among

the holders of preference shares in proportion to the amounts paid up on

their shares and as to two-thirds thereof among the holders of ordinary

shares in proportion to the amounts paid up on their shares.]

Clauses to be substituted for Clause 127 (Interest out of capital).

The company may with the previous sanction of the Board of Trade

pay interest at such rate and for such period as may be sanctioned by the

Board of Trade on the amount for the time being paid up on any shares

of the company issued or to be issued for the purpose of raising money

to defray the expenses of the construction of any works or buildings or

the provision of any plant wliicb cannot be made profitable for a lengthened

period and any interest so paid shall be charged to capital as part of the

cost of construction of such work or building or the provision of such

plant iji).

Except in the eases provided for in the foregoing article no dividend

shall be paj'able except out of the profits arising from the business of the

company.

(ft) This power may be given by of Indian Railways by the Indian
special resolution or by the Articies Railways Act, 1894 (extended by
(Companies (Consolidation) Act, 5 Ed. 7, c. 21), and amended by
1908, s. 91). It obviously applies Indian Railways Amendment Act,
only to companies having some sort 1 906. There the power must be by
of an undertaking (e.gr. a factory). special resolution or in the memo-
In such companies even if this randum, and the sanction of the
article is omitted it may be well to Secretary of State in Council of

preface Article 127, or the Article India, not of the Board of Trade,
corresponding to it, with words must be obtained. Section 91 of

such as " Except in cases provided the Companies (Consolidation) Act,
" by s. 91 of the Companies (Con- 1908, does not apply to companies
"solidation) Act, 1908, or any coming under these enactments. As
" statutory modification thereof for to these provisions, see ante, pp. 80
" the time being in force." A and 81.

similar provision is made in the case
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Another clause substituted for Clause 137 (Fund available for

dividend).

No dividends shall be paid except out of the profits of ihe company
[or the realized profits of the company].

Another clause which may be substituted for Clause 127.

No dividends shall be paid out of capital.

Form of article giving the shareholders an absolute right to the

profits of the company. Omit Clauses 125, 126, 127, and 128, and

continue.

No dividends shall be paid except out of the profits of the company.

The directors may in priority to any dividend set aside out of the profits

of the company such sum as they think proper as a reserve fund to meet
contingencies or for equalizing dividends or for repairing or maintaining

works connected with the business of the company or any part thereof

or for any other purpose the directors think proper and the directors may
invest the sum so set apart as a reserve fund upon such investments as

they may select.

Subject to the last preceding article and subject to any arrangement

wliich may from time to time have been entered into relative to the re-

numeration of any manager or other officer of the company by way of

commission or a percentage on the net profits of the company or any part

thereof the entire net profits of each year shall be divided among the share-

holders of the company in proportion to their shares (i).

The directors may from time to time declare interim dividends.

Clause to be substituted for Article 132 (Forfeiture of dividends).

No dividend shall bear interest against the company and all dividends

unclaimed for three years after having been declared may be forfeited

by the directors for the benefit of the companj- {k).

Secret Reserve Fund.

Clause to be added after Article 138.

If the directors shall set ajiart all or any part of the reserve fund to a

secret reserve fund wliich they are hereby empowered to do such reserve fund

need not except so far as is hereinbefore otherwise provided be sho^^n or

disclosed in the balance sheet or except so far as otherwise provided by the

Companies (Consolidation) Act 1908 in the summary required by section 26

of that Act [kk), nor save as aforesaid need the cUrectors give any information

to the shareholders as to the amount invested or application thereof but

all particulars relating thereto shall bo disclosed to the auditors of the

company whose duty it shall be to see that the same is applied for the pur-

poses of the compau}' but except where they consider it necessary for the

(i) The effect of an article of this is desired,
kind in a winding-up is shown liy {kk) In the case of a private com-
Rridgewater Navigation Co., [1891] pany, as section 26 of the Act
2 Ch. 317. It is, however, very does not apply, tho words "except
unusual, as to the effect of tho so far as is hereinbefore " to "save
usual form of Article. Crichtons as aforesaid " may be omitted, and
Oil Co., [1902] 2 Ch. 86. in thoir place tho'words, " notwith-

(k) This form not to be \i?ed standing anything hereinbefore con-
where a Stock Exchange quotation tained " may bo inserted.
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proper fulfilment of their duties as auditors they shall not give any infor-

mation with regard to the same to the members or otherwise (/).

Notices.

Sometimes in the notices clauses is added a clause in somewhat

the following form :

—

In cases not herein otherwise provided for any notice may be given

by advertisement in a newspaper circulating in tlie neighbourhood of the

registered office of the company and any such notice shall be deemed to

be duly given on the day on which the advertisement appears.

Winding-UP.

Variations of Article 154.

Where the original capital consists of two classes of shares.

Subject to the rights conferred on the holders of preference shares in

the original capital of the capital of the company by the company's

memorandum of association and to any rights which may be conferred

on the holders of any shares which may be issued on special terms the

assets of the company remaining after satisfaction of the debts and
liabilities of the company and after payment of the costs of liquidation

shall on a winding-up be divided among the holders of the ordinary shares

of the company.

Or in cases where the preference or founder's shares are to have a

preference as to capital and the memorandum of association does

not deal with the point (m).

On a winding-up the assets remaining after satisfaction of the debts

and liabilities of the company and after payment of the costs of liquidation

shall be paid and applied as follows. First in repayment to the preference

shareholders of the amounts paid up on their shares [together with a bonus

of 105. per share]. Secondly in repayment to the ordinary shareholders of

the amounts paid up on their shares and the balance shall be distributed

[as to one-third thereof among the preference shareholders and as to the

remaining two-thirds"] among the ordinary shareholders. This clause is

without prejudice to the rights of persons whose shares are issued on

special terms.

Provision where Capitalists have put Money into the Concern on
THE Terms that such Money is to be repaid before anything

IS returned in respect op Payments made otherwise than
IN Cash.

On a winding-up the assets remaining after satisfaction of all the debts

and liabilities of the company and after payment of the costs of liquida-

tion shall be paid and applied as follows. First in repayment to such

members as have paid for their shares either wholly or partly in cash of

the cash so paid by them. Secondly in repayment to such members as

(I) This clause gives effect to the post, pp. 409 and 410 as to this

law laid down by Newton v. case.

Birmingham Small Arms, [1906] (w) The fact of shares conferring
2 Ch. 378, as altered by s. 26 (3) of on their liolders a preference as to

the Companies (Consolidation) Act, dividend, does not cause them to

1908, which does not apply to confer a preference as to capital

private companies. It is doubtful on winding-up. London India-
whether the amount of the fund rubber Co. (1867), 5 Eq. 519.

wovUd have to be disclosed. See



Form Incorporating Table A 137

have paid for their shares either wholly or partly otherwise than in cash

of the amounts which they are credited as having paid otherwise than in

cash and the balance shall be distributed among the members in proportion

to the amounts paid or which ought to have been paid by them at the

commencement of the winding-up in resi>ect of their shares without making
any distinction as to the manner in wliich such paj^ment was made and if

there shall not be sufficient assets to repay the whole of the cash paid or

as the case may be the whole amount credited as having been paid in

respect of the shares of the company then all losses sliull be borne as

follows that is to say in the first case in proportion to the amount of cash

paid or agreed to be paid in respect of the shares and in the second case

in proportion to the amount credited as having been paid otherwise

than in cash in respect of the shares.

This clause is without prejudice to the rights of persons whose shares

have Ijeen issued on special conditions.

Provision to be added where there are different Classes of
Shares in Lieu of Part of Clause 154.

Any assets divisible among any class of shareholders under the pro-

visions hereinbefore contained shall be divided among them in proportion

to the amounts or which ought to have been paid by them at the com-
mencement of the winding-up in respect of their shares. This clause

is without prejudice to the rights of persons whose shares are issued on

special terms.

Articles of Associations.

{Short Form Incorporating Table A.)

The Companies (Consolidation) Act, 1908.

Company Limited, by Shares.

Articles of Association of the Company, Limited.

1. The regulations contained in Table A. in tlic First Schedule to the

Companies (Ojnsolidation) Act 1DU8 (hereinafter called Table A.) shall

except so far as the^- are hereinafter varied apply to the company.

2. The following expressions shall when they occur in Table A. or in

these presents have the following meanings.

The expression " the company " shall mean the above mentioned

company.

The expressions "the directors" "the Board" mean resjteetively

the directors and the Board of Directors of the Compan}- and the definition

of the word director contained in section 285 of the Companies (Consoli-

dation) Act 1908 is excluded.

The expression " month " shall mean calendar month.
3. The directors may proceed to allotment upon a minimum sul)scrip-

tion of shares.

4. The company may pay to any person a commission at a rate not
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exceeding per cent, in consideration of his subscribing or

agreeing to subscribe whether absolutely or conditionally for any shares

in the company or procuring or agreeing to procure subscriptions whether

absolute or conditional for any shares in the company.

5. Clause 9 of Table A. shall be varied by inserting after the word
" called " the words " or liable to be called " and after the words " presently

payable by liim or liis estate " the words " either alone or jointly with any

other person," and between the words "the company" and the words
" but the directors " the words " and the company shall have a like lien on all

shares other than fully paid shares {n) standing registered in the name of

more persons than one for all moneys presently payable by them or any

one or more of them or the estates of all or any one or more of them either

alone or jointly with any other person to the company."

6. Clause 11 shall be varied by striking out the words "subject to a

like lien for sums not presently payable as existed on the shares prior

to the sale."

7. Clause 12 shall be varied by adding at the end of the words " Tliis

Article shall be without prejudice to the rights of any member in respect

of any share which has been issued to him on special conditions,"

8. Clause 13 of Table A. shall be varied by insertion of the words
" and instalments " after the Words " all calls " and Clause 25 by the insertion

of the words " or the instalment became payable " after the words " the

call was made."

9. Clause 33 shall be varied by adding the words " and in the assets

on a winding-up " after the words " dividends and profits of the company "

and Clause 34 by striking out the words " other than those relating to

share warrants."

10. Clause 43 of Table A. shall be varied by inserting at the

beginning thereof the words "subject to any direction to the contrary that

may be given by the resolution sanctioning the increase of share-capital."

11. Clause 46 of Table A. shall be varied by omitting the words "at

such time in the month following that in which the anniversary of the

company's incorporation occurs and at such place," and by omitting all

words after the words " as the directors shall approve."

12. Clause 47 of Table A. shall be varied by striking out the words
" above mentioned " and adding after the words " general meetings

"

where they first occur the words "in the last preceding clause hereof

mentioned."

13. Clause 49 of Table A. shall be varied by substituting the words
" the accidental omission to give any such notice " for the words " the

non-receipt of the notice by any member."

14. Clause 68 of Table A. shall be varied by inserting after the words
" the number of the directors " the words " shall be not more than

or less than ," and by adding at the end the words "and until

directors are appointed the subscribers to the memorandum of association

(n) Where a quotation on the a fully paid share," and " other

Stock Exchange is not desired the than fully paid shares " where they
words " other than fully paid occur in the said Clause 9, will bo
shares " may be omitted here, in omitted,

which case the words " not being

i
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shall have all the powers by these presents or by Table A. conferred on

directors."

15. The quaUfication of a director shall be the holding of shares of the

nominal value of £ in the capital of the company either as sole

holder or as the one of several joint holders whose name stands first in

the register of members and any person who accepts the office of director

and who is not already qualified shall unless he obtain his qualification

witliin one month from the date of his appointment be deemed to have

agreed to take his qualification shares from the corapanj^ and the com-

pany shall allot the same accordingly. Clause 70 of Table A. shall not

apply to tliis company.

16. Clause 77 of Table A. shall be varied by inserting in sub-clause (e)

thereof after the words " any contract with the company " the words
" without declaring his interest at the meeting of the directors at wliich

such contract is determined upon if liis interest then exists or in any other

case at the first meeting of the directors after the acquisition of such interest
"

and by the substitution in the proviso to such clause of the words " any

contract or work in wlxich he is eitlier directly or indirectly concerned

or interested " for the w^ords " any such contract or work."

17. Clause 78 of Table A. shall be varied by inserting the words " other

than any managing director or manager after the words " the whole of

the directors " and also after the words " one-third of the directors for

the time being."

18. Clause 94 of Table A. shall be varied by adding the words " or a

managing director or manager " after the words " acting as a director
"

and also at the end of the clause.

19. Clause 98 of Table A. shall be varied by striking out the words
" but if and so long as nothing is paid up on any of the shares in the com-

pany dividends may be declared and paid according to the amount of the

shares."

20. Clause 110 of Table A. shall be varied by omitting the words
" unless the contrary is proved to have been effected at the time at which

the letter would be delivered in the ordinary course of jiost" and substitu-

ting the words " any such notice shall be deemed to have been served

witliin twenty-four hours from the time when the letter containing the

same was put into the post office."

21. On a winding-up if there are any assets remaining after satisfaction

of all the debts and liabilities of the company and after payment of the

costs of liquidation and repaj-ment to the shareholders of the amounts

respectively paid by them on their shares then the assets so remaining

shall be divided among the shareholders in proportion to the amounts

paid or which ought to have been paid by them at the commencement
of the winding-up in respect of their shares ; but if after payment of the

said debts and liabilities and costs there shall not remain sufficient assets

to repay to the shareholders the amounts respectively paid by them on

their shares then the loss shall be borne b}- the shareholders in proportion

to the amounts paid by them or which ought to have been paid by them
at the commencement of the winding-up in respect of their shares. This

article is without prejudice to the rights of persons whose shares are issued

on special conditions.
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Articles of Association for Private Company (o).

Use ordinary form (pp. 95 el seq.) except as herein varied. Omit

Clauses 3 and 4, and Clause 5, and insert instead of 3

—

Private Company.

3. (1) The number of members exclusive of persons who are in the

employment of the company shall not exceed fiftj'. For the purpose

of this Article two or more persons holding one or more shares jointly

shall be treated as a single member.

(2) The public shall not be invited to subscribe for any shares or

debentures of the company.

(3) The right to transfer shares of the company shall be restricted

in manner hereinafter provided.

Clause 8 and 9 may be omitted.

In Clause 22 omit if thought fit, the words " not being a fully paid

share " in each case where they occur.

Clause 37—omit everytliing after the words " The directors may decline

to register any transfer of any shares "
{p), or insert one of the clauses on

jjp. 126 et seq.

Clause 51. Strike out the words " in such manner as they tliink most

beneficial to the company" and substitute "in any manner wliich they

think beneficial to the company and which does not contravene the pro-

visions of Article 3 (q) of these presents.

Clauses 55 to 61. The registrar declines to register as a private company
a company whose articles allow of share-warrants and it will therefore

usually be necessary to omit these provisions altogether.

Clause 120. Omit.

Clause 138. Strike out everything between the words " Every such

balance sheet " and the words " shall state the total amount of the sums
paid by way of commission."

Clause 139 must be omitted and Clause 140 may be omitted if desired.

In very small companies the provisions as to the numbers required for

a quorum and for demanding a poll will sometimes have to be altered (qq).

Articles of Association of a Company Limited by Guarantee
AND not having A ShaRE CAPITAL.

The Companies (Consolidation) Act, 1908.

Company Limited by Guarantee and not having a Capital divided into

SJuires.

Articles of Association of Limited.

Number of Members.

1. The Company for tlie purpose of registration is declared to consist

of mcmbsrs, but the directors may at any time register an increase

of members.

(o) These companies need only {q) The Articles restricting the

have two memljers. Companies number of members and forbidding

(Consolidation) Act, 1908, s. 2. an offer of shares or debentures to

(p) It is thought that the re.strio- the company,
tion must apply to all shares, but (qq) It will sometimes also be

there is nothing to prevent one desirable to allow non-members to

restriction being made appheable act as proxies. This will be ex-

to one set of shares, and another to pressly provided for.

another set.
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2. In the construction of these Articles of Association the following

expressions shall where the context admits have the following meanings :

—

Words importing the singular number only shall include the plural

number ; and words importing the plural number only shall include

the singular number ; words importing the masculine gender only

shall include females ; and words importing persons shall include

corporations.

The word " month " shall mean calendar month.

The expressii)n " the Company " shall mean the above-mentioned

Company.

The expressions " the directors " " the board " shall mean respectively

the directors and the board of directors of the Company.

The expression " member " shall mean a member of the Company.

The expression " these presents " sliall mean these Articles of Associa-

tion.

Members,

3. Ever}' person who insures any ship or share in a ship with the

Company shall be deemed to have agreed to become a member.

4. The directors may decline to accept any person as a member.

5. Any member may give the Company three months' notice of liis

intention to resign his membership, and on the expiration of such period

he shall cease to be a member.

6. Tlie Company in general meeting in all cases and the directors in

the cases hereinafter specified may exclude any person from member-

ship.

7. Any person who has ceased to be a member shall continue liable

in respect of all claims incurred up to the time of his ceasing to be a

member.

8. Any person who has ceased to be a member shall be entitled to all

rights wliich have accrued to liim while a member under any policy of

insurance effected with the Company ; but from the date of his ceasing

to be a member he shall be excluded from all benefits to wliich members

are entitled under these presents and as from such date every such policy

shall be deemed to have come to an end.

Business.

9. Every contract of insurance shall be made in the name and under

the common seal of the Company.

10. The Company shall not be liable to any member or other person

for the amount of any loss except to the extent of the funds which it is

able to recover from the members or other persons liable for the same,

and which are applicable for the purpose.

11. Every engagement or liability of a member in resi)ect of any
insurance shall for all purposes relative to enforcing such engagement or

liability be deemed to be an engagement or liability b}' or on the part

of such member to the Company and not to any other member or members
and all moneys paj^able thereunder shall be paid to the Company.

Calls and Subscriptions.

12. There shall be paid to the Company for each sliip on admission
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an entrance fee of Is. per cent, on the amount insured and on or before

January 1st in each succeeding year a like sura of Is. per cent.

13. The directors may from time to time make such calls upon the

members in respect of allowed claims and current expenses as they think

fit provided that fourteen days' notice at least shall be given of each call.

14. Every such call shall be made on all the members rateably in the

proportions which the sums insured by them respectively bear to the

amount of all the sums insured by the Company at the respective times

of the losses giving rise to the claims.

15. Each member shall be liable to pay any call made on him and

any subscription presently payable by liim at the time and place appointed

by the directors.

IG. A call shall be deemed to have been made at the time when the

resolution of the directors authorizing such call was passed.

17. If before or on the day appointed for payment of any call or sub-

scription any member does not make such payment then he shall be liable

to pay such call or subscription together with interest on the same at the

rate of five pounds per cent, per annum from the day appointed for pay-

ment thereof to the time of actual payment but the directors shall be at

liberty to waive payment of such interest wholly or in part.

18. In the event of any sums for the time being payable by any member
of the Company not being duly paid the amount of such deficiency shall

be borne and made good rateably in the proportions before-mentioned

by the other members of the Company. For the purposes of ascertaining

the rateal)le amount payable by any member under this article the

member in default shall be deemed to have ceased to be a member.

19. Each member who may for the time being be entitled to receive

from the Company any loss claim or demand shall bear and contribute

his own proportion thereof as a member,

FORFEITUKE.

20. If any member fails to pay any call or any subscription on the day

appointed for payment thereof the directors may at any time thereafter

during such time as the call or subscription remains unpaid serve a notice

on him or on his personal representative requiring payment of such call

or subscription together with interest and any expenses that may have

accrued by reason of such non-payment.

21. The notice shall name a further day not earlier than the expiration

of fourteen days from the day of such notice on or before wliich such call

or subscription and all interest and expenses that may have accrued by

reason of such non-payment are to be paid.

22. The notice shall also state that in the event of non-payment at or

before the time appointed the member to whom the notice is sent will be

excluded from membership,

23. If the requisitions of any such notice as aforesaid are not complied

with the member to whom such notice has been given may at any time

thereafter before the payment required by the notice has been made be

excluded from membership by a resolution of the directors to that effect.

24. If any member shall become bankrupt he shall forthwith cease

to be a member.

M
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Genebal Meetings.

25. The first general meeting of members of the Company shall be

held witliin a period of not less than one month nor more than three auonths

from the date at which the Company is incorporated.

20. Subsequent general meetings shall be held once at least in each

calendar year at such time and place as may be prescribed by the directors

but so that no such meeting shall be held at an interval of more than

fifteen months from the last preceding general meeting. The meetings

in this and the last preceding article referred to shall be called ordinary

meetings.

27. Every general meeting of the Company other than an ordinary

meeting shall be called an extraordinary meeting.

28. The directors may whenever they tliink fit and shall on the re-

quisition of not less than five members who have paid all calls or other

sums then due from them forthwith proceed to convene an extraordinary

meeting.

29. The requisition must state the objects of the meeting and must be

signed by the requi.sitionists and deposited at the oftice of the Company
and may consist of several documents in like form each signed by one or

more requisitionists.

30. If the directors do not proceed to cause a meeting to be held within

twenty-one days from the date of the requisition being so deposited the

requisitionists or a majority of them may themselves convene the meeting

but any meeting so convened shall not be held after three months from the

date of such deposit.

31. If at any such meeting a resolution requiring confirmation at

another meeting is passed the directors shall forthwith convene a further

extraordinary meeting for the purpose of considering the resolution and

if thought fit of confirming it as a special resolution and if the directors

do not convene the meeting within seven days from the passing of the first

resolution the requisitionists or a majority of them maj^ themselves convene

the meeting.

32. Any meeting convened by requisitionists as aforesaid shall be con-

vened in tlie same manner as nearly as possible as that in which meetings

are to be convened by directors.

33. Seven days' notice at the least specifying the place the day and the

hour of the meeting and in case of special business the general nature of

Buch business shall be given to the members in manner hereinafter men-
tioned or in such other manner if any as may be prescribed by the Com-
pany in general meeting ; but the accidental omission to give anj' such

notice by any member shall not invalidate the proceedings at anj' meeting.

34. In the case of a special resolution the notice convening the two
meetings may be given at one and the same time and the second meeting

shall be deemed to have been properly convened notwithstanding the fact

that such notice states that it will only be held in the event of the reso-

lution proposed at the first meeting having been passed by the requisite

majority.

35. All business shall be deemed special that is transacted at an extra-

ordinary meeting and all that is transacted at an ordinary meeting with
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the exception of the consideration of the accounts balance sheets and

ordinary reports of directors.

Proceedings at General Meetings;

36. Except as hereinafter provided no business shall be transacted

at any treneral meeting unless a quorum of members is present at the

time when the meeting proceeds to business.

37. At any general meeting a quorum shall consist of three members

personally present and entitled to vote.

38. If within half an hour from the time appointed for the meeting a

quorum is not present the meeting if convened on the requisition of

members shall be dissolved in any other case it shall stand adjourned to

th" same day in the next week at the same time and place and if at such

adiourned meeting a quorum is not present within half an hour from the

time appointed for the meeting any two or more members present and

entitled to vote shall be a quorum.

39. The chairman of the board of directors shall preside as chairman

at every meeting of the Company ; but if at any time there is no such

chairman or he is not present within fifteen minutes after the time appointed

for holding the meeting or if he is unwilling to act the members present

shall choose one of the directors who is present and willing to act to be

chairman • but if there be no such director then the members present

shall choose some one of their own number to be chairman.

40. The chairman may with the consent of the meeting adjourn any

meeting from time to time and from place to place but no business shall be

transacted at any adjourned meeting other than the business left un-

finished at the meeting from which the adjournment took place.

41. At any general meeting a resolution put to the vote of the meeting

shall be decided by a show of hands of persons present and entitled to

vote unless a poll is demanded by at least two persons present and entitled

to vote and unless a poll is so demanded a declaration of the chairman

that such resolution has been carried or carried by a particular majority

or lost shall be deemed to be conclusive evidence of the fact without proof

of the number or proportion of the votes recorded in favour of or against

such resolution.

42. If a poll is demanded on any resolution by the requisite number

of persons it shall be taken in such manner as the chairman directs and

the result of such poll shall be deemed to be the resolution of the Company

in general meeting. In the case of an equality of votes whether on a

show of hands or at a poll at any general meeting of the company the

chairman shall be entitled to a casting vote in addition to any vote or

votes to which he is otherwise entitled.

43. A poll demanded on the election of a chairman or on a question

of the adjournment of a meeting shall be taken forthwith. A poll de-

manded on any other question shall be taken at such time as the chairman

of the meeting directs.

Votes.

44. Every member shall have one vote.

45. If any member is an infant or a lunatic or of unsound mind he
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may vote by his guardian committee curator honis or other legal

curator.

40. If a Company is a member it may vote by any person authorized

by resolution of its directors to act as its representative at any meeting

and such representative shall be entitled on behalf of such Company to

exercise the same functions as if ho were a member.

47. No member shall be entitled to vote at any meeting of the Company

unless all calls or other sums presently payable by him to the Company
have been paid.

48. On a poll votes may be given either personally or by proxy,

49. No person shall act as a proxy unless he is apart from any proxy

he holds entitled to be present and vote at the meeting at which lie acts

as a proxy.

no. Every proxy shall bo in writing under the hand of the appointor

and shall be deposited at the registered office of the Companj' not less

than two clear days before the day appointed for holding the meeting or

adjourned meeting at which the person named in such proxy proposes

to vote and in default the proxy shall not be treated as valid.

51. Any instrument appointing a proxy shall be in the following form

or as near thereto as circumstances will admit :

—

The Company Limited.

I of in the county of being a

member of the above-mentioned Company hereby

a]ipoint of or faihng him of

as my proxy to vote for me and on my behalf at the

(ordinary or extracndinary as the case may be) general meeting of

the company to be held on the day of 19

and at any adjournment thereof. Dated this day of

19 .

Signed

DrRECTORS.

52. The number of directors shall not be less than or more
than but in the event of any casual vacancy occurring and
reducing the number of directors to below the aforesaid minimum the

continuing directors or director may act for the purpose of filling up such

vacancy or vacancies or of summoning a general meeting of the Company.
53. The first directors shall be appointed by the subscribers to the

Memorandum of Association.

54. Until directors are appointed the subscribers to the Memorandum
of Association shall have all the powers hereby conferred on directors.

55. Each director shall receive by way of remuneration for his services

a sum calculated at the rate of £ per annum.

Powers and Duties of Directors.

56. The business of the Company shall be managed by the directors
who may pay all expenses incurred in getting up and registering the Com-
pany and may exercise all such powers of the Company as are not by
statute or by these articles required to be exercised by the Company in

S.C.L. L
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general meeting ; but the exercise of all such powers shall be subject to

and in accordance with the provisions of any statute in that behalf and of

these presents and shall also be subject to and in accordance with any

regulations or provisions made by the Company in general meeting, but

no regulation made by the Company in general meeting shall invalidate

any prior act of the directors which would have been vahd if such regu-

lation had not been made.

Disqualification of Dieectors.

57. The office of director shall be vacated :

—

(1) If he becomes bankrupt or insolvent;

(2) If he becomes incapable of acting therein

;

(3) If at any time subsequently to his election he accepts or continues

to hold any office or place of profit under the Company other

than that of managing director or manager or trustee of a trust

deed for securing debentures

;

(4) If he contracts with or is concerned or mterested in or partici-

pate in the profits of any contract with the Company or par-

ticipate in the profits of any work done for the Company

mthout declaring his interest at the meeting of the du'ectors

at which such contract is determmed upon or work ordered if

his interest then exists or in any other case at the first meeting

of the directors after the acquisition of his mterest. Provided

always that the office of director shall in no case be vacated

by reason of his being a member of any Company which has

entered into contracts with or done any work for the Company ;

(5) If he gives notice in writing to the Company resigning his

directorship.

58. No director shall vote on any contract except a contract for in-

demnifying him against any loss he may suffer by reason of his becoming

or being surety for the Company in which he is either directly or indirectly

concerned or interested and if he does so vote his vote shaU not be counted.

Rotation of Dibectors.

59. At the first ordinary meeting the whole of the directors (other than

the managing duector) shall retire from office, and at the first ordinary

meeting in every subsequent year one-third of the directors (other than the

managing duector) or if then* number is not a multiple of three then the

number nearest to one-third shall retire from office.

60. The directors to retire in every year shall subject nevertheless as

hereinafter provided be those directors (other than the managing director)

who have been longest in office since then* last election but as between

persons who became directors on the same day those to retue shaU unless

they otherwise agree among themselves be determined by lot.

61. A retiring director shall be eUgible for re-election.

62. The Company at the ordinary meeting at which any directors

retire in manner aforesaid shall fill up the vacated offices by electing a

like number of persons.

63. If at any meetmg at which an election of du-ectors ought to take

place the places of the vacating dii'ectors are not filled up the vacating
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directors or such of them as have not had their places filled up shall con-

tinue in office until the ordinaiy meeting in the next year and so on from

time to time until their places are filled up.

64. The Company may from time to time in general meeting increase

or reduce the number of directors, but so that such number shall not be

increased beyond the maximum number or reduced beloAV the minimum
number hereinbefore prescribed, and they may determine the order of

rotation in which such increased or reduced number shall go out of ofHce.

G5. The Company may by extraordinary resoluti(jn remove any director

before the expiration of his term of office and may by ordinary resolution

appoint another person in his stead. The person so appointed shall hold

office during such time as the director in whose place he is appointed

wt)uld have held the same if he had not been removed.

(50. The directors shall have power at any time to appoint any person

a director either to fill a casual vacancy or as an addition to the Board
but so that the total number of directors shall not be increased beyond

the maximum number hereinbefore prescribed. Any director so appointed

shall hold office only until the next ordinary meeting.

Proceedings op Directors.

67. The directors may meet together for the despatch of business,

adjourn and. otherwise regulate their meetings as they think fit and deter-

mine the quorum necessary for the transaction of business, questions

arising at any meeting shall be decided by a majority of votes ; in case of

an equality of votes the chairman shall have a second or casting vote
;

a director may at any time summon a meeting of directors.

68. The directors may elect a chairman of their meetings and deter-

mine the period for which he is to hold office but if no such chairman is

elected or if at any meeting the chairman is not present at the time

appointed for holding such meeting the dii-ectors shall choose some one

of their number to be chairman of such meeting.

69. The directors may delegate any of their powers to committees,

consisting of such member or members of their body as they think fit

;

any committee so formed shall, in the exercise of the powers so delegated

conform to any regulations that may be imposed on them by the directors.

Subject to any such regulations and to the provisions of these presents

a committee may elect a chairman and otherwise regulate their meetings

if no such chairman is elected or if he is not present at the time appointed

for holding any meetings the members present shall choose one of their

number to be chairman at such meeting.

70. A committee may meet and adjourn as they think proper. Ques-

tions arising at any meeting shall be determined by a majority of votes

of the members present ; and in case of an equality of votes the chairman

shall have a second or casting vote.

71. All acts done by any meeting of the directors or of a committee of

directors or by any person acting as a director or as a managing director

or as a manager shall notwithstanding that it be afterwards discovered

that there was some defect in the appointment of any such director or

person acting as aforesaid or that they or any of them were disquaUfied



148 The Memorandum and Articles of Association

be as valid as if every such person had been duly appointed and was

qualified to be a director or a managing director or a manager.

72. A resolution in Avriting signed by all the directors shall have the

same efl'ect as a resolution passed at a meeting of directors.

73. The directors shall have power to appoint one or more of their

number ttj be managing director or manager for such term and upon such

conditions as they see fit and they may delegate to such managing director

or manager such of their powers as they in their absolute discretion shall

think fit.

74. Any such managing director or manager shall receive for his

services such remuneration whether by way of salary or commission or

participation in profits or partly in one way and paitly in another as the

directors may think fit. A managing director or manager shall not be

liable to retire by rotation while he continues to be a managing director

or manager, but if in any other way he ceases to be a director his office

of managing director or manager shall ipso facto be vacated.

75. The directors may employ any one or more of their nvimber to do

any special business for the Company and may remunerate any person

so employed and such remuneration may be either in addition to or in

substitution for the remuneration to which any such director is entitled

as director.

Minutes.

76. The directors shall cause minutes of all resolutions and proceedings

of meetings of the Company and of the directors and of every committee

of the directors to be duly entered in books to be from time to time pro-

vided for the purpose and such minutes shall be signed by the chairman

of the meeting at which such resolution was passed or proceeding had or

by the chairman of the next succeeding meeting. The minutes of every

meeting of the directors or of a committee of the directors shall in addition

state what directors were present at such meeting and at every such

meeting each director present shall sign his name in a book to be kept for

the purpose.

Seal,

77. Every document bearing the eonmion seal of the Company must

be signed by at least two directors of the Company and countersigned

by the secretary of the Company or some person duly authorized in that

behalf by the directors.

ACCOITNTS.

78. The directors shall cause true accounts to be kept of the sums of

moneys received and expended by the Company and the matter in respect

of which such receipts and expenditure take place and of the assets and

liabilities of the Company.

79. The books of account shall be kept at the registered office of the

company and shall be open to the inspection of any director but except

with the sanction of the directors no other person shall be entitled to

inspect any book or document or account of the Company unless he is

authorized so to do by statute or by these articles or by a resolution of

the Company in general meeting.

I
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80. Once at least in every year the directors shall lay before the Com-
pany in general meeting a statement of the income and expenditure for

the past year made up to a date not more than six months before such

meeting.

81. The statement so made shall show arranged under the most con-

venient heads the amount of gross income distuiguishing the several

sources from which it has been derived and the amount of gross expenditure

distinguishing the expense of establishment salaries and other hke matters ;

every item of expenditure fairly chargeable against the year's income

shall be brought into account so that a just balance of profit and loss may
be laid before the meeting and in cases where any item oi expenditure

which may in fairness be distributed over several years has been incurred

in any one year the whole amount of such item shall be stated with the

addition of the reasons why only a portion of such expenditure is charged

against the income of the year.

82. A balance-sheet shall be made out in every year and laid before

the Company in general meeting made up to a date not more than six

months before such meeting. The balance-sheet shall be accompanied

by a report of the directors as to the state of the Company's affairs.

83. A printed copy of every such balance-sheet and report and state-

ment of income and expenditure shall seven days previously to the meeting

be served on every member in manner in which notices arc hereinafter

directed to be served.

Auditors.

84. The Company shall at each ordinary meeting appoint an auditor

or auditors to hold oflice until the next ordinary meeting.

85. A director or officer of the Company shall not be capable of being

appointed an auditor of the Company.

86. A retiring auditor shall be re-eligible but no other person shall be

capable of being appointed auditor at an ordinary meeting unless notice

of an intention to nominate that person to the office of auditor has been

given by a member to the Company not less than fourteen days before

the ordinary meeting and the Company shall send a copy of any such

notice to the retiring auditor and shall give notice thereof to the members
in any mode in Avhich notices arc by these presents authorized to be given

not less than seven days before the ordinary meeting ])rovided always

that if after a notice of the intention to nominate an auditor has been so

given an ordinary meeting is called for a date fourteen days or less after

that notice has been given the notice though not given in the time required

bj' his provision shall be deemed to have been properly given for the pur-

poses thereof and the notice to be sent or given by the Company may
instead of being sent or given within the time required by this provision

be sent or given at the same time as the notice of the ordinary meeting.

87. The first auditors of the Company may be appointed by the

directors before the statutory meeting and if so appointed shall hold

office until the first ordinary meeting unless j)reviously removed by a

resolution of the members in general meeting in which case the shareholders

at such meeting may appoint auditors to hold office until tlie lirst ordinary

meeting. In the event of the directors not having appointed auditors
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before tlie statutory meeting tliey shall within three months after such

statutory meeting convene an extraordinary meeting of the Company
for the purpose of appointing auditors to hold office until the first ordinary

meeting of the Company.

88. The directors may fill any casual vacancy in the office of auditor

but while any such vacancy continues the surviving or continuing auditor

or auditors if any may act.

89. The reiiiunoration of the auditors of the Company shall be fixed

by the Company in general meeting except that the remuneration of any

auditors appointed before the statutory meeting or to fill any casual

vacancy may be fixed by the directors.

90. Every auditor of the company shall have a right of access at all

times to the books and accounts and vouchers of the Company and shall

be entitled to require from the directors and officers of the Company such

information and explanations as may be necessary for the performance

of his duties as auditor.

91. The auditors shall make a report to the members on the accounts

examined by them and on every balance sheet laid before the Company
in general meeting during their tenure of office and in every such report

shall state whether or not they have obtained all the information and

explanations they have required and whether in their opinion the balance-

sheet referred to in the report is properly drawn up so as to exhibit a true

and correct view of the state of the Company's affairs according to the

best of their information and the explanations given to them and as shown
by the books of the company.

92. The balance-sheet (signed by two directors or one director as

above-mentioned) shall have the auditors' report attached to it or there

shall be inserted at the foot of the balance-sheet a reference to the report

and the report shall be read before the Company in general meeting and
shall be open to inspection by any member who shall be entitled to be

furnished -with a copy of the balance-sheet and auditors' report at a charge

not exceeding sixpence for every hundred words.

Notices.

93. Any notice may be served by the Company upon any member
either personally or by sending it through the post in a prepaid letter

addressed to such member at his registered address (or if he has no regis-

tered address within the United Kingdom) at the place if any within the

United Kingdom supplied by him to the Company for the giving of notices

to him.

94. Any notice if served by post shall be deemed to have been served

within twenty-four hours from the time when the letter containing the

same Avas put into the post-office ; and in proving such service it shall be

sufficient to prove that such letter was properly addressed and put into the

post office.



CHAPTER III.

Promoters.

The expression " promoter " is one, not infrequently found in the

Companies (Consolidation) Act. It is, however, not an expression

which lends itself to an exact definition. It is not a term of law but

of business, usefully summing up in a single word a number of

business operations familiar to the commercial world by which a

company is generally brought into existence (a). The term " pro-

moter " has been said to be a short and convenient way of designating

those who set in motion the machinery by which the Companies Act

enables an incorporated company to be created (6).

In another case it was stated that " a promoter is one who under-

takes to form a company with reference to a given project, and who
takes the steps necessary to accomplish that purpose " (c).

At the same time, it must be pointed out that a person who
merely acts as servant or agent for a promoter, does not thereby

himself become a promoter. To become a promoter he must act

more or less on his own account. Thus a solicitor doing the legal

work necessary for the promotion of a company, is not a promoter (d).

Persons who are really promoters cannot by registering a sham
company, and using its name instead of their own in all acts con-

nected with the promotion, evade liability as promoters (e).

The business of a promoter consists in preparing and registering

the memorandum and articles of the proposed company, in under-

writing or procuring underwriters or subscribers for any shares or

debentures which it is proposed the company shall issue on its in-

corporation, in preparing the prospectus, and generally in doing all

{a) Per BownN, J., Whaley Bridge see Emma Silver Mining Co. v.

Printing Co. v. Green (1879), 5 Leir/s (1879), 4 C. P. D. 39G.

Q. B, D. 109. (f/) In re Great M'heal Polgooth

(6) See per Lord Blackburn, (1883), 53 L. J. (ch.) 42.

Erlangcr -v. New Sombrero Phosphate (e) Re Darby, [1911] 1 K. B. 95,

Co. (1878), 3 A. C. 1218, at p. 1268. on this case the Judpo hold that

(c) Per CocKBURN, C. J., 2V?/rross the comj)any was an "alias" for

V. Grant (1877), 2 C. P. D. 469, at the persons who were alleged to be

p. 511. For yet another descrip- promoters,

tion of what constitutes a promoter.
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preliminary work necessary for the formation of the company. In

each case the time when a person first becomes a promoter is a

question of fact, as also is the question when he ceases to be one.

Usually, the mere fact that a person acquires property with a more

or less indefinite view of selling it to a company, is not enough to

constitute him a promoter (/).

A promoter is said to be in a fiduciary relation to tlie company

when it is formed. •

The meaning of this will perhaps be most conveniently discussed

by dividing promoters into two classes, namely : (1) promoters who

are selling property to the company ; and (2) promoters who are not

selling property to the company, but are simply rendering promotion

services to it.

Turning to the first class of promoters, they are not agents for

the company in purchasing any property which it is proposed that

the company shall acquire, for a company which has not yet come

into existence cannot have an agent {g).

Further, they are rarely, if ever, trustees for the intended com-

pany (h) ; but by an extension of the principles which apply to

trustees and cestuis qui tnistenl, to principals and agents, and to other

relations of this sort, promoters cannot deal with a company they

are promoting without most fully disclosing all facts which it is

material for it to know, and in particular a vendor, who has just

bought property, which he is selling to a company at an enhanced

price, must clearly state not only the fact, that he is making a profit,

but the exact nature of the profit he is making (i).

Promoters are not bound to provide the company they are form-

ing with an independent board of directors (Jc), but there can be no

disclosure to a company unless there has been disclosure either to

an independent board of directors (l) or to the company as a whole (m).

(/) Foss V. Harbottle (1843), 2

Hare, 461 ; Erlanger v. New Som-
brero Phosphate Co. (1878), 3 A. C.

1218.

(g) Natal Land, etc. Co. v. Pauline

Colliery Syndicate, [1904] A. C. 120,

and cases cited, post, pp. 158 and
159.

(/«) GlucJcstein v. Barnes, [1900]

A. C. 240, may have been a case

where the promoters were agents,

bat see Re Leeds and Hanley
Theatres of Varieties, [1902] 2 Ch.

809.

(i) Emma Silver Mining Co. v.

Grant (1879), 11 C. D. 918; Lady
Forrest {Murchison) Gold Mine,

[1901] 1 Ch. 582 ; Dunne v. English

(1874), 18 Eq. 524; some distinc-

tion seems to have been drawn
between the cases where the con-

sideration is payable in cash and
those where it is payable wholly or

partly in shares of the company, see

Brazilian Rubber Plantations and
Estates, [1911] 1 Ch. 425, citing tho

remarks of Lord Macnaghten in

BcntincJc v. Fcnn (1887), 12 A. C.

652, at p. 671.

(k) Lagunas Nitrate Co. v. Lagu-

nas Syndicate, [1899] 2 Ch. 392

;

Salomon v. Salomon <b Co., [1897]

A. C. 22.

{I) Cp. Erlanger v. New Sombrero

Phosphate Co. (1878), 3 A. C. 1218.

{m) Lagunas Nitrate Co. v. La-

gunas Syndicate, [1899] 2 Ch. 392 ;

British Seamless Paper Box (1881),
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Where sliarcs have been or arc to be issued to tlie public, this dis-

closure should always be made by the prospectus. In fact, from one

case (w) it would appear that where a prospectus is prepared, and no

shares are taken on the strength of it, omissions in the prospectus

may make a matter, which every shareholder knew of, undisclosed.

In this connection it may be that a person who has in a prospectus

fully complied with all the requirements of the Companies (Con-

solidation) Act, may yet find that his prospectus has not, having

regard to his fiduciary character, made full enough disclosure to the

company. It would appear that section 81, and the repealed

sections of the Companies Act, 1900, and of the Companies Act, 1907,

in no way derogate from the duties of a promoter who has framed a

prospectus, and indeed they expressly declare that they do not

limit or diminish any liability under the general law.

If a promoter fails to make disclosure of, or misstates any material

fact, the company will usually be entitled to have the contract

rescinded and set aside (o). This relief is equitable, and therefore

it will not be necessary, as was formerly the case at law {])), to show

that there is either fraud or a complete difterence in substance

between the thing bargained for and the thing sold.

The relief, however, being equitable, the Court will consider all

the facts, to see whether it is just and equitable to grant it. The

mere fact of the contract having been completed and the property

having been conveyed is not, even where there is no case of fraud,

fatal to the case of a plaintiff seeking rescission ; but this is a material

fact iq). The real question, in these cases, is can the plaintiii' restore

the property he has obtained under the contract he is seeking to set

aside, in the same, or something like the same, condition as it was

when he got it (r). If not he cannot have rescission—and this, in the

absence of fraud, would appear to be the case, where the property

has been worked by directors nominated and dependent on the

promoters, and has by such working had its whole character so

altered that it cannot be restored in its original condition {s). Mere

delay in taking proceedings for relief, will usually not be sufficient,

unless the delay has occurred after full knowledge of the true facts (/).

J7 C. D. 467 ; Attorney-General for nas Syndicate, [1899] 2 ("h. .•{'•2.

Canada v. Slamlard Trust Co. of (p) Kennedy v. Panama New
New York, [1911] A. C. 498. Zcalatid and Australian Mail Co.

(n) Postage Stamp Automatic Dc- (18()7), L. K. 2 Q. B. 580.

livery Co., [1892] ^,^ Ch. 5(>(» ; and (7) Larjunas Nitrale Co. v. Lagu-

KOG also Re Darby, [1911] 1 K. B. nas Syndicate, [1899] 2 Ch. 392.

95, referring to Society of Practical (r) See Lagunaa Nitrate Co. v.

Knowledge V. Abbott (18W), 2 Bea.v. Lagunas Syndicate, [1899] 2 Ch.

559 ; tho fii-st andlast of these cases 392; Erlanger v. New Sombrero

must bo svipportod it is thouglit on Phosphate Co. (1878). 3 A. C. 1218.

the ground that shares were always (.•<) Lagunas Nitrale Co. v. Lagu-

intended to bo issued to persons nas Syndiralr, [1899] 2 Cii. 392.

other than the original members. {/) Limhay Pctrolruui Co. v.

(0) Lagunaa Nitrate Co. v. Lagu- Uurd (1874), L. K. 5 P. C. 221.
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TJiis last proposition would appear to be truo in all cases, tliougli it

was laid down in a case of fraud, and in cases of fraud it is easier to

get rescission after alterations to the property, than in cases where

the only ground for relief is non-disclosure or innocent misrepre-

sentation (u).

But once a company's title to claim rescission is gone, it cannot

usually in the absence of fraud get any relief against the promoter

who has sold property to it (x), for the Court cannot make a new
contract for the parties, or order the promoter to part with his

property at a price at which he is not willing to part with it.

The cases where damages can be obtained though rescission is no

longer possible, may perhaps be classed under four heads. In the

first place, where a vendor or promoter has induced the company to

buy by fraud. There the company will be entitled to keep its

bargain, and to get damages for the fraud (y). The measure of

damages where the promoter has fraudulently made a secret profit .,

will usually be the amount of such profit (2).
*

In other cases, the rule would appear to be to take the value of

the property the company would have acquired if all the statements

had been true, as being worth the precise sum the company paid for

such property, and to give as damages the difference between that

sum and the real value of the property at the time of purchase (a).

It would, however, appear that it would be open to a promoter to

show that even with the additional advantages which the property

would have had, if such statements had been true, it would not have

been worth what was paid for it (6). Besides damage, it is necessary

to prove in an action for fraud that a false representation has been

made either (1) knowingly ; or (2) without belief in its truth ; or

(3) recklessly, careless whether it be true or false (c). Mere non-

disclosure will not where there is no duty to disclose amount to fraud

(u) Lagunas Nitrate Co. v. Lagu- ley Theatres of Varieties, [1902] 2

nas Syndicate, [1899] 2 Ch. 392. Ch. 809.

(a;) Ambrose Lake Tin and Copper {z) Leeds and Hanley Theatres of

Mining Co. (1880), 14 C. D. 390; Varieties, [1902] 2 Ch.'809.

Lady Forrest (Murchison) Gold (a) Peek v. Derry (18S7), 31 C. D.

Mine, [1901] 1 Ch. 582; Cape BAl ; Arkwright v. Newbould {1881),

Breton Co. (1885), 29 C. D. 795; 17 C. D. 301; Twycross v. Grant

Ladywell Mining Co. v. Brookes (1877), 2 C. P. D. 469, 544 ; ^x^j/or-

(1887), 35 C. D. 400 ; and see Er- ing Land and MineraU Co. v.

langer v. New Sombrero Phosjyhate Kolckmann (1905), 94 L. T. 234 ;

Co. (1878), 3 A. C. 1218, 1235 ;
Broome v. Speak, [1903] 1 Ch. 586.

Cover's case (1875), 1 C. D. 182. Cp. (6) McConnel v. Wright, [1903] 1

also Burland v. Earle, [1902] A. C. Ch. 546.

83. (c) Peek v. Derry (1889), 14 A. C.

(7/) Gluckstein v. Barnes, [1900] 337. The third case is really but

A. C. 240 ; Hichcns v. Congrevc an instance of the second.

(1831), 4 Sim. 420 ; Leeds and Han-
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unless it be of such a character as to render what is stated untrue {d),

but a promoter or other person in a fiduciary character who conceals

or does not disclose the fact that he has any interest in the property

sold to the company, in effect states that he has no such interest, and
is guilty of fraud (e). Promoters and other persons who are guilty

of fraud are jointly and severally liable (/), and until the fraud has

been discovered no statute of limitations will begin to run (.17). Once
the statute has begun to run six years would appear to be the

period of limitation (A).

(2) Another case where damages can be obtained though rescis-

sion has become impossible, would appear to exist where the pro-

moters have in the prospectus made definite, though innocent,

misrepresentations of fact. In such case it would appear that

damages can be given (/) presumably on some ground of equitable

estoppel (k).

(3) A third exception to the rule has been stated to exist in the

cases where a promoter has actually started promoting the intended

company at the time when he acquires the property he ultimately

sells to the company. In some of these cases (/) it has been said that

he acquires the property as trustee for the intended company, and

must account to it for any profit he makes on the resale, unless he

fully performs his duty of disclosing the exact nature of the interest

he takes. These cases, however, were cases of fraud, and in the

Leeds and Hanley Theatres of Varieties case {m) the Court of Appeal

expressly refused to deal with the case on this ground (w).

(4) Yet a fourth exception to the general rule has been suggested.

It has been said that where a promoter sells to the company property

having a definite market value at a price above that value, there it

may be that, in the absence of full disclosure, the compaiiy could

recover the difference between the two prices (0).

This proposition, liowever, seems to ignore the rule that the Court

cannot make a contract for the parties.

(d) Arkwright v. Newbold (1881), (A) Seo Low v. Bouvcric, [1891]

17 C. D. 301 ; Peek v. Gurney (1873), 3 Ch. 82.

L. R. 6 H. L. 377 ; Dclan'/ v. (/) OhjmjAa Ltd., [1898] 2 Ch.

Kror/h, [1905] 1 Ir. 267. 1.53, and on appeal s«6 no>H. ; G'luck-

(c) Leeds and Hanley TJicatres of stein v. Barnes, [1900] A. C. 240 ;

Varieties, [1902] 2 Ch. 809; Ben- Tyrell v. Bank of London (1862),

tinck V. Fetin (1887), 12 A. C. 652. 10 H. L. C. 26.

(/) Phosphide Sewage Co. v. (m) [1902] 2 Ch. 809.

Hartmont (1877), 5 C. D. 394. («) Mann v. Edinburgh Northern

(g) Metropolitan Bank v. Heiron Tramways, [1893] A. C. 60, wa,s

(1880), 5 Ex. D. 319. the case of a company incorporated

(h) Cp. Cape Breton Co. (1885), by special act of rarliamcnt, and
29 C. D. 795 ; Fitzroy Bessemer turned on the terms of the statute.

Steel Co. (1884), 50 L. T. 144. (o) Cp. Cape Breton Co. (1885), 29

(i) Lagunas Nitrate Co. v. Lagu- C. D. 795.

nas Syndicate, [1899] 2 Ch. 392.
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The next consideration is the position of promoters, who liave not

sold property to the company (;;), but who have rendered it promotion

services. In this case it would appear clear that, even where rescis-

sion has become impossible, the company can recover from the

promoter any moneys he has received under a secret agreement (q).

It has been held that the amount recoverable is not the total

amount paid over to the promoter, but such amount less the amount

of any legitimate expenses incurred by liim in forming and getting

up the company (r), the principle on which such amount is recover-

able being that a promoter cannot make a profit out of his position.

In this case a promoter Avill apparently be liable, even though there

has been no concealment of the fact that he has made some profit,

though the amount is not stated {s).

These cases for the most part depend in part on fraud, but there

is also in them the element of breach of trust {t).

But even where there is full disclosure there is often great difficulty

in the way of this class of promoter recovering anything, even it would

appear out of pocket expenses. Of course, if the promoter who is

selling property to the company makes it a term of his bargain that

the company shall pay his co-promoters for their services and

expenses, and if they are parties to the agreeiuent, they can recover (w).

Further, if they are not parties to the agreement, but they are,

according to the terms of the agreement, to be paid out of the con-

sideration money, there may be a trust or charge in their favour {x),

and tliey may ]>e a})le to sue the company on the agreement. But if

the agreement simply contains a clause providing they are to be paid,

a promoter who is not a party cannot sue on the agreement (y). If

(p) In this class are included Clinton's Claim, [1908] 2 Ch. 515.

promoters who pvirport to sell pro- (.s) Emma Silver Mining Co. v.

petty to the company thovigh they Grant (1879), 11 C. D. 918, citing

are not in fact really entitled to Imperial Mercantile Credit Associa-

anv interest in the property, tion v. Coleman (1873), L. R. 6
BlancVs Case, [1893] 2 Ch. 612. H. L. 189.

(q) Beeh v. Kantorowicz (1857), (t) Emma Silver Mining Co. v.

3 K. &J. 230 ; Enuna Silver Mining Grant (1880), 17 C. D. 122.

Co. V. Lewis (1879), 4 C. P. D. 39(J

;

(«) Such a case would appear to

Bagnall v. Carlton (1877), 6 C. D. be Sale Hotel v. Botanical Gardens
371 ; Whaley Bridge Calico Printing (1898), 78 L. T. 368, which is, how-
C'o. V. GVeew (1879), 5 Q. B. D. 109 ;

ever, not very clearly reported.

Emma Silver Mining Co. v. Grant Possibly this very difficult case turns

(1879), 11 C. D. 918; Lydncy and on the fact that misfeasance pro-

Wigpool Iron Ore Co. \. Bird (\'^'^^), coedings and not an action were
33 C. D. 85. brought, see per Righby, L. J. S. C,

(r) Lydncy and Wigpool Iron Ore 46 W. R. 617.

Co. V. Bird (1886), 33 C. D. 85; (x) Toiiche v. Metropolitan Rail-

Bagnall v. Carlton (1877), 6 C. D. way, etc., Co. (1871), 6 Ch. 671, and
371 ; Emma Silver Mining Co. v. Gregory v. 'Williams (1817), 3 Mer.
Grant (1879), 11 C. D. 918 ; Re 582, afi expMnedin Empress Engi-
Darby, [1911] 1 K. B. 95 ; and com- necring Co. (1880), 16 C. D. 125.

pare with these cases the decisions (y) Empress Engineering Co.

of the Court of Appeal, English and (1880), 16 C. D. 125.

Colonial Produce, [1906] 2 Ch. 43 ;
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the agreement contains nothing about paying any one but tlie

vendor, the question remains whetlier his co-promoters can recover on

a quantum meruit. It is clear that in the absence of a resolution by
the company solicitors and other agents retained by the promoters

cannot (c), they must look to the promoters alone, and it would now
seem to be clearly established that in such case the company will not

be liable to its promoters (a).

These cases would seem to overrule the dicta in some of the

earlier cases (6). This rule holds good even where the promoters have

paid expenses which the company is bound by statute to pay (c).

Directors can apparently with express power on that behalf in

the articles, pay the expenses of getting up and registering the

company (d), but with regard to any other payment to a promoter,

even where the articles give express power, there is difiiculty in

supporting the transaction {c), for in almost all these cases when the

company is in a position to make an agreement, the consideration

is wholly a past, and consequently not a valuable, consideration,

and, as has been stated, the company cannot ratify acts done

before its incorporation (/). The reasoning of Lord Cottenham,

in Edwards v. Grand Junction Canal Co. (7), which might be cited as

contrary to his view, has not been approved in later cases (/<), and

would appear only to apply to companies incorporated by special

Act of Parliament. The dicta in T/ie Madrid Bank, Ex 2)arte

Williams {i), appear to proceed on what has now been decided to be

a mistaken ground, viz, that the articles amount to a contract

between a company and its members (A). iMoneys recoverable from

a promoter can be proved for in his bankruptcy, and where there is

fraud a discharge will not release such a liability (/). It would

(2) Ttotherham Alum and Chemical powers improperly.

Co. (1883), 25 C. D. 103 ; Hume v. (e) See Anglo-French Co-operative

Itecord Jicign Syndicate (1899), 80 Society, Ex parte Pelly (1882), 21

L. T. 404. C. D. 492.

(a) English and Colonial Produce, (/ ) Spiller v. Paris Skating liinl:

[1900] 2 Cli. 435 ; Clinton's Claim, (1878), 7 C. D. 3GS, appears c-loarly

[1908] 2 Cli. 515. not to be law, see Empress Engitncr-

(b) E.g. Herefordand South Wales ing (1880), 10 C. D. 125.

Waggon and Engineering Co. (187G), (g) (183G) 1 My. & Cr. 050.

2 C. D. 021. Sec also Empress (h) Seo cases collocted. Shrews-

EnginecringCo. (\8S0), 16 CD. 125; bury v. North Staffordshire Rail.

Re Darby, [1911] 1 K. B. 95. Co. (1800), 1 Eq. 593.

(c) Clintons Claim, [1908] 2 Ch. (i) (1800) 2 Eq. 210.

515, overruling tlio decision of (k) Soo Eley v. Positive Oovern-

HvcKT.Y^Y, 3. ,'\n English and Colonial mcnt (1870), 1 Ex. D. 20, 88;
Produce Co., [190(i] 2 Ch. 435. Melhado v. Port Allegre Rail. Co.

{d) Table A, claase 71, and see (1874), L. R. 9 C. P. 503.

Englefield Colliery Co. (1878), 8 (/) Emma Silver Mining Co. v.

C. D. 388, where it was held that Grant (1880), 17 C. D. 122.

the directors had exercised their
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appear that an action of this nature can be brought against the

executors of a deceased promoter {m).

Not only can actions of this sort bo brought by tlie company or

its liquidator, but where the majority of the company is under the

influence of the promoters, a minority siiing on behalf of themselves

and all others can sue (w).

Transfers to a company have in some cases been set aside either

as being fraudulent and acts of bankruj^tcy (o), or under 13 Eliz.

c. 5 {])).

Agreements for Sale op Property.

It is not at all uncommon for the promoters to enter into a con-

tract before the formation of the company, with a trustee for the

intended company, setting forth the terms upon which the company
is to take over the property. This agreement, once the company is

formed, should not be relied upon, but a fresh agreement should,

when the company is formed, be entered into between the company
and the vendors and all promoters (q), who are to be paid for services

rendered before incorporation. If this is not done such persons may
find themselves in great difficulty, when it comes to getting payment
for their services, or for the property.

It is impossible for the company to ratify acts done before its

incorporation, for it is now well settled that no one can be agent for

a company not in existence {r). In some cases no doubt, where the

company has, with the knowledge and consent of the vendors, taken

possession, the Court will infer a new agreement between the com-

pany and the vendors, and that possession was taken pursuant to

such agreement {s). But there are many cases where the Court will

(m) New Sombrero v. Erlanger

(1877), 5 C. D. 73; Bagnall v.

Carlton (1877), 6 C. D. 371, 389.

See also Conchas. Murrietta (1889),

40 C. D. 543.

(?i) Mason v. Harris (1879), 11

C. D. 97.

(o) Ee Carl Hirth, [1899] 1 Q. B.

612; ReSlohodinsky, [1903] 2 K. B.

517; Re GoMhurg, [1912] 1 Ch. 384.

The two latter cases deal with the

position of persons who have bona

fide contracted with the banki-upt

for valuable consideration.

{p) Gomville's Trustee v. Patent

Caramel Co., [1911] 1 K. B. 599.

(q) The mere adoption of the

original agreement by the company
when formed will not create any
contractual relation between the

company and the other parties to

the agreement : North Sydney In-

vestment, etc., Co. V. Higgins, [1899]
A. C. 263 ; The Johannesburg Hotel

Co., [1891] 1 Ch. 119.

(r) Kelner v. Baxter (1867), L. R.
2 C. P. 174 ; Scott v. Ebury (1867),

L. R. 2 C. P. 255 ; Melhado v. Port
Allegre Rail. Co. (1874), L. R.
9 C. P. 503 ; Natal Land, etc., Co.

v. Pauline Colliery, [1904] A. C.

120 ; Spiller v. Paris Skating Rink
(1878), 7 C. D. 368, and the decision

of the judge of first instance in

Mason v. Harris (1879), 11 C. D.
97, so far as they decided that
there was any distinction between
law and equity on these points

must be taken to be overruled by
Empress Engineering Co. (1881),

16 C. D. 125.

(s) Hotvard v. Patent Ivory, etc.
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decline to make such an inference. Thus it declined to do so in

one case where it was clear that the company took possession under

the mistaken notion that it was boimd by an agreement between the

vendor, and a trustee for the company before its incorporation (<),

and in another case (u), where an agreement for sale had been made

between the real vendor and a promoter who had su])sequeutly

entered into an agreement with the company it was held tliat as tlie

company's possession could be referred to the second agreement, the

Court could not infer that the company's possession depended on

the agreement with the vendor, and consequently that the vendor

could iiot sue the company. In yet another case (x) the Court

decliiied to infer a fresh agreement after the incorjjoration of the

company on the ground that the acts of possession were slight, and
the company's local agent was not authorized to enter into an agree-

ment. The mere fact that the company's articles state that the

company shall enter into an agreeiiient in the terms of an agreement

already entered into, does not amount to an agreement between the

company and the persons, who are parties to such an agreement (y) ;

such an article simply empowers the company to enter into such an
agreement, but coupled with acts of part performance, it may be

evidence of a new agreement in the terms of the agreement referred

to in the articles (2). If no fresh agreement can be inferred the

vendor wUl not get any rights against the company because it has

used his property, with full knowledge of an agreement conferring

certain rights on him, made between himself and the person who
entered into the agreement with the company (a), unless he can make
out that such rights created a charge or a trust in his favour {h).

There seems to be little object in having an agreement witli a

trustee for an intended company except perhaps in very exceptional

circumstances—the better plan being to prepare an agreement,

which the company, when it is incorporated, will enter into.

The Court will very rarely, if ever, grant specific performance of

a contract to form a company (c). Where matters which are not

mere matters of form have been left open, there will be no binding

agreement and not even damages will be given [cc).

Co. (1888), 38 C. D. 156 ; Gregory v. Clipper Pneumatic Tyre Co.y

v. Mighell (1811), 18 Ves. 328; [1902] 1 Ch. 146, citing Cox v.

Wilson V. Wext Hartlepool Bail. Co. Bishop (1857), 8 Do G. M. & G. 815 ;

(1805^, 2 De G. J. & S. 475, and Dale and Plant, Ltd. (1889), 1 Meg.
Fry on Specific Performance, 5th .338, 61 L. T. 206.

Ed., p. 301. (6) Werdennann v. Socii'tii Gint''

{t) Northurnberland Avenue Co. rale d'Electricity (1882), 19 C. D.
(1883), 23 C. D. 16. 246 ; Dansk Bckylrijfcl iSyndikat v.

(u) Bagot Pneumatic Tyre Co. v. SncU, [1908] 2 Ch. 127.

Clipper Pneumatic Tyre Co., [1!J02] (c) Stacker v. Weddcrburn (1857),

1 Ch. 146. 3 K. & J. 393 ; seo also Byrne v.

(x) Natal Land, etc., Co. v. Beid, [1902] 2 Ch. 735 ; I.indlpy on
Pauline Colliery, [1904] A. C. 120. Companies, Vol. 1, 6tli Ed. p. 786.

{y) Melhado v. Port Allegrc Bail. (cc) Waring d: Oillowv.Tlwmpson,
Co. (1874), L. K. 9 C. P. 503. [1912] Times newspaper, February

(2) Cp. Touche V. Metropolitan 9th, 1912. In tliis case neither the
Bail., etc., Co. (1871), L. R. 6 Ch. articlesof association nor the borro\%-

67 1. ing powers of the company had lieen

(o) Bagot v. Pneumatic Tyre Co. agreed.-
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Not unfrequeutly where a business is settled and it is desirable to

sell it to a company for shares or debentures, but the settlement

contains no power to do so, the Court will sanction the sale (d), but

it will usually limit the time during which the trustees may (if the

limit is not extended) hold the shares or debentures. In such case a

contract will be made between the trustees and all parties who are

sui juris, it will recite the material trusts and the facts in full, will, so

far as necessary, ])rovide for the distribution of the purchase money,

and will be made subject to the sanction of the Court being obtained.

The contract which it is proposed to enter into with the company
will be set out in the schedule. The sanction of the Court will

usually be obtained by originating summons.

Stamps.

Any contract or agreement made in England or Ireland under

seal or under hand only or made in Scotland with or without any

clause of registration for the sale of any equitable estate or interest

in any property whatsoever or for the sale of any estate or interest

in any property except lands tenements hereditaments or heritages

or property situate out of the United Kingdom or goods wares or

merchandise or stock or marketable securities or any ship or vessel

or part interest share or property of or in any ship or vessel {e) is

charged with the same ad valorem duty to be paid by the purchaser

as if it were an actual conveyance on sale of the estate interest or

property "contracted or agreed to be sold (/). Section 7 of the

Revenue Act, 1909, removes the limitation contained in this section

to contracts or agreements made in England Scotland or Ireland.

Goodwill is property for the purposes of this section, but it may
be locally situate abroad (g) ; it has, however, been held that an

exclusive licence to use a patent in Australia, and an option to

purchase from a foreigner land abroad are not locally situate out of

(d) Re Netv, [1901] 2 Ch. 534; any part, interest, share, or property

Re ToUemachc, [1903] 1 Ch. 457, of or in any ship or vessel—are

955; Ee Patrick MacFadyen (1907), expressly exempted from all stamp

52 Sol. J. 134 (a bankruptcy case), duty by the second general exemp-

and see Re Wells, [1903] 1 Ch. 848 ;
tion to the Stamp Act, 1891,

West of England and South Wales (/) Stamp Act, 1891, s. 59.

District Bank v. Murcli (1883), 23 (q) Inland Revenue Commissioners

C. D. 138; Re Crawshay (1889), v. MM^Zer tfc Co.'s Marfirarme, [1901]

CO L. T. 357; and Re Morrison, A. C. 217; the word property in this

[1901] 1 Ch. 707. The last cited section had been given a very wide

cases are explained in Re Tolle- construction. Goodwill will usually

mache, [1903] 1 Ch., at pp. 4G2 have to be assessed separately from

et seq. any land and so a contract will have

(e) Instruments for the sale, to be stamped in respect of it.

transfer, or other disposition either West London Syndicate v. Inland

absolutely or by way of mortgage Revenue Commissioners, [1898] 2

or otherwise, of any ship or vessel or Q. B. 507.
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the United Kinji;doiii (h). Equitable interests even in foreign land

are within the section, the exception not applying to such interests (/).

An agreement by which members of an unlimited company were

to receive cash and shares in a new company, and were in return to

hold their shares in the unlimited company in trust for the new
company—it being a term of the agreement that the old company
was to be wound up was held to be within the section as being a sale

of an equitable interest in the shares of the unlimited company (A.).

A contract to give a declaration of trust would seem to be within

the section (/), but a contract on the sale of leaseholds that if the

landlord's assent cannot be obtained, the vendor will at the option

of the purchaser execute a declaration of trust is not within it {)n),

though the declaration of trust may amount to a conveyance on sale (/).

Tenants and trade fixtures cannot be disposed of as goods or

chattels because they are not severed from the freehold, on the other

hand it would seem tliat they are not an interest in land (n), con-

tracts for the sale of fixtures must therefore be stamped—and the

purchase money in a proper case apportioned ; but it would seem

that these remarks would not hold good where there is a sale of

fixtures with freehold or copyhold land—the fixtures in such case

constituting an interest in land (/?).

Where the contract contains provisions for the payment of the

debts of the vendor, the amount of such debts must be ascertained,

and for stamping purposes added to the consideration (nn), but this

will not be so where the business is taken on from a prior date, and
the debts incurred after that date only are payable by the purchaser (o).

Where money is payable under a contract if certain dividends

are earned—there the contract will have to be stamped on the assump-

tion of such dividends being earned—the exact amount payable being

(h) Smelting Co, of Australia v. at p. 240 ; Chesterfield Brewery
Inland Revenue Commissioners, v. Inland Revenue Commissioners
[1897] 1 Q. B. 175 ; Danubian (1899), 68 L. J. (q.b.) 204.
Sugar Factories v. Inland Revenue (m) West London Syndicate v.
Commissioners, [1901] 1 Q. B. 245 ; Inland Revenue Commissioners,
these cases seem scarcely consistent [189S] 2 Q. B. 508.

with the one first cited in the last (n) See Lee v. Ga^Icell (1876), 1
note. It would seem, however, Q. B. D. 700 ; Piper's Stamp Law
that an agreement to sell foreign and Duties, p. 220 ; Alpe's Law of
property for shares in an English Stamp Duties, 12th Ed. p. 1.31 ; see
foiupany may possiMy bo williiu also Form 52. See also particulars
the section because the shares uro luider section 88(2) of th(r Act, prc-
situate here: Inland RerKnur Com- scribed by tlie Order of tlio Boar<l
missioners v. Maple db Co. (Paris), of Trade of Marcli 29, 1909, q^jst,

[1908] A. C. 22, 26. pp. 270 and 271.

(i) Farmer <t Co. v. Inland Re- (nn) Measures Bros. v. Inlatul
venue Commissionej's, [1898] 2 Q. B. Revenue Conunissinmrs (1!)(I0), K2
141. L. T. 689. In tliis case tlio debts in

{k) Chesterfield Brewery v. Inland question were debts existing on a
Revenue Commissioners (1899), OS date previous to the agreement and
L. J. (Q. B.) 204. had been collected at the date of tho

(I) See per Channell, J., West agroemont.
London Syndicate v. Inland Revenue (o) Stamp Act, 1891, s. 57 ; Alpe'a
Commissioners, [1898J 1 Q. B. 23G, Law of Stamp Duties, 12th Ed. 132.

6.C.L. M
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ascertained by nieuns of the rules laid dovva in section 56 of tho

Act^;).

It would seem that where there is a provision that the purchase

money shall be payable by instalments the agreement will be liable

to be stamped on the whole consideration—under the heading of

Bond Covenant or Instrument of any kind whatsoever being the

only or principal or primary security for sums of money at stated

periods for a definite period (7), unless it is an agreement which is

subject to section 59 of the Stamp Act, 1891, and is consequently

already chargeable with ad valorem duty in respect of periodical

payments (r).

An agreement to sell to a company consisting only of the vendors

is within the section {s). With certain exceptions which do not

seem material for the present purpose, other agreements if under

hand only are chargeable with a duty of 6c?., and if under seal, with

a duty of 10s. as a deed (t).

Where the purchaser has paid the ad valorem duty and before

having obtained a conveyance or transfer of the property, enters

into a contract or agreement for the sale of the same, the contract or

agreement will be charged, if the consideration for that sale is iu

excess of the consideration for the original sale, with the ad valorem,

duty payable in respect of such excess consideration, and in any other

case with the fixed duty of IO5. or of 6c?., as the case may be.

Where duty has been duly paid in conformity with these pro-

visions, the conveyance or transfer made to the purchaser or sub-

purchaser, or any other person on his behalf or by his direction,

will not be chargeable with any duty, and the Commissioners,

upon application, must either denote the payment of the ad valorem

duty upon the conveyance or transfer, or transfer the ad valorem

duty thereto upon production of the contract or agreement, or con-

tracts or agreements, duly stamped.

If any contract or agreement is stamped with the fixed duty

of 10s. or of %d., as the case may require, the contract or agree-

ment will be regarded as duly stamped for the mere purpose of

proceedings to enforce specific performance or recover damages for

the breach thereof (u) ; but this proviso does not make a contract

which bears a lOs. or %d. stamp, duly stamped so as to enable it to

be filed with the Eegistrar of Joint Stock Companies on the returns

(p) Underground Electric Railways (r) Stamp Act, 1891, s. 5G (4).

V. Inland Bevenuc Commissioners, {s) Foster (John) <fc Sons v.

[1906] A. C. 21. Inland Revenue Commissioners,

(q) County of Durham Electrical [1894] 1 Q. B. 516 ; Coats v.

Power Distribution v. Inland Revenue Inland Revenue Commissioners,

Commissioners, [1909] 2 K. B. 604 ; [1897] 2 Q. B. 423.

following National Telephone Co. {t) Stamp Act, 1891. Schedule,

V. Inland Revenue Commissioners, Title, Agreement, or Memorandum
[1899] 1 Q. B. 250

; [1900] A. C. 1. of Agreement and Deed.

This duty will usually be 2s. 6d, (u) Stamp Act, 1891, s, 59 (2),

per £100. ' ' (3) and (4),
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of allotments required by section 88 (x) of the Act

—

i.e. where shares

have been issued as fully or partly paid for consideration other than

cash (y)—if the Registrar declines to register such a contract on the

ground that it is insufficiently stamped, the proper remedy is to

obtain the opinion of the Inland Revenue Commissioners on the

point, and, if necessary, to appeal from that, and so a mandamus
will not lie against the Registrar if he declines to register a contract

on this ground {>/). Where a contract which would require to be

registered under the section is not reduced to ^VTiting, there the

particulars prescribed by the Board of Trade must be registered (2),

and in such case the Registrar may as a condition of filing the

particulars require that they shall be adjudicated under section 12

of the Stamp Act, 1891 (a).

Where any contract or agreement is stamped with the fixed duty,

and a conveyance or transfer made in conformity with the contract

or agreement is presented to the Commissioners for stamping with

the ad valorem duty chargeable thereon within the period of six

months after the first execution of the contract or agreement, or

within such longer period as the Commissioners may think reasonable

in the circumstances of the case, the conveyance or transfer must be

stamped accordingly, and the same, and the contract or agreement

will be deemed to be duly stamped. These provisions do not alter

or affect the provisions of the Act as to the stamping of a conveyance

or transfer after the execution thereof.

Any ad valorem duty paid upon any such contract or agreement

must be returned by the Commissioners in case the contract or agree-

ment be afterwards rescinded or annulled, or for any other reason

be not substantially performed or carried into effect so as to operate

as or be followed by a conveyance or transfer (6).

Turning to the other provisions as to conveyances contained in

the Act, they are contained in sections 54 to 58 (both inclusive), and

sections GO and 61 of the Act, and are as follows :

—

(a;) Companies (Consolidation) wheresoever executed, to any pro-

Act, s. 88 (1) (6). perty situate or to any matter or

(y) Reg. v. Begistrar of Joint thing done or to be done in any
Stock Companies (1888), 21 Q. B. D. part of the United Kingdom is

131. liable to duty under it; it follows

(z) Order of Board of Trade of that an instrument by which
^larch 29, 1009. Form 52, post, foreign property is convoyed in

pp. 270 and 271. consideration of shares in an
(a) Companies (Consolidation) English Company will be within

Act, 1908, s. 88 (2). the section as relating to some-

(6) Stamp Act, 1891, s. 59 (5) thing to be done in England and
and (6). This section must be possibly also as relating to pro-

read with s. 14 (4) of the Stamp perty (i.e., the shares) situate in

Act, 1891, and accordingly any England; Inland Revenue Corn-

instrument executed in any part nussioners v. Maple d? Co. (Paris),

of the United Kingdom or relating, [1908] A. C. 22.
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54. For the purposes of this Act the expression " conveyance on sale
"

includes every instrument, and every decree or order of any court or of

any commissioners, wliercby any property, or any estate or interest in

any property, upon the sale thereof is transferred to or vested in a pur-

chaser, or any other person on his behalf or by his direction.

55.—(1) Wliere the consideration, or any part of the consideration,

for a conveyance on sale consists of any stock or marketable security,

the conveyance is to be charged with ad valorem duty in respect of the value

of the stock or security {d).

(2) Where the consideration, or any part of the consideration, for a

conveyance on sale consists of any security not being a marketable security,

the conveyance is to be charged with ad valorem duty in respect of the

amount due on the day of the date thereof for principal and interest upon
the security.

56.—(1) Where the consideration, or any part of the consideration,

for a conveyance on sale consists of money payable periodically for a

definite period not exceeding twenty years, so that the total amount to

be paid can be previously ascertained, the conveyance is to be charged

in respect of that consideration with ad valorem duty on such total amount

.

(2) Wliere the consideration, or any part of the consideration, for a

conveyance on sale consists of money payable periodically for a definite

period exceeding twenty years or in perpetuity, or for any indefinite

period not terminable with life, the conveyance is to be charged in respect

of that consideration with ad valorem duty on the total amount which will

or may, according to the terms of sale, be payable during the period of

twenty years next after the day of the date of the instrument.

(3) Where the consideration, or any part of the consideration, for a

conveyance on sale consists of money payable periodically during any

life or lives, the conveyance is to be charged in respect of that considera-

tion with ad valorem duty on the amount which will or may, according

to the terms of sale, be payable during the period of twelve years next

after the day of the date of the instrument.

(4) Provided that no conveyance on sale chargeable with ad valorem

duty in respect of any periodical payments, and containing also provision

for securing the payments, is to be charged with any duty in respect of

such provision, and no separate instrument made in that case for securing

the payments is to be charged with any higher duty than ten shiUings.

57. Where any property is conveyed to any person in consideration,

wholly or in part, of any debt due to him, or subject either certainly or

contingently to the payment or transfer of any money or stock, whether

being or constituting a charge or incumbrance upon the property or not,

the debt, money, or stock, is to be deemed the whole or part., as the case

may be, of the consideration is respect whereof the conveyance is charge-

able with ad valorem duty {dd).

58.—(1) Where property contracted to be sold for one consideration

(d) Shares in a new company colonial statute,

will usually be taken at their face (dd) See also s. 10 of the Finance
value ; cp. Alpe's Law of Stamp Act, 1900, as to covenants to do
Duties, 12th Edition, p. 132, and substantial repairs or relating to

s. 6 of the Stamp Act, 1891. Cp. property conveyed. No extra duty
Stamp Duties Commissioners v. is chargeable in respect of such
Broken Hill South Extended, [1911] covenants.

A. C. 439, a case turning on a



Stamps on Conveyances on Sale 165

for the whole is conveyed to tlie purchaser in sejiarate parts or parcels by-

different instruments, the consideration is to be apportioned in such manner

as the parties think lit, so that a distinct consideration for each separate

part or parcel is set forth in the conversance relating thereto, and such

convejance is to be charged with ad valorem duty in respect of such distinct

consideration.

(2) Where property contracted to be purchased for one consideration

for the whole by two or more persons jointly, or by any person for himself

and others, or wholly for others, is conveyed in parts or parcels by separate

instruments to the persons by or for whom the same was purchased for

distinct parts of the consideration, the conveyance of each separate part

or parcel is to be charged with ad valorem duty in respect of the distinct

part of the consideration therein specified.

(3) Where there are several instruments of conveyance for completing

the purchaser's title to property sold, the principal instrument of conveyance

only is to be charged with ad valorem duty, and the other instruments

are to be respectively cliarged witli sucli other duty as they may Ix) liable

to, but the last-mentioned dut j' shall not exceed the ad valorem duty payable

in respect of the principal instrument.

(4) Wliere a person having contracted for the purchase of any property,

but not having obtained a conveyance thereof, contracts to sell the same

to any other person, and the property is in consequence conveyed imme-

diately to the sub-purchaser, the conveyance is to be charged with ad

valorem duty in respect of the consideration moving from the sub-

purchaser.

(5) Where a person having contracted for the purchase of any property

but, not having obtained a conveyance, contracts to sell the whole, or any

part or parts thereof, to any other person or jjersons, and tlie property'

is in consequence conveyed by the original seller to di (Torent persons in

parts or parcels, tlie conveyance of each part or parcel is to be charged

with ad valcyrem duty in respect only of the consideration moving fnmi the

sub-purchaser thereof, without regard to the amount or value of the original

consideration.

(6) Where a sub-purchaser takes an actual conveyance of the interest

of the person immediately selling to him, which is chargeable with ad

valorem duty in respect of the consideration moving from him, and is duly

stamped accordingly, any conveyance to be afterwards made to liim of

the same property by the original seller shall be chargeable only with such

other duty as it may be liable to, but the last-mentioned duty shall not

exceed the ad valorem duty.

60. Where upon the sale of any annuity or other right not before in

existence such annuity or other right is not created by actual grant or

conveyance, but is only secured by bond, warrant of attorney, covenant,

contract, or otherwise, the bond or other instrument, or some one of such

instniments, if there be more than one, is to be charged with the same duty

as an actual grant or conveyance, and is for the purposes of this Act to

be deemed an instrument of conveyance on sale.

61.—(1) In the cases hereinafter specified the principal instrument

is to be ascertained in the following manner :

—

(a) Wliere any copyhold or customary estate is conveyed by a deed,
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no surrender being necessary, the deed is to be deemed the

principal instrument

;

(6) In other cases of copyhold or customary estates, the surrender or

grant, if made out of court, or the memorandum thereof, and the

copy of court roll of the surrender or grant, if made in court,

is to be deemed the principal instrument

;

(c) Where in Scotland there is a disposition or assignation executed

by the seller, and any other instrument is executed for completing

the title, the disposition or assignation is to be deemed the

principal instrument.

(2) In any other case the parties may determine for themselves which

of several instruments is to be deemed the principal instrument, and may
pay the ad valorem duty thereon accordingly.

The ad valorem rates of duty payable on a conveyance on sale

were originally fixed by the schedule to the Stamp Act, 1891 (Title

Conveyance or Transfer on Sale), and were as follows :

—

Where the amount or value of the consideration for the

sale does not exceed £5 ...
Exceeds £5 and does not exceed £10

£10 „ £15

£15 „ £20

£20 „ £25

£25 „ £50

£50 „ £75

£75 „ £100

£100 „ £125

£125 „ £150

£150 „ £175

£175 „ £200

£200 „ £225

£225 „ £250

£250 „ £275

£275 „ £300

£300

For every £50, and also for any fractional part of £50, of

such amount or value . .050
They have now been doubled by section 73 of the Finance

(1909-10) Act, 1910 {e), but that section does not apply to the con-

veyance or transfer of any stock or marketable security as defined

by section 122 of the Stamp Act, 1891, or to a conveyance or transfer

where the amount or value of the consideration for the sale does not

exceed £500, and the instrument contains a statement certifying that

the transaction thereby effected does not form part of a larger

transaction or of a series of transactions in respect of which the

amount or value or the aggregate amount or value of the considera-

tion exceeds £500.
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Form op Aqreemekt for Sale of a Business to a Company {/).

An Agreement made the day of 19

Between A.B. of in tlie county of CD.
of in the county of and E.P. of in

the county of (hereinafter called tlie vendors) of the one

part and Tli^ Company Limited a company having its regis-

tered office at in the county of (hereinafter

called the company) of the other part Whereas the vendors have for

many years past carried on the business of Motor Car IManufacturers at

aforesaid in co-partnership And Whereas the company

was incorporated under the Companies (Consolidation) Act 1908 on the

day of 19 And Whereas the objects

of the company as set forth in its memorandum of association are to carry

on the business of Motor Car Manufacturers in all its branches and to make

manufacture and sell motor-cars and parts of and accessories to motor-

cars, and to acquire the business of motor-car manufacturers heretofore

carried on by the vendors at and for that purpose to enter

with or without modification into an agreement in the said memorandum

of association referred to and being this agreement and certain other objects.

Now IT IS Hereby Agreed between the parties hereto as follows :

—

1. The vendors shall sell and the company shall purchase

(1) All the freehold and leasehold hereditaments respectively specified

in the freehold and leasehold schedules hereto—but subject

as to the freehold hereditaments in the second part of the said

freehold schedule to the mortgage therein specified ; and

(2) All the goodwill of the said business and the full benefit of all

trade-marks and the exclusive right to use the name of

as part of the name of the company.

(3) All plant machinery stock in trade furniture implements tools

chattels and effects now in or about the premises or belonging

to the vendors in connection with the said business.

(4) The full benefit of all contracts made by or on behalf of the vendors

or either of them in connection with the said business and

now existing.

(5) All the cash standing to the credit of the vendors jointly at the

Bank Ld and now on current account (g).

2. The said sale shall take effect as from the 1st day of January 19

and as from that date until the date of actual completion the vendors

shall be deemed to have carried on and shall carry on the business on

behalf of the company and the company shall accordingly on completinn

be entitled to the benefit of all contracts entered into on or after and lo

all the rents and profits of the said business and premises from the said

1st of January and shall bear discharge and indemnify the vendors against

(/) Tliis agreement must be moneys on deposit account shall

filed with the Registrar of Joint be stamped in respect of such

Stock Companies (Companies (Con- moneys ; but they do not require

solidation) Act, 1908. s. 88 (1), (b)). agreements for the sale of moneys

{g) The Stamping Authorities re- on current account to bo so

quire that agreements for sale of stamped.
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all claims and liabilities in respect of any such contract and against losses

and outgoings of the said business and premises as from such date (h).

3. The consideration for the said sale shall be the sum of £50,000
which is made up as follows that is to say—the sum of £10,000 for the said

freehold and leasc^hold hereditaments other than the freehold heredita-

ments specified on the second part of the freehold schedule hereto the
sum of £5000 for such last-mentioned freehold hereditaments the sum of

£25,000 for the goodwill of the said business and the benefit of the above-
mentioned trade-marks and contracts and the right to use the name of

the sum of £1000 for the fixtures affixed to the said leasehold

premises and the sum of £9000 for the rest of the projjerty forming the

subject of tliis agi'eement.

4. The said sum of £50,000 shall be paid and satisfied as follows as to

£18,000 part thereof by the issue of 60 debentures for £100 each in a form
which has already been agreed upon and a copy of which has for the

purpose of identification been signed by of to

each of the vendors as to £21,000 further part thereof by the allotment

of 7000 fully paid shares of £1 each in the capital of the company to each

of the vendors as to £11,000 being the balance of the consideration by the

payment of the following sums of cash to the said A.B. the sum of £5000
and to each of the said CD. and E.F. the sum of £3000,

5. The title to all the freehold hereditaments shall commence with an
indenture of conveyance on sale dated the day of 18

and the title to the leasehold hereditaments shall commence with an
indenture of assignment dated the day of

18 and the purchaser shall not require the production of or

investigate or make any requisition or objection in respect of the prior

title.

6. The company shall within 14 days after the delivery of his abstract

of title deliver a statement in writing of his objections and requisitions

to or on the title- or evidence of title or the abstract or this agreement

to Messrs. the vendors' solicitors at their office at No.
in the county of and a statement in writing of any
further objection or requisition arising out of any answer to any objection

or requisition shall be delivered to the vendors' solicitors within seven

days after such answer has been delivered. Subject to anj' such requisi-

tions and objections as are delivered in the manner and within the time

or times aforesaid the title shall be deemed to be accepted and every

answer to an objection or requisition is to be deemed satisfactory and any
objection or requisition not delivered as aforesaid shall be deemed to be

waived. For the purposes of this condition time shall be deemed to be

of the essence of the contract and every abstract though in fact imperfect

shall be deemed perfect except for the purpose of any further objection

or requisition which could not have been taken or made on the information

therein contained. If the company shall make any objection or requisi-

tion or raise any question as to conveyance which the vendors are unable

or on the ground of expense unwilling to remove, or comply with, then

(h) Sometimes the purchaser takes as to stamping in such case, see

over all the liabilities of the business ; supra, p. 161.
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the vendors may give the company notice in writing requiring it to with-

draw or waive such objection requisition or question and if the company

shall witiiin 14 days after the delivery of such notice fail to comply there-

with then the contract shall notwithstanding any intermediate negotiation

or litigation be determined and the company shall return to the vendors

all abstracts and other documents relating to the premises and shall ncit

have any claim against the vendors for costs or otherwise.

7. Tlie 0()ni])any shall on or before the day of next issue

and allot the said shares and debentures to each of the vendors as herein-

before provided or as he shall direct and on the said day the purchase

shall be completed at the said offices of the vendors' said solicitors and on

the company showing that such allotment and issue as aforesaid has been

made and ])aying the l)alance of the purchase money as hereinbefore

provided the vendors sliall execute and do all such documents and things

as may be requisite for effectually vesting in the company the property

comprised in this agreement. If for any reason other than the wilful

default of the vendors or either of them the purchase is not completed

on the said day the comj)any sliall pay interest on the purchase mone}'

or on so much thereof as shall from time to time be unpaid at the

rate of /) per cent. i)er annum from sucli daj- until the date of actual

completion.

8. No further or other evidence is to be required of the identity of the

property comprised in this agreement with that to which title is shown

by the abstract than the descriptions in the documents themselves but

the vendors will if required at the company's expense make a statutory

declaration that they have for twelve years and upwards last past held

and enjoyed the propert}^ in manner shown by the abstracts.

9. The property is sold subject to all easements quit and other rents

and to all incidents of tenure affecting the same.

10. The company having had an opportunity of inspecting the several

leases and tenancy agreements now affecting the property comprised in

this agreement shall be deemed to purchase \\ith full notice of the contents

t hereof.

11. If any error mis-statement or misdescription of the parcels shall

have been made such error mis-statement or misdescription shall not

entitle the company to rescind the sale nor shall it be entitled to any

compensation [or but compensation shall be made to the company the

amount of such compensation in case the parties differ to be settled by

X.Y. of or failing him by Z. of ].

12. Any insurance subsisting on any property comprised in this agree-

ment or effected for the purpose of the said business shall be held for the

benefit of the company subject to the consent of the office and to the pur-

chase being completed and to the company paying a proportionate part of

the premium but the company shall not be binuid to keep up or renew

any insurance.

13. For a period of years from the date of these presents the

vendors shall not nor shall either of them whether solely or joint 1}' with

any other person or persons excejit on lx>half of the company carry on

either directly or indirectly or be engaged or concerned or interested in

any business, having for its object or one of its objects the manufacture
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of motor-cars or parts of or accessories to motor-cars within the United

Kingdom (i).

14. The company shall comply with the provisions of sections 88 and

93 of the Companies (Consolidation) Act, 1908, so far as the debentures

to be issued and the shares to be allotted pursuant to this agreement are

concerned.

15. If the company fail to comply with any of these conditions the

vendors shall be at liberty without being obliged to tender a conveyance

to resell the property comprised in this agreement either by public auction

or private contract and the deficiency if any on such resale and all expense

attending the same or any attempted resale shall be made good and paid

by the company as liquidated damages ; and any increase of price on such

resale shall belong to the vendors. In Witness etc.

The Freehold Schedule hereinbefore referred to.

Part I.

[Set out particulars of freeholds other than the freehold property

subject to the mortgage.]

Part II.

[Set out particulars of freehold property subject to the mortgage with

particulars of mortgage.]

The Leasehold Schedule hereinbefore referred to.

[Set out particulars of leasehold property.]

AGREEMENT BETWEEN THE VENDORS OP PROPERTY AND A
TRUSTEE ON BEHALF OF A COMPANY WHICH IT IS PRO-
POSED TO FORM(;S;).

An Agreement made this day of 19 .

Between A.B. of in the county of and CD. of

in the county of (hereinafter called the vendors

of the one part and E.F. of in the county of a

trustee on behalf of a company which is hereinafter called the company
and which it is proposed to form as hereinafter recited of the other part.

Whereas the vendors have for many years past carried on the business

of at in the county of in co-part-

nership And Whereas it is proposed to form a company under the

Companies (Consolidation) Act, 1908, with a capital of £ divided into

shares of £ each, and a memorandum and articles

of association in a form which has already been approved by the parties

for the purpose of acquiring and carrying on the said business and for other

(i) The vendors may not soHcit the best plan is to have an agree-

their old customers even without ment prepared to which the corn-

such a condition, Trego v. Hunt, pany is expressed to be a party,

[1896] A. C. 7, even where such and then let the conipany become
customers have dealt with them a party when incorporated. This
after the sale. Curl Brothers v. agreement must be filed with the

Webster, [1904] 1 Ch. 68.5. Registrar of Joint Stock Com-
{k) It is very rarely of much use panics (Companies (Consolidation)

having an agreement in this form; Act, 1908, s. 88 (1), (6)).
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purposes. Now it is Hereby Agreed between the parties hereto as

follows that is to say,

1. The vendors shall sell and the company when incorporated shall

purchase (here set out paj-cels as in last form).

[Then will follow Clauses 2 to 15 both included with such variations

additions and omissions as may be thought proper.]

16. On the company entering into an agreement in tliis the terms of

tliis agreement the liability of the said E.F. hereunder shall cease pro-

vided always that if the company shall not on or before the 19

enter into such an agreement then either part}' may give the other notice

determining tliis agreement and thereupon tlie liability of all parlies hereto

shall cease. In Witness etc.

agreement to be endorsed on above agreement for
the purpose of making it bl^^ding on the company
when formed (z).

An Agreement made the day of 19 .

Between the witliin named A.B. and CD. of the first part the within

named E.F. of the second part and the Company a company

having its registered office at in the County of

(hereinafter called the Company) of the third part. Whereas since the

date of the witliin ^v^itten agreement the company being the company

referred to in the within agreement has been formed.

Now IT IS Hereby Agreed between the parties hereto as follows :

—

1. Subject to the modifications hereinafter mentioned the several

parties hereto hereby enter into an agreement in the terms of the within

written agreement and the provisions of the within WTitten agreement

accordingly shall be binding on the parties hereto in all respects as if the

company had been in existence at the time of and a party to the said agree-

ment but subject nevertheless to the following modifications, the date

fixed for completion by clause of the within written agreement shall be

altered to the day of 19 and clause of the Avithin

written agreement shall be so modified as to provide that the company shall

have the option of allotting full}- paid shares in the capital of the company

to each of them, the said A.B. and CD. in lieu of making the payments

of cash provided by the said clause.

2. All hability of the said E.F. under the presents or the within

WTitten agreement shall henceforth cease and determine and he is hereby

released from all claims and demands in respect ot the said agreements (»r

either of them. In Witness etc.

OPTION TO PURCHASE MINING RIGHTS WITH A VIEW TO
SELL TO A COMPANY INTENDED TO BE FUl{:SI Ki) (m).

An Agreement made the day of 19 .

Between A.B. of in the county of of the

(/) This agreement must be filed tiou) Act, 1008, s. 88 (1), (h)).

with tlio Registrar of Joint Stock (m) This form may 1)0 easily

Companies (Companies Consolida- modified so as to meet the case



172 Pkomoters

one part and CD. of in tlie coiinty of of the

other part. Whereas the said A.B. is seised of or otherwise entitled to

the mining riglits specified in the first schedule hereto. Now it is Hereby
Agreed between the parties hereto as follows :

—

1. In consideration of the sum of £ now paid to the said A.B.

by the said CD. (the receipt whereof the said A.B. doth hereby acknow-

ledge) the said A.B. doth hereby grant nnto the said CD. the option of

pureliasing the said mining rights for Iiimself or his nominees.

2. The said option may be exercised at any time before the expiration

of six calendar months from the date of these presents by the said CD.
sending througli the post in a registered letter addressed to the said A.B.

at his above mentioned address notice of his the said CD.'s intention

to exercise the same.

3. At any time before the expiration of the said period the said CD.
may at his own expense send any mining engineer or other expert to

prospect examine and test th^said mining rights and the said A.B. shall

render and cause to be rendered to every such mining engineer and other

expert every facility so as to enable him to properly prospect examine

and test the said mining rights and to give a sufficient report as to the

value of the same to the said CD.
4. In the event of the said CD. exercising such option the purchase

price to be paid to the said A.B. shall be £ which shall be paid and

satisfied by the allotment of fully paid ordinary shares of £ each

in the capital of a company' which the said CD. proposes to form and the

purchase shall be made subject to the conditions specified in the second

schedule hereto.

5. (1) The said intended company (hereinafter called the company)

shall be named the Company Limited or by some

similar name.

(2) The Company shall be registered under the Companies (Con-

solidation) Act, 1908, as a company limited by shares with a

memorandum of association enabling it to acquire the said

mining rights.

(3) The original capital of the company shall be £ divided into

preference shares of £1 each and ordinary

shares of £1 each.

(4) Tlie said preference shares shall confer a cumulative preferential

dividend at the rate of 5 per cent, per annum payable out of

any profits which may be set aside for dividend and shall also

be entitled to priority on a return of capital on a winding-up,

but they shall not confer any further or other right to dividends

or to participation in the assets of the company on winding-up.

(5) The ordinary shares of the company shall each confer one vote,

but the preference shares shall not confer any vote.

(6) The articles of the company shall provide that the minimum

of a firm offer by one to sell to a filed with the Registrar of Joint

person with a view of a company Stock Companies (Companies (Con-

being formed. If the company is solidation) Act, 1908, s. 88 (1), {b}).

formed tliia agreement must be



Alternative Clauses for Agreements 173

subscription of the company shall be ahares of £ each

in the capital of the company.

(7) The articles of tlic company siiall provide that the company

may pay a commission at a rate not exceeding per

cent, to any person in consideration of his subscribing or

agreeing to subscribe whether absolutely or conditionally for

any shares in the company or procuring or agreeing to jirocurc

subscriptions whether absolute or conditional for shares in the

company,

(8) The articles of the company shall not contain any restriction

on the power of the holders of ordinary shares to transfer the

same except in cases where the company has a lien on such

shares and they shall not confer on the company any lien on

fully paid shares.

6. The consideration to be paid by the company for the said mining

rights shall not exceed £ of ^\hich not more than £

shall be jiayable in cash and the balance in fully paid ordinary sliares and

the company shall not except so far as they may be included in the above

consideration pay any underwriting or other expenses down to the first

allotment of its shares to the pubUc.

7. At least copies of a prospectus oomjjl^-ing with the

provisions of the Companies (Consohdation) Act, 19U8, and offering not

less than shares of the company to the public for subscription

shall be issued not later than one month after the incorporation of the

company.

The First Schedule hereinbefore referred to.

[Here set out particulars of mining rights.]

The Second Schedule hereinbefore referrd to.

[Here set out conditions dealing with title time for completion etc.]

Alternative forms of Clauses for Agreement.

For Clause 2 of the Agreement.

The company paying and satisfying the purchase consideration is as

from the day fixed for completion by this agreement to be let into pos-

session or recci])t of tlie rents and profits and is as from sueli date to pav
and indenmify the vendors against all outgoings and lialiiiitics of the

property and business comprised in this tigrcement. If for any reason

])osscssion is not given on the said day then the vendor shall as from such

day carry on the business as it has been heretofore carried on but at the

expense and risk and on behalf of the companj'. If an}' question should

arise under this clause then the same is to be determined by the arbitra-

tion of two arbitrators one to be appointed b}' the vendors and the other

by the company and their umpire in accordance with the provisions of

the Arbitration Act, 1889,



174 Promoters

Clause to he added after Clause 3 in cases where jMrt of the property purchased

e.g. the stock-in-trade is to be ascertained by valuation (n).

The stock-in-trade of the said business shall be valued as on the said

da}^ (o) of by of or

failing him by and the sum ascertained to be the value

thereof shall be paid in cash on the date fixed for completion by the com-

panj?^ to the vendors and shall for all the purposes of this agreement be

deemed to be part of the purchase consideration.

Clause to be added after Article 3 where the Book-debts are estimated as being

of a certain Value.

The book-debts comprised in tliis agreement are estimated at £

The company shall use all diligence for the purpose of getting them in

but if before the expiration of from the date of these pre-

sents the company shall not have got in book-debts to the said amount

then the vendors shall pay the company the difference between the sum

actually got in and the said amount and on such payment or if the company

shall get in book-debts comprised in tliis agreement to the said amount

without any such payment being made the company shall reassign and

reassure to the vendors all the then outstanding book-debts being part

of those comprised in this agreement and shall do all things necessary

for vesting in them the right to sue for and recover the same, and the

vendors shall be entitled to get in and retain Mie same for their own benefit.

Clause indemnifying the Vendors against Debts.

The company shall pay discharge and indemnify the vendors against

all debts and UabiUties of or in connection with the said business existing

on the said day (p) of 19 .

Clause as to Title to be substituted for Clauses 5, 6, 8, 9, 10, and 11.

The company shall accept without investigation such title as the

vendors have to the property comprised in this agreement and they shall

not be entitled to take or make any requisition or objection in respect of

title or evidence of title or any conveyance or an abstract of title or this

agreement or otherwise.

Clause as to Title where Property Foreign Land substitutedfor Clauses 5, 8, 9,

10, Clause 6 being varied to suit the circumstances.

The vendor shall make a good marketable title to the property described

in the schedule hereto according to the law of .

(tc) Clause 3 must be varied so parties. The purchaser of an equity

as to exclude the property to be of redemption is, apart from any

valued. such clause bound to indemnify

(o) The day from which the his vendor against the mortgage

business is to be taken over. debt. Waring v. Ward (1802), 7

{p) The day fixed as that from Ves. 332, 337 ; Dodson v. Downey,

which the company is to take over [1901] 2 Ch. 620. See also Mills v.

the assets. Whether this clause United Counties Bank, [1911] 1 Ch.

is or is not inserted is of coiu-se a 669.

matter to be decided by the
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Clause as to Title where x>art of the Property is Leaseholds which can only

be assigned with the Lessors' consent {pp).

As to such of tlic leasehold property' comprised in this agreement as

is subject to leases «hich can only be assigned with the lessors' consent

the vendors shall use their best endeavours to obtain such consent from

the lessors but if in any case or cases they shall fail to do so then they

shall hold the lease or leases in question as trustees for the company and

no objection or requisition shall be made by reason of such lease or leases

not being assigned to the company {q).

Clause requiring Company to pay Expenses preliminary to its Incorporation.

As a further part of the consideration for the premises the company
shall pay the costs of all parties of and incidental to this agreement

and all expenses of the promotion formation and incorporation of th#

company including underuTiting and brokerage commissions and regis-

tration and other fees and shall indemnify the vendors [and all other

persons] against the same (r).

Where there is to be a Provision for the Vendors to be

Directors.

The vendors shall be two of the first directors at a salary calculated

at the rate of £ per annum each, and each of them shall hold such

office during the term of his life and all the pro\asions of the articles of

association of the company relating to directors are hereby incorporated

except such of them as are expressly made inapplicable to the vendors

or either of them [a).

Managing Director (0-

The said A.B. shall be the first managing director of the company

and he shall hold such office for a period of years and he shall

not be liable to retire by rotation during such period, but if he ceases to

be a director in any other way under the provisions of the company's

articles of association he shall ipso facto cease to be managing director.

The said A.B. shall in addition to liis remuneration as a director receive

(pp) A company may bo a ro- last for more than n year it satisfies

sponsible and respectable person the Statute of Frauds, while the

within the meaning of sucli a clause articles, even when signed by tlio

or a lease, Wilhnott v. London Road party to bo cluirgod, do not do so.

Car Co., [IDlOl 2 Ch. 525. Mey v. Positive Covertiinrnt, etc.,

{q) For other forms of conditions Co. (1876), 1 Ex. Div. 20, 88 ;

as to title see the ordinary con- Dale and Plant (ISdi)), iil h. T. 206,

veyancing precedent l)Ooks. and secondly, because the articles

(r) Sec ante, p. 150, as to the of association are revocable and
necessity of this clause ; only parties capable of alteration and it is

to the agreement can sue on it ; see desirable to have an agreement
atitc, p. 15(j. which cannot ho altered. Cp.

(s) There should always, in the Paily v. British Equitable Assur^

case of clauses like this clause, and ance, [1904] 1 Ch. 374, reversed,

the next series of clauses, be, in but not on this point, [1900] A. C. 35,

addition to provision, in the articles and see also Punt v. Symona, [1903]

enabling them to be cari'ied out, 2 Ch. 506.

an agreement. This course ha3 (t) A separate a^eement is often

two distinct advantages. Firstly, desirable,

because where the agreement is to
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as his salary as managing director remuneration calculated at the rate

of £ per annum and also a commission at the rate of per

cent, on the net profits available in each year for dividend. The said A.B.

shall exercise and do such powers and things as the directors of the company

may from time to time direct him to do and shall conform to such regu-

lations as the directors may from time to time make («) and he shall

honestly and diligently serve the company and devote Ixis whole time

and attention to its business.

If the company shall wrongfully dismiss the said A.B. during the con-

tinuance of tliis agreement then it shall pay him by way of liquidated

damages (x) a sum of £ for each complete year of the said five years

unexpired at the time of such wrongful dismissal and a proportionate

amount for any fraction of a year then unexpired.

Clause where there is a Doubt as to whether the Contract

WILL BE governed BY ENGLISH OR FOREIGN LaW.

This agreement shall for all purposes be deemed an English agreement

and it shall be given effect to and construed accordingly (y) [and any pro-

ceedings hereunder may be served on the said A.B. notwithstanding he

is not within the jurisdiction of the English Courts by leaving the same

at the registered office of the c6mpany and posting a copy of the same to

him at his usual or last known address] (z).

(u) Very frequently there is a

clause restraining the managing

director from carrying on business

otherwise than on behalf of the

company.
(a;) It is inadvisable to have a

clause imposing a sum as liqui-

dated damages for the breach of

all or any of the covenants in the

agreement. The courts sometimes

look upon such a sum as a penalty

and not as liquidated damages at

all. The fact that the svun is

stated to be Kquidated damages or

a penalty, as the case may be, raises

a presumption that such sum is

what it is stated to be. Diestal v.

Stevenson, [1906] 2 K. B. .345, but

this presumption may be displaced

as, e.g., in cases where the same

sum is stated to be liquidated

damages for breaches of the con-

tract wliich are of varying degrees

of importance. Where the smn
is fixed for one particular breach

and is in proportion to the amount

of non-performance and is not

very exorbitant it will usually be

looked on as liquidated damages:

Clydebank Engineering, etc., Co. v.

Don Jose Mamos, [1905] A, C. 6,

per Lord Davey at p. 16. For other

cases on the subject. Commissioner

of Public Works v. Hills, [1906]

A. C. 368 ; Pye v. British Auto-

mobile, etc., Co., [1906] 1 K. B.

425 ; Willson W.Love, [1896] 1 Q. B.

626 ; Elphinstone {Lord) v. Monk-
land Iron, etc., Co. (1886), 11 A. C.

332; Wallis v. Smith (1882), 21

C. D. 243 ; Law v. Local Board of

Redditch, [1892] 1 Q. B. 127.

{y) It is perfectly conapetent for

the parties to decide by what law

the contract is to be construed.

Spurrier v. La Cloche, [1902] A. C.

446 ; Hamlyn v. Talisker Dis-

tillery, [1894] A. C. 202; South

African Breweries v. King, [1900]

1 Ch. 273 ; British South Africa Co.

v. De Beers Consolidated Mines,

[1910] 1 Ch. 354, [1910] 2 Ch. 502;

reversed on other grounds, [1912]

A. C. 52.

(2) The company can be served

under s. 116 of the Companies (Con-

solidation) Act, 1908 : Watkins v.

Scottish Imperial Insurance Co.

(1889), 23 Q. B. D. 285, decides that

a company registered in Scotland

or Ireland cannot be served in

England even when it carries oa
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Arbitration Clause.

If any doubt or difficulty shall arise in the construction or carr\-ing

out of or otherwise in relation to this agreement the same shall be deter-

mined by the arbitration of two arbitrators one to be appointed by the

vendors and the other by the company and their umpire in accordance

with the provisions of the Arbitration Act 1889.

Clause giving either Party Power to determine Agreement in

THE Event of Insufficient Shares being taken up.

If at least shares in the company reckoned exclusively

of an}^ shares [underwritten or] payable wholly or partly otherwise than

in cash have not been allotted before the day of

next then either jxirty may determine this agreement by notice in writing

to the other and thereupon the company shall return to the vendors all

documents in its possession relating to the premises and neither party

shall have any claim against the other for costs or otherwise under or by

virtue of this agreement (a).

Underwriting.

Uoderwriting in connection with shares means agreeing to

place {b), i.e. find subscribers for, or take so many of the shares

specified in the underwriting letter, as are not before a certain date

or event otherwise subscribed for. In return for this agreement the

underwriter receives a certain sum, or more usually, a commission

calculated on the total number of sliares underwritten (c).

Before the Companies Act, 1900, came into force, there was some
doubt whether a limited company could make such payments—it

was settled law that it could not issue shares at a discount—and it

was doubtful whether it was not ultra vires for a company to apply

its capital in paying for the issue of its own shares (d).

Then came section 8 of the Act of 1900, which differed from the

existing section in that it only applied on an offer of shares to the

business there, probably a company the Companies (Consolidation) Act,

could not contract itself out of this 1908, ss. 85 and 87, this clause will

position. A person may agree for very rarely be required now.
service on himself hero in England (b) See Gorrisurns Case (1873), 8

even when ho is out of the juris- Ch. ;")07.

diction : Montgomery v. Liehenthal, (c) Licensed Victuallers'' Mutual
[1898] 1 Q. B. 487; but ho cannot Tradinr/ Asi^oeiatiou, (1880), 42
empower any one to serve him out C. D. 1.

of the jurisdiction : British Warjon (cl) Sec per Lord Davkv in IliUler

Co. v. Gray, [189G] 1 Q. B. 35. v. Dexter, [1902] A. C. 474, at p.

(a) Having regard to the pro- 478 ; Lydney and Wigpool Iron Ore
visions as to minimum subscription Co. v. Bird (188G), 33 C. D. 85, 95 ;

and restricting a company's right and Faurc Electric Accumulator Co.
to commence business contained in (1886), 40 C. D. 141.

S.C.L. X
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public for subscription (c). Tliis section was amended by section 8
of the Act of 1907, which altered the law into its present shape.

It is now lawful foi- a company to pay a commission to any person
in consideration of his subscribing or agreeing to subscribe, whether
absolutely or conditionally, for any shares in the company, or pro-

curing or agreeing to procure subscriptions, whether absolute or

conditional, for any shares in the company, if the payment of the

commission is authorized by the articles, and the commission paid or

agreed to be paid does not exceed the amount or rate so authorised,

and if the amount or rate per cent, of the commission paid or agreed
to be paid is

—

(a) In the case of shares offered to the public for subscription,

disclosed in the prospectus ; or

{h) In the case of shares not offered to the public for subscription,

disclosed in the statement in lieu of prospectus, or in a
statement in the prescribed (/) forin signed in like manner
as a statement in lieu of prospectus and filed with the

Registrar of Joint Stock Companies, and where a circular

or notice, not being a prospectus, inviting subscription for

the shares is issued, also disclosed in that circular or notice.

Except in the cases above mentioned, no company may apply

any of its shares or capital money either directly or indirectly in

payment of any commission, discount, or allowance, to any person

in consideration of his subscribing or agreeing to subscribe, whether
absolutely or conditionally, for any shares of the company, or pro-

curing or agreeing to procure subscriptions, whether absolute or

conditional, for any shares in the company, whether the shares or

money be so applied by being added to the purchase money of any
property acquired by the company or to the contract price of any
work to be executed for the company, or the money be paid out of

the nominal purchase money or contract price, or otherwise (g).

Possibly if the original articles do not authorize payments for

underwriting, payments made for that purpose may be retrospec-

tively ratified by altering the articles, and by passing a resolution

adopting the payments (gg).

A vendor to, or promoter of, or any other person who receives

money or shares from a company has, and is deemed always to have
had, power to apply any part of the money or shares so received in

payment of any commission the payment of which if made directly

by the company would have been legal under the section (g). Whether
any particular payment does or does not amount to a payment

(e) For the meaning of these Prescribed means prescribed by
words, see the judgment of Far- the Board of Trade, see Companies
WELL, J., in Bitrroivs v. Matabele (Consohdation) Act, 1908, s. 285 ;

Oold Beefs and Estates Co., [1901] for form, see post, p. 182.

2 Ch. 23, at p. 27, and on the old (g) Companies (Consolidation)

section generally, see Booth v. Act, 1908, s. 89.

New Afrikander Gold Mining Co., (gg) Cp. SeweWs Case {1S68), 3 Ch.

[1903] i Ch. 29,5. 131 ; Phosphate of Lime Co. v. Green

(/) This would apply to private (1871), L. R. 7 C. P. 43 ; Normanhy
companies, as the section applies v. /rw/, C'oojoe <fc Co., [1908J 1 Ch. 84.

to theni : Dominion of Canada In such a case the registrar has
General Trading and Investynent Co. declined to file a statement.
V. Bregstock, [1911] ^ K. B. 648.



Underwriting 179

within the section, where there is a sale to an intermediary, and then

a resale by him at a profit to the company, would seem in all cases

to be a question depending on the facts of the particular case (/*).

Where the articles provide for payment of commission at a certain

rate, that will usually have to be calculated on all the shares under-

written (i). Such an article will not apparently authorize the pay-

ment of a lump sum, even where such sum amounts to less than the

rate authorized {k).

The section does not authorize the sale of shares at a discount,

and it has been held that a company which could pay a commission

of 90 per cent., could not make an issue of lOs. shares, on the terms

that each person who took shares was to be entitled to receive a

bonus or payment of 7s. for each share taken {I). The reason of

the decision was that the scheme was a colourable attempt to bring

what was really an issue of shares at a discount within the section.

It is very difficult, however, to see why the transaction was not

protected by the section, seeing that it was within the express words

of the section.

It was recognized in this case that the section protects trans-

actions which cannot be described either as placing or underwriting

shares (l).

An agreement on a reconstruction under which underwriters are

to take shares not applied for by members of the old company, and

are to receive a commission for so doing, is protected by the section,

and it is no objection to such a scheme that such shares will be

credited as paid up to the same extent as they would have been in

the hands of the members of the old company, even though such

amount works out to a larger amount per share than the company

can pay in underwriting commissions (m).

An agreement by which a person is, in consideration of taking

shares, entitled to an option to take further shares at a price not less

than par was good before the x\ct of 1900 (n) and is not affected by

the section (o). Such an agreement will not prevent a company

{h) Booth V. New Afrikander Gold attempted to be made of the fact

Mining Co., [1903] 1 Ch. 295. that the imderwriters had to make
(t) Licensed Victuallers^ Mutual a payment to the Hquidator of tlie

Trading Association (1889), 42 old company in respect of each

C. D. 1. share taken up.

{k) Booth V. New Afrikander Gold (n) South African Trust and
il/mmr/ ''-'o., [190:{] 1 Ch. 295 ; see Finance (1896), 74 L. T. 709,

also Barrow v. Paringa Mines, [1909] affirmed su6 nom. Hirsch v. Burns
2 Ch. 658. Article 7, p. 96, supra, (1898), 77 L. T. 377 ; cp., however,
will allow either form of payment. the remarks of Riobv, L..T., in

(I) Keatinge v. Faringa Con-soli- Shaw v. Holland, [190UJ 2 Ch. 305,

dated Mines (1902), 18 T. L. K. at pp. 310, 311.

266. (o) Hilikr v. Dexter, [1902] A. C.

(m) Barrow v. Paringa Mines, 474 ; it is thought that this case

[1909] 2 Ch. 658, a point wa^ also clearly overrules Burrows v.
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going into liquidation, or entering into a reconstruction scheme before

the option is exercised, and if the person who has the option exercises

it he will only be entitled to have the shares in the form they are in

at the date when he does so, and with the rights they then confer (p).

In the case of Shorts v. Cohvill (q) a person agreed to find persons

who would take up the unissued shares of a company at a premium of

£1 per share, he receiving in return a commission of 10s. per share,

which was ultimately payable in shares. Warrington, J., held the

transaction to be bad, because there was no offer of shares to the

public. The section further provides that nothing therein contained

is to affect the power of the company to pay such brokerage as

was previously lawful (r). It was settled before the Act that a

company could pay a reasonable brokerage to a person for placing

its shares for it (s).

It may be here stated that as a company cannot purchase its

own shares, any brokerage paid to a broker on such a purchase will

be an illegal payment, and the broker can not only not recover

moneys actually expended in the purchase, but it would seem that

if he has been paid he can. be required to recoup the moneys

paid (t).

Underwriting contracts, like other contracts, require not only an

offer and acceptance, but also that the acceptance shall be notified

to the person making the offer {u) ; but there may, no doubt, be

cases where from the conduct of the parties, it will be presumed that

notice of acceptance was inferred or waived by the person making

the offer (x), and it would seem to be sufficient if the underwriting

Matabele Gold Reefs and Estates Co.,

[1901] 2 Ch. 23, thovigh Lord

Brampton said they were " ma-

terially distinguishable."

(p) Hirsch v. Burns (1898), 77

L. T. 377.

iq) (1909) 101 L. T. 598. The

articles only allowed payment of

commission on an offer of shares

to the public.

(r) Companies (Consolidation)

Act, 1908, s. 89 (3).

(s) Metropolitan Coal Consumers^

Association v. Scrirngeour, [1895]

2 Q. B. 604, which explains Faure

Electric Accumulator Co. (1888),

40 C. D. 141, on the groimd that

the payments there made were not

bond fide payments. In Mar-

zettiss Case (1880), 28 W. R. 541,

the brokerage and commission were

improper because they were made

with a view to rigging the market.

In Ex parte Chatteris (1880), 49
L. J. (cH.) 253, the brokerage was
improper becavise the transaction

was not bona fi^de and was made to

a person in a fiduciary position,

without full disclosure ; see also

West of England Paper Mills Co. v.

Gilbert (1892), 61 L. J. (ch.) 92;
Imperial Mercantile Credit Associa-

tion v. Chapman (1871), 19 W. R.

379.

{t) See Zuluetas claim (1870), 5

Ch. 444, and cp. London, Hamburg
and Continental Exchange Bank v.

Henry (1869), 7 Eq. 334.

(w) Ex parte Stark, [1897] 1 Ch.

575; Gutta Pcrcha Co. (1899), 15

T. L. R. 183.

(x) See Bultjontciyi Sun Diamond
Mine? (1897), 75 L. T. 669.
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contract has been acted on, and shares have been allotted under its

provisions, before the offer is withdrawn {y).

In one case a person after offering to underwrite shares by a

private letter made such offer conditional on its being accepted before

a certain date ; he was never notified of its acceptance, but was

held to be estopped from denying that he was a shareholder,

as the company without knowing of the letter had put him

on its list of sliareholders (2), and, of course, a person after

shares have been allotted to him can by acting as a shareholder,

prevent himself from setting up any defence there may have been

on his contract (a).

Underwriting contracts usually contemplate an application l)y

tlie underwriter for any shares he may have to take (&), and he

usually irrevocably authorizes the person with whom he contracts

to apply for the shares in his name, or sends an application form

which he agrees shall be irrevocable, in such cases the authority

being coupled with an interest is irrevocable (c) ; but where the agree-

ment is to take or find persons to take shares when called upon, and

in default the company is authorized to apply in the name of the

underwriter for shares, there the company cannot allot the shares, until

it has called upon the underwriter to apply for them {d). It would

seem that where some of the underwriters make an application to

have some of the shares underwritten by them allotted to tliem

firm

—

i.e., unconditionally—this will relieve the other under-

writers (c).

The section only applies to the underwriting of shares, and not

of debentures, as there was never any legal objection to the under-

writing of debentures ; but sums paid for underwriting of shares or

debentures, or allowed by way of discount in respect of debentures,

or so nmch thereof as has not been written off, must be stated in

every balance sheet of the company, until the whole amount has

been written off (/).

(y) Ex parte Stark, [18071 1 Ch. Procter (1894), 10 T. L. R. 72;

o75;//m(/i('//'«C'a.st', [189()J2Cli. 121. Bultfontvin Sun Diamond Minus

(2) A'x parte, Harrison (1894), 69 (1897), 75 L. T. 6G9.

T r,-, o/i/i i .1 11 (f) Sydney Harbour Collieries v.
L. 1. 204, but this case luis been .so

j^^^ ^,^^,^j ^^ggg^^ j^ ^^ j^ j^ 3-.}^

explained away in Ex parte Stark, ^nd see Paul Boyer, Ltd. v. Ed-
[1897 J 2 Ch. 57.J, as to make it of u-arde.s (1909), 18 L. T. R. 3.

very little authority. (/) Companies (Consolidation)

(a) Hindley's Case, [189(1
J

2 Ch. Act, 1908, s. 90, it will be romem-
191 bored that the expression debenture
",,', ,. , ,, ,, , ,, , includes debenture stock, ibid. s.

(b) Licensed \ trtuallers Mutual 285: and .see as to what must be
Trading Association (1889), 40 stated in the prospectus, ibid., s.

C. D. 1. 81 and jwst, p. 216, under pro-

(c) CarmichaeVa Case, [1896] 2 speetus, and in a statement in lieu

£,v g... of a prospectus, ibid., s. 82, and the

,'n n J' n ncn^i o nx ^"''"^ '" -^^^ second scliedulc to the
((/) Ortnerods Case, [1S94] 2 Ch. ^^.^^ j^.^^, ^j^,,^ j,

ooQ.

474 ; Brussels Palace oj Varieties v.



182 Promoters

FORM TO BE FILED WITH THE RECJISTRAR OP JOINT STOCK
COMPANIES BY A COMPANY WHICH IS NOT OFFERING
SHARES TO THE PUBLIC FOR SUBSCRIPTION ON PAYING
AN UNDERWRITING COMMISSION ON SHARES {g).

Certificate No. Form No. 58.

A 5s. Companies Registration

( \ fee Stamp must be im-

pressed here.

The Companies (Consolidation) Act, 1908.

Statement by a Company of the amount or rate paid or agreed to be

paid b}' way of commission in respect of shares.

(Pursuant to Section 89.)

Presented for fihng

by

Statement by a Company pursuant to section 89 of the Companies

(Consolidation) Act 1908, of the amount or rate paid, or agreed to be

paid, by way of Commission in respect of Sliares.

Name of Company
Limited.

No.
Article of Association authorizing Com-

mission )

Particulars of amount paid or paj^able \

as Commission for subscribing, or Paid £

agreeing to subscribe, or procuring or )

agreeing to procure, subscriptions for I Payable

any Shares in the Company ; or /

Rate of such Commission

Date of Circular or Notice, if any (not ^

being a prospectus) inviting subscrip- I

tions for the shares and disclosing the |

amount or rate of the Commission. ^

Signatures of the Directors or -,

of their agents authorised in I

writing. t

Date. /

Rate per cent.

Date

FORM OF UNDERWRITING AGREEMENT (gf^).

An Agreement made the day of 19

Between a Company registered imder the Companies (Con-

solidation) Act 1908 and having its registered office at (herein-

after called the Company) of the one part and the several persons whose

ig) Form prescribed by order of

the Board of Trade of 29th March,
1909. A 5s. registration fee stamp
must be impressed. See Companies
.Consolidation) Act, 1908, s. 244,

and Table B, in the first schedule

to the Act.

(gg) A Gd. stamp if not under

seal, otherwise a 10s. stamp.
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names descriptions and addresses are set out in the first column of the

schedule hereto (hereinafter called the underwriters) of the other part.

Whereby it is agreed between the parties hereto as follows—

-

1. Subject as hereinafter provided each of the underwriters hereby

agrees to subscribe upon the terms of the prospectus hereinafter referred

to for the number of shares of £ each in the Company set

opposite his name in the second column of the schedule hereto.

2. Any shares in the company (other than shares which shall be allotted

as fully or partly paid up otherwise than in cash and shares wliich shall

be allotted under tliis agreement) which the company shall be entitled

to and shall allot on or before the day of next shall be taken as being

in relief of the liability of the underwriters hereunder and such liability shall

accordingly be extinguished or reduced as the case may be and in llio

event of such liability being reduced then each of the underwriters shall

as far as possible share in the benefit of such reduction rateably in liie

propoi-tion which the shares set opposite his name in the second column

of the schedule hereto bear to the total number of shares hereby under-

written.

3. As soon as the company has ascertained the number of shares which

any one of the underwriters is liable to subscribe for hereunder it shall

apply for and accept an allotment of such shares in the name and on

behalf of such underwTiter and each of the underwriters hereby authorizes

the company to make such allotment and irrevocably appoints the company

his attorney in his name and on his behalf to make such application and

accept such allotment. Where any shares have been allotted under this

clause the company shall forthwith notify the underwriter to whom they

have been allotted of such allotment but the omission to give any such

notice shall not invalidate any allotment.

4. Each of the underwriters has before the execution of this agreement

paid to the company a sum equal to the sum payable on application on

the shares set opposite his name in the second column of the schedule

hereto. In the event of an allotment being made to any one of the under-

writers hereunder the sum so paid by him shall in the first instance \n'.

applied in or towards the payment of the moneys payable on application

and allotment on the shares so allotted to such underwriter and the balance

if any of such sum shall be rejiaid to him. In the case of no allotment being

made to any of the imderwriters hereunder the sum so paid by him shall

be repaid to him.

5. In consideration of the premises the compan}' shall as soon as may
be after the said day of next })ay tt) each under-

writer a commission at the rate of 5 per cent, on the nominal value of the

shares set opposite his name in the second column of the schedule hereto.

6. If any iniderwriter shall put forward a responsible nominee uv re-

sponsible nominees to subscribt; for all or any of the shares wiiioh such

imderwriter is liable to su))scrilje for under this agreement then if such

nominee or nominees shall apply for and pay the sum pa\able on appli-

cation in respect of the shares for which he is or they respectively are

so nominated the company siiall out of the shares which such under-

writer is liable to subscribe for hereunder allot to such nominee or nominees

the shares so applied for or if such underwriter is nut liable under this
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agreement to subscribe for that number of shares then all the shares for

wliicli such underwriter is so liable to subscribe and so that anj' such

deficiency shall be borne so far as possible by such nominees rateably

according to the number of shares they have respectively applied for.

On any such nominee accepting any such allotment as aforesaid the

underwriter who has nominated him sliall to the extent of the allotment

so accepted be released from his liability hereunder.

7. Any notice to be served by the company on any underwriter may be

served either personally or by prepaid letter addressed to him at the

address set opposite his name in the schedule hereto and every such notice

shall be deemed to have been served within twenty-four hours after the

letter containing the same was put into the post office and in proving

such service it shall be sufficient to prove that such letter was properly

addrassed and put into the post office.

8. It is a condition precedent to tliis agreement that at least

copies of a prospectus which has been approved by the parties and a copy
of which has for the purpose of identification been signed by
shall be issued to members of the public before the day of

next.

Thk Schedule hereinbefoke referred to.

Names. Addresses. Descriptions. No. of Shares.

In witness etc.

SUB-UNDERWRITING LETTER {////)

(Address)

Esq. (one of the underwTiters)

19

Company Limited

19 and

To
Dear Sir,

I have read the prospectus of the

referred to in an underv^Titing agreement dated

made between the said company of the one part and certain persons of

v.ixom you were one whose names were mentioned in the schedule to such

agreement of the other part and I have also read the said agreement

and paid you the sum of £ being the amount payable on appli-

cation on the shares of the said company, which I am or may be liable to

take under this letter. In consideration of your agreeing lo pay to me the

{hh) A 6(7. stamp.
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sum of £ out of the commission payable to you under the said agree-

ment I agree to take and I hereby irrevocably appoint you my attorney

in my name and on my behalf to apply for and to accept an allotment of

one-third (or the number nearest thereto) of the number of shares (if any)

which you may eventually be liable to subscribe for under such agreement.

It is a term of this agreement that the sum of £ so paid by me to

you is to be applied in or towards the payment of all moneys payable on

application and allotment in respect of such shares as are allotted to me

under this agreement the balance of such sum to be repaid to me. All

notices in relation to this matter may be sent to me at the above address.

Signed (the sub-underwriter).

I accept the terms contained in the above letter.

Signed (the under-writer).

Agreements for Loans on the Security of Shares or

Debentures of a Company.

Very commouly there is in these cases a simple deposit of the

shares and debentures, with a verbal agreement that they are to be

treated as security for the money advanced. Where no time is

fixed for payment of the mortgage debt it is payable on demand (//),

and apparently the mortgagee can sell at any time after the mortgage

money is payable if it is payable at a fixed time {i), or if there is no

time fixed, after reasonable notice. It would seem that such notice

need not state that the mortgagee intends to sell on default, it will

be sufficient that it requires payment of the purchase money (/;),

nor will such a sale be invalidated by the fact that the mortgagee

has without fraudulent intent previously sold part of the property

comprised in the security under the mistaken belief that he was the

owner, or has sold all the property comprised in the security to a

nominee for himself under the mistaken belief that he had power to

do so (/.;).

It would seem that foreclosure can be obtained in cases where

shares or debentures have been deposited [1), at all events, where

the shares or debentures deposited are not transferable by mere

(/() Dcvergcs v. Sandeman, Clark rity of Ex parte Hubbard {18SG), 17

<L' Co., [1902] 1 Cb. 579, Vauuhan- Q. B. D. 690, and Be Morritt (1887).

Williams, L.J. (wlio dissented 18 Q. B. D. 222, l)oth cases of

from the majority of tlie Court of pledges. See also Stiibbs v. Slater,

Appeal on the question of notice), [1910] 1 Ch. 632.

took the view that where the inort- (i) Tucker v. Wilnon (1714), 1

gage was ))y deed, and the provisions P. Wms. 261 ; 5 Bro. P. C. 19:5.

of the Conveyancing and I.aw of (k) Henderson v. Astuood, [1894]

Property Act, 1881, as to sale con- A. C. 150.

sequently applied, they would not (/) Harrold v. Plenty, [1901] 2

derogate from the power of .sale Ch. 314 ; General Credit Co. v.

established by the previoas law. Glegg (1883), 22 C. D. 549. The
The case was decided on the autho- identical stock, shares or debentures
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delivery, as is the case with share warrants or bearer bonds. In the

latter case it has been said that the deposit of the bonds amounts
to a pledge and not to a mortgage (m), and that consequently only

a special property and not the property in the shares or debentures

is given, with the result that sale and not foreclosure is the depositor's

remedy (n). If the contract in such case is one of pledge, as it has

been treated in several cases (o), this is no doubt the law ; but it

seems extremely difficult to consider the contract to be different to

that entered into in the case of a deposit of the certificates of shares

or of debentures, which pass by transfer, both being dealings with

choses in action, but the latter requiring to be completed by a

transfer, while the former does not (p).

The question of how far a blank transfer may be filled in after

execution is dealt with later (pp), as is also the question of notices

to the company {ppp).

Specific performance of an agreement to lend money on shares

will not be given (q), and it is thought that an agreement, even when
it is made with the company, for the deposit of debentures to secure

a debt, is not an agreement to take up and pay for debentures within

the meaning of section 105 of the Act, and consequently that it cannot

be enforced by an order for specific performance {q) ; it follows that

it will usually be desirable, in transactions of this nature, to advance
the money and deposit the shares, etc., in the first instance, and then

to vary the agreement in the text by reciting that this has been done,

and providing for the terms of the loan, and the powers of the parties

as is done by such agreement. Transactions of this sort are also not

within section 103 of the Act, and a condition which renders the

security irredeemable or prevents the mortgagor from dealing with

the property as freely after he has paid his debt, as he could before

he contracted it, would therefore still ofiend against the rule which

prohibits the clogging of the equity of redemption and be void (r).

mortgaged must be returned on action are the proper subjects of a

redemption, and there is no Stock pledge.

Exchange custom to the contrary

:

{pp) Post, pp. 288 et seq.

Langton v, Waite (1868), 6 Eq. 165. (ppp) Post, pp. 192 et seq.
; pp. 291

(m) Carter v. Wake (1 877 ), 4 C. D. et seq.

605 ; Gilligan v. National Bank, {q) See South African Territories

[1902] 2 Ir. 513. v. Wallington, [1898] A. C. 309.

(n) Carter v. Wake (1877), 4 C. D. (r) Bradley v. Carritt, [1903] A. C.

605 ; Fraser v. Byas (1895), 13 253, where a clause, in an agree-

Reports, 452. ment for a loan on the security of

(o) SeeZ>onaW v. »S'McHm^ (1866), shares, that the mortgagor would

L. R. 1 Q. B. 585 ; Haliday v. always thereafter use his best en-

Holgate (1868), L. R. 3 Ex. 299. deavours to secirre that the mort-

(p) In Deverges v. Sandetnan, gagee (a tea broker) should have

Clark <fc Co., [1901] 1 Ch. 70, the sale of the company's tea, was

Farwell, J., says at p. 74 that held to he bad after the mortgagor

movalile chattels capable of manual had paid his debt : Jarrah Timber

delivery as opposed to choses in Co. v. Sarmwl, [1904] A. C. 323,
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The question of the reissue of debentures whicli have been

deposited under such an agreement is dealt with by section 101 of

the Act, and discussed under the heading of debentures. Tliat

section certainly applies to the sort of transaction now under

discussion {rr).

AGREEMENT FOR LOAN ON SECURITY OF SHARES AND
debentures {rrr).

Tras Agreement made the day of 19

Between A.B. (hereinafter called the borrower) of the one

part and CD. (hereinafter called lender) of the other part.

1. The borrower shall forthwith hand to the lender (1) his certificate

for the 1000 shares of £1 each numbered to in

the capital of the Company' Limited (hereinafter called the

company) and now registered in the name of the borrower (2) the 10

debentures numbered to wliich are now regis-

tered in the name of the borrower and form part of an issue made by the

company of 100 debentures each for securing £100 and interest as therein

mentioned and (3) duly executed ])lank transfers of tlie said shares and

debentures.

2. On the said certificate debentures and transfers being handed to

the lender he sliall advance to the borrower a sum of £1000 and sliall liold

the said shares and debentures as security for such advance.

3. The said sum of £1000 shall be repayable on the day of

19 and the borrower shall pay interest thereon in the

meantime and till repaj^Tuent at the rate of 6 per cent, per annum. Such

interest to be 2)ayable by quarterly payments on the day of

the day of the day of and the

day of in each year—and the first of such payments to be made

on the day of next.

4. If the borrower shall fail to repay the said sum of £1000 and all

interest then due under these presents when the same becomes repa\ able

then the lender may at any time thereafter give the borrower one week's

notice that he the lender intends to sell such shares and debentures or any

of them and at the expiration of such notice the vendor may at any time

before the said sum of £1000 and all interest then due thereon have been

paid proceed to sell the shares
'^"'^ debentures referred to in the notice

or any of them.
5. Any money arising from a sale muler tlic last preceding clause

hereof shall l>e held by the lender in trust to be applied by liim first in

payment of all costs charges and exiienses incurred by liim in relation

to the sale or otherwise in relation to this agreement or the charge hen-by

created. Secondly in i)ayment of all interest due under these presents

where an agreement that the mort- doubtful authority since these two
gagor should have the option of cases.

purchasing the debcntiu-es which (rr) See post, pp. 468 ct seq.

form his security was held to be (rn) This agreement will be under

bad ; London and Globe Finance Cor- seal where the transfers are rocjuired

poration V. Montgomery (1902), 18 to be by deed. It will bear a niort-

T. L. R. 661, would seem a very gage stamp. See injra, p. 484.
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and tliirdly in repayment of the principal sum hereby secured and the

balance if an}^ shall be paid to the borrower.

6. On any such sale as aforesaid the purchaser shall not be bound or

concerned into the ajiplication of the purchase mone}^ or to inquire into

the regularity of the sale but the remedy of any one injured by a sale

wrongfully made in purported exercise of such power of sale shall be in

damages against the person exercising the power only.

7. On any such sale the lender may fill in the transfer or transfers of

the shares ^debentures sold with the name of the purchaser or any

person named by him and ma}' present all transfers requisite for carrying

out any such sale for registration^—and the lender may also at any time
after the said day of 19 fill in the transfers of the said

shares and debentures or either of them with his own name or any other

name he may think fit and present the same for registration, and the

borrower hereby irrevocably appoints the lender his attorney in his name
or on his behalf for the purpose of executing any further transfers that

may be requisite for carrying out any such sale.

8. Any dividends or interest received by the lender after the said shares

or debentures are registered in his name shall be applied in the same manner
as moneys arising from a sale under the provisions hereinbefore contained

and the lender may exercise any vote wluch may be conferred on him by
such shares or debentures being registered in liis name in such manner as

he may think fit and shall not be responsible for any exercise of or for not
exercising the same.

9. Any notice to be given to the borrower hereunder may be given by
leaving the same at or by sending the same through the post to him at

his above-mentioned address—and any such notice if sent by post shall

be deemed to be duly given at the expiration of twenty-four hours from
the time when a letter containing the same was put into the post box.

10. If the borrower shall on or before the said day of repay
the said sum of £1000 and all interest and other moneys hereby secured

then the lender shall hand back to him the said certificate and debentures
and transfers—and shall execute and do but at the expense of the borrower
all documents and things which may be requisite for effectually vesting

the said shares and debentures in the borrower or as he shall direct. In
Witness, etc.

FORM OF POOLING AGREEMENT (s).

An Agreement made the day of 1909.

Between the several persons whose names are set out in the first column
of the schedule hereto of the one part and A.B. of in the
county of and CD. of in the county
of (who and the survivor of them and the executors and
administrators t)f such survivor are where the context admits hereinafter

called the trustees) of the other part. Whereas the several persons
whose names and addresses are set out in the first and second columns
of the schedule hereto have respectively handed to the trustees the cer-

tificates for the shares in the Company Limited, the particulars of which
are set opposite their respective names in the tlurd and fourth columns of

such schedule And Whereas each of such persons has also handed to the
trustees blank transfers for the shares comprised in such certificates Now
IT IS Hereby Agreed between the Parties hereto—

1. The Trustees shall sell such of the shares specified in the Schedule
hereto at such price or prices not being less in any case than 25s. per share

as they shall in their disci'etion think fit.

(s) The agreement must be under 289. It will require a 6d. stamp if

seal where the transfers are re- not under seal, otherwise a 10s.

quired to be by deed, see post, p. stamp.
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2. Except as hereinafter provided no such sale shall be made after

the day of 19 and on any such sale the

trustees may fill in the transfers deposited with them with the numbers

of the shares to be transferred and with the names of the purchasers or

of such other persons as the purchasers shall direct and do all tilings that

may be requisite for obtaining the registration of such transfers.

3. No person whose name is mentioned in the schedule hereto shall

before the said day of 19 sell any share he

may now or at any time previous to the said day hold in the said company.

4. All moneys received by the trustees arising from any sale under

these presents shall be applied by them in the payment of all costs and

expenses incurred by them in connection with such sales or otherwise

under these presents and the balance if any shall be divided amongst the

persons whose names are set out in the first column of the schedule hereto

in proportion to the number of shares set opposite their respective names
in the tlxird column of such schedule.

5. Any of the shares set out in the schedule hereto which shall not Ije

sold by the said day of 19 shall be distri-

buted and allotted among the several persons mentioned in such schedule

as nearly as possible in proportion to the number of shares set ojjposite

their respective names in the third column of such schedule—and each

of such persons shall accept such of such shares as the trustees may pur-

suant to this clause allot to him—provided alwajs that the trustees may
at any time after the said day of 19 sell any
of the shares set out in the schedule hereto which are then unsold and

which by reason of the ratio which the total number of such shares which

are then unsold bears to the total number of shares set out in the schedule

hereto, cannot in the opinion of the trustees be conveniently distributed

hereunder and the trustees may also after the said daj- of

sell any shares which it may be necessary to sell to provide

for any costs or expenses incurred by them in connection with any sale

hereunder or otherwise under these presents and which they are unable

to pay out of any moneys then in their hands.

6. Any sale under the last preceding clause maj- be made at such price

as the trustees in their discretion shall think fit and on any distribution

or sale under such clause they may fill in the transfers deposited with them

in such manner and do such things as may be requisite for carr\-ing such

distribution or sale into effect including an^iliing that may be requisite

for obtaining the registration of any transfer.

7. All monej-s received by any person named in the first column of the

schedule hereto by way of dividend or otherwise in respect of any shares

set opposite his name in the third column of such schedule prior to the

ultimate distribution of shares under these presents shall be paid to the

trustees and subject to the rights of any purchaser of shares shall be applied

by the trustees in the same manner as if they were moneys arising from a

sale under these presents.

8. The trustees shall as soon as conveniently may be after the said

day of 19 render to each of the jjersons

named in the schedule hereto a true account of all dealings and trans-

actions hereunder and such account shall show the sum of money and the
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uumbor of shares to which each of such persons is entitled hereunder and
they may send to each such person such account together with a cheque

for the amount of cash he is entitled to, by a letter sent through the post

addressed to him at tlie address set opposite his name in the second schedule

hereto.

9. Each of the persons named in the first column of the schedule

hereto hereby ajipoints the trustees his attorneys in his name or on his

behalf to execute and do all transfers documents and things which may
be necessary for any of the purposes aforesaid.

The First Schedule hereinbefore referred to.

Name of Member. Address. Number of Shares.
Distinctive Num-
ber of Shares.

In Witness, etc.



CHAPTER IV.

The Contract of Membership and Matters Relating thereto.

Every company must keep in one or more books a register of its

members and enter therein the following particulars :

—

(1) The names and addresses and the occupation if any of the

members, and, in the case of a company having a share capital, a

statement of the shares held by each member distinguishing each

share by its number, and of the amount paid or agreed to be con-

sidered as paid on the shares of each member.

(2) The date at which each person was entered in the register as

a member.

(3) The date at which any person ceased to be a member (a).

Where share or stock warrants are issued the company must

strike out of its register the names of the members holding the

shares or stock specified in such warrants as if they had ceased to

be members, and must enter in the register : (1) the fact of the

issue of the share or stock warrants
; (2) a statement of the stock

or shares included in each warrant distinguishing each share by its

number
; (3) the date of the issue of the warrant. Until the

warrant is surrendered the above particulars are to be deemed to

be the particulars required by the Act to be entered in the register

of members. On surrender of a share warrant the date of surrender

must be entered as if it were the date at which a person ceased to be

a member (6).

Where any shares have been converted into stock the register

must show tlie amount of stock held by each member in lieu of the

above-mentioned particulars relating to shares (c).

No notice of any trust, express, implied or constructive, may be

(a) Companies (Consolidation) pany ^vho knowingly and wilfully

Act, 1908, s. 25. Non-compliance authorizes or permits the default

witli this section will render the will he liable to the same penalty,

company liable to a penalty of £5 (b) Companies (Consolidation)

for every day durmg which the Act, s. 37 (5).

default continues ; and every di- (c) Ibid., s. 43.

rector and manager of the com-
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entered on the register or receivable by the Registrar in the case of

companies registered in England or Ireland {d). It follows that if

a person gives notice to the company that he claims an equitable

interest in the shares registered in the name of another person, the

company is not bound to take notice of such trust, and may not

enter notice of it in its register, and the company will not be liable

for allowing the registered holder to deal wdth his shares without

regard to such eqiiitable interest unless at the time of registering a

transfer, the directors registering the same actually know that the

transfer is a wrongful one (e), but the section does not allow a com-

pany to advance money to a shareholder after notice of the interest

of another person, and then by virtue of the doctrine of tacking or

otherwise, to claim priority over such other interest (/). In a word,

the section, while it excludes the rule in Dearie v. Hall (g), does not

touch the rule in Hopldnson v. Roll (h), and notice will affect a com-

pany in its character of a trader, though it may not affect it in its

duty of keeping a register. A form of article has been framed with

the view of excluding this latter rule, but it would seem quite in-

effectual, at all events so far as non-members of the company are

concerned, and this has been so held in Ireland (i).

It would, however, seem probable that if a company has a

lien for calls which have not actually been made, such lien

will prevail over advances made after the issue of the shares,

but before a call has been made, as in such case the liability

would exist before the advances were made (k). Executors

or trustees, who can claim to be registered, may insist that

their names shall be entered on the register without any notice

(d) Companies (Consolidation) Keith, [1905] 2 Ch. 147, where the

Act 1908 s. 27. directors knew the certificate was

(e) This seems to be the law, see with a friend of the transferor,

per Lord Selborne in Socie'te but had a declaration, although

Generale v. Walker (1886), 11 A. C. one of them knew otherwise, that

20 : Simpson v. Molson's Bank, such friend had no charge on it.

[1895] A. C. 270, the dicta of Joyce, The company had to refund moneys

J., in Peat v. Clayton, [1906] 1 Ch. it received as the result of the

659, seem inconsistent with these transfer.

cases, but they were not necessary (g) (1828), 3 Riissell 1.

for the decision of the case. An (/') (1861), 9 H. L. C. 514.

entry in the 1)ooks of a company (*) Rearden v. Provincial Bank,

that shares were transferred to a [1896] 1 Ir. 532. See also Binney

person in trust only gives notice of v. Ince Hall Coal and Cannel Co.

the trust referred to: London and (1866), 35 L. J. (ch.) 363.

Canadian Loan and Agency Co. v. (A:) See the remarks in New Lon-

Duggan [1893] A. C. 506, a Canadian don and Brazilian Bank v. Brockle-

case where there was apparently ^nk (1882), 21 C. I>- 302 and in

, Borland s Trustee v. iStect Brothers,
nothmg to prevent an entry as to

^^^^^^ ^ ^^^_ 279; it is not clear
trusts. whether in the foriner case the

if) Bradford Bank v. Briggs company had notice of the trust at

(1887), 12 A. C. 29; Bainford v. the time it made the advance—if
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of the character in which they hold (/). A company cannot, having

regard to this section, claim rights

—

e.g. a lien—against a cestui que

trust, where his trustee is registered {)it). The register of members
commencing from the date of the registration of the company must

be kept at the registered office of the company, and, except when
closed under the provisions of the Act, must during business hours,

subject to such reasonable restrictions as the company in general

meeting may impose, so that not less than two hours in each day be

allowed for inspection, be open to the inspection of any member
gjratis, and to tlie inspection of any other person on payment of one

shilling, or such less fee as the company may provide for each

inspection (n). Joint stock banking companies are bound to show
their list of shareholders to any registered shareliolder during

business hours from ten to four (o). Every assurance company
wliicli is subject to the provisions of Assurance Companies Act, 1909,

and is not registered under the Companies Act, and has not incor-

porated under its deed of settlement section 10 of the Companies
Clauses Consolidation Act, 1845, must keep a " shareholders' address

book " in accordance with the provisions of that section, and nnist,

on the application of any shareholder or policy holder of the company,
furnish to him a copy of such book on payment of a sum not exceeding

6d. for every 100 words required to be copied {p).

Any member or other person may require a copy of tlie register

or of any part thereof or of the list and summary required by the

Act or any part thereof on payment of sixpence or such less sum as

the company may prescribe for every hundred words or fractional

part thereof required to be copied {q). Under this section a

it had the decision would not seem (n) Companies (Consolidation)

to be law, although the dicta above- Act, 1908, s, 30 (I). Those pro-

mentioned probably are ; see also visions do not apply to a company in

Ex parte Stewart (1864), 4 De G. .T. liquidation: Kent Coalfields Syndi-
& S. 543 as to notice. The decision cate, [1898] 1 Q. B. 754. See s. 9
in Miles v. New Zealand Alford of the Stannaries Act, 18G9, as to

Estate Co. (188(5), 32 C. D. 206 the cost book, containing amongst
would seem clearly not law as other things a ILst of shareholders,

it was decided on the strength to be kept by companies regulated
of Bradford Bank v. Brigys (1880), by that Act.

31 C. D. 19, which was subse- (o) Banking Companies (Shares)
quently reversed (1887), 12 A. C. Act, 1807, s. 2.

29. (p) Assurance Companies Act,
(I) W. Key <t Son, [1902] 1 Ch. 1909, s. 10, and see ibid.,s. 33 (l)(a)

407 ; T. H. Saunders d: Co., [1908] and(6), supra, p. 17, forcertainassur-

1 Ch. 415, whicli also decided that ance companies which are excepted
it is for executors or trustees to and ihid., s. 23, supra, p. 23, as to
decide in what order their names penalties for non-compliance.
shall appear on the register. [q) Companies (Consolidation)

(m) i?ePerA:ms(1890), 24Q. B. D. Act, 1908, s. 30 (2) having regard
^^3- to this sub-section the right of

S.C.L. n
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shareholder or other person may see the whole register (r),and if the

company refuses to give him inspection, the Court will order it to do

so, even though tlic motive in seeking inspection is hostile to the

company (s).

With regard to companies registered in England or Ireland, any

Judge of the High Court sitting in chambers or the Judge of the Court

exercising the Stannaries jurisdiction in the case of companies subject

to that jurisdiction may by order compel an immediate inspection

of the register {t).

A company may, on giving notice by advertisement in some

newspaper circulating in the district in which the registered office

of the company is situate, close the register of members for any time

not exceeding in the whole thirty days in each year {u).

Loose sheets tacked together and intended to be the regular

register until a regular book is obtained, will apparently constitute

a register if they contain the necessary particulars, and the entry of

a name on them will be entry on the register ; but if the sheets are

not intended to be a formal register at all, but mei'cly a statement

of facts to be transcribed into a formal register when one is obtained,

they will not be a register {x).

The mere fact that a book does not call itself a register will not

prevent its being a register, if it contains the matters a register ought

to contain or the bulk of them (y), nor will a book which omits to

number the shares which each member holds, cease to be a register

because of such omission (z) if the shares are in fact numbered (a).

The register of members is prima facie evidence of any matter

directed or authorized to be entered therein {h). It has been said

that a book which would be a register for other purposes may yet not

be complete enough to be treated as a register under these

inspection given by Iho previous

sub-section does not carry with it

the right to talte copies : Balmjhat

Gold Mining Co., [1901] 2 K. B.

G65 ; overruling Boord v. African

Trading, etc., Co., [1898] 1 Ch. 59G.

Tlie penalty for refusing to give

inspection or a copy is £2 for each

refusal and a further £2 for each

day during which the i-efusal

continues. The company and every

director or manager who knowingly

authorizes or permits such refusal

will be liable : ibid., sub-s. (3). As

to action for copies to be supplied,

post, p. 201.

(r) Holland v. Dickson (1888), 37

C. b. 669.

(«) Mutter v. Eastern and Mid-

lands Raihvay (1888), 38 C. D. 92 ;

Davies v. Gas Light and Coke Co.,

[1909] 1 Ch. 708.

(<) Companies (Consolidation)

Act, 1908, s. 30 (3). For form of

summons, see post, p. 201.

(u) Ibid., s. 31.

{x) Ex parte Cammell, [1894]

2 Ch. 392.

(y) Underbank Mills Cotton, etc.,

Co. (1886), 31 C. D. 226 ; Weiker-

sheim's Case (1873), 8 Ch. 831.

(z) East Gloucestershire Railway
v.Bartholomew(l8(}8), L. R. 3 Ex. 15.

(a) Irish Peat Co. v. Phillips

(1861), 1 B. & S. 598.

(6) Companies (Consolidation)

Act, 1908, s. 33.
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provisions (c). It would seem that a coinpaay's register must be kept

in England, Scotland, or Ireland, according to the place wliere the

company's registered office is, and it cannot be Jcept abroad under

any circumstances {d), though there is obviously no objection to a

duplicate register being kept abroad ; but a company having a shaie

capital may, if its objects comprise the transaction of business in a

colony and if authorized by its articles, keep in any colony where it

transacts business a branch register of members resident in that

colony (c) ; a company keeping such a colonial register must give

the Kegistrar of Joint Stock Companies notice of the situation of the

office where such register is kept and of any change in its situation

and of the discontinuance of the office if it be discontinued.

A colonial register is to be deemed to be part of the company's

register of members {ec) . It is to be kept in the same way as the com-

pany's ordinary or principal register of members (/) ; a copy of every

entry made in it must be transmitted to the registered office of the

company as soon as possible after such entry is made, and the com-

pany must keep at such registered office a duplicate of its colonial

register which is to be duly entered up from time to time, and to be

deemed to be part of its principal register.

The shares registered in a colonial register must be distinguished

from the other shares of the company, and no transactions with

respect to any shares registered in a colonial register may, while so

registered, be entered in any other register (except, of course, the

duplicate to be kept). A company may, subject to these provisions,

make such a provision in its articles, as it sees fit, v/ith regard to its

colonial register, and it may discontinue its colonial register at any

time. Oii discontinuing a colonial register a company must forthwith

transfer all entries therein to its main register (^^r). Tiansfers in a

(c) Wolverhmnpton New Water- the Commonwealth of Austraha.

works V. Hawksford (1860), 7 C. B. (ee) Ihid., s. 35.

(n. s.) 795; Bain v. Whitehaven (/) Companies (Consolidation)

Furness Railway (1850), 3 H. L. C. Act, 1908, s. 35, sub-s. 2. Adver-

1. A case decided under the tisements as to closing such a

Companies Clauses Act (Scotland), register must be inserted in a

1845, which requires the seal of the newspaper circulating where it is

company to be affixed to the register. kept. Applications for rectifying

Under the Act of 18G2 and the it may be made to any competent

present Act a register is evidence Court in the colony, and such

without being sealed : Cornwall Court will have the same juris-

Mining Go. v. Bennett (ISOO), 5 diction of rectifying the register as

H. & N. 423. is under the Act exercisoal)le by

((/) But see Sands' Cane ( 1 875), 32 the High Court. Offences by refusing

L. T. 299: a case which would or autiiorLsuig or permitting the

.seem clearly wrong on this point. refusal of copies or inspection of the

(e) Companies (Consolidation) colonial register n\ay bo prosccut^^d

Act, 1908, s. 34. Colony includes in any Court in the colony having

for this purpose British India and summary criminal jurisdiction: /ft/d.
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colonial register will be deemed to be transfers of property situated out

of the United Kingdom, and will be free from British stamp duty

unless executed in any part in the United Kingdom, and, on the

death of a member registered in such a register, his shares will for

the purpose of British duties be deemed to be part of his estate and

effects situate in the United Kingdom for or in respect of which

probate or letters of administration is or are to be granted, or of

which an inventory is to be exhibited and recorded, in the same

manner as if he were registered in the principal register, if he died

domiciled in the United Kingdom, but not otherwise (g).

To return to the company's main register : the Court may order

the rectification of such register on the application of the person

aggrieved, or any member of the company or the company if {a) the

name of any person (A) is without sufficient cause entered or omitted

from such register ; or (b) if default is made or unnecessary delay

takes place in entering in the register the fact of any person having

ceased to be a member. On such an application the Court may
order rectification and payment by the company of damage sustained

by the person aggrieved (i) or it may refuse the application.

On an application under the section the Court may decide any

question relating to the title of any party to the application to have

his name entered in or omitted from the register whether the question

arises between members or alleged members or between members or

alleged members on the one hand and the company on the other

hand ; and generally may decide any question necessary or ex-

pedient to be decided for rectification of the register (/). The

earlier part of this section first appeared in the Companies Act, 185G

—

and it was pointed out (/) that the section could only be intended to

deal with simple cases between a company and its members, and that

in other cases a bill in equity was still necessary—as a result section 9

of the Companies Act, 1857, which is substantially re-enacted by this

section and the corresponding section {m) of the Act of 1862 was

(g) Companies (Consolidation) award damages under the section.

Act, 1908, s. 3G, and see Netv York where an ordei; for rectification is

Breioeries -v . Attorney-General, [1899] made : Ottos Kopje Diamond Mines,

A. C. 62, as the liability of a com- [1893] 1 Ch. 618; and see Skinner

pany which transfers shares of a v. City of London Marine Insurance

foreigner into the names of repre- Corporation (1885), 14 Q. B. D. 882,

sentativeswho have not proved here. as to the quantum of damages,
{h) Apparently a partnership where a company has wrongfidly

firm is not within this section, as refused to register,

i t is not a iDerson : Var/liano Anthra- (k) Companies (Consolidation)
cite Collieries (1910), 79 L. J. (ch.) Act, 1908, s. 32. For form of notice

769; but cp. Dunster's Case, [189^] of motion and of order, post, and
3 Ch. 473 ; Weikersheim's Case, pp. 201 et seq.

[1873] 8 Ch. 831. (I) British Sugar Befining Co,
(i) It would seem that the (1857), 3 K. & J. 408.

Court has only jurisdiction to [m) S. 35.
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enacted, and a wide construction was given to the section as so

amended in Re Swan {n). However, even after the passing of the

Act of 1862, such high authorities as Lord Cairns (o) and Sir George

Jessel {p) took the view that the section gave the Court no jurisdic-

tion in cases where the relief sought was in the nature of specific

performance. Turner, L.J., and other judges, however, took a

different view, and held that the Court had jurisdiction in all cases,

but that as the section provides that the Court " may," and not that

the Court " shall," order rectification, the Court could decline to

try on such an application cases which could not conveniently be

dealt with on a summary application

—

e.rj. cases dealing with

complicated questions of fact—and this latter view would seem to

be the one that has prevailed {q).

The Court will, on such an application, rectify the register in

respect of shares which have been forfeited (r) if a case for rectification

is made out, and it will also in such a case grant rectification in spite

of the fact that the directors of tlie company are willing to rectify

without an order (*•), for an applicant is entitled to be protected

against possible claims in a liquidation or otherwise. On such an

application the Court will in a proper case order that the register be

rectified by striking out the name of a person who has been induced

to take shares by misrepresentations in a prospectus {t) and it will

also decide questions between vendor and purchaser and mortgagee

and mortgagor (m).

Where the Court thinlcs that the matter is not one to be decided

in a summary way, it will refuse the application, but without prejudice

to an action being brought {x).

(n) (1859), 7 C. B. N. S. 400.

(o) Ward and Hennfs Cases (1867),

2 Ch. 431.

(p) Ex parts Sargent (1874), 17

Eq. 273.

{q) Kimberley Nortlv Block Dia-

mond Co. (1888), 59 L. T. 579;
Ex parte Shaw (1877), 2 Q. B. D.

463 ; Sussex Brick Co., [1904] 1 Ch.

598. See, however, the I'emarks of

the Scotch Court in Sleiyh v. Glas-

gow and Transvaal Options (1004),

6 Fra. 420 ; (Jowans v. Dundee
Steam Navigation Co. (1904), 6 Fra.

613; rehef was refused in E.v parte

Ward (1868), L. R. 3 Ex. 180, bub
this wa-s an exceptional case. In
Askew's Case (1874), 9 Ch. 664,

thft Court decUned to give rehef

under tlio section as there were
charges of fraud wliich could more
conveniently be tried in an action,

and as the apphcant, being a fully

paid shareholder, would not be

damaged by the delay an action

would entail.

()•) Ex parte Los (1865), 34

L. J. (cH.) 609; but see Wright's

Case (1872), 7 Ch. 55.

(s) Higgs' Case (1865), 2 H. & M.

657 ; Martin's Case (1865), 2 H. &
M. 669.

(0 Webster's Case (1866), 2 Eq.

741 ; Stewart's Case (1866), 1 Ch.

574. See also Askcw's Case (1874),

9 Ch. 664.

(«) Ex parte Sargent (1S74). 17

Eq. 273 ; Tees Bottle Co. (1876), 33

L. T. 834 ; Kimberley North Block

Diamond Co. (1888), 59 L. T. 579.

(x) Simpson's Case (1870), 9 Eq.

^\; Ex parte Parker (1867), 2 Cli-

685.
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It was held under section 35 of tlie Companies Act, 1862, which

expressly empowered the Court to direct the Company to pay the

costs, that on such an application the Court could only order the

company or the applicant to pay costs, and could not order any other

person who has been served to pay them {•>/), and that if the company

had in a dispute between the applicant and a third party, who turned

out to be wrong, sided with such third party, the company would be

ordered to pay the costs {z), but if it had remained neutral such an

order would not be made {a). This provision as to costs is not re-

enacted by section 32 of the Companies (Consolidation) Act, 1908.

It is thought that this omission, coupled with section 5 of the Judica-

ture Act, 1890, and order 65, r. 1 R. S. C, enables the Court to direct

any party to pay the costs of the motion. In any case this rule did

not apply to the costs of an appeal, and parties other than the com-

pany and the applicant may be ordered to pay these (fe), and it does

not apply where the company is in winding-up (c).

These applications may be made when the company is in winding-

up, and orders may be made nunc pro tunc so as to take efiect from

the time when registration should have been made (d). The question

of what will amount to undue delay, within the meaning of the section,

would seem to be a question depending on the facts in each case, but

it has been discussed in a variety of cases (e).

If the Court makes an order for the rectification of the register of

a company whicli is required by the Act to send a list of its members

{y) Ex parte Sargent (1874), 17

Eq. 273 ; Kimherley North Block

Diamond Co. (1888), 58 L. T. 305
(the point was not taken before the

Court of Appeal (1888), 59 L. T. 579).

An order directing a third party to

pay costs was made in Tees Bottle

Co. (1876), 33 L. T. 834; it is stated

that this case was affirmed on

appeal (see per Hall, V.C, Ortigot^a

V. Brown Janson (1878), 38 L. T.

145, 147). The only trace of such

appeal which has been found after

a search in all the current reports,

is in 20 Sol. J. 584, where the respon-

dent was ordered to give security

for the costs of an appeal, as he

had refused to pay the costs below.

It would seem probable froni this

and the fact that there is apparently

no fin-ther report that the appeal

was not decided on the merits.

(z) Ex parte Sargent (1874), 17

Eq. 273.

(a) Kimherley Nortli, Block Dia-

mond Co. (1888), 58 L. T. 305 ; 59

L. T. 379.

(6) Ex parte Shaw (1877), 2

Q. B. D. 463.

(c) Ex parte Kintrca (1870), 5

Ch. 95. Notice of the application

must be served on the liquidator,

where the application is made
before a winding-up order, but

after the petition is presented.

Ex parte Trcnchard (1871), 19

W. R. 96.

(d) Sussex Brick Co., [1904] 1

Ch. 598 ; Breckenridge''s Case (1865),

2 H. & M. 642 ; Reese Biver Silver

Mining Co. v. Smith (1869), L. R.

4 H. L. 64 ; Nation'.^ Case (1867), 3

Eq. 77.

(c) Shepherd's Case (1867), 2 Ch.

16 ; Nation's Case (1867), 3 Eq. 77 ;

Head's and White's Cases (1867),

3 Eq. 84; Shipman's Case (1868),

5 Eq. 219; Walker's Case (1868),

6 Eq. 30; Fyfe's Case (1869), 4

Ch. 768 ; Hill's Case (1869), 4 Ch.

769 n. ; Lowe's Case (1870), 9 Eq.

589.
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to the registrar of joint stock companies

—

i.e. a company having a

share capital—it must when making the order direct notice of the

rectification to be given to the Registrar
(/). If the Court makes

an order rectifying the register, the name of the person, wliose name

is to be struck off, should be run through with a pen in the register,

and a statement should be appended as follows :
" By an order of the

High Court, dated, etc., this name was erased "
(g).

The application may be made by motion in the High Court or by

application to a Judge of such Court sitting in chambers in the case

of companies registered in England and Ireland, or by application

to the Judge of the Court exercising the Stannaries jurisdiction in

the case of companies subject to that jurisdiction (A) and by summary
petition to the Court of Session in the case of companies registered

in Scotland, or in such other manner as such Courts may respectively

direct (i). The usual practice is to make these applications, when the

company is a going concern, by motion in the Chancery Division
;

but the application is, where the company is in winding-up, made by

summons. Where the company is in compulsory liquidation or is

being wound up subject to the supervision of the Court, the leave of

the Court to commence or continue the proceedings is necessary {k),

and it has been said that applications even where the company is in

winding-up should be made in the name of the company (/). Except

where the company is in winding-up, these applications should not

be assigned to the winding-up Judge (m).

In two cases (n) Kay, J., stated that motions to rectify the

register in the Chancery Division should be entered in the general

list and heard as actions, but this rule only holds good in cases

arising out of misrepresentations in a prospectus (o) ; other applica-

tions under the section are usually heard on affidavit evidence (p).

(/) Companies (Consolidation) 95. This is not tho usual practice.

Act, 1908, s. 32 (4). (m) British Columbia Exploila-

(g) Iron Shipbuilding Co. (18()5), lion Co., W. N. (189!)) 32.

Z\^.mi ; lnExpartGWibb{\m,\), {n) BucknalVs Cold Estate Co.,

8 L. T. N. S. 478, wlioro it was not W. N. (1887) 102 ; British Burmah
certain that the applicant was the Co. (1887), 50 L. T. 815; W. N.
person on the register his name was (1887) 101.

struck off the list of contriliutorics, (o) Yearly Practice, 1912, p. 727.

but the register was not altered. Notes to O. 52, r. 1, K. S. C.

(h) The High Court has also (p) They should bo entituled in

jurisdiction in the case of these the matter of the Act, and taken to

companies, Penhale and Lomax the Writ, etc., Dcpartnicnt of the

Consolidated Silver Lead Mining Co. Central Ofiice for assignment to a

(18r)7), 2 Ch. 398. judge by ballot under O. 52, r. 9 (c),

(i) Companies (Consolidation) li. S. C, and they must l>o served

Act, 1908, s. 32 (2). in the same way as a writ, and
(k) Onivard Building Society, except where special leave is given,

[1891] 2 Q. B. 463. two clear days' notice must be

{I) Ex parte Kintrea (1870), 5 Ch. given.
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In one case, where a company wished to strike ofi a large number

of names, Buckley, J., made the order ex 'parte to save expense, but

directed the order to lie in the office for three weeks and notice to

be given to each person whose name was struck oiT, and he further

directed that such persons should within such time be at liberty to

make applications to vary his order {q).

Where, owing to quarrels in the company, there was no director

or other person to rectify the register, Kekewich, J., declined to make
an immediate order empowering the applicants to rectify the register

themselves, but he directed that the company should within four

days after service of the order on them rectify the register (r), and

he intimated that failing compliance with this order, he would

allow the applicants to rectify the register themselves under 0. 42,

r. 30, R. S. C.

Further, any judgment or order against a corporation wilfully

disobeyed may by leave of the Court or a Judge be enforced by

sequestration against the corporate property or by attachment

against the directors or other officers thereof, or by writ of

sequestration against their property (rs). For the purpose of this

rule an undertaking has the same effect as an order {rt). The word
" wilfully " in this rule is intended to exclude only casual, accidental, or

unintentional disobedience (m). Applications for leave to issue a writ

of sequestration are usually made by motion, though they may be

by summons (r?/) , and personal service of the order which is the

foundation of the proceedings is necessary except where it can be

shown that the respondent is evading service (rs;). On an applica-

tion for leave to issue a writ of sequestration, solicitor and client

costs will often be given, but not unfrequently the writ will be

ordered to be in the office for a period {ru). Leave to issue a writ of

attachment against a director will not be given unless he has been

personally served (ra).

{q) London Elcctrohus, [1906] Attorney-Gmeral v. S. Whcatley ds

W. N. 147. Co., [1907] 116 L. T. Jo. 153.

(r) L. L. Syndicate, [1901] W. N. (ru) Stancombe v. Trowbridge Ur-

164 ; 17 T. L. R. 711. ban Council, [1910] 2 Ch. 190.

(rs) O. 42, r. 31, R. S. C. ; and (ry) Scions \^. Croydon Local Board

pee for practice as to writs of (1885), 53 L. T. 209.

sequestration, O. 43, r. 6, R. S. C, {rz) Kistlcr v. Tettmar, [1905]

and notes in Yearly Practice, 1912, 1 K. B. 39 ; Hyde v. Hyde (1888),

pp. 605 et seg., and pp. 620 et seq.
;

13 P. D. 166 ; Ec Tuck, [1906] 1

and in Annual Practice, 1912, pp. Ch. 692.

706 and 707 and pp. 719 et seq. (ra) McKeown v. Joint Stock In-

(rt) Milburn v. Newton Colliery stUute, [1899] 1 Ch. 671.

(1908), 52 Sol. J. 317, not following
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originating summons for inspection of register.

In the High Court of Justice,

Chancery Division.

Mk. Justice

In the Matter of the Companies (Consolidation) Act 1908

and

In the Matter of the A.B. Company Limited.

Let the A.B. Company Limited a Company having its registered office

at in the county of attend at the Chamljers id Mr. Justice

at the time specified in the margin hereof on the day of

19 at o'clock in the noon on llic hearing of

an application on the part of X.Y. of in the county of a

member of the above-mentioned Company,

(1) For an order directing the A.B. Omipany Limited to fortliwith

permit the said X.Y. to inspect its register of memljers.

(2) And that the said A.B. Company Limited do pay the costs of this

application such costs to be taxed.

Dated

Note.—It will not be necessary for you to enter an apix?arance in tlie

central office, but if you do not attend either in person or by your solicitor

at the time and place above mentioned such order will be made and pro-

ceedings taken as the Judge may think just and expedient.

Under 0. 54, r. 4, F (7), a respondent to an originating summons

for inspection of the register of a joint stock company need not

enter an appearance. The evidence in support will be an affidavit

showing that the applicant is a member and has been refused

inspection—or, if he is not a member, that he was refused inspection

on tendering Is. or such less fee as was prescribed by the company.

Section 30 of the Act does not give a summary remedy for a

refusal to supply copies, and it is thought that an action may be

commenced by writ—and that at all events where the applicant is

a member of the Company the formalities required in the case of

a prerogative writ of mandamus need not be gone through (v).

Possibly in some cases it may be possible to obtain such an order

on a motion in the action.

NOTICE OF MOTION FOR RECTIFICATION OF REGISTER.

In the High Court of Justice, 19—A—No.

Chaiicery Division.

Mr. Justice
In the ]\Iatter of the A.B. Company Limited

and
In the Matter of the Companies (Consolidation) Act, 1908.

Take notice that this Honourable Court will be moved before his Lord-

ship Mr. Justice on the day of 19

nt lO.IJO o'clock in the forenoon or so soon thereafter as coiuisel can \ie

heard by counsel on Ix^half of CD. of in the Ctmnty of

for an order tliat the register of the above named company may Ije

rectified by entering on such register the name of the said CD. as the

(s) Davies v. Gas Lif/ht nn<1 Coir Co., [1909] 1 Cli. 708,
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holder of the 100 shares numbered 201 to 300 both inclusive in the capital

of the company and now registered in the name of E.F. of in

the County of and that notice of such rectification may be

given to tlie Registrar of Joint Stock Companies and that the above named

company may be ordered to pay to the said CD. the damages he has

sustained by reason of their default in making such entry and the costs

of this motion or that such other order may be made in the premises as

to the Court may seem meet.

Dated

To the A.B. Company Ltd. Signed

No. Street, E.G. X.Y. & Co.

and E.F. SoUcitors for the applicant.

No. Street, E.G.

Except where the motion is entered in the general list {vide

supra, p. 199), it will be supported by affidavit evidence, setting forth

the incorporation capital and objects of the company shortly, and

the facts that lead to the application and that go to show the damage

sustained.

ORDER ON MOTION TO RECTIFY THE REGISTER OP MEMBERS.

In the High Court of Justice,

Chancery Division.

Mr. Justice

In the Matter of T. & H. Saunders & Co. Limited.

and

In the Matter of the Companies (Consolidation) Act, 1908.

Upon motion this day made unto this court for F. H. M. of

in the county of G. E. M. of in the county of

and T. E. M. of in the county of the

executors of the will of T. M. deceased and upon hearing counsel for the

above-named company T. & H. Saunders & Co. Ltd. and upon reading two

aflfidavits of the said F. H. M. filed respectively the 19 and

the several exliibits in the former affidavit referred to and an affidavit of

A. G. S. filed the 19 and the several exliibits therein

referred to. This Court doth order that the register of members of the

above-named company be rectified by striking out the name of T. M.

deceased therefrom as the holder of 100 ordinary shares numbered 401

to 500 inclusive and 484 preference shares numbered 1291 to 1730 in-

clusive and 2057 to 2100 inclusive and by inserting in lieu thereof the names

of the applicants as the holders of such shares in the following order {t)

that is to say F. H. M., G. E. M. & T. E. M. and it is ordered that the said

Company T. & H. Saunders & Co. Ltd. do pay to the said F. H. M. G. E. M.

& T. E. M. their costs of this motion such costs to be taxed by the Taxing

Master and it is ordered that due notice of this rectification be given to

the Registrar of Joint Stock Companies by serving a copy of this order

upon liim or by leaving the same with a clerk at the office of the said

Registrar and at the same time producing the duplicate of this order duly

{t) The order in wliich the names in the case, see T. <b H. Saunders d;

of the applicants were to appear Co., [1908] 1 Ch. 415, and this

was one of the points in dispute explains tliis direction.
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passed and entered. [T. & H. Saunders & Co. Ltd., January 24th, 1908,

Warrington, J., [1908] 1 Ch. 415,]

The shares or other interest of any member in a company are

personal estate, and in a company having a share capital each share

must be distinguished by its appropriate number {u). A company

cannot re-number shares which have been issued, without preserving

the old numbers so as to preserve the identity of the shares, and to

enable the ownership of each share to be traced (r).

Members of a company consist of subscribers of the memo-
randum, who are deemed to have agreed to become members of the

company. The names of these persons must on 1)he registration of

the company be entered as members in its register of members ; and

(2) all other persons who agree to become members of the company,

and whose names are entered on its register of members {x).

In the case of companies having a share capital, no subscriber of

the memorandum may take less than one share and each subscriber

must write opposite his name the number of shares he takes (y).

By signing the memorandum a person not only agrees to take, but

actually takes the shares set opposite his name (s), and it becomes

forthwith the duty of the directors to put him on the register for

such shares («).

A signatory to the memorandum agrees to take his sliai-es from

the company, and he will not free himself from this liability by

taking shares, whether fully paid up or not, from a promoter or any

other person (6). His agreement with the company is to pay for

these shares in cash or in kind, and he may agree to pay for them by

transferring property instead of cash to the company (c). It would

(ti) Companies (Consolidation) Act, a misdemeanor. A custom on the

1!)08, s. 22. Shares are not within Stock Exchange to disregard the

the Statute of Frauds : Humble v. provisions of tliis Act, is unreason-

MUchcll (1839), 11 A. & E. 205 ; able and so will not bind a non-

Duncuft v. Albrccht (1841), 12 member who does not know of it:

Sim. 189 ; Colonial Bank v. Whin- Perry v. Barnctl (1885), 15 Q. B. D.

nnj (1886), 11 A. C. 426; but by 388,

the Banking Companies (Shares) (u) riatt v. Rowc (1909), 26
Act, 1867, commonly known as T. L. R. 49.

Leeman's Act, contracts for the (x) Comi)anics (Consolidation)

sale of any share stock or other Act, 1908, s. 24.

interest in a hanking company (y) Ibid., ss. 3, 4 and 5.

(other than the Bank of England or (2) FothcnjilVs Case (1870), 8 Ch.

Ireland) are null and void unless 270 ; Re Ebcnezcr Timminn, [1902J
they show in writing the distinctive 1 Ch. 238, 243,

numbers (if any) of the shares or («) Evans' Case (ISQl), 2 Cli. 427.

whore there are no distinctive (6) Migotti^a Case (1868), 5 Eq.

numbers the persons in whose 238 ; Forbes'' aiul JudrVs Cases

names such share stock or other (1870), 5 Ch. 270.

interest stood at the date of the (c) Baglan Hall Colliery (1870), 5

contract. Persons inserting false Ch. 346 ; Dnunviond's Case (1869),

numbers or names will be guilty of 4Ch. 772 ; Fells' Case (1870), 5 Ch,
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appear, however, that a mere subsequent agreement to receive fully

paid shares for property transferred will not satisfy the liability of

a subscriber to the memorandum, there should be something in the

memorandum or the articles or the prospectus, or the agreement

under which the property is sold to the company, showing that the

property transferred, is being transferred in payment for the shares

in question {d). .

A subscriber to the memorandum is liable as a member for his

shares, even though he has never been put on the register in respect

of them (e). Nor will his liability cease where all the shares have

been agreed to be issued conditionally, and the condition has not

been fulfilled (/), but if all the shares of the company have actually

been allotted, and there has been no allotment to a subscriber, then

the liability of such subscriber will cease {g).

In one case a subscriber who subscribed for a certain number of

shares of a particular class, but who subsequently, because he thought

it fairer, agreed to have and had allotted to him a total number of

shares equal to those for which he had subscribed, but made up of

shares of different classes, was held liable only for those shares for

which he had subscribed (h). This case, however, has been explained

to have been so decided, because it would have been a case of

great injustice and hardship, if any other decision had been come

to (i).

There is authority for saying that a subscriber to the memorandum
will not be able to escape from his liability, where he has been induced

to subscribe by misrepresentations, by taking proceedings to rescind

his contract (Jc).

Where a page had been inserted in the memorandum after a

subscriber had signed, he was held not to be liable (/), and the same

result would apparently follow where any material alteration is made

after the memorandum has been signed by the person whom it is

sought to make liable (in). In one case (??) a person who had signed

11. See also /Zc Whitehead and (1882), 40 L. T. 653.

Bros., [1900] 1 Ch. 804. (h) £>MA:e'sCasc(1876), IC.D. 620.

(d) FothenjiWs Case (1873), 8 (i) Ashbury v. Watson (1885),

Ch. 270. " 30 C. D. 376.

(c) Sidney's Case (1872), 13 Eq. (/>•) Lord Lurgan's Case, [1902]

228; Leviclc's Case (1871), 40 1.. J. 1 Ch. 707; cp. Coleman's Case

(CH.) 180; Evans' Case (1867), 2 (1863), 1 De G- J. & S. 495.

Ch. 427 ; London and Provincial (I) Felcjate's Case (1864), 2 De G.

Consolidated Coal Co. (1877), 5 J. & S. 456.

C. D. 525 ; Esparto Trading Co. (>n) See remarks in PeeVs Case

(1879), 12 C. D. 191 ; HalVs Case (1867), 2 Ch. 674.

(1870), 5 Ch. 707. (n) Baron dc'Beville's Case (1869),

(/ ) Evans' Case (1867), 2 Ch. 427. 7 Eq. 11 ; cp. Nicholl'sCase (1857),

{g) Mackley's Case (1876), 1 C. D. 24 B. 639 ; as explained in Carling's

247 ; Carmichael and. Hewett's Case Case (1876), 1 C D. 115.
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for fully paid shares, for which he had given no consideration, and

also for other shares, was held not to be a member in respect of the

fully paid shares, but this case is a very doubtful one, and would

probably not be followed.

The first step towards a contract to take shares, except in the

case of a subscriber to the memorandum, is an application by the

intending shareholder for shares ; where there is a prospectus, such

prospectus is usually accompanied by a form of application. This is

followed by the allotment of shares and the entry of the name of the

allottee on the company's register (o) ; even then the contract is not

complete until the allottee has been notified of the allotment which

has been made to him ; until such notification the application for

shares may be withdrawn.

The allotment is almost always made by the directors in pursuance

of a power in that behalf in the articles. An allotment, if irregular,

is not necessarily a mere nullity, thus an allotment made by a board

of directors which has not been regularly summoned, may, it would

seem, be ratified by a second and properly convened board meeting,

and after notification of the irregular allotment, a shareholder cannot

withdraw his application, unless the ratifying meeting is unduly

postponed (p). In many cases an article providing that the con-

tinuing directors may act (//) or enabling de foclo directors to act.

will cure the defect and make the allotment valid (r). A conditional

allotment will only become absolute on the performance of the

condition («) or on the allottee's name being entered in the register,

as, until one of these events happens, there will not be a complete

contract ; entry on the register, though it can and ought to be made
by the directors, being, except in the case of subscribers, a condition

precedent to complete membership. After a winding-up has

supervened, it would seem that there are cases where even directors

who have agreed to take shares cannot be entered on the register (/.)

;

(o) An allotment of shares is eolidated Copper Mines (1889), 42
the appropriation of .specific shares C. D. 16, from wliich it would
to tho applicant and the entry of seem that a delay in making and
his name on the register, Spitzd v. notifj'ing tho second allotment
Clilnese Corporation (1899), 80 L.T. which would apart from tho irre-

347. See also NicolVs, TuJnelVs and gular allotment bo unreasonable,
Fonsonby''s Cases (188.'5), 29 C. D. will not, having regard thereto,

421 ; Moselyv. Koffyfontein Mines, necessarily bo so.

[ 19 1 1 ] 1 Ch. 73, 84, [
1 91 1 ] A. C. 409. [q) Scottish Petroleum Co. ( 1 88:} ),

The retention of the deposit moneys 23 C. D. 413. Seo Aiticlo 89,

by tho company coupled with the Table A.
retiun of the banker's receipts will (r) Cp. Article 94, Table A. See
not amount to allotment : BesVsCasc infra, pp. 363 and 364, for the effect

(1865), 2 De G. J. & g. 650, at p. 656. of such an article.

(p) Bolton Partners v. Lambert (s) Spitzel v. Chinese Corpora-
(1889), 41 C. D. 295; but see <ioH (1899), 80 L. T. 347.
Fleming v. Bank of New Zealand, (t) NicholVs, TufneWa and Pon-
[1900] A. C. 587 ; Portuguese Con- sonby's Cases (1885), 29 C. D. 421.
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but usually where there is a complete contract, tlie register can,

even after winding-up, be rectified by inserting the name of

a person who has agreed to take shares {u). As a company is

usually under no obligation to allot shares, in response to an applica-

tion, the application for shares is only an offer to take the shares

applied for or any smaller number (v), and consequently, until the

applicant has been notified that his offer had been accepted, he is at

liberty to withdraw from it (x). Nor is a director in any different

position to any one else (?/). There may be exceptions to this rule, as

for instance, on a reconstruction, where a shareholder in the old

company, applies for shares in the new company to which under the

contract between the two companies he is entitled (z), but even this

is doubtful (a).

Another case where notification is unnecessary, though it is

scarcely an exception, is where the applicant has told an official of

the company not to trouble to notify him if his offer is accepted.

This really belongs to the class of cases, of which there are several (h),

where a person has been appointed the agent of the applicant to

receive notice of allotment.. Informal notice will be enough (c).

The contract to take shares is completed where the application for

shares is by post [d), and probably in all cases (c) by the letter of

acceptance being put into the post (/). Notice of withdrawal nuist

be given and received by the person to whom it is given before the

acceptance is posted, for no authority to send this by post will be

assumed {g). It will not be enough to give the acceptance letter to a

postman to post (/<), nor will it be sufficient to post it to the local

(m) See post, pp. 1101 et seq.,

where the cases cited in the last

note are explained.

(v) NicholVs, TufneWs and Pon-

sonby's Cases (1885), 29 C. D. 242.

{x) Qunn's Case (1868), 3 Ch.

40 ; Sahlgreen and CarralVs Cases

(1868), 3 Ch. 23; PellaWs Case

(1867), 2 Ch. 527; TothilVs Case

(1866), 1 Ch. 85 ; Pentelow's Case

(1869), 4 Ch. 178.

ilj) Ritso's Case (1877), 4 C. D.

774.

(z) Adam's Case (1872), 13 Eq.

474 ; Brown and Tucker's Cases

(1872), 41 L. J. (CH.) 157.

(a) Wallace's Case, [1900] 2 Ch.

671. See same case, 69 L. J. (ch.)

777.

(fe) Cookney's Case (1858), 3 De G.

& J., 176. See also G. H. Levita's

Case (1870), 5 Ch. 489 ; Robinson's

Case (1869), 4 Ch. 322 ; Bloxam's

Case (1864), 4 De G. J. & S. 447
has been so explained ; and Wallis's

Case (1869), 4 Ch. 325.

(c) Levita's Case (1868), 3 Ch, 36.

{d) Harris' Case (1872), 7 Cli.

587.

(e) Hovsehold Fire and Carriage

V. Grant (1869), L. R. 4Ex^ Div. 216.

(/) Henthorn v. Fraser, [1892]

2 Ch. 27 ; Household Fire and
Carriage Co. v. Grant (1869), 4

Ex. Div. 216. These cases would
appear to overrule British and
American Telegraph Co. v. Colson

(1869), L. R. 4 Ex. 9, and Reid-

path's Case (1871), 11 Eq. 86.

Probably notice of acceptance by
telegram will be enough. Cowan v.

O'Connor (1888), 20 Q. B. D. 640.

[g) Henthorn v. Fraser, [1892]

2 Ch. 27.

(/i) London and Northern Bank
Jones Case, [1900] 1 Ch. 221.
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agent of the company (?) ; the notice will probably be sufficiently

given where the letter which is posted is wrongly addressed, if the

person to whom it is addressed is responsible for the mistake {k). It

would appear to be immaterial whether the notice of acceptance

once posted does or does not reach its destination {I). Notice of with-

drawal may be given to the secretary of the company (m), or even

verbally to a clerk temporarily in charge of the company's office («).

Notice of acceptance of an ofTer to take sliares must be given

promptly after the application, otherwise the applicant will be

entitled to repudiate even after receiving notice of his allotment (o).

In one case the Court considered it doubtful whether a delay of two

inonths was not too much., and held that having regard to the special

facts of the case, viz., that the prospectus stated allotment would be

immediate, it certainly was {p). In another case where application

was made on the 8th June and allotment on 23rd November, the delay

was held to be too much (q).

Two or three months" delay was, however, not considered too long

for ratifying a previous informal allotment whicli had been duly

notified (/•).

In one case it was doubted whetlier notice of the stoppage of a

cheque sent in payment of application moneys, was not notice of

witlidrawal of the offer to take shares (s).

Tliere are certain cases where what purports to be a complete

contract to take shares is in reality a nullity.

Putting aside the cases where the allotment can be challenged

owing to some irregularity in the constitution of the board which

allotted the shares (t) these cases would appear to group tliemselves

under two heads. These are (1) the cases where there has in reality

been no contract at all because there had been no real application

for shares. The application for shares in these cases was not in

truth the act of the applicant at all, and with regard to it he was

entitled to say non estfactum. Such were the cases where applications

(i) HchVs Case (18G7), 4 Eq. 9. such case, however, repudiation

{k) Townsend'a Case (1872), 13 will not be allowed after a winding-

Eq. 148. Tip has supervened: Boyle's Case

(I) Henthorn v. Fraser, [18921 (1885), 54 L. J. (ch.) 550.

2 Ch. 27; Harris' Case (1872), 7 (p) ExparteBaily(lS61),2Ch.592.

Ch. 587 ; Townsend's Case (1872), (q) liamsgate Hotel v. Montcjiore ;

13 Eq. 148. ibid. v. Goldsmid (18()»)), L. K. 1

(m) London and Northern Banl-, Ex. 109.

Jones' Case, [1900] 1 Ch. 221. (r) Portuguese Consolidated Copper

(n) Truman's Case, [1894] 3 Ch. Mines (1889), 42 C. D. Ki.

272. (8) Truman's Case, [1894] 3 Ch.

(o) CarmichaeVs Case (1850), 17 272.

Sim. 163 ; Conway's Case (1851), (t) Hoivard's Caw (1800), 1 Ch.

5 De G. & Sm. 150 ; Matliew's Cane 5G1 ; and see post, p. 2G1 and pp.

(1850), 3 Do G. & Sni. 234. In 363 and 364.
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were made nominally in the names of infants (m), or married

women (x) ; but, in reality, by third parties. In these cases it was

held that there was no contract between the persons applying and the

company. Another case comintr under this head was the case of a

man signing an ajiplication for shares in one company, having been

induced to believe and believing that he was applying for shares in

another company (?/), a;nd also the case where a man applied for shares

in a company, and was allotted shares of a larger value than those

mentioned in the memorandum of association he had seen, the

company having consolidated its capital into shares of a larger

amount (~). Other cases of this class are the cases where the parties

were never really ad idem either owing to the application having been

made conditionally and having been accepted unconditionally, or

to the application having been made unconditionally and accepted

subject to certain conditions.

Thus where there were applications to take shares on certain

terms, and in accepting the application a new term was inserted,

viz., that unless certain payments were made before a certain time,

the shares would be forfeited, there was held to be no contract (a).

These cases may be contrasted with the case where the application

was on the footing that £1 should be paid on application, and £4 on

allotment, and the letter of acceptance dated the 6th September,

stated that £5 must be paid in respect of each share before

15th September—here the only fresh term (if any) was one giving

the applicant a few extra days to pay for his shares (6). A contract

was held to be void where the acceptance was on the footing that

£1 should be paid on application, and £3 on allotment, and in the

letter of acceptance it was stated that an allotment would be made
if the balance was paid in a few days {c).

In another case where a proviso was added to the application

form providing that all the shares of the company must be applied

{u) Richardson's Case (1875), 19 also Henry Holden's Case (1869), 8

Eq. 588. Eq. 444.

(x) Pugh and Sharman's Case (a) Jackson v. Ttlrquand (18G9),

(1872), 13 Eq. 566; in this case the L. R. 4 H. L. 305 ; Barrett's Case

married woman signed the applica- (1865), 3 De G. J. & S. 29 ;

lion without being informed or AddinelVs Case (1866), 1 Eq. 225.

knowing what she was signing. (6) Peek's Case (1869), 4 Ch. 532.

[y) Baillie's Case, [1898] 1 Ch. (c) Pentelow's Case (1869), 4 Ch.

110. 178. This case was said to be very

{z) Custard's Case (1869), 7 Eq. near the hne in Peek's Case (1869),

438 ; in this case it is difficult to 4 Ch. 532. The correspondence

see why the applicant was held to treated the allotment as conditional

be a contributory for shares of a and apparently the applicant, who
smaller amount, the shares had had repudiated the contract as

been transferred before the appli- soon as he received the letter of

cant knew of the alteration and acceptance, had not been properly

before the question arose. See entered on the register.

I
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for and there was an allotment, but all the shares of the company

were not applied for, it was held that there was no contract {d), and

the same result followed where the application was subject to terms

being arranged and to power being given to the applicants to nominate

directors and no terms were arranged and no such power was

given {e).

(2) The second class of cases are the cases where the application

was subject to a condition precedent which was originally, either by

reason of having been ultra vires the company or otherwise, im-

possible of performance, or which has subsequently become impossible

of performance. Thus, in one case shares were applied for and the

application was accepted on the footing that the applicant was to

have a contract to supply goods and that his calls were to be paid by

such goods, and there was held to be no contract (/).

These cases must be carefully distinguished from the cases where

there is an absolute agreement to take shares, coupled with a

collateral agreement, or a condition subsequent, which is bad. In

such case the agreement to take shares will stand while the collateral

agreement falls to the ground (g). Each case of this kind must be

decided on the construction of the particular agreement, and no

safe guide can be given as to what will and what will not amount to

a condition precedent ; biit the fact that the applicant's name has

been entered on the register to his knowledge and without any

protest from him will be strong evidence that the case is not a con-

dition precedent case (/<).

Where there is an agreement to take shares coupled with a con-

dition subsequent, the agreement to take shares will stand, even where

the condition subsequent cannot be upheld, unless the company is

in due time and before a winding-up takes place required to perform'

its agreement or rescind (i).

(d) Tomlin's Case, [1898] 1 Cli. 511; Bridget's Casn (1870), 5 Ch.

104; to this class of cases belong 305; Harrison's Case (1868), 3 Ch.

also Beck's Case (1874), 9 Ch. 392 ; C33. Cp. also Woolaston's Case

Wynne's Case (1873), 8 Ch. 1002. (1859), 4 De G. & J. 437 ; Wood's

(e) Canadian and Colonial Cor- Case (1858), 3 Do G. & J. 85 ; and
poration, ri?ne« Newspaper, Decern- see Coleman's Case (18G3), 1 Do G.

ber 1, 1911. The underwriting J. & S. 495. In the last case tlie

commissions had also been largely matter rested in contract as the

increased in this case. name had never been entered on

(/) Shackelford's Case (1866), 1 the register.

Ch. 567 ; see also Roger's Case {h) Elkinglon's Case (1867), 2 Ch.

(1868), 3 Ch. 633; Howard's Case 511.

(1866), 1 Ch. 561 ; Simpson's Case (i) Fisher's Case (1886), 31 C. D.

(1869), 4 Ch. 174 ; Gorrissen's Case 120, where the a])])lication was

(1873), 8 Ch. 504, where the con- made on the footing that the appli-

tract was " to place " not " to cant was to be credited with certain

take " shares. sums, when calls were made in

ig) Elkinglon's Case (1867), 2 Ch. respect of his shares. The same

S.C.L. P
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Among the condition precedent cases are, it would seem, the cases

where a reconstruction scheme has for some reason or other failed,

and the person applying has applied to the old company only, for

shares to which he was entitled in respect of his holding in such old

company (k). Where application has been made direct to the new
company, there, even if the reconstruction scheme fails, it would

seem the applicant will usually be bound (1).

A shareholder will not be bound by an agreement to take fully

paid shares where his name is not on the register, and the company
can only issue unpaid shares (m). Where a company fails to obtain

a certificate entitling it to commence business, an allotment would

be wholly bad.

But even where the agreement is void if the applicant's name is

put on the register and he with full knowledge of all the facts does

acts which are only consistent with being a shareholder in respect

of such shares, he will be bound as a shareholder in respect of such

shares. In such case the placing of the applicant's name on the

register would seem to amount to an offer, and the acts done with

full knowledge to be an acceptance of such ofier. Mere acquiescence

even for a length of time would appear not to be enough {n). But
if the allottee transfers his shares (o) or attends meetings and accepts

dividends {p), or on notice that shares have been allotted under a

reconstruction scheme acknowledges the notice without protest {q),

or it would seem acts as a director, if the shares allotted under such

reconstruction scheme are necessary for his qualification (r), then,

and in similar cases, the allottee will be bound. Where shares have

been offered at a discount, the allottee will be taken to know the

law, and in this, as well as in other cases where one of the conditions

of allotment is ultra vires, although there will be no enforceable

contract before registration {s), once the shares have been registered

principles apply where rescission is H. & M. 657 ; Hutchinson's Case,

Bought as in misrepresentation (1866), 1 Ch. 226 ; but cp. dictum

cases : see post, pp. 226 et seq. of Mellish, L. J., in Wynne's Case

(k) Dougan's Case (1873), 8 Ch. (1873), 8 Ch. 1002.

540, explaining Alabastcr\'i Case (o) Crawley's Case (1869), 4 Ch.

( 1869), 7 Eq. 243 ; /Stocc's and Ifori/i's 322.

Cases (1869), 4 Ch. 682. (p) Ex parte Sandys (1889), 42

{I) Hare's Case (1869), 4 Ch. 503 ;
C. D. 98 ; Addlestone Linoleum Co.

Chains' Case (1871), 6 Ch. 266; (1888), 37 C. D. 191, where, how-
and see Campbell's Case and Hip- ever, tlio claim was to keep the

pisley's Case (1874), 9 Ch. 1 ; see shares and prove for damages.

yosi, pp. 1110 and 1111. {q) Challis' Case (1871), 6 Ch.

(m) Arnot's Case (1887), 36 C. D. 266.

702, and Daniell's Case (1857), 1 (r) Lcc/i:e's Case (1871), 6 Ch. 469.

De G. & J. 372, explained in (s) Macdonald, Sons & Co., [1894]
Carling's Case (1876), 1 C. D. 115. 1 Ch. 89; Barnett's Case (1874), 18

(n) SomerviUe's Case (1869), 4 Eq. 507.
Ch. 266 ; Higr/a Case (1865), 2
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in the name of the allottee, and he has done acts only consistent with

being a member, he will be taken to have agreed to take the shares,

or, at any rate, he will be estopped from denying that he has so

agreed {t). It has, however, been held that where stock has been

issued, without having been paid for in full, the allottee will be

entitled to have his name taken off the register even after wind-

ing-up («)•

The Prospectus.

To obtain members other than subscribers to the memorandum,
it is usual to issue a prospectus {i.e., a document inviting persons to

take sliares in the company, and setting forth tl\c advantages of the

company).

It seems that at common law persons inviting others to take shares

in a company do not incur the same duty as those making a proposal

for a policy of insurance (u), in other words, the contract is not what
is called a contract involving uherrima fides (x), and requiring full

disclosure of all facts, which would be likely to influence an applicant

for shares. The rule would appear to be that a prospectus must
contain no mis-statement, which if it were true would substantially

add to the value of the shares offered for subscription {y).

Further, a prospectus may omit nothing which, if stated, would

qualify anything which is stated therein (z).

There are some statements {a) which point towards a fuller dis-

closure being necessary, but it is believed that in all cases these

statements are qualified by the context in which they are found, and
that the true rule is that there must be no such suppression of facts

as would amount to a swjgeslio falsi—in other words, an omission

(t) Ex parte Sandys (1889), 42 Court below sub noin. Kisch v.

C. D. 98 ; and cp. Arnot's Case ( 1 887 ), Central Railway of Venezuela ( 1 865),
36 C. D. 702 ; Blyth's Case. (1877), 3 De G. J. & S. 122, per Lord Lynd-
4C. D. 140; Pagin's and GiWs Cases hurst; Atu-ood v. .S'wa// ( 1838), 6
(1877), 6 C. D.'681. CI. & Fin. 2:?2 at p. 395 ; Heyidcrs'on

(U) Home and Foreign Investment v. Lacon (1868), 5 Kq. 249 ; lioss
and Agency Co., [1912] 2 Ch. 72. v. Estdtes Investment Co. (1867), 3
The creditors had all been paid, but Eq. 122 and 3 Ch. 682.
this could not, it is thought, have \z) Aaron's Reefs v. Twiss, [1896]
made any difference. A. C. 273 ; Kisch v. Central Railway

(u) Per Lord Watson, Aarori's of Venezuela (1865), 3 De G. J. & S.

Reefs V. Twiss, [1896] A. C. 273. 122 ; Heymann v. European Central
(x) Cp. Ro.ss Estates Investment Railway (1869), 7 Eq. 154 ; Puis-

Co. (1867), 3 Eq. 122; in thi.s caso ford v. Richards (1853), 17 Bcav.
it was stated tliat statements in 87.

a prospectus were required to bo (a) See the well-known remarks
uberrima fides, and to contain a of Kendersley, V.C, in New
most complete disclosure of facts, Brunswick v. Muggeridge (1860), 1

but the learned judge went on Dr. & Sm. 281, which were approved
to say that no statement might be in Central Railway of Venezuela v.

substantially untrue, thus qualify- Kisch (1867), L. R. 2 H. L. 99 ;

ing his previous remarks. Henderson v. Lacon (1868), 5 Eq.
{y) Jennings v. Broughton (1854), 249 ; and see also the judgments of

5 De G. M. & G. 126 ; Central Rail- the dissenting judges in the Irish
way of Venezuela, v. Kisrh (1867), Court of Appeal in Aaron s Reefs v.

L. R. 2 H. L. 99, 121, and in the Twiss, [1895] 2 Ir. 107.
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which, if fraudulently made, would give rise to an action of deceit (h)—
will be required to sustain an action of rescission against the com-

pany (c). If a statement is true at the time when it is put forward

in a prospectus, but becomes false before shares applied for on the

strength of such prospectus are allotted, the company is bound to

draw the attention of applicants for shares to the change of circum-

stances (d), and it would appear that it is not enough for a company

to send with the letters of allotment a statement setting forth the

truth, but not referring to the previous mis-statement, and not

informing the applicants that they are entitled to withdraw from

their contract (c). The company is bound to see that such a notice

is brought to the attention of the applicants, it wall not be enough

to serve a notice in the w^ay provided by the company's articles (/").

A statement of opinion (g), or a statement of intention (h), is a

statement of an existing fact.

If any fact is wrongly stated or omitted, it will not be enough for

a company to show, that some document referred to in the prospectus

would, if examined, have disclosed the true state of facts, and the

case will not be altered where the prospectus states that such

document can be inspected, and no attempt is made to inspect it (i).

The Companies Act, 1867, was the first Act which required the

prospectus to make any particular statement. The section (s. 38)

is now repealed (A), but it is still important because some of the

decisions on this section may throw light on the provisions of the

later statutes.

The provisions of the section were as follows :

—

" Every prospectus of a company and every notice inviting

persons to subscribe for shares in any joint stock company, shall

specify the dates and the names of the parties to any contract

entered into by the company or the promoters, directors, or trustees

thereof before the issue of such prospectus or notice, whether subject

to adoption by the directors or the company or otherwise ; and any

prospectus or notice not specifying the same shall be deemed

fraudulent on the part of the promoters, directors, and officers of the

(b) See Peek v. Gurney (1873), Co. (1883), 24 C. D. 149.

L. B. 6 H. L. 377; Arhwright v. (g) ^W(/ws v. CT^j^ord, [1891] 2 Ch.

Newbold (1881), 17 C D. 381. 449.

(c) McKeown v. Boudard Co. (h) Edgington v. Fitzmaurice

(1897), 45 W. R. 152. (1885), 29 C. D. 459.

(d) Reynell v. Sprye (1852), 1 (i) Aaron's Reefs v. Twiss,[l89&'\

De G. M. & G. 65G ; Traill v. Baring A. C. 273 ; Redgrave v. Hurd (1882),

(1864), 4 De G. J. & S. 318; 20 CD. I ; Central Railway of Vene-

Scottish Petroleum Co. (1883), 23 zuela v. Kisch (1867), L. R. 2 H. L.

C. D. 413. 99; Reynell v. Sprye (1852), 1

(e) Arnison v. Smith (1889), 41 Do G. M. & G. 656.

C. D. 348. (A) Companies Act, 1900, s. 33

(/ ) London and Staffordshire Fire ( 1 ).
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company knowingly issuing (/) the same as regards any person taking

shares in the company on the faith of such prospectus unless he shall

have had notice of such contract."

The section in terms included all possible contracts made by the

persons named therein, it included as well contracts made with the

company and other contracts, executed and executory contracts,

and contracts which before the issue of the prospectus had been can-

celled. The only persons who could succeed in an action under the

section were the persons, who, having taken shares, could show that

they would not or at all events might not have taken their shares

if the contract omitted had been disclosed (w), and this fact in itself

practically limited the operation of the section to material con-

tracts {n). In the result, material contracts and material contracts

alone had to be disclosed (o).

It became usual to insert a clause in the prospectus and applica-

tion form binding applicants for shares, to waive non-compliance

with the section ; but such a clause probably only covered unin-

tentional and honest omissions (p).

The section, unlike those in later acts, only applied to a pros-

pectus offering shares, and not to one ottering del)entures, for

subscription (q).

The section gave no right of action against the company, but

only against the promoters, directors, and oificers of the company

knowingly issuing the prospectus (r).

(/) A person " knowingly " issued had seen the dates and the names
the same when he had had or ought of the parties to the contract,

to have had knowledge of the con- (n) Sullivan v. Metcalfe (1880),

tract in question ; it was no defence 5 C. P. D. 455.

to say that he had forgotten the (o) Cornell v. Hay (1873), L. R.
very existence of the contract, 8 C. P. 328 ; Charlton w Hay (IS~4),

Shcphcard v. Broome, [1!)04] A. C. 31 L. T, 437 ; Twycross v. Grant

342, or that lie had not looked into (1877), 2 C. P. D. 4(59 ; Maeleay v.

the contracts, Watla v. Bucknall, Tait, [190(5] A. C. 2() ; Shi pheanl v.

[1903] 1 Ch. 760, or that ho thouglit Broome, [1904] A. C. 342 ; Gotv r'.»

or had been advi.sed that an omitted Case (1876), 1 C. D. 182; Craiy v.

contract was immaterial: Twycross Phillips (187(i), 3 C. D. 722. If

V. Grant (1877), 2 C. P. D. 4(i9
; Marshall v. Morrison, [VJOl] W. ^.

Maeleay v. Tail,
|
lOOtl] A. C. 24. 29, is right very few contracts would

(m) Nash v. Calthorpe, [1905] 2 appear to be material; what is

Ch. 237 ; Maeleay v. Tail, [190t)l material to one man may be im-
A. C. 24 ; Shcpheurdw Bray,[\^0'o\ material to another, cj>. Baty v.

2 Ch. 235. But gee this case on Keswick (1901), 80 L. T. 18; and
appeal, [1907J 2 Ch. 571 ; Baty v. Cackett v. Keswick, [1902] 2 Ch. 45.

Keswick

{

1901 ), 85 L. T. 18 ; Cackett v.
( p) Greenwood v. Leathcrshod ( o.,

Keswick, [1902] 2 Ch. 450 ; in Mar- [1900] 1 Ch. 421 ; Caekettv. Keswick,

shall V. Morrison, [1907] W. N. 29, [1902) 2 Ch. 450 ; Maeleay v. Tait,

it was held that no action under the [1900] A. C. 24.

section would lie unless the appli- {q) Cornell v. Hay (1873), L. R.
cant could show that ho would or 8 C. P. 328.

might not have taken shares if he (r) Governs Case (1870), I C. D.
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This section has been, as already stated, repealed and a prospectus

must now state the matters set out in sections 80 and 81 of the

Companies (Consolidation) Act, 1908 ; but, of course, this section in

no way abrogates the common law duties of a company as to making

mis-statements or omissions.

The next statutory requirements with regard to the contents of a

prospectus were contained in the Companies Act, 1900, these were

somewhat modified by tbe Act of 1907, the provisions of which were

re-enacted by sections 80 and 81 of the present Act.

Every prospectus {s) issued by or on behalf of a company or

in relation to any intended company must be dated, and on or before

the date when any such prospectus is published a copy thereof

signed by every person who is named therein as a director or pro-

posed director of the company either personally or by his agent

authorized in writing must be filed for registration with the Registrar

of Joint Stock Companies. No prospectus may be issued until a copy

of it has been filed. The Registrar of Joint Stock Companies may not

register any prospectus unless it is so dated and signed, and the date

on the prospectus will until the contrary is proved be taken as the

date of the publication of the prospectus. Every prospectus must

state on its face that a copy has been filed, and if a prospectus is

issued without a copy thereof being filed for registration as required

by the section, the company and every person who is knowingly a

party to the issue of the prospectus will be liable to a fine not exceed-

ing £5 for every day from the date of the issue of the prospectus until

such copy is filed {t). This section (unlike section 81) would appear

to have no application where the prospectus is issued after the

incorporation of a company by a person other than the company

or an agent of the company {e.g. Avhere it is issued by an under-

writer).

The object of this section would appear to be threefold. It ties

a director to knowledge of the fact that the prospectus has been

issued on a particular date, so that he cannot say he never heard of

the prospectus or that certain mis-statements in the prospectus

never came to his knowledge until after the issue of the prospectus.

182 ; Sullivan v. Metcalfe (1880), 5 v. Glasgoiv and Transvaal Options

C. P. D. 455 ; Finance and Issue v. (1904), 6 Fra. 420. Under the same
Canadian Property, [1905] 1 Ch. 37. section the expression debentixres

(s) Prospectus means any pro- includes debentilre stock,

spectus notice circular advertise- {t) Companies (ConsoHdation)

ment or other invitation offering to Act, 1908, s. 80. The offence may
the pubUc for subscription or pur- be prosecuted under the Summary
chase any shares or debentures of Jvirisdiction Acts, but in Scotland

a company : Companies (Consolida- every prosecution must be at the

tion) Act, 1908, s. 285. Cp. South instance of the Lord Advocate or a

of England Natural Gas and Petro- procurator fiscal as the Lord Advo-

lextm Co., [1911] 1 Ch. 573; Sleigh cate directs: ibid, s. 276.
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It provides tlmt a copy of the prospectus shall always be available

to persons interested, and it gives publicity to the affairs of the

company (u). In practice the Registrar before filing a prospectus

sees that the memorandum with the names, addresses, and descrip-

tions of the signatories, and the number of shares subscribed for by

each of them is set out where this is required. He also sees that the

names, descriptions, and addresses of the directors, or proposed

directors are set out, and looks to the minimum subscription pro-

visions, but he does not concern himself any further with the contents

of the prospectus.

The Act goes on to provide that every prospectus issued by or

on behalf of a company or by or on behalf of any person who is or

has been engaged or interested in the formation of a company must

state the following particulars :

—

" (1) The contents of the Memorandum of Association, Avith the names,

descriptions, and addresses of the signatories, and tlic number of shares

subscribed for by them respectively ; and the number of founders or

management or deferred slmres {x), if any, and the natiire and extent of

the interest of the holders in the property and profits of the company ;

and

" (2) The number of shares, if any, fixed by the articles of association

as the qualification of a director, and any provision in the articles of asso-

ciation as to tlie remuneration of the directors ; and

" (3) The names, descriptions, and addresses of the directors or pro-

posed directors ; and

" (4) The minimum subscription on which the directors may jiroceed

to allotment, and the amoimt payable on application and allotment on

each share ; and in the case of a second or subsequent oflfcr of shares the

amoimt offered for subscription on each previous allotment made within

the two preceding years, and the amomit actually allotted ; and the amount,

if any, paid on the shares so allotted ; and

"(5) The number and amount of shares and debentures u'hich within

the two preceding years have been issued, or agreed to be issued, as fully

or partly paid up otherwise than in cash, and in the latter case the extent

to which they are so paid up, and in either case the consideration for wliich

those shares or debentures have been issued or are proposed or intended

to be issued ; and

{u) Any person may inspect of a certified copj^ or extract except

documents kept by the Registrar of in Scotland, where the chnrgois M.
Joint Stock Companies and have for each page of two liundrod words :

copies or extracts of any such docu- Companies (Consolidation) Act, 1908,

mcnts or any part of such docxi- s. 243 (d).

monts certified by him on payment (x) The words in italics first

of the fees appointed by the l^oard occur in th(> Companies Act,

of Trade, wliicli are not to exceed Is. 1907.

for an inspection, Gd. for cacli folio
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" (6) The names and addresses of the vendors {y) of any property

purchased or acquired by the company, or proposed so to be purchased,

or acquired, which is to be paid for wliolly or partly out of the proceeds

of the issue offered for subscription by the prospectus, or the purchase

or acquisition of which has not been completed at the date of issue of the

prospectus, and the amount payable in cash, shares, or debentures to the

vendor (y), and, where there is more than one separate vendor, or the

company is a sub-purchaser, the amount so payable to each vendor ;

provided that, where the vendors (y) or any of them are a firm, the members

of the firm shall not he treated as separate vendors ; and
"

(7) The amount (if any) paid or payable as purchase money in cash,

shares, or debentures for any such property as aforesaid, specifying the

amount {if any) payable for goodwill ; and
"

(8) The amount (if any) paid within the two preceding years or pay-

able as commission for subscribing or agreeing to subscribe, or procuring

or agreeing to procure subscriptions, for any shares in, or debentures of,

the company, or the rate of any such commission ; provided that it shall not

he necessary to state the commission payable to sub-underwriters ; and
"

(9) The amount or estimated amount of preliminary expenses ; and
" (10) The amount paid within the two preceding years or intended to

be paid to any promoter and the consideration for any such payment

;

and
" (11 ) The dates of and parties to every material contract, and a reason-

able time and place at wliich any material contract or a copy thereof may
be inspected : Provided that tliis requirement shall not apply to a contract

entered into in the ordinary course of the business carried on or intended

to be carried on by the company or to any contract entered into more than

two years {z) before tlie date of issue of the prospectus ; and
" (12) The names and addresses of the auditors (if any) of the company ;

and

(?/) For the purposes of the sec- a contract between the person who
tion every person is to be deemed to sold to the company and a third

be a vendor who has entered into party, if such contract has been

any contract absolute or condi- completed—even though comple-

tional for the sale or purchase or for tion only took place a few days

any option of purchase of any pro- before the issue of tlie prospectus
;

perty to be acquired by the com- Brooks v. Hansen, [1906] 2 Ch. 129.

pany in any case where either (a) Where property to be acquired by
The purchase money is not fully the company is to be taken on lease

paid at the date of issue [publi- the section applies as if the expres-

cation in ] 900 Act] of the pro- sion vendor included the lessor the

spectus or (h) The purchase money expression purchase money included

is to be paid or satisfied wholly or the consideration for the lease and
in part out of the proceeds of the the expression sub-pmchaser in-

issue offered for subscription by the eluded a sub-lessee : ibid., subs. (2).

prospectus, or (c) the contract de- [z) Tliree years in the Companies

pends for its validity or fulfilment Act, 1900, but even under the old

on the result of that issue : Com- Act two years was the limit where

panics (Consolidation) Act, 1908, the prospectus was published more
s. 81 (2). There need, however, than a year after the date when the

be no disclostu-e of the amount of company was entitled to commence
the purchase money payable under business.

I
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" (13) Full particulars of the nature and extent of the interest (if any)

of every director in the promotion of, or in the property proposed to be

acquired by, the company, or, where the interest of such a director consists

in being a partner in a firm, the nature and extent of the interest of the firm,

with a statement of all sums paid or agreed to be paid to him or to the firm

in cash or shares or otherwise by any person either to induce him to lecome

or to qualify him as, a director, or otherwise for services rendered by lum

or by thefirm in connection with the promotion or formation of the company ;

and
" (14) where the comimny is a company having sliares of more than one

class, tfie right of voting at meetings of the company conferred by the several

classes of shares respectively'"'' (a).

The section does not apply to a circular or notice inviting existing

members or debenture holders of the company to subscribe for

shares or debentures whether with or wdthout the right to renounce

in favour of other persons ; but it docs apply to every other pros-

pectus, notice, circular, advertisement, or other invitation offering

to the public for subscription or purchase any shares, debentures,

or debenture stock of a company, whether it is issued with reference

to the formation of a company or subsequently (6) ; apparently a

circular of which a few copies are printed or typewritten, and which

is only given to the directors and a few other persons, for distribution

among their personal friends, does not come within the section, at

all events where it purports only to give information, and not to

invite applications for shares (c). Where more than one prospectus

has been issued, and one complies with the statute and the other

does not, only applicants who have applied on the faith of the latter

prospectus can complain {d).

The requirements as to the memorandum of association and the

qualification, remuneration, and interest of directors, the names,

descriptions and addresses of directors or proposed directors, and

the amount or estimated amount of preliminary expenses do not

apply in the case of a prospectus published more than one year after

the date when the company is entitled to commence business {c).

Wliere a prospectus is publislied as a newspaper advertisement,

it is not necessary to specify the contents of the memorandum of

association or the signatories thereto, and the number of shares

subscribed for by them (/).

(o) Companies (Consolidation) Pelrolntm Co., [1911] 1 Ch. 573.

Act, 1908, s. 81 (1). (d) Roussdl v. Himiham, [1900] 1

(6) Companies (Consolidation) Ch. 127.

Act, 1908, ss. 81 (7), 285. (e) Companies (Consolidati..ii)

(c) Sleigh v. Cllasgow and Trans- Act, 1908, s. 81 (8).

vaal Options (1904), (> Fra. 420; (/) Companies (Consolidation)
Shcrivdl V. Comhimd Incandvscvnt Act, 1908, s. 81 (5). Sometimes
il/on«f.s (1907), 23T. L. R. 482; and one sees in newspapers advertise-

cp. South of England Natural Oas and meats issued by companies which
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Any condition requiring or binding any applicant for shares or

debentures to waive any of the requirements of the section or pur-

porting to affect him with notice of any contract, document, or

matter not specifically referred to in the prospectus will be void (g).

Where an official quotation is desired, the Stock Exchange
requirements as to a prospectus are :

—

1. That the prospectus shall have been publicly advertised. This does

not necessarily mean in a paper, but a reasonable number of copies of the

prospectus must have been circulated.

2. That the prospectus agrees substantially with the Act of Parliament

or Articles of Association.

3. That the prospectus provides for the issue of not less than one-half

of the authorized capital and for the pajonent of 10 per cent, upon the

amount subscribed. This 10 per cent, is not necessarily payable on

application—^it will be enough if the prospectus shows when it is to be paid.

If shares have been allotted to vendors they are counted in the one-half

and tliis provision merely requires the prospectus to show that such one-

half has been issued or that it is intended to issue it immediately. The
provision has, moreover, no application to debentures or debenture stock.

But even in the case of these securities if an insufficient proportion of the

total issue is to be issued it may cause difficulty in getting an official

quotation.

4. In cases where a company has sold an issue of debentures or deben-

ture stock which is subsequently offered to the public for subscription

either by the company or any subsequent purchaser, the prospectus must

state the autbority for the issue and all conditions of sale. This rule is

to meet the case of a sale of debentures or debenture stock to a bank or

some person without disclosing the price paid by the purchaser. It will

be necessary to state the price paid by the purchaser and who is issuing

the debentures or debenture stock.

In order to comply with the Stock Exchange Rules it is necessary that

two-thirds of the amount proposed to be issued (h) of any class of shares

or securities whether such issue be the whole or a part of the authorized

amount has been applied for by and unconditionally allotted to the

pubUc^—shares or securities granted in lieu of money pajTiients not being

considered to form a part of such public allotment-—and the articles,

trust deed, if any, and certificate or bond are in an approved form (hh).

The Stock Exchange authorities will also have to be satisfied that the

requirements of the Act have been compUed with, but they will not insist

on the memorandum of Association being set out in cases where the Act

does not require it.

propose to issue shares, which do not Act, 1908, s. 81 (4).

contain the statutoiy requirements {/() The amount proposed to be
and state that the publication is issued will include vendors' shai-es.

for information only and that appli- (/'/() See the Stock Exchange
cants must apply to the company Rules and appendices set out in the
for the full prospectus, such adver- Appendix to this book (pp. 1.508 et

tisements should never contain an seq.) as to the steps to be taken
ajaplication form, but do not appear wliere a special settlement or an
to be contary to the Act. official quotation is sought.

(g) Companies (Consolidation)
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Statement in Lieu of a Prospectus.

Companies which do not issue a prospectus on or with reference

to their formation, which have not allotted shares or debentures

before the 1st July, 1908, and which are not private companies (i),

may not allot any of their shares or debentures unless before the first

allotment of either shares or debentures there has been filed with

the Registrar of Joint Stock Companies a statement in lieu of a

prospectus signed by every person who is named therein as a director

of the company or by his agent authorised in writing. Such state-

ment to be in the form and containing the particulars set out in the

second schedule to the Act {k). The Registrar will not file a statement

in lieu of a prospectus unless every point in such form is dealt with

either by a definite aflfirmative statement or by a negative statement,

and he is bound in this case to see the statute is complied with.

A private company may, subject to anything contained in its

memorandum or articles, by passing a special resolution and by

filing witli the Registrar of Joint Stock Companies such a statement

in lieu of prospectus as the company, if a public company, would

have had to file before allotting any of its shares or debentures

together with such a statutory declaration as the company would

have had to file before commencing business turn itself into a public

company (l). As has already been pointed out, these provisions

are far from easy to understand, but it is thought that the special

resolution required need not expressly convert the company into a

public company (though no doubt this is desirable), but need only

change the articles in such a way that they cease to comply with

section 121 (1) of the Act. Presumably, neither the statement in

lieu of a prospectus nor the statutory declaration wiU have to be

filed by a company registered before the 1st July, 1908, and subse-

quently converted into a private company (//). though perhaps it will

be otherwise in the case of a company originally formed as a public

company after that date.

A company may not, previously to the statutory meeting, vary

the terms of a contract referred to in the prospectus or statement

in lieu of a prospectus except subject to the approval of the

statutory meeting {»>).

(i) See post, pp. 329 ct tirq., as to (?) Companies (Consolidation)

the requirements for enabling such Act. lOOS, s. 121 (2).

a company to obtain a certificate (U) The Registrar of Joint Stock

entitling it to commence business, Companies takes the view that such

and Companies (Consolidation) Act, a statement need not be filed in

1908, s. 87 (1) (d). these ca-ses.

(k) Companies (Consolidation) (m) Companies (Consolidation)

Act, 1908, s. 82; for definition of Act, 1908, s. 83.

private company, see supra, p. 9.
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STATEMENT IN LIEU OP PROSPECTUS.

(Being the form in the Second Schedule to the Act.)

The Companies (Consolidation) Act, 1908.

Limited.

Statement in Lieu of PROSPECTtrs.

The nominal capital of the company
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Dates of, and parties to, every material

contract (other than contracts entered

into in the ordinary course of the busi-

ness intended to be carried on by the

company or entered into more tlian two

years before the filing of tliis state-

ment).

Time and place at wliich the contracts

or copies thereof may be inspected.

Names and addresses of the auditors of

the company (if any).

Full particulars of the nature and extent

of the interest of every director in the

promotion of or in the property pro-

posed to be acquired by the company,

or, where the interest of such a director

consists in being a partner in a firm, the

nature and extent of tlie interest of the

firm, with a statement of all sums paid

or agreed to be paid to him or to the firm

in cash or shares, or otherwise, by any

person either to induce him to jjecome,

or to qualify him as, a director, or

otherwise for services rendered by him

or by the firm in connection with the

promotion or formation of the com-

pany.

Whether the articles contain any pro-

visions precluding holders of shares or

debentures receiving and inspecting

balance sheets or reports of the auditors

or other reports.

Nature of the provisions.

(Signatures of the. persons above-named |-

as directors or proposed directors, or>-

of their agents authorized in writing)].

Minimum Subscriptiox.

The first class of voidable contracts to be dealt with is the class

where the company has no right to make an allotment.
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(1) On the first allotment by a company of shares offered to the

public (w) for subscription ; and (2) in the case of a company which

does not issue any invitation to the public to subscribe for its shares,

and which is not a private company {o), on the first allotment of

share capital payable in cash no allotment may be made unless

certain provisions are complied with. They are to the following

effect :

—

In the case of a company offering shares to the public no allot-

ment may be made of any share capital offered to the public for

subscription unless the amount (if any) fixed by the memorandum
or articles of association and named in the prospectus {p) as the

minimum subscription upon which the directors may proceed to

allotment (q), or if no amount is so fixed and named, then the whole

amount of the share capital so offered for subscription has been

subscribed, and the sum payable on application, which must not be

less than 5 per cent, of the nominal amount of each share of the

amount so fixed and named, or of the whole amount offered, has

been paid to and received by the company in cash (r). The amount

to be subscribed is called the minimum subscription, and it must

be reckoned exclusively of any amount payable otherwise than in

cash.

If these conditions are not complied with on the expiration of

forty days after the first issue of the prospectus, all money received

from applicants for shares must forthwith be repaid to them without

interest, and if any such money is not so repaid within forty-eight

days after the issue of the prospectus, the directors of the company

will be jointly and severally liable to repay that money with interest

(w) This means offered by tlie of any shares offered will be suflfi-

company : Sherwell v. Combined cient : West Yorkshire Darracq
Incandescent (1907), 23T.L..'R. 482. (1909), 25 T. L. R. 77.

(o) A private company is a com- (,•) The receipt of a cheque is not
pany which by its articles (1) re- payment in cash, at all events
stricts the right to transfer its shares, where it is dishonom-ed afterwards :

and (2) limits the number of its Mears v. West Canadian, etc., Pulp
members (exclusive of persons who Co., [1905] 2 Ch. 353, or where it

are in the employment of the com- is not presented at once, but is held

pany) to fifty, and (3) prohibits any over for a few days : National

invitation to the public to subscribe Motor Mail Coach Co., [1908] 2 Ch.

for any shares or debentures of the 228 ; cp. Glasijow Pavilion v . Mother-

company : Companies (Consolida- well (1903), 6 Eraser, 116—where
tion) Act, 1908, s. 121. cheques received after banking

[p) It must be expressly stated hours were cashed the next day, and
in the prospectus, on the strength were held to amount to a payment
of which the applicant complaining when received. It would appear

took shares : Roussell v. Burnham, that directors when allotting shares

[1909] 1 Ch. 127. should examine the company's pass

{q) An article wliich provides that book to see that all cheques received

the minimum subscription shall be have been honoured : Truman's
a given percentage [e.g. 50 per cent.) Case, [ISOl] 3 Ch. 272.
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at the rate of i per cent, per annum from the expiration of sucli

forty-eight days ; but any director who can prove that the money

has been lost, and that such loss was not due to any negligence or

misconduct on his part, will escape liability. Conditions requiring

applicants to waive compliance, with any of these provisions, or with

the provisions next mentioned are void. The section except sub-

section (3) requiring tlie amount payable on application to be not

less than 5 per cent, of the nominal amount of each share does not

apply to any allotment of shares subsequent to the first allotment

of shares offered to the public for subscription (.*). Companies, other

than private companies, which do not issue any invitation to the

public to subscribe for their shares, may not on the first allotment of

share capital payable in cash {t) allot any sliares unless the minimum

subscription

—

i.e. either (1) the amount if any fixed by the memo-

randum or articles, and named in the statement in lieu of a prospectus

as the minimum subscription upon which tlie directors may proceed

to allotment ; or (2) if no amount is so fixed and named then the

whole amount of the share capital other than that issued as fully or

partly paid up otherwise than in cash has been subscribed, and an

amount not less than five per cent, of the nominal amount of each

share payable in cash has been paid to and received by the

company (w).

lu the case of shares not offered for subscription, there is no

specific time within which application moneys must in the absence

of a right to allot be returned ; but it would seem that the remedy

in such case is under the provisions of the following section

(section 86), though, no doubt, it is the duty of the directors to

return moneys received without making any allotment.

A person who has taken shares on the strength of an offer made

before the incorporation of the company cannot avail himself of

these provisions to avoid his contract (x), and the same remark

applies to a subscriber to the memorandum, for his contract is

complete without allotment, and therefore he is also not helped by

the provisions of tlie succeeding section which deal with the case of

wrongful allotment (/y). Where the company has issued two pros-

pectuses, one of which does, and one of which does not comply with

these provisions, a person who has taken shares on the strength of

the incomplete prospectus, will liave the rights given by the section

(s) Companies (Consolidation) (x) 8herwcll v. Combined Inran-

Act, 1908, s. 85, sub-ss. 1-G. descent Co. (1907), 23 T. L. R. 482.

(t) These provisions do not apply (y) Cp. FothergilVs Case (1873), 8

if the allotment was made before Ch. 270, and as to their position

the Ist July, 1908. As above stated, where the company fails to get a

they also cannot be waived. certificate entitling it to commence
(w) Companies (Consolidation) business, post, pp. 329 and 330.

Act, 1908, s. 85 (7).
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in cases where no minimum subscription is fixed by the pro-

spectus {z).

It is provided by the next section that in case of an allotment

in contravention of the provisions of the preceding section, the allot-

ment will be voidable at the instance of the applicant within one

month after the holding of the statutory meeting of the company {a),

and not later, and that it will be so voidable notwithstanding the

winding-up of the company.

The remedy under section 85 of the Act is apparently gone once

there has been an allotment, even though it was a wrongful one,

and a company cannot avoid a wrongful allotment unless the allottee

demands that they shall do so (b).

The Act also provides (a) that any director who has knowingly (c)

contravened or permitted or authorized the contravention of any

such provisions, with respect to allotment, shall be liable to compen-

sate the company and the allottee for any loss damages or costs which

the company or the allottee may have sustained or incurred there-

by {d). Proceedings to enforce such liability must be commenced

within two years after the allotment.

The date when the company must be in a position to go to allot-

ment is the actual date of allotment, and it will be no defence, where

there has been an irregular allotment, to show that within a few days

or hours of the allotment the company did make an allotment which,

coupled with the previous allotment, would if it had been made at

the time of the previous allotment have complied with the minimum

subscription provisions, or that it was in a position to make a suffi-

cient allotment at the time of the irregular allotment.

Thus where the company had its issue underwritten, and had

subsequently allotted the shares to the extent of the minimum sub-

scription to applicants, some of whom paid their application moneys

by cheques which were subsequently dishonoured, an allotment to

the plaintiff was avoided, although the underwriters were ready to

take up the requisite shares {e). Nor will the allotment be good if

(2) Roussell V. Burnham, [1909] 1 in note (e), infra.

Ch. 127. (c) " Knowingly " means with
(a) Companies (Consolidation) knoM'ledge of the facts, not of the

Act, 1908, s. 86 : it is not necessary law : but knowledge after allot-

that actual proceedings should be ment is not enough : Btirton v.

commenced within the month—it Bevan, [1908] 2 Ch. 240.

is enough if notice of intention to (d) The anaount of such compen-
avoid the allotment is given within sation will pi-obably not be limited

the month—and proceedings are to the amount by which the shares

taken as soon as it is clear that the applied for fall short of the minimum
directors of the company do not subscription : Daily Events Co.,

intend to remove the applicant's Tiwcs Newspaper, 2nd March, 1911.

name : National Motor Mail Coach (e) Mears v. West Canada Pulp,

Co., [1908] 2 Ch. 228. etc., Co., [1905] 2 Ch. 353. This

(h) Burton v. Bevan, [1908] 2 case and the one cited in note (/),

Ch. 240 ; but see the fii-st case cited infra, would appear to thi-ow doubt
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some of the payments are made by cheques which have not been

cashed at the date of the allotment, but which after being held over

some days are ultimately honoured (/).

It is submitted that shares allotted under a void contract would

not count for the purposes of the minimum subscription, but that

shares allotted imder a voidable contract would count, for there the

contract is good until proceedings are taken to set it aside.

Where the company does not have a statutory meeting, being a

company incorporated before 1901, or it is submitted where the

allotment is made after the statutory meeting, as may happen in

the case of a company which does not originally offer its shares to

the public, an irregular allotment may be set aside in the same way
as an ordinary voidable contract, viz. if proceedings are taken as

soon as the irregularity is discovered and before winding-up (g).

The Act does not provide any way in which a statement in liou

of a prospectus can be altered, and it would therefore appear that a

company which does not offer its shares to the public cannot alter

its minimum subscription, and receive fresh applications on the

basis of such altered minimum subscription. Of course, however,

it is always open to such a company to offer its shares to the public,

and it would seem that it could convert itself into a private company.

A company offering its shares to the public will have to comply
with the provisions relating to companies offering their shares to

the public, even where there has been a previous allotment.

A practical question sometimes arises as to the position of the

bankers of a company which offers shares to the public, where they

have received application moneys, and the company is not at the

expiration of forty days in a position to go to allotment. Must the

bankers in such case, where they know the facts, honour the cheques

of the directors, or should they return the moneys to the applicants

or insist that all cheques until the claims of all the applicants for

shares have been satisfied should be in favour of such applicants ?

Apart from the statute, moneys so paid would not be subject to any
trust in favour of the applicants, in the event of the contract not

going through {h), and consequently there would be no lien in their

favour. The statute says that " all moneys received from appli-

cants for shares shall forthwith be repaid," and proceeds to impose

a penalty (payment of interest) on directors who fail to make such

repayment. It is thouglit that these words do impose a trust

oniheScotehCaso, Glasgow Pavilion (/) National ^lotor Mail Coach
V. Moihcrwdl (1903), 6 Frasor, Uti, Co., [190S] 2 Ch. 228.

wliich decides that payment of the (g) Finance and Issue v. Canadian
appHcjition moneys by chcqiio is a Produce, [1905] 1 Ch. .37.

payinc nt in cash within tho meaning (h) Stewart v. Austin (1867), 3

of the section, wliero all the cheques Eq. 299.

are subsequently honoured,

S.C.L. Q
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or lien, and that a bank having received moneys from a company

need not honour their cheques until there has been an allotment and

the company has obtained a certificate entitling it to commence

business {Ith). If this view is right, an injunction restraining dealings

with such moneys will lie against the bank or the company or its

directors (t).

Where an official quotation on the Stock Exchange is required,

such quotation will not be granted unless two-thirds of the amount

proposed to be issued of any class of shares or securities, whether

such issue be the whole or a part of the authorized amount, shall

have been applied for and unconditionally allotted to the public,

shares or securities granted in lieu of money payments not being

considered to form a part of such public allotment {h).

MiSEEPRESENTATIONS AND VOIDABLE CONTRACTS.

Persons who have been induced to take shares in companies by

misrepresentations in a prospectus may have a remedy both against

the company whose shares they have taken and against the directors

or other persons actually responsible for the prospectus.

A person seeking relief against the company must in all cases

seek rescission of his contract to take shares ; for while he remains a

shareholder, of the company he cannot obtain damages against it

either in an action based on fraud or misrepresentation {I), or in an

action based on breach of contract (m). When a person obtains

relief by way of rescission, he will also obtain an order for return of

any moneys he has paid in respect of his shares, together with

interest on such moneys at the rate of 4 per cent, per annum down

to the date of repayment ; such interest is not given as damages (>?).

Where an action for rescission is pending, the Court will restrain

the company from forfeiting the shares for non-payment of calls,

at all events where the plaintiff pays the amount of the calls with

interest into Court, and enters into the usual undertaking in

damages(o).

{lih) In such cases there is no con- Bank (1880), 5 A. C. 317.

tract : New Druce Portland v. Blak- (in) Addkstone Linoleum Co.

ston (1908), 24 T. L. R. 583. (1888), 37 C. D. 191.

(i) See Mears v. West Canada {n) Karberg'a Case, [1892] 3

Pidp, etc., Co., [1905] 2 Ch. 353 ; but Ch. 1.

it would seeui to be otherwise where (o) Jones v. Sacaya Rubber and
tlie company is entitled to cominenco Produce Co., [1911] 1 K. B. 455;

business and there has been an allot- Lamb v. Sambas Eubhcr and
ment, and if a company has wrong- (hitta Pcrcha Co., [1908] 1 Ch. 845 ;

fully allotted it cannot of its own not following Ripley v. Paper Bottle

initiative avoid the allotinent

:

Co. (1888), 57 L. J. (ch.) 327, but

Burton v. Bevan, [1908] 2 Ch. 240. the court will not in such ease

(Jc) See also the requirements as restrain the company from bringing

to the prospectus set out supra, an action for calls : Tatham v.

pp. 215 et seq. Palace^ Restaurants (1909), 53 Sol, J.

(I) Houldsworth v. City of Glasgow 743,
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Whether a shareholder who has obtained rescission could in a

proper case obtain in addition damages in an action of deceit does

not appear to have been decided, but on principle there does not

seem to be any reason why he should not be so entitled (p)

.

At common law a person seeking this relief must be prepared to

show that (1) a material misrepresentation has been made to him

or that some statement made to him was substantially untrue owing

to the absence of some qualifying statement, (2) that the company

was responsible for such statement, or at all events that it was not

in a position to take the benefit of such misstatement, and (3) that

he, the applicant for relief, was induced by such misstatement or

omission to take his shares.

(1) The misstatement or omission must be one of an existing

fact, though of course a man may tell an untruth about the state

of his opinion or belief or intention, in which case there would

obviously be an untrue statement of fact [q).

Mere ambiguous statements may, it would seem, be sufficient

to found such an action (r), but omissions will not be enough

unless they are omissions of things which, if stated, would qualify

or alter the statements actually made (s).

Moreover, a statement true at the time when made, but subse-

quently and before allotment becoming untrue, wall be sufficient

ground for rescission (i), even when the letter of allotment is accom-

panied by a statement of the altered circumstances, if such state-

ment does not refer to the original statement and does not inform

the allottee of his right to be freed from his bargain (m). In this

(p) Lord Selborne in Houlds- (s) Aaron's Reefs v. Twiss, [1896]

worthy. City of Glasgow Bank {IS80), A. C. 273; McKeoum \. Boudanl

5 A. C. 317, seems to have said that Co. (1897), 45 W. R. U2 : see also

damages could not be obtained PeeTc v. Ourney (1873), L. R.

against the company ; the principle H. L. 377, a case of fraud ; Chris-

enunciated by WiLLES, J., in Bar- tincville Rubber Estates (1911), 28

wickv. Joint Stock Bank (1807), L.R. T. L. R. 38.

2 Ex, 259, would seem contrary to (t) Reynell v. Sprye (1852), 1 Do
this. Tliis principle has been ap- G. M. & G. 656 ; Traill v. Baring

proved in many cases, notably in (1864), 4 Do G. J. & S. 318 ;

Swire v. Francis (1878), 3 A. C. Scottish Petroleum Co. (1883), 23

106 ; Mackay v. Commercial Bank C. D. 413, approving Anderson'ti

of New Brunswick (1874), L. R. 5 Case (1881), 17 C. D. 413; and
P. C. 394 ; and Ho idd-sworth v. City Kent County Gas Light and Coke Co.

of Olasgow Bank (1880), 5 A. C, at (1906), 95 L. T. 750, where it wa^s

p. 326. known at the time of allotment that

(q) Edgington v. Fitzmaurice a person who had not formally

(1885), 29 C, D. 459 ; Ayigus v. resigned did not intend to act as

Clifford, [1891] 2 Ch. 449. director.

(r) Smith v. Chadwick (1884), (w) Arnison v. Smith (1889). 41

A. C. 187 ; but cp. Hallows v. C. D. 348,

Fernie (1868). 3 Ch. 467.
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class of action, where rescission is sought, it is unnecessary to show

that the company or its directors knew of the untruth of the statements

made, or that they made them recklessly, not caring whether they

were true or false. This is the most vital distinction between this

sort of action and an action founded on fraud {x).

Nor even in the absence of fraud is it essential to show that the

misstatement . was so material as to go to the whole root of the

contract, in other words, to make such a case as was necessary to

obtain this form of relief in a court of law before the Judicature

Acts {y) ; it is enough to show that there was a material mis-

statement which, taken as true, would have added substantially

to the value of the shares acquired (s).

(2) There are several cases where the company will be held to be

responsible for misrepresentations, or will not be allowed to take the

benefit of a contract induced by them.

These cases were divided by Eomer, J. (a), into four classes.

His lordship says :
" Speaking generally, to make a company liable

" for misrepresentations inducing a contract to take shares from it,

" the shareholder must bring his case within one or other of the

" following heads :

—

"
(1) Where the misrepresentations are made by the directors

" or other the general agents of the company entitled to act and
" acting on its behalf, as, for example, by a prospectus issued by the

" authority or sanction of the directors of a company inviting

" subscriptions for shares.

"
(2) Where the misrepresentations are made by a special agent

" of the company acting within the scope of his authority, as, for

" example, by an agent specially authorized to obtain on behalf of

" the company subscriptions for shares. This head, of course, in-

" eludes the case of a person constituted agent by the subsequent
" adoption of his acts."

In cases coming under these heads it would appear that a company

will be liable even where they did not make the statements with the

view of inducing persons to take shares, but any statement complained

of must have been made by the company to the person aggrieved,

or to all persons of the class to which he belongs, as, for instance, to

(x) Henderson v. Lacon (1868), 5 Railway of Venezuela v. Kisch

Eq. 249 ; Redgrave v. Hurd (1882), (1867), L. R. 2 H. L. 99, 121 ; Ross

20 CD. 1; Reese River Silver v. Estates Investment Co. {IS^G),
5
'Eq.

Mining Co. \. Smith (1873), L. R. 122 and (1868) 3 Ch. 682 ; and per

6 H. L. 64; and suh nom. Smith's LiOTd Lynvrttrst in Atwood v . Small

Case (1867), 2 Ch. 604. (1871), 6 CI. and Fin. 232 ; Denton

(y) See Kennedy v. New Zealand, v. MacNeill (1866), 2 Eq. 352.

etc.. Mail Co. (1867), L. R. 2 Q. B. (a) In Lynde v. Anglo-Italian

.^)80. Hemp, etc., Co., [1890] 1 Ch. 178,

(z) Jennings V. Broiighton (1854), 182.

5 !)(> a. M. and G. J 26; Central
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all intending shareholders (h). Thus a statement made by a company

to its own shareholders only will not be sufficient to entitle a person

to bring an action where he was not a shareholder at the date of the

statement, even if the statement has been shown to him by one of

the company's directors without the sanction of the other directors (c).

It will be otherwise where the company or its directors have allowed

the statement to get into circulation ((/).

On this ground it would appear that a person who has taken

shares on the statements contained in a statement in lieu of a pro-

spectus or in any other document which the directors of a company

are required to file will be entitled to rescission. Of course, trans-

ferees of shares are in quite a different position (e) ; except possibly

in the case where the original shareholder has been misled, and

they have stepped into his shoes, it would appear that they can

never have any relief against the company (/). The third head

mentioned by the learned Judge in Lijnrls v. Anglo-Italian, etc.,

Hnnp Co. (g) is, " Where the company can be held affected before the

" contract is complete with the knowledge that it is induced by
" misrepresentations, as, for example, when the directors on allotting

" shares know, in fact, that the application for them has been induced

" by misrepresentations, even though made without any autliority."

The fourth head is, " Where the contract is made on the basis

" of certain representations, whether the particulars of those repre-

" sentations were known to the company or not, and it turns out

" that some of those representations were material and untrue, as,

" for example, if the directors of a company know, when allotting,

" that an application for shares is based on the statements contained

" in a prospectus, even though that prospectus was issued without

" authority or even before the company was formed, and even if

" the contents are not known to the directors."

Under this fourth head would appear to come cases where the

directors did not, when allotting, know that the application was made

on the basis of any prospectus or any representations at all, for

Karherg^s Case {h) is put under this head^ and in that case the -Judge

{&) Soo Burner v. Pcnndl (1849), 45 ; NicoVa Case (1859), 3 Do G. &
2 H. L. C. 497 ; National Exchamje J. 387.

Co. of Ohifigow V. Dreto (1855), 2 (d) Scott v. DLron (1859), 29 L. J.

Macq. 103; New Brunswick Co. v. (ex.) 02 n; BeWs Case (185G), 22

Conyhmre (18G2), 9 H. L. C. 711 ;
Beav. 35.

Western Bank of Scotland v. Addie. (r) Worth's Case (1859), 4 Dr.

(18G7), L. R. 1 H. L. Sc. 145. It 529.

may bo doubtod wliother Mixer's (/) Soe Dnranty's Case (1858),

Case (1859), 3 Do G. and J. 575, can 26 Boav. 208.

bo altogether reconciled with these (</) [1890] 1 Ch. 178, 182.

cases. (/() [1892] 2 Cli. 1.

(c) HoWs Case (1850), 22 Beav.
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in the Court of first instance found, and tlie Court of Appeal appar-

ently did not differ from him on tliis point, that there was no evidence

that tlie directors knew that tlie application was based on the pro-

spectus containing tlie statements complained of ; and Twinjdin^s

Case (i) was treated as being governed by Karberg's Case (k), and there

again there was the same finding in the Court of first instance (l).

In cases under this head, it would appear, however, that there must

be some formal written or printed statement purporting to be made
in the name of the company, a more irresponsible verbal statement

by a promoter or other person would not be enough ; otherwise,

it seems impossible to reconcile /iTar&err/'s Case (k) with other cases (m).

(3) The third requisite in an action for rescission is that the

applicant should show that he was induced by the misrepresentation

or omission complained of to take his shares. This would appear in

all cases to be a question of fact, and where there is a jury a question

for the jury (w). It is not necessary, though usually desirable, for

the applicant for relief to go into the box and state that but for

the statement or the prospectus complained of he would not or

might not have taken his shares, but he must either by such state-

ment or in some other way, as, e.g., by showing the materiality of

such statement or omission, convince the jury, or, where the Judge

has to find the facts, the Judge, that such is the case (o). Where

the statement complained of is ambiguous, he must show the sense in

which he understood it{p). No relief will be given to a person who
was a party to the fraud complained of {q).

The question remains whether rescission can be obtained where

the prospectus has not complied with the statutory requirements.

It was decided (r) under section 38 of the Coinpanies Act, 1867,

that rescission could not be given for non-compliance with that

section ; but this decision does not necessarily apply to the present

statutory requirements, because section 38, unlike the latter enact-

ments, makes non-compliance with its terms a fraud on the part of

certain named persons of whom the company is not one.

{i) [1892] W. N. 146. A. C. 187. However material a

(k) [1892] 3 Ch. 1. fact may be, the tribunal may be
(I) [1892] W. N. 94. satisfied that the applicant for

(m) E.g. Lynde v. Anglo-Italian relief was not in the least concerned
Hemp, etc., Co., [1896] 1 Ch. 178 ;

with it—but took his shares solely

Hilo Manufacturing Go. v. William- on the strength of some other fact :

son (1911), 24 T. L. R. 164 ; Oih- see Baty v. Keswick (1901), 85 L. T.

son's Case (1858), 2 De G. &. J. 275 ; 18.

'iee alfio Western Bank of Scotland \. [p) Smith v. Chadwick (1884),

Addie (1867), L. B. 1 H. L. Sc. 145. 9 A. C. 187.

(n) Aaron^s Reefs \. Twiss,{\^Q&] (q) Odessa Tramways v. Mindel
A. C. 273; Smithv. Chadwick (ISSi), (1878), 8 C. D. 235.

9 A. C. 187. (r) Governs Case (1876), 1 C. D.
(o) Smith V. Chadwick (1854), 9 82.
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If some of the requirements of tlie statute are not complied with,

an applicant might well be led by such omission to believe that the

thing required to be divulged did not exist in the case of the com-

pany issuing the prospectus (.s). This would appear to be the case,

for example, if a company which lias founders' shares does not

refer to founders' shares at all ; in such case it might reasonalily

be assumed that it had no founders' shares, and again, if there is

no reference to an underwriting commission payable in respect of

debentures {t), it would not be unreasonable to assume that it was

paying no such conmiission. These remarks do not apply to all

the statutory requirements, but it is submitted that the Court

might well have taken the view that in all cases where a person

could satisfy a jury or a Judge who was trying questions of fact

that he would or might not have taken shares or debentures (») had

he known of certain facts wliich the statute required to be divulged,

but which were in fact not divulged, he would be entitled to relief

by way of rescission {x). This view has, however, not prevailed {>/).

It may, however, be added that the difficulty in ascertaining

whether a person would or would not have taken shares if he had

known of certain facts, which he did not know of, has not been

found insuperable in cases (z) under section 38 of the Companies

Act, 1867, and it is difficult to see why the company should be

allowed to benefit by a failure to comply with its statutory duty.

Generally speaking, where there is a voidable contract, the person

entitled to avoid it may do so at any time, until he has done some

action which is only consistent with the intention to stand by his

contract, and such act must be done with full knowledge of the right

to avoid the contract (a).

(s) See the analogy of the cases, tliis decision when it came before

where it has been held tliat if a the Court of Appeal, [1907] 2 Cli.

promoter, who owes a duty to tho 571.

company to divulge any profit he {x) It is thought that tho coni-

is making does not state that he pany does not come within tho pro-

is making any profit, ho in effect tection given to " directors or

says that he is making no profit: other persons" given by s. 81,

Bentinck v. Fenn (1887), 12 A. C. sub-s. of tho Act, where they du»

652, 671 ; Leeds and Hanley not know of facts, or make honest

Theatres of Varieties, [1902] 2 Ch. mistakes of fact.

809. (y) Wimbledon Olympia, [1910] 1

[t) The company cannot pay Ch. 630; South of Emjhind Natural

underwriting commissions in respect Oas and Petroleum Co., [1911] 1 Ch.

of shares unless it divulges tho fact 573.

in its prospectus, where there is a (2) See Nash v. Calthorpe, [1905]

prospectus: see s. 89 of the Act, and 2 Ch. 237 ; Macleay v. Tait, [1906]

see also as to miniinum subscrip- A. C. 24.

tion, 8. 85. (a) Deposit Life Assurance Co. v.

[u) See Shepheardv. Bray, [lOOli] Ayscouijh (1856), 6 E. & B. 179.

2 Ch. 235, but seo the remarks on
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This rule applies in the case of a shareholder whose shares have

been forfeited, and he may in an action for calls made before for-

feiture repudiate any liability to the company unless he has pre-

viously taken up a position which is not consistent with this atti-

tude (b).

But the rule does not apply to a shareholder whose name is on the

company's register. Before taking proceedings such a person may,

where the case requiresinvestigation,take a proper time so as to enable

him to look into the matters in question (c),but subject to this a person

who knows of his right to repudiate his shares must act at once (d).

It will not be enough for the shareholder to \vrite repudiating his

shares (e), nor may he, in the absence of a definite agreement with

the company to that effect (/), wait and see what is the result of

other proceedings founded on the same misrepresentations as he

complains of (g). Thus delays of a month and a half (h), of a

month (/), and of twelve days (Jc) have in the special circumstances

been held to be fatal. Any act which amounts to an election, with

full knowledge, to keep the shares will also be fatal (/); but it would

seem that after a person has testified his election to repudiate his

shares by issuing his writ he may with impunity do acts which would

otherwise amount to an election to keep the shares (m). In the

cases where the right to repudiate a voidable contract arises out of

a divergence between the prospectus and the memorandum or

articles of association, a shareholder is bound not only to take steps

immediately on ascertaining his right so to do, but also to take

immediate steps to make himself acquainted with the company's

memorandum and articles of association. In these cases, therefore,

steps to repudiate will have to be taken almost immediately after

allotment {n).

(b) Aaron's Reefs v. Twiss, [1896] {k) Scottish Petroleum Co. (1883),

A. C. 273. 23 C. D. 413.

(c) Central Railway of Venezuela (I) Brigg''s Case (1866), 1 Eq.

v. Kisch (1867), L. R. 2 H. L. 99. 483 ; Scholey's Case (1870), 9 Eq.
(d) Central Raihvay of Venezuela 266 n ; Sharpley v. Louth and East

V. Kisch (1867), L. R. 2 H. L. 99 ; Coast Railway Co. (1876), 2 C. D.

Heymann v. European Central Rail- 663; Ex parte Shearman (1897), 66

way (1868), 7 Eq. 154. L. J. (cu.) 25, and contrast Ex parte

(e) Kent v. Freehold Land Co. Hale (1886), 55 L. T. 670.

(1868), 3 Ch. 493; //arc's Case (1869), [m) Foulkes v. Quartz Hill

4 Ch. 503. Mining Co. (1883), Cab. & E. 156.

(/) Scottish Petroleum Co. (1883), Ex parte Edwards (1891), 64 L. T.

23 C. D. 413; Ex parte Storey 561 ; but see the remarks on this

(1890), 62 L. T. 791. in TomUn's Case, [1898] 1 Ch. 104.

(g) Slielton's Case (1893), 9 (n) Lawrences and Kincaid's

T. L. R. 13 ; Ashley's Case (1870), Case (1867), 2 Ch. 412 ; Wilkinson's

9 Eq. 263. Case (1867), 2 Ch. 536 ; PeeVs Case

(/t) Ogilvie v. Currie (1868), 37 (1867), 2 Ch. 674 ; Jackson's Cases

L. J. (CH.) 541. (1867), 16 L. T. 378. The earlier

(i) Taite's Case (1867), 3 Eq. 795. view that such contracts were void.

i

I
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After a winding-up no relief can, in tlie case of a voidable contract

to take shares, be given to a person on the register against the com-

pany, unless proceedings have been commenced before the winding-

up («?;). In such case there cannot be a restiiulio in integrum (o).

This rule applies in a compulsory winding-up
( p), when the winding

up will be taken to commence on the date of the presentation of the

successful petition (ry) and in a voluntary winding-up (r), and it

applies even when all the creditors have been paid (s). It has been

extended so as to preclude rescission, and consequently an action

for damages against the company also (t), where there is no winding-

up, but the company has, before proceedings were commenced,

stopped business (u). The fact that the company is insolvent at

the time proceedings are started will not, if it has not then ceased

to carry on its business, preclude rescission (x).

A winding-up will not, however, preclude the right to rescission

where a writ has been issued before the winding-up {y), or where in

answer to an application for calls under Order 14, R. S. C, an affi-

davit has been filed before winding up stating the deponent's in-

tention to counterclaim for rescission (2). In these cases, notwith-

standing the winding-up, the Court has power to order rectification

of the register (a). It has been held that where, before winding-up,

a shareholder successfully defends an action for calls on the ground

of fraud he cannot, after winding-up, repudiate his shares (6) ;
but

this case was doubted by the Court of Appeal (z).

Winding-up will not preclude relief where before it commenced

there was a definite agreement between the applicant for relief and

the company providing that the applicant should stay his hand until

the termination of proceedings then pending between the company

see Webulcr's Case (1800), L. R. 2 507.

Eq. 741 ; Ship's Case (1805), 2 Do (0 Jlouldsworthv. City of Olasgow

G. J. & S. 544; Stcivart's Case Bank (IS80), 5 A. C. 311.

(186G), 1 Ch. 574 ; Stewart v . Austen (u) Tennent v. City of Glasgow

(1867), 3 Eq. 299 is not law ; Oakes Bank (1879), 4 A. C. 615.

V. Turquand (1867), L. R. 2 H. L. (x) Carling v. London and Leeds

351 et seq. ; Downes v. Ship (1868), Bank (1887), 56 L. J. (ch.) 321.

L. R. 3 H. L. 343. {y) Smith's Case (1867), 2 Ch.

(^nn) For a statutory exception to 604, and sub nam. Reese River Silver

this rule, see supra, p. 224. Mining Co. v. Smith (1869), L. R. 4

(o) Western Bank of Scotland v. H. L. 64, and see Cocksedge v.

Addie (1867), L. R. 1 H. L. Sc. 145 ;
Metropolitan Coal Conmimers (1891 ),

Clarke v. Dickson (1858), E. B. & 64 L. T. 82t), as to amending a state-

E. 148. ni(>nt of claim after a wiiuling-up

( p) Oakes v. Turquand (1867), t>ider has been made, in such cases.

L. R. 2 H. L. 325. (c) Whiteley's Case, [19001 1 Ch.

(7) WInteley's Case, [1900] 1 Ch. 365.

365 ; Kent v. Freehold Land Co. (a) Reese River Silver Mining Co.

(1868), 3 Ch. 493. v. Smith (1869), L. R. 4 H. L. 64 ;

(/•) Stone V. City and County Bank Sussex Brick Co., [1904] 1 Ch. 598.

(1878), 3 C. P. D. 282. (b) Ex parte Stevenson (1868), 16

(«) Burgess's Case (1880), 15 C. D. W. R. 95.
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and another applicant for relief, whose cause of action arose out of

the same misrepresentations (c). A mere unenforceable under-

standing will, however, not be enough to avail the applicant {d),

or an agreement between the company and other persons coupled

with repudiation by the applicant (e) unless possibly where the

directors have given notice that they do not intend to proceed with

actions for calls while the proceedings for rescission are pending (/).

In one case (r/) rectification was granted after winding-up, where

the shareholder had repudiated and the secretary of the company
had returned his deposit moneys, but had, without his knowledge,

left his name on the register.

As directors of a company have, where there is a clear case for

rescission, power to rectify the register without an order (//) directing

them so to do, this case may possibly be supported on the ground

that the company was estopped from saying the repudiating share-

holder was a shareholder ; but considerable doubt was thrown on

the case in the Scottish Petroleum Co. {i). Where shares have been

allotted owing to a mutual mistake, the position seems to be the

same as in misrepresentation cases (k).

Where shares have been allotted to an infant, the allotment

would seem to be voidable, and not void (l), and if the infant repudi-

ates in time and has taken no benefit, he can recover the moneys

paid (m).

Eemedies for Misrepresentations against Directors

AND Others.

Directors, promoters, and other persons responsible for any

statements made in a company's name will in certain cases be liable

(c) Pawle's Case (1869), 4 Ch.

497 ; NeilVs Case (1867), 15 W. R.
894 ; Scottish Petroleum Co. (1883),

23 C. D. 413 ; Central Klondyke Co.

(1898), 5 Mans. 282.

{d) Scottish Petroleum Co. (1883),

23 C. D. 413.

(e) Hare's Case (1869), 4 Ch. 503.

(/) McNeiWsCase (1870), 10 Eq.
503, approved in Scottish Petroleum
Co. (1883), 23 C. D. 413 : and see

also Wallace's Case, [1900] 1 Ch. 365 ;

Ashley's Case (1870), 9 Eq. 263 was
similar in all respects to McNeill's
Case, supra, except that there had
been no express repudiation and
consequently relief was not given.

{g) Fox's Case (1868), 5 Eq. 18.

(h) Blake's Case (1865), 34 Beav.
639 ; see also Scottish Petroleum Co.,

Maclagan's Case (1881), 50 L. J. (ch.)

141, -where under a valid com-

promise it was arranged that a

member's name should be taken

off the register, and this not having

been done before winding-up, relief

was given after.

(i) (1854), 23 C. D. 413.

{k) Hartley's Case (1875), 10 Ch.

157; Darlington Forge Co. (1887),

34 C. D. 522.

(/) Ehhet's Case (1870), 5 Ch.

102. The Infants' Relief Act, 1874,

seems to make no difference as the

contract is executed and not execu-

tory: Hamilton V. Vaughan-Sherrin,

[1894] 3 Ch. 689 ; Lindley on Com-
panies, 6th Edition, vol. i. p. 56 ;

Valentini V. Canali (1890), 24

Q, B. D. 167.

(m) Hamiltonv. Vaughan-Sherrin,

[1894] 3 Ch. 589.
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for those statements, on the principle that all persons directly con-

cerned in telling untruths must be treated as principals (??).

The only action which, apart from statute, lay against such persons

was the common law action of dec^eit (o).

This action lay where a person made a false statement knowing

it to be false or recklessly, not caring whether it was false or true,

and meaning that another person should act on it, and such other

person did act on it, believing it to be true and was damaged by so

acting
( p). To consider these points somewhat more minutely :

—

It will be necessary in an action of this sort to show that the person

sought to be made liable actually made the statement complained of,

either personally or by means of some agent whom he instructed to

make it. For instance, a director will not in an action of this nature

be responsible for the false statements of his co-directors (q), or for

false statements made by sub-agents of the company (r), unless it

can be shown that he has concurred in such statements or failed

in doing some act he ought to have done. It will be difficult for a

director to escape on this ground, now that a signed prospectus must

be filed. It will further be necessary to show that there was a false

statement of an existing fact, or that a false impression as to an

existing fact has been conveyed (s).

A mere omission will not be enough, unless the effect of such

omission be to make what is stated false (0.

If the statement was true when made, and subsequently but

before a contract to take shares made on the strength of it is completed

becomes untrue, it will not be sufficient in an action of deceit {u).

But a person cannot save himself in an action of this nature by

showing that the document containing the false statement referred

to other documents, which if they had been inspected would have

shown the falsity of the statement complained of (x).

The third thing which must be shown in an action of this nature

is that the person who made the false statement, or, if he was a mere

agent, and his principal is sought to be made liable, his principal

made such statement either knowing it to be false or what comes

(n) Henderson v. Lacon (18G8), 5 (s) See Seddon v. North EuKtcrn

Eq. 249 ; Cullen v. Thompson's Salt Co., [1905] 1 Ch. 320.

Trustees (1862), 4 I\Iaoq. 424. {t) Feck v. Qurney (1873), L. 11.

(o) Deny v. Peek (1889), 14 A.. C. 6 H. L. 377 ; Aaron's Rrcjs v. Twiss,

337. [1896] A. C. 273. This statement

{p) Gerhard v. Bates (1853), 2 docs not extend to tlic omission of

E. & B. 476 ; Derry v. Peak (1889), things by statute reqnired to bo

14 A. C. 337. stated, these are subsequently con-

(q) Cargill v. Bower (1879), 10 sidercd.

C. D. 502. (M) Arkwrifjht v. Ncwbohl (1881),

(r) Bear v. Stevenson (1874), 30 17 C. D. 381.

L. T. 502; Weir v. Burnett (1877), (.c) Aaron's Hecfs v. 2'irt>.y, [1896]

3 Ex. Div. 32. A. C. 273.
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to the same thing recklessly not caring whether it was true or false.

The mere fact that the statement was made without reasonable
grounds for believing it to be true will not be enough (y).

In the case of an ambiguous statement it will be necessary to

show that either the defendant meant it in the sense which is untrue(::),

Of presumably that he made it trickily meaning it to be understood
in such a way as to convey an untruth.

The fourth point that must be shown is that the statement was
either made to the person injured or to some other with the intent

that the person injured should act on it {a).

Thus it would appear that a statement made in a prospectus not
issued for the benefit of persons buying on the market will give no
right of action to such persons (h). A report made to shareholders

will not give a right of action to non-shareholders or even to share-

holders unless the intention was that such report should get into

the hands of existing shareholders (c). An untruth told to the

Stock Exchange authorities, with a view of obtaining an official

quotation, will not give a cause of action to a person buying on the

strength of such quotation, even though he knows all the require-

ments of the committee before granting an official quotation and buys
because he assumes they have been complied with (d).

In one case, however, a person who had been the recipient of a

prospectus, subsequently, after reading a pufE of the company in a

newspaper at a time when no shares were being issued, bought

shares on the market, and it was held that the prospectus was

intended to influence persons buying on the market, and conse-

quently that the purchaser was entitled to succeed in an action of

deceit (e). This fourth requirement is in effect " the malice," i.e.

the intention to injure, which in such cases will usually be implied,

and which is required in most actions of tort ; it has been described

as the nexus which connects the plaintiff and the defendant (/).

Probably in the case of fraudulent statements in a statement

(?/) Derry V. Peek {1»S9), U A. C. filed as required by the Act will

337 ; see also Angus v. Clifford, make no difference in this respect.

[1891] 2 Ch. 449, where a statement (c) Scott v. Dixon (1859), 29 L. J.

as to the defendant's belief, which Ex. 02 n.

was of course a question of existing {d) Barry v. Croskey (18G1), 2

fact, was carelessly made. J. & H. 117.

(s) Glasier v. Rolls. (1889), 42 (c) Andretvs v. Mockford, [1896]

C. D. 430. 1 Q. B. 372.

(a) Peek v. Gurn.ry (1873), L. R. (/) Cp. Read v. Friendly Society

H. L. 377 ; citing Barry v. of Co-operative Stonemasons, [1902]

Croskey (1861), 2 J. & H. 107. 2 K. B. 732, 739; such intention will

(b) Peek v. Gurncy (1873), L. R. be inferi-ed, where injury is a natiu'al

6 H. L. 377. It is thought that the consequence of the Act complained

fact that a prospectus has been of.
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in lieu of a prospectus (g), an action of deceit will lie against direc-

tors, at all events where the plaintifi has bought his shares from the

company on the strength of such statement. It is, however, doubtful

whether such a statement, though filed and therefore open to the

public, will be held to be made \vith the intention of purchasers on
the market acting on it, except in exceptional cases.

Lastly, the plaintiff in an action of deceit must show that he has

been damaged by the deceit complained of (/*). This is not, as was
stated by Sir George Jessel in one case (/), an inference of law ; it

is in each case a question of fact which must be decided by the jury

or other tribunal trpng the facts {k). It is not, however, necessary

to call the plaintiS to say that he was misled ; in fact, as has been

pointed out, when these actions were originally instituted the plaintiff

could not give evidence in his own behalf {i) ; but the jury must be

able to infer from the materiality of the misstatements or otherwise

that the plaintifi would not, or at all events might not, have taken

his shares if the misstatement had never been made {m). These

inferences may be rebutted, as, for instance, where the tribunal

trying the question is satisfied that the plaintif? bought his shares

solely on the strength of a particular statement which was true {•)}),

or that he made his own independent investigations and relied on

them only (o).

Where the plaintifi relies on an ambiguous statement, it is for

him to show the sense in which he understood it
( j^) •

(g) Person? wilfully making in a [k) Arnison v. Smith (1889), 41
statement in lieu of a prospectus C.T).M%; Synithv.Chadwick (ISB-i),

a statement false in any material 9 A. C. 187 ; Aaron's Beefs v. Twiss,
particular knowing it to bo false [1896] A. C. 273.
are guilty of a misdemeanour and (Z) S)7iith v. Chadwich (1884), 9
will be liable on conviction on in- A. C. 187.

dictment to imprisonment for a {m) Aaron's Reefsv. Twiss, [\&^(j]

term not exceeding two years, with A. C. 273 ; Arnison v. Smith (1889),
or without hard labour, and on 41 C. D. 348 ; Smith v. ChadvAch
summary conviction to imprison- (1884), 9 A. C. 187 ; Madeay v.

ment for a term not exceeding four Tail, [1906] A. C. 24 ; A"o«/i v.

months, with or without hard labour, Calthorpe, [1905] 2 Ch. 237 ; Shep-
and in either case in lieu of or in /teard v. Bray, [1906] 2 Ch. 235. See,
addition to imprisonment to a fine ; however, the remarks of the Court
such fine in case of summary con- of Appeal in this case, [1907] 2 Ch.
viction not to exceed £100. Com- 571 . Cackett v. Keswick, [1902] 2

panics (Consolidation) Act, 1908, ch. 456 ; and see also Smith v.

s. 281; Perjury Act, 1911, s. 5. In Land and House Property (1885),
Scotland tho prosecution must be at 28 C. D. 7.

the instance of the Lord Advocate
(„) j^^ty y Keswick (1901), 85

or a procurator fiscal as tho Lord l_ t. 18.

Advocate directs : i6icZ., s. 276.
(q) Redgrave v. Hurd (1882), 20

{h) Bcllairs v. Tucker (1884), 13 C. D. 1 ; Attwood v. Small (1838), 6

Q- B. D. 562. CI. & Fin. 232.
(i) Redgrave v. Ilurd (1882), 20

( p) Smith v. Chadwick (1884), 9
(^- D- 1- A. ('. 187.
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These actions do not survive against the executors of a deceased

person (q) ; they will not be barred by laches or because the company,
whose shares were taken, is in winding-up, but only by the lapse of

the statutory period of six years from the discovery of thefi-aud (r).

The decision in Derry v. Peek {s) that it was necessary to make a

case of fraud against persons responsible for misrepresentations in

a prospectus was thought to unduly favour such persons, and conse-

quently the Directors' Liability Act, 1890, was passed. This Act
is incorporated with slight modifications in the present Act (t).

Now, where a prospectus (u) invites persons to subscribe for

shares in or debentures or debenture stock of a company (1) every

person who is a director of the company at the time of the issue of

the prospectus, and (2) every person who has authorised the naming
of him and is named in the prospectus as having agreed to become a

director either immediately or after an interval of time, and (3) every

promoter (x) of the company, and (4) every person who has authorized

the issue of the prospectus will be liable to pay compensation to all

persons who subscribe for any shares or debentures or debenture

stock on the faith of such prospectus for the loss or damage they

may have sustained by reason of any untrue statement therein or

in any report or memorandum appearing on the face thereof or by
reference incorporated therein or issued therewith unless it is proved

—

1. With respect to every untrue statement not purporting to be

made on the authority of an expert (y), or of a public official docu-

ment or statement that he had reasonable ground (z) to believe and
did up to the time of the allotment of the shares or debentures, as

the case may be, believe that the statement was true ; and

2. With respect to every untrue statement purporting to be a

statement by or contained in what purports to be a copy of or extract

(q) PeeJc v. Gurney (1873), L. R. panies (Consolidation) Act, 1908,

6 H. L. 377. s. 84 (5).

(r) Redgrave v. Hurd (1882), 20 {y) The expression " expert " in

C. D. 1. this sectionincludesengineer, valuer,

(s) (1889), 14 A. C. 337. accountant and any other person
{t) Companies (Consolidation) whose profession gives authority

Act, 1908, s. 84. to a statement made by him : ibid.

{u) For definition of prospectus. It will be noticed that this definition

see*6{f:?.,s. 285, SMpj-a,p. 214, note(s). does not purport to be exhaustive.

{x) " Promoter " for the purposes [z) A person to whom this Act
of this section means a promoter who applies may rely on the statements
was a party to the preparation of of others whose duty it is to keep
the prospectus or notice or of the him informed : Stevens v. Hoare
portion thereof contaimng the un- (1904), 20 T. L. R. 407; but it is

true statement but does not include no ground of defence to say he
any person by reason of Ms acting believed a statement to be true if

in a professional capacity for per- he knew all the facts but took an
sons engaged in procuring the for- erroneous view of the law ; SheiJ-

mation of the company : Com- heard v. Bray, [1904] A. C. 342.
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from a report or valuation of an expert that it fairly represented

the statement, or was a correct and fair copy of or extract from the

report or valuation ; but the director, person named as director,

promoter, or person who authorised the issue of the prospectus will

be liable to pay the compensation above mentioned if it is proved

that he had no reasonable ground to believe that the person making

the statement, report, or valuation was competent to make it ; and

3. With respect to every untrue statement purporting to be a

statement made by an offi("ial person or contained in what purports

to be a copy of or extract from a public official document that it

was a correct and fair representation of the statement or copy of or

extract from the document.

Further, a person may protect himself in an action under the

section by showing that though he had consented to become a director

he withdrew such consent before the issue of the prospectus, and

that it was issued without his authority or consent ; and any person

rendered liable under the section may defend himself by showing

(1) That the prospectus was issued without his knowledge or con-

sent, and that on becoming aware of its issue he forthwith gave

reasonable public notice (a) that it was issued without his knowledge

or consent ; or by showing (2) that after the issue of the prospectus

and before allotment thereunder he, on becoming aware of any
untrue statement therein, withdrew his consent thereto, and gave

reasonable public notice of the withdrawal and of the reason therefor.

Where a company existing on the eighteenth day of August, one

thousand eight hundred and ninety, has issued shares, debentures,

or debenture stock and for the purpose of obtaining further capital

by subscriptions for shares, debentures, or debenture stock issues a

prospectus, a director will not be liable in respect of any statement

therein, imless he has authorised the issue of the prospectus or has

adopted or ratified it.

Where the prospectus contains the name of a person as a director

of the company, or as having agreed to become a director thereof,

and he has not consented to become a director (6), or has withdrawn

his consent before the issue of the prospectus, and has not authorised

or consented to the issue thereof, the directors of the company,
except any without whose knowledge or consent the prospectus was
issued, and any other person who authorised the issue thereof, will

be liable to indemnify the person named as aforesaid against all

damages, costs, and expenses to which he may be made liable by
reason of his name having been inserted in the [irospectus, or in

(a) A statement in his defenoo a person can restrain the use of his

to an action on the prospectus will name where he has not consented
not be sufficient : Drincqbier v. to act as director ; Rouih v. Webster
Wood, [1899] 1 Ch. 393. (1847), 10 Beav. 562; Walier v.

(6) Even apart from this section Ashton^ [1900J 2 Ch. 28g,
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defending himself against any action or legal proceedings brought

against him in respect thereof.

Every person who by reason of his being a director, or named as

a director or as having agreed to become a director, or of his having

authorised the issue of the prospectus, becomes liable to make any

payment under this section may recover contribution, as in cases

of contract, from any other person who, if sued separately, would

have been liable to make the same payment, unless the person who
has become so liable was, and that other person was not, guilty of

fraudulent misrepresentation. These last words seem to do away

to some extent with the decision in Gerson v. Simpson (o), which

established that the Directors' Liability Act had, even in cases of

fraud, done away with the old rule, that there could be no contribu-

tion between joint tortfeasors {d) in prospectus cases. In these cases

the third party procedure provided by 0. 16, R.S.C., can be utilized.

Claims against a company and its directors may be joined in

one action (e), and several persons who have been deceived by the

same prospectus may be co-plaintifEs (/).

Warrington, J. (g), has held that an action for contribution under

the section would lie against the executors of a deceased director,

and sums paid to the plaintiff in the action on the prospectus for

costs would be included in such contribution, but not any costs of

an appeal, or any costs incurred by the person claiming contribution

in the previous action. The effect of the section in the case of

directors, promoters, and persons who are with their authority

named as directors in a prospectus, would seem to be to render such

persons absolutely liable for every statement in a prospectus unless

there is something in the section to relieve them of such liability iff).

Actions under the section will probably be statute barred at the

end of six years from the time when the cause of action arose—but

they are not actions for penalties within the meaning of the Civil

Procedure Act, 1833—and so will not be barred at the end of two

years from that time (h).

If the requirements of section 81 of the Act as to the contents

of a prospectus are not complied with, a director or other person

responsible for the prospectus will not incur any liability by reason

of the non-compliance if he proves, (a) as regards any matter not

disclosed, he was not cognisant thereof, or (6) the non-compliance

arose from an honest mistake of fact on his part.

(c) [1903] 2 K. B. 197. pp. 247 and 248.

{d) See Merryivcather v. Nixan (ij) Shcj)heard v. Bray, [190fi] 2

(1799), 8 T. R. 186. Ch. 235, but see the remarks of the

(c) Frankenhurg v. Great Horseless Court of Appeal (where the case

Carriage Co., [1900] 1 Q. B. 504: was ixltimately compromised), [1907]

and cp. Gower v. Couldridge, [1898] 2 Ch. 571. The Court of Appeal
1 Q. B. 348. probably doubted whether such an

(/) Drincqbier V. Wood, [I89d] 1 action would lie against personal

Ch. 393 ; and see Stroud v. Lawson, representatives : see S. C. 76, L. J.

[1898] 2 Q. B. 44. Ch. 692.

(ff) For orders declaring liability {h) Thomson v. Lord Clanmorris,

and ordering contributioo, £569 sM^ra, [1900] 1 Ch. 718.
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In the event of non-compliance with the requirements contained

in paragraph (w) of sub-section (1) of section 81 of the Act (disclosure

of interest of directors), no director will incur any liability unless it

is proved that he had knowledge of the matters not disclosed {i).

The section does not limit or dimimish any liability which any person

may incur under the general law or under the Act apart from the

section (k).

FORM OP PROSPECTUS.

The subscription list will be opened on daj^ of 1 19 ,

and will close on or before day of 19 .

A copy of this prospectus has been filed with the Registrar of Joint

Stock Companies.

The Company, Limited.

(Incorporated under the Companies (Consolidation) Act, 1908.)

Capital £100,000

Divided into 50,000 6 per cent, cumulative preference shares of £1 each,

and 50,000 ordinary shares of £1 each.

Issue of 50,000 6 per cent, cumulative preference shares of £1 each

at par,

payable

2 Shillings per share on application,

2 Sliillings per share on allotment,

and the balance as and when called for

and

of 20,000 6 per cent, debentures of £100 each, all of which are now offered

for subscription, at £95 per cent., payable

£25 per cent, on application.

£25 per cent, on allotment

and £45 per cent on the 19 .

Directors.

[Names, addresses, and descriptions of directors or proposed directors.]

Trustees for Debenture Hoi.ders.

Secretary.

Bankers.

Soucitors.

Auditors.

[The names and addresses.]

Offices.

Prospectus.

The company has been formed (or where there is a new issue of shares

or debentures. " The object of this issue is ") [here set out with particularity

the object for which the company has been formed, as e.g. to acijuire a

particular business or the objects of the contemplated issue and any

(j) Companies (Consolidation) (A) Ibid., sub-s. (9).

Act, 1908, s. 81 (G).

S.C.L. R
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particulars which it may be considered advisable to set out, e.g. the working
prospects, the profits made, or tlie dividends paid in past j'ears, and any
copies of or extracts from pubHc official documents, reports of valuers, or

accountants or other experts [1) as to the value of the company's property~ any property the company is to acquire or on any other matter, e.g.

the person if any who is to be managing director or manager and the

terms of his employment]. The preference shares of the company confer

a right to a 6 per cent, cumulative preferential dividend, and to priority

on a return of capital in a winding-up.

The debentures are secured by a trust deed dated 19 , and
made between the company of the one part and A.B. and CD. of the other

part, creating a iirst specific charge on the freehold and leasehold property

of the company and a floating charge on the undertaking and remaining

assets of the company including its uncalled capital for the time being

and the company has not power to create any mortgage or charge ranking

pari passu with or having priority to the debentures.

The company may redeem any of the debentures at any time after

the day of 19 , by giving six months' notice of its

intention so to do to the registered holders of such debentures—and the

principal moneys and interest secured by the debentures will be imme-
diately payable in the events specified in such debentures. Interest on

the debentures will be paid by equal half-yearly payments on the

day of and the day of in each year. The first

of such payments to be made on the day of next. Each

debentxire may at the option of the holder be paid up in full at any time

before the day of next, and all interest will be calculated

from the date or dates when payment was made.

As soon as payment in full has been made in respect of any debenture,

the allotment letter and provisional receipts may be exchanged for such

debenture. Certificates for the preference shares will be issued as soon as

possible and on such issue every person entitled to a certificate will be

notified of the fact and will receive his certificate in exchange for his

allotment letter and the provisional receipts for the moneys payable on

application and allotment in respect of the shares mentioned in such

certificate.

The minimum subscription on which the directors may proceed to

allotment is 50,000 shares of £1 each. During the past two years, two

offers of shares have been made. The amounts offered on such occasions

(respectively) were 20,000 ordinary shares of £1 each and 500 ordinary

shares of £1 each. All the shares so offered were actually allotted and are

now fully paid up (or as may be).

Of the preference shares now offered for subscription, 20,000 have been

underwritten at a commission at the rate of 5 per cent, on the nominal value

of the shares and two-thirds of the debentures (m) now issued have been

(/) See s. 84 of the Act, pp. 238 posed to be issued of any class of

et seq., ante, as to these. ahares or securities whether such

{ni) It is a condition precedent issue be the whole or a part of the

to an application for an official authorized amount shall have been

quotation on the Stock Exchange applied for by and unconditionally

that two-thirds of tho amount pi-o- allotted to the public, shares or
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underwritten at ii commission at the rate of 5 per cent, on the nominal

value of sucli debentures.

The numljer of shares fixed by the articles of association of the compan}-

as the qualification of a director is [here set out the substance of the article

if any, dealing with this matter] and the following provisions are made in

such articles of association for the remuneration of the directors of the

company are [liere set out any articles wliich deal with the remuneration

of directors or managing directors, or the payment of their travelling

expenses, or give power to pay such remuneration under given circum-

stances and other like articles].

The following contracts have been entered into :

—

(1) A contract dated the day of 19 , between A.B.

(jf and CD. of whereby the said A.B. agreed

to sell the business of a heretofore carried on by liim at

for £ payable as to £ in cash as to £ in fully paid

ordinary shares of £ each and as to £ in debentures

£ of such consideration is payable for goodwill.

(2) A contract dated the day of 19 between the

said CD. and the C)mpany whereby the said CD. agreed to sell

the property comprised in the said last mentioned agreement for £

payable as to £ in cash as to £ in fully paid ordinary sliares

of £ each and as to £ in debentures of whicli £ was

payable for goodwill.

(3) A contract dated and made between E.F. of the one part

and the company of the other part. Wliereby the said E.F. agreed t >

serve the company as manager for a period of years at a salary

of £ per annum.

Copies of the above contracts and of the memorandum and articles of

association and of the trust deed and of one of the debentures can be in-

spected at during business hours any day before the closine of

the subscription list.

Except as above mentioned the company has not issued any shares

or debentures for a consideration other than cash.

CD. is the promoter of the compan}' and he is to receive £

in consideration of his paying the preliminar}^ expenses of the company

which include duties on registration law costs printing advertising stamps

commission for underwriting payable as above a brokerage of

on each debenture and of on each share allotted in respect of

appHcations on broker's stamped application forms [and not being appli-

cations by underwriters or in direct relief of underwriting] etc. and are

estimated at £

The following directors are interested in the promotion of the company
namely—the said A.B. as the former owner and vendor of the property

comprised in the above mentioned contract of 19 to liie

extent of £ cash and £ dclM>ntures, X.Y. as an untkr-

writer of shares at the commission above mentioned.

Every ordinary share confers one vote at every meeting of the compan}'

securities granted iii liou of money but such shares and securitieH are

payments not being considered to taken into account in ascertaining

forma part ofsuch public allotment, the amount proposed to be issued.
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and every preference share one vote at every meeting of the company

where a special or an extraordinary resohition is to be passed or confirmed,

A copy of the Memorandum of Association of the Company will be found

printed in the fold of this prospectus.

There are no founders management or deferred shares.

Applications for allotment should be made on the accompanying form

and should together with a cheque for the application monej's be forwarded

to the Bankers of the Company.

Should no allotment be made all moneys paid on application will be

returned in full and where the number of shares or debentures allotted

is less than the number applied for the surplus of such moneys will be

applied towards payment of the moneys payable on allotment on the

shares and debentures allotted and the balance if any will be returned.

Failure to pay at the due date any instalment on shares or debentures

allotted will render the allotment liable to cancellation and all previous

payments liable to forfeiture—or the companj^ may at its option charge

interest at the rate of 6 per cent, per annum from the date when the in-

stalment became payable until the actual date of payment.

Application will be made in due course to the committee of the Stock

Exchange for a special settlement and an official quotation for the shares

and debentures of this issue.'

Copies of this prospectus can be had from the Brokers Bankers and

Solicitors of the Company.

Dated 19

[The contents of the memorandum with the names description and

addresses of the signatories and the number of shares subscribed for by

them respectively {«) will be set out in the fold.]

APPLICATION FORM.
No.

The Company Limited

(Incorporated under the Companies (Consolidation) Act, 1908.)

Capital £

Divided into preference shares of £ each and

ordinary shares of £ each.

Application Form.

To the Directors of the Company Limited.

Gentlemen,

Having paid to the Company's Bankers Messrs. the sum
of £ being a deposit of 5*. per share on [preference] shares of

£ each in the above mentioned company I request you to allot

me that number of the said shares upon the terms of the prospectus dated

19 and subject to the provisions of the Memorandum and Articles

of Association of the Company, and I hereby agree to accept such shares

or any smaller number that may be allotted to me upon the terms and

subject to the provisions aforesaid and to pay the further sum of

per share or in the event of all the shares I am applying for not being allotted

such further sum as may pursuant to the terms of the said prospectus be

(n) Where there are founders or extent of the intei'est of the holders

management or deferred shares on the property and profits of tho

their number and tlie nature and company must be set out.
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payable by me on allotment and llie balance of the sums payable in

respect of such shares as and when called up and I authorize you to enter

my name on the register of members of the company as the holder

of such shares. [In consideration of this application you are to allot

to me '^ any nominee or nominees of mine such further [preference]

shares of £ each in the capital of the company not exceeding

in number the number of shares which you may now allot me as at any

time or times before 19 I oF ^^"^'^ nominee or nominees may
apply and pay for at pur] (o).

Ordinary Signature

Names in full

Address

Description

No.

The Company Limited.

Receipt for Payment on Application for Shares.

Received this day of 19 from

the sum of £

being a deposit of £ per share on application for shares

in the capital of the above mentioned company.

£ , = . [".]

This receipt must be preserved to exchange for the share certificate.

ALLOTMENT LETTER.

The Company Limited.

Incorporated under the Companies (ConsoHdation) Act 1908.)

Capital £

Divided into preference shares of £ each and

ordinary shares of £ each.

Allotment Letter.

No.

To Esq.

Sir,

In answer to your application for shares in tlus Cumiiany I

have to inform you that the directors have allotted you shares

numbered to both inclusive [and that they will allot you
*" any nominee or nominees of yours further [preference] shares of

£ each in the capital of the company not exceeding in number

the shares now allotted to you which at any time before 19

you — your nominee or nominees may apply and pay for at par].

The amounts payable on application and allotment are

Deposit of per share on shares allotted £

Further payment of per share due on allotment £

Together £

(o) The words in brackets will bo option of taking further sliaros,

inserted where the allottee has an
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Deposit paid by you on application ... £

Balance due by you ... £

I have to request that you will pay such sum to Messrs. the

Company's Bankers at

[A form of renunciation accompanies this letter.] You will be notified

when the Share certificates for the shares allotted to j^ou are ready for

issue and at any time after such notification you will be entitled to receive

your certificate in exchange for this letter and the banker's receipts for

the moneys payable by you on application and allotment
( p).

Dated

led
.J

Secretary.

No.

The Company Limited.

Receipt for Balance due on Allotment of Shakes.

Received this day of 10

from

the sum of £

being the balance of the moneys payable on the allotment of

shares in the above mentioned Company.

£ : : . [^]

This receipt must be preserved to exchange for the share certificate.

LETTER OF RENUNCIATION.

The Company limited.

(Incorporated under the Companies (Consolidation) Act 1908.)

Capital £

Divided into Preference Shares of £ each and

ordinary shares of £ each.

Lettee of Renunciation.

To the directors of the Company Limited.

Gentlemen,

I hereby renounce of the shares allotted to me as stated in the

letter of allotment dated and sent by you to me in favour of CD.
of and request you to register of the said shares in liis name (q).

Dated

Signed A.B. Fed.l

I hereby agree to accept of the shares referred to in the above

letter and authorize yon to register such shares in my name.

Signed CD.

( p) Letters of allotment, even the letters may be used : Stamp Act,

when for a fractional part of a 1891, as amended by Finance Act,

share, must have a 6d. stamp 1899, s. 9, and Revenue Act, 1909.

where the total nominal amount {q) In the case of letters of re-

allotted is £5 or over ; in other nunciation of shares or fractions of

cases there M'ill be a Id. stamp, an shares a 6c?. stamp must be used

adhesive stamp which must be except where the nominal amount
cancelled by the person who executes is less than £5, in which case there
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order under section 38 [now repealed] of the com-
panies act, 1867, and the directors' liability act,

1890 [now repealed and re-enacted by section 84

of the coimpanies (consolidation) act, 1908] (r).

{Title ami Formal Parts.)

This Court doth declare that the prospectus of the L. & N.B. Ltd. in

the Statement of Claim referred to must be deemed fraudulent as regards

the plaintiff witliin the meaning of section 38 of the Companies Act 1867

on the part of the defendants all of whom knowingly issued the same by

reason of it not having specified the dates of and the names of the parties

to the contracts referred to in j)aragraphs 5, 6, and 7 of the Statement of

Claim and that the plaintiff is entitled to damages for the said fraud under

the said section and that as against all the defendants the plaintiff is entitled

under the Directors' Liability Act 1890 to compensation by reason of the

untinie statements made by the said defendants in the said prospectas

and referred to in paragi'aph 9 of the Statement of Claim and it is ordered

that an inquiry be made what sum by way of compensation ought to be

awarded to the Plaintiff on the footing of the said declarations for the loss

or damage sustained by liim by reason of liis having taken 400 shares of

£10 each in the said Company on the faith of such prospectus having regard

to the price paid b}- him for the said 400 shares and the real value of such

shares at the time of allotment and it is ordered that the defendants do

pay to the plaintiff his costs of this action including therein the costs of the

plaintiff's examination de bene esse such costs to be taxed by the Taxing

Master and the parties are to be at liberty to apply as there may be

occasion. [Brooitie v. Sx>eak, 1901, B. 5284. Buckley, J., April 30th,

1902, [1903] 1 Ch. 586, [1904] A. C. 342.]

FORM OF ORDER FOR CONTRIBUTION UNDER SECTION 84 (4).

{Title and Formal Parts.)

. . . declare that the plaintiffs respectively are entitled to contribu-

tion from the estates of G.B. T.G. and W.W.O. all since deceased in the

must be a Id. stamp. Separate tain a declaration that the pro-

duties are chargeable in respect of spectus " did not comply with the

letters of allotment and renuncia- requirements of s. 81 of the Com-
tion, though contained in the same panics (Consolidation) Act, 1908,

document an adhesive stamp may by reason of it not having specified

be used, it must be cancelled by the dates of and the parties to the

the person executing the letter : following contracts, all of wliich

Stamp Act, 1891, as amended by are material, namely, the contracts

Finance Act, 1899, s. 9, and Revenue referred to in paragraph of

Act, 1909, s. 9. the statement of claun " or as

(r) It is believed that there has may be, " and that the plaintiff

as yet been no successful action for is as against all the defendants

damages by reason of the prospectus entitled under the said section to

omitting matters required by s. 81 damages for the said non-com-
of the existing Act (or the sections pliance." There will also be an

replaced by it). An order in such inquiry as to damages as in the

an action would presvunably con- above form.
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ytatemeiit of Claim mentioned respectively to the pajTiients made by them
respectively in respect of the following matters namely First Compensa-

tion to persons who subscribed for shares on the faith of a prospectus

mentioned in the first paragraph of the Statement of Claim the amount
of such compensation not to exceed 155. per share but this is not to extend

to any moneys paid into Court in actions which are still pending Secondly

The costs of the plaintiffs in the action of Broome v. Speak in the pleadings

mentioned up to and including judgment as well as liis costs of the

inquiry directed by such judgment and the reference to Mr. C.E.C.H. and

E.G. Tliirdly Costs paid to other persons who applied for shares as afore-

said whether under judgments in actions brought by them respectively

or by agreement together with interest on the amounts that such estates

respectively are liable to contribute as aforesaid at the rate of 4 p.c. p. a. as

from the dates when the payments in respect of wliich such estates are

so liable to make contribution were made by the plaintiffs respectively

And it is ordered that the following accounts and inquiries be taken and

made (1) An inquiry what sums have been paid by the plaintiffs re-

spectively in respect of the several matters aforesaid (2) An inquiry

how much is due from the estates of the said B. and of the said G. respect-

ively to each of the plaintiffs for principal and interest having regard

to the number of other persons liable to make the said payments and to

the insolvency of the estate of the said W.M.O. and of the estate of the

defendant W.D.C. since deceased and all sums received from such last

mentioned estates or either of them or from the defendants R.M. H.M.

and W.D.G. or any of them And it is ordered that what on making the

said inquiries shall appear to be due from the estates of the said G.B. and

T.G. be answered by the defendants their respective executors out of their

assets in due course of administration And it is ordered that in case

the defendants the executors of the said G.B. do not admit assets for that

purpose or for the purpose of paying the costs hereinafter directed to be

paid by them as such executors an account be taken of the personal estate

of the said G.B. come to the hands of the defendants J.W.C. T.G. A.B. or

any of them or of any other person or persons by the order or to the use

of the said defendants or any of them [here follow similar directions with

regard to the estate of T.G.] And it is ordered that the defendants J.W.C.

T.G. and A.B. as executors of the G.B. and the defendants E.O.S. G.B.

and J.W.C. as executors of T.G. and the defendant Y.E.W. as executrix of

the said W.M.O. pay to the plaintiffs their costs of this action up to and

including judgment but not including the costs of the motion to vary the

minutes such costs to be taxed by the Taxing Master and tliis Court doth

reserve all costs subsequent to this judgment and the parties are to be at

libeity to apply as there may be occasion. [Shepheard v. Brai/, 1904, S.

2354. Wabeington, J., July 17th, 1906, reported [1906] 2 Ch. 235 (s).]

(s) Doubt was thrown on this difficulty the Coui-t felt in holding

decision on appeal, where it was that s. 84 (4) applied to executors

compromised. See [1907] 2 Ch. of deceased directors. It is thought,

571. The Law Journal report, however, that the order may be

76 L. J. (ch.) 692, indicates that useful as a precedent,

this doubt arose owing to the
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Shares.

Annual List of Members and Summauy.

Every coinpauy having a share capital must once at least iu every

year make a list of all persons who, on the fomrteenth day after the

first or only ordinary general meeting in the year, are members of the

company, and of all persons who have ceased to be members since

the date of the last return or (in the case of the first return) the

incorporation of the company.

The list must state the names, addresses, and occupations of

all the past and present members therein mentioned, and the number

of shares held by each of the existing members at the date of the

return, specifying shares transferred since the date of the last return

or (in the case of the first return) of the incorporation of the

company by persons who are still members and have ceased to be

members respectively and the dates of registration of the transfers,

and must contain a summary distinguishing between shares issued

for cash and shares issued as fully or partly paid up otherwise

than in cash, and specifying the following particulars :

—

(«) The amount of the share capital of the company, and the

number and amount of the shares into which it is divided
;

(6) The number of shares taken from the commencement of the

company up to the date of the return
;

(c) The amount called up on each share
;

{d) The total amount of calls received

;

(c) The total amount of calls impaid
;

{/) The total amount of the sums (if any) paid by way of com-

mission in respect of any shares or debentures (a), or allowed

by way of discount in respect of any debentures since the

date of the last return
;

(7) The total number of shares forfeited

;

(/i) The total amount of shares or stock for which share

warrants are outstanding at the date of the return ;

(i) The total amount of share Avarrants issued and surrendered

respectively since the date of the last return

;

(a) Tho expression " debcu- Companies (Consolidation) Act,

tures " includes debentm-o stock : 1908, s. 285.
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{k) Tlie number of sliares or amount of stock comprised in each

share warrant

;

(Z) The names and addresses ol the persons who at the date of

the return are the directors of the company, or occupy the

position of directors, by whatever name called
;

{m) The total amount of debt due from the company in respect

of all mortgages and charges which are required (or in

the case of a company registered in Scotland, which if

the company had been registered in England would be

required) to be registered with the Registrar of Joint Stock

Companies under the Act or which would have been

required to be so registered if created after the 1st day of

July, 1908.

The summary must also include a statement made up to such

date as may be specified in the statement, in the form of a balance

sheet, audited by the company's auditors and containmg a sum-

mary of its share capital, its liabilities, and its assets, giving such

particulars as will disclose the general nature of such liabilities and

assets, and how the values of the fixed assets have been arrived

at, but the balance sheet need not include a statement of profit

and loss {b).

Probably it is not necessary for each item of the fixed assets to

be separately valued, but separate figures should be given where

different considerations apply to different classes of assets, and

o-oodwill should not be included in one item with the other assets, if

its value has been arrived at in a different way (bh).

The list and summary must be contained in a separate part

of its register of members and must be completed within seven days

after the fourteenth day after the first or only ordinary general meet-

inff of the company in the year and the company must forthwith

forward a copy to the Registrar of Joint Stock Companies (c).

(&) Companies (Consolidation) covering penalties : iJegr. v. Ca</ioZec

Act, 1908, s. 26 (1), (2), and (3). Life Institution (1883), 48 L. T. 675.

The last provision does not apply Every director and manager of the

to private companies ; see s. 7 company who knowingly and wil-

of the Assurance Companies Act, fully authorises or permits the

1909, post, pp. 417 and 418, for the default is liable to a hke penalty :

exception in favour of companies ibid., sub-s. 5. The fact that

under that Act, wliich have de- directors have committed an offence

posited accounts and a balance sheet by not summoning a meeting—so

as required by that section, and that they cannot make a list of the

have sent a copy of them to the members so as to comply with the

Registrar of Joint Stock Companies. section—will be no answer, and they

(66) Gallowaij v. Schill Seebohm d; can be convicted for both offences :

Co. (1912), 28 T. L. R. 400. Park v. Lawton, [1911] 1 K. B. 588.

(c) Companies (Consolidation) An offence under this section is a
Act, 1908, s. 26 ; for form of sum- criminal offence : Reg. v. Tyler,

mary see Form E. in the third [1891] 2 Q. B, 688. On a summons
schedule to the Act being the next under the section a magistrate may
form. A company which makes go behind the register though it is

default under the section is liable not his business to deal with com-
to a fine of £5 for every day during plicated questions of title : Briton

which the default continiies, the Medical and General Life Associa-

offence being a continuing one, and Hon (1888), 39 C. D. 61 ; Grosvenor

six years being the lim't for re- Bank and Discount v. Boaler {1885),
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Every limited banking company and every insurance company

and deposit, provident, or benefit society under the Act must, before

it commences business, and also on the first Monday in February

and the first Tuesday in August in every year during which it carries

on business, make a statement in the form marked C. in the First

Schedule to this Act, or as near thereto as circumstances will

admit.

A copy of the statement must be put up in a conspicuous place in

the registered office of the company, and in every branch office or

place where the business of the company is carried on.

Every member and every creditor of the company will be entitled

to a copy of the statement, on payment of a sum not exceeding

sixpence.

If default is made in compliance with this section, the company

will be liable to a fine not exceeding five pounds for every day during

which the default continues ; and every director and manager of

the company who knowingly and wilfully authorises or permits the

default will be liable to the like penalt}'.

For the purposes of the Act a company that carries on the busi-

ness of insurance in common with any other business or businesses

will be deemed to be an insurance company.

These provisions do not apply to any life or other assurance

company to which the provisions of the Life Assurance Companies

Acts, 1870 to 1872 (now the Assurance Companies Act, 1909), as to

the annual statements to be made by such a company, apply with

or without modifications, if the company complies with those

provisions (d).

RETURN UNDER SECTION 26 OF THE ACT.

FOKM E, AS REQUIRED BY PaRT II. OF THE AcT.

Summary of Capital and Shares of the Company Limited,

made up to the day 19 (being the fuurtccntli

day after the date of the first ordinary general meeting in 19 ).

„ . , .^ , - J- -J J •
, * I

shams of £ each
Nominal caintal £ divided into *

\ t c l- i'
{ shares of £ each

Total number of shares taken up to * the day \

of 19 (wliich number mast agree
\

with the total shown in the list as held by exist-
[

ing members) '

49 J. P. 774 ; and see Gibson v. South African Siiprranntiation

Barton (187.5), L. R. 10 Q. B. 32!) ; (1904), 20 T. L. R. 425 ; for other

and Edmonds v. Foster (1875), 33 cases under the section.

L. T. 690: Reg. v. Neivton (1879), (rf) Companies (Consolidation)

48 L. J. (m. c.) 77 ; and Dorli v. Act, 1908, s. 108.
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Number of shares issued subject to payment wholly in cash

Number of shares issued as fully paid up otherwise than in )

cash /

Number of sliares issued as partly jiaid ujj to the extent of 1

per share otherwise than in cash j

There has been called up on each of shares }£

t There has been called up on each of shares }£

J Total amount of calls received, including payments on ")

api:>lication and allotment I

Total amount (if any) agreed to be considered as paid on ^

shares which have been issued as fully paid up otherwise v£

than in cash J

Total amount (if any) agreed to be considered as paid on ^

shares which have been issued as partly paid up to the
J-£

extent of per share
'

Total amount of calls unpaid ] £

Total amount (if any) of suras paid by way of commission in

respect of shares or debentures or allowed by way of

discount since date of last summary
Total amount (if any) paid on § shares forfeited } £

Total amount of shares and stock for which share warrants 1

are outstanding j

Total amount of share warrants issued and surrendered re- )

spectively since date of last summary /

Number of shares or amount of stock comprised in each \
share warrant J

Total amount of debt due from the company in respect of all

mortgages and charges which are required (or, in the case

of a company registered in Scotland, which, if the company

had been registered in England, would be required) to be

registered with the registrar of companies, or which would

require registration if created after the first day of July

nineteen hundred and eight.

Statement in the form of a balance sheet made up to the

day of 19 containing the particulars of the capital,

liabilities, and assets of the company.

* When there are shares of different kinds or amounts {e.g. preference

and ordinary, or £10 or £5), state the numbers and nominal values

separately.

t Where various amounts have been called or there are shares of different

kinds, state them separately.

J Include what has been received on forfeited as well as on existing

shares.

§ State the aggregate number of shares forfeited (if any).

The return must be signed at the end by the manager or secretary

of the company.

Presented for filing by
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Names and Addresses of the persons who are the Directors of

the Limited on the day of 19 (e).

Names. Addresses.

Note.—Banking companies must add a hst of all their places of

business.

(Signature)

[State whether manager or secretary.]

FORM OF STATEMENT (SECTION 108) TO BE PUBLISHED
BY BANKING AND INSURANCE COMPANIES AND DE-
POSIT, PROVIDENT, OR BENEFIT SOCIETIES (/).

* The share capital of the company is , divided into

shares of each.

The number of shares issued is

Calls to the amount of pounds per share have been made,

under which the sum of pounds has been received.

The liabilities of the company on the first day of January {or July)

were—
Debts owing to sundry persons by the company.

On judgment, £

On speciality, £

On notes or bills, £

On simple contracts, £

On estimated liabilities, £

The assets of the company on that day were

—

Government securities [stating them]

Bills of exchange and promissory notes, £

Cash at the bankers, £

Other securities, £

* If the company has no capital divided into shares the portion of the

statement relating to capital and shares must be omitted.

(e) Form E in the Third Schedule (/) Form C in the First Schedule

to the Act. to the Act.
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Rights and Liabilities of Shareholders.

There remains to consider the rights and liabilities which spring

from a contract to take shares.

To take the liabilities first, there is the liability already indicated

to pay to the company or to contribute to its assets in a winding-

up the full nominal value of the shares.

In properly drawn articles shares are also subject to a lien for

moneys due to the company, or at all events for calls, and also to

forfeiture for non-payment of calls.

The rights usually conferred on shareholders are the right to a

certificate, the right to transfer and generally to deal with the shares,

the right to dividends and to participate in the assets of the company

on a winding-up, and the right to vote, and the right to convert their

shares into share warrants or stock, and the right sometimes given

to have new shares allotted to them on an increase of capital.

It is proposed to deal with all these matters in this chapter

except the right to participate in the assets of a company on a wind-

ing-up, which it is thought can be more conveniently dealt with in

the part of this work which deals with winding-up (k).

Payment for Shares.

A company cannot, by its memorandum or articles, provide for

relieving any of its shareholders from their liability to pay an amount

equal to the full nominal value of their shares (/). Payment must

either be made to the company while it is a going concern, or must

be contributed to its assets in a winding-up, and the rule holds good

even when the creditors of the company have been satisfied without

such contribution and the only persons interested are the otlier

shareholders {m). An arrangement by which debentures which

have been issued at a discount can be exchanged at any time for

shares equal in nominal value to the par value of the debentures is

bad as offending against this rule (n), and debentures charged on

and payable only out of profits cannot be exchanged for fully paid

shares where no profits have been earned (o).

Forfeited shares cannot be issued as fully paid if their full nominal

(A) See infra, pp. 1253 et acq. GG6; Zocdonc Co.
(
1 889), GO L. T. 38.'$.

(I) Ooregum Golcl Mining Co. v; {m) Wcltonv. SajJer)i,[\^Q'i]\.Q.

Roper, [1892] A. C. 125 ; Almada 299 ; Wey7nouth Steam Packet, etc.,

v. Tiriio Co. (1888), 38 C. D. 415 ;
Co., [1891] 1 Ch. 6G.

Addlestone Linoleum Co. (1888), 37 (n) Mosely v. Koff>/fontein,[H)Oi]

C. D. 191 ; Klenck- v. Ea.sl India, - Ch. 108 ; cp. Railwai/ Time Tables
etc., Co. (1888), IG Kottio 271. Cp. Co. (1893), G2 L. J. (ch.) 935 ; hikI

Mother Lode, etc., Co. V. il ill (IWKi), RamwcWs Case (1881), 50 L. J.

19 T. L. R. 341, as to a compromise (tJi) 827.

which involves a ielea.se of liability (o) Famatina Development Cor-
on shares : see also Midland Electric poration v. Bury, [1910] A. C. 439.

Light and Power Co. (1889), (iO L. T.
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value has been called, but not paid, up ; but they may be issued as

paid uj) to the extent of the amounts actually paid up on them ( p).

Although a company cannot issue shares at a discount, yet if it

issues shares with nothing paid on them or partly paid shares as

fully paid up, and gives a certificate under its seal to that efTect,

it will be estopped from denying that such shares are fully paid up

against any person who has been damaged by such misrepresenta-

tion (q). The same estoppel will apply where the company has on

a transfer of shares which are not fully paid given a certificate that

they are fully paid, and a person acts on the faith of such certificate

and is prejudiced thereby (r), and even where the transferee is a

director and has received a transfer of shares instead of having

them allotted direct to him (.9).

In such case it would appear that the directors responsible for the

misrepresentation would be personally liable for the damage the com-

pany has suffered (t), and the company could also get indemnified by

the persons at whose request the certificates were issued (m).

Although where there is a contract to issue shares at a discount

the person who has agreed to take them may not be liable on his

contract, if he has allowed his name to be on the register, and has

done acts which are only consistent with his being a member, a

fresh contract to be a member will be inferred, and with it, where

there is no case of estoppel, will follow all the ordinary incidents

of membersliip, including the liability to pay for the shares in full (v).

It will, however, apparently be otherwise where bonus stock has

been issued (x). To some extent the underwriting provisions of the

Act form an exception to the rule as to issuing shares at a discount,

but they do not apparently authorize the issue of shares at a

discount {y), although it would seem that under them fully or partly

{ p) New Balkisv. RandtGoldCo., applicant having applied and paid

[19041 A. C. 1G5, and [1903] 1 K. B. for 1000 shares : instead of having

461, 467 ; Morrison v. Trustees, etc., shares allotted to him, however, he

Corporation {1S98), 6S Li. J. {en.) 11, i-eceived a transfer from a person

and see Randt Co., [1904] 2 Ch. 468. who was a promoter and secretary

((/) Fcirbur)/8 Case, [1896] 1 Ch. and who had applied the moneys
100 ; Bloomenthal v. Ford, [1897] received in partly paying for 4000
A. C. 156 ; see also Markham and shares, of which the 1000 actually

Darter''s Case, [1899] 1 Ch. 414, transferred formed part,

affirmed on other grounds, [1899] {t) Hirsche v. Sims, [1894] A. C.

2 Ch. 480 ; New Chile Gold Mining 654 ; Joint Stock Corporation, Times
Co. (1893), 08 L. T. 15. It will Newspaper, February 2, 1912.

apparently be otherwise in the case (u) Sheffield v. Barclay, [1905]

of a transferee of stock which has A. C. 392.

been issued at a discount : Home {v) Ex parte Sandys (1889), 41

and Foreign Investment and Agency C. D. 38. Cp. Re Macdonald, Sons
Co., [1912] 1 Ch. 72. cfc Co., [1894] 1 Ch. 89.

(r) Burkinshaivv. Nkholls (181S), (x) Home and Foreign Investment

3 A. C. 1004. and Agency Co., [1912] 1 Ch. 72.

(s) Coasters' Limited, [IQll] I Ch. (y) Keatinge v. Paringa (1902),

80, an allotment would have been 18 T. L. R. 266.

the natural thing in this case, the
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paid shares may be issued in consideration of a person agreeing to

take and pay for otlier shares in ftdl (z).

Although shares cannot be issued at a discount, there is nothing

to prevent their being issued at a pn^niuni, though even in this

case it would seem that a shareholder will only be liable as a con-

tributory for the nominal amount of his shares, the premium in

effect being the price he pays for the right to purchase shares, which

are considered to be worth more than their nominal value (o).

A company need not require that the full value of shares shall

be paid on their allotment, and in practice it rarely does so.

There is nothing to prevent a limited company providing by
its memorandum of association that part of its capital shall only

be capable of being called up in the event and for the purposes of

a winding-up, and such a provision would be unalterable (h).

A limited company may by special resolution determine that

any portion of its capital which has not been already called up shall

not be capable of being called up, except in the event and for the

purposes of the company being wound up, and thereupon that portion

of its capital will not be capable of being called up except in the event

and for the purposes of a winding-up (c) ; and an unlimited company
which has a share capital may, on registering as a limited company,

make a like provision, and if, as it is empowered to do, it increases

its nominal capital by increasing the nominal amount of its shares

on such registration the amount by which its capital is so increased

can only be called up in the event and for the purposes of a winding-

up {(1). Such provisions would appear to be unalterable, as they

do not apparently form part of the company's articles, and conse-

quently the provisions for altering the articles do not affect them.

Reserve capital under these sections, unlike other uncalled capital,

cannot be charged while the company is a going concern {<').

Once capital has been called up, it cannot be returned (/) except

on a reduction of capital where the sanction of the Court will be re-

quired or under the provisions of section 40 of the Act. These

provisions are as follows :

—

(2) Ante, pp. 177 et seq.. Under- 125, and Weltoti v. Saffery, [18071
writing. A. C. 29i),^nd therefore to be ovt-r-

(a) Lion Insurance Co. (1884), 12 ruled.

Q. B. D. 17(1 ; Baird's Ca^c, [18991 C^) Ashbury v. WatMn (188r>). :iU

1 Cli. 593 ; Marlhoroiif/h Club Co . C. D. :$7I>.

{18(>8), 5 E((. 3<i5. The two eases (c) Companies (Consohchition)

decided \nider the 1S51) Act, viz. Act, 1908. s. 59. For form of reso-

MaxweWa Case (1875), 20 Eq. 585 ;
lution, infra, p. 402.

and McKewan's Case {1811), () C. T>. (d) Conijmnies (Consolidation)

447, if they over were authorities Act, 1908, s. 5H.

luider the latiT Acts, would seem so (e) May/air Property Co., [1898] 2

far as inconsistent with the other Ch. 28.

cases cited in this note to bo also (/) Trevor v. Wliitworth (1SS7 ),

inconsistent with Ooreyum Gold 12 A. C. 409.
Mining Co. v. Roper, [1892] A. C.

S.C.L. 8
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When a company has accunnilated a sum of undivided profits, which

with tlie sanction of the shareholders may be distributed among the

sharehokhns in the form of a dividend or bonus, it may, by special

resolution, return the same, or any part thereof, to the shareholders

in reduction of the paid-up capital of the company, the unpaid capital

being thereby increased by a similar amount.

The resolution shall not take effect until a memorandum showing the

particulars required by this Act in the case of a reduction of capital

has been produced to and registered by the Registrar of Joint Stock

Companies (g), but the other provisions of this Act with respect to

reduction of share capital shall not apply to a reduction of paid-up

capital under this section.

On a reduction of paid-up capital in pursuance of this section any
shareholder, or any one or more of several joint shareholders, may
within one month after the passing of the resolution for the reduction,

require the company to retain, and the company shall retain accord-

ingly, the whole of the money actually paid on the shares held by

him either alone or jointly with any other person, which in conse-

quence of the reduction would otherwise be returned to him or them
and thereupon those shares shall, as regards the payment of dividend,

be deemed to be paid lip to the same extent only as the shares on

which payment has been accepted by the shareholders in reduction

of paid-up capital, and the company shall invest and keep invested

the money so retained in such securities authorized for investment

by trustees as the company may determine, and on the money so

invested, or on so much thereof as from time to time exceeds the

amount of calls subsequently made on the shares in respect of

which it has been retained, the company shall pay the interest

received from time to time on the securities.

The amount retained and invested shall be held to represent the future

calls which may be made to replace the share capital so reduced on

those shares, whether the amount obtained on sale of the whole or

such proportion thereof as represents the amount of any call ^^•hen

made produces more or less than the amount of the call.

On a reduction of paid-up share capital in pursuance of this section the

powers vested in the directors of making calls on shareholders in

respect of the amount unpaid on their shares shall extend to the

amount of the unpaid share capital as augmented by the reduction.

After any reduction of share capital under this section the company shall

specify in the annual list of members required by this Act the amounts
retained at the request of any of the shareholders in pursuance of

this section, and shall specify in the statements of account laid

before any general meeting of the company the amount of undivided

profits returned in reduction of paid-ui) share capital under this

section (h).

The section only authorizes a special resolution for a return of

capital in cases where the company has actually got accumulated

((/) There is no special form for p. 690, note (i): a form of resolution

this return. It should be substaii- will also be foimd on that page,

tially in the f-:aau> form as the (//) Companies (Ctmsolidation
)

minutes in use on a reduction of Act, 1908, is. 40.

capital. iVs to 1 his form, see injiut.
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profits, and so a resolutiou to return capital in respect of past or

future years is bad {i). The return need not necessarily be made

to all the shareholders ; it may for instance be so made as to

equalise the amounts paid on the shares, where such amounts had

previously been unequal {k).

The amount payable in respect of shares is payable either in

cash or in kind [1).

The question of what amounted to a payment in cash was an

exceedingly important question while section 25 of the Companies

Act, 1867, was in force, and as section^ of the Companies Act, 19()0

(now reproduced with the modifications brought about by tJie Act

of 1907, by section 88 of the present Act), seems to keep the decisions

under that section on foot (m), it will be necessary to deal with them

shortly (n). Anything which is sufficient to support a plea of payment

as opposed to a plea of set-off or of accord and satisfaction will

amount to a payment in cash. Thus where a person has sold pro-

perty to a company for cash, and the company has debited him

with the amount due on the shares he holds, at the same time cretliting

him with a like amount out of the purchase price, this will be a pay-

ment in cash (o), and the same rule will hold good where the contract

for sale provides that the money shall be so credited even where

no calls have been made on the shares, and the money payable in

respect of them is not presently payable, and no entry has been

made in the books of the company (p). Again, where a cash com-

pensation was payable under an agreement and calls had not actually

been made (</), and where it was part of the terms of a compromise

that the moneys payable thereunder should be credited to the shares

of a third person, on which calls had not been made (r), there was

held to be a payment in cash. And even where a person agreed to

sell property for cash and his purchasers sold to a company for cash

(i) Re Pieraj, [1901] I Ch. 2S9. [1897] A. C. 358; North Si/'hieii

(Ic) Neale v. Binningham Tram- Investment Co. v. H'Kjgins, [lS'.»lt|

ways Co., [1910] 2 Ch. 4G4. A. C. 263, overruling ClelamVs Case

(I) DrummomVs Case {18(i9), 4 (1872), 14 Eq. 387, unless the debt

Ch. 772. which in this last case was due to

(w) Buckley, 9th Edition, pp. theshareholder was not immediately

200, et seq., of course the penalty payable, a fact that does not ai>pear

under the new sections for dis- froni the report : see Buckley, 9th

obedionco to their provisions is Edition, p. 202.

different to that under s. 25. { p) Jones, Lloyd d: Co. (1889),

(n) These cases have at times 41 C. D. 159.

met with disapproval in high (q) Adamson'a Case (1874), 18

quarters : see Johannesberg Hotel Eq. 670, approved in Jones, Lloyd

Co., [1891] 1 Ch. 11; Ooregum Gold <t Co. (1889), 41 C. D. 159; see

Mining Co. v. Roper, [1892] A. C. also Ex parte Bentley (1879), 12

125, but it would seem that they C. D. 850.

are now established law. (r) Ferraoa' Case (1S74), 9 Ch.

(o) Sparges Case (1873), 8 Ch. 355.

407 ; Larocque v. Beauchemin,
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and there was ultimately an arrangement that the original vendor

should talce fully paid shares instead of part of the purchase-money

payable to him, such shares were held to be paid for in cash (s),

but it would of course have been otherwise if the original agreement

had been that the sum payable as purchase-money should be paid

by shares {t).

But where a person who holds shares agrees to sell property (w),

or services (x) for fully paid shares, or where the company owes a

debt which is not presently payable to a shareholder (?/), the shares

will not be paid for in cash, and a debt due under an agreement

with a trustee for a company before its incorporation, will not enable

the creditor if he is also a shareholder to substantiate a claim to

have paid for his shares in cash (2) ; but where before winding-up

an account has been stated in which calls have been treated as paid

by being set off against debts due from the company, this will amount

to a payment in cash (a).

An action for calls may be met by the plea of set-ofi only in cases

where the calls have been made before the winding-up, and judgment

allowing the plea of set-ofi has been given before winding-up (b) ;

but the costs of an action for calls begun before the winding-up and

discontinued by the liquidator will be allowed in proceedings taken

by the liquidator in the winding-up for the same calls (c).

The company can set ofi a claim for calls made before winding-

up against a debt existing at the date of the winding-up, even after

the winding-up has commenced, but this right of set-ofi does not

apply to calls made after the winding-up {d).

Where the amount payable on shares is payable, either wholly

or partly in cash, the balance payable after payment of the moneys

payable on application and allotment is payable either by instal-

ments, i.e. the payment of fixed sums at fixed times, or, what is

more usual, the balance is payable as and when called up.

(s) Barrow-in-Furness Co. (1880),

14 C. D. 400.

(t) See Rosherville Hotel C'o.(1890),

2 Meg. 60.

{u) FothergilVs Case (1873), 8

Ch. 270 ; Johannesberg Hotel Co.,

[1891] 1 Ch. 119.

(.-c) White's Case (1879), 12 C. D.

511, and see also Pagin and GilVs

Case (1877), fi C. D. 681 ; Andrew's

Case (1878), 8 C. D. 126, but these

two last cases seem really cases of

ultra vires agreements to pay for

shares by future services.

{y) Kent's Case (1888), 39 C. D.

259, but if the instalments had

becoma payable before the winding-
'

up, and had been credited by the

Company to the shares the result

would probably have been different,

see Eyles v. Ellis (1827), 4 Bing.

112.

(2) Johannesberg Hotel Co., [1891]

1 Ch. 119 ; North Sydney Investfnent

etc., Co. V. Higgins, [1899] A, C. 263.

(a) Branksea Island, Ex parte

Bentinck (1888), 1 Meg. 12.

(b) Hiram Maxim Co., [1903] 1

Ch. 70.

(c) United Service Association,

[1901] 1 Ch. 97.

{d) Christie v. Taunton, [1893] 2

Ch. 175 ; Mersey Steel and Iron Co.

V. Naylor (1884), 9 A. C. 434.
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In the former case the application form which accompanies tlie

prospectus usually contains an agreement to pay the further instal-

ments on certain fixed dates, mentioning the amounts of the instal-

ments and the dates either in the application form itself or by

reference to the prospectus. If the company goes into winding-up

before all the instalments have become due, then the balance may be

called up immediately, for the agreement is only operative while

the company is a going concern ; and the same rule applies to calls

which cannot be made inmiediately (e). The application form,

where the amount payable is not payable by instalments, provides

for the payment of the balance as and when it shall be called up.

In either case the application form provides that the shares arc to be

allotted subject to the terms of the company's memorandum and

articles of association {/).

The articles of association usually contain provisions for enabling

calls to be made, and not infrequently provide that not more than

a certain amount is to be called up at a time and that a specified

period must elapse between two calls. An article authorizing calls

to be made from time to time, but providing that no call shall

exceed a specified sum, will not prevent two calls, each of which

is for the sum so specified, being made at the same meeting, if the

calls are payable at different dates (g). Usually the persons to make

a call are the directors, though occasionally power is given to them

to authorize a nominee of debenture holders to do so, and the articles

also deal with the length of the notice, which is requisite for a call (h).

It would seem that even where there is a defect in tlie appointment

of the directors, they can, if the defect is not known of, make a call

as validly as though there were no such defect not only where there is

an article validating the acts of such directors (i), but even where there

is no such article (k) ; but this will not be the case where the directors

have not been appointed at all (/) and all parties are aware of the fact.

If the articles specify a minimum number of directors, then if

the number of the directors has fallen below that number no call

can be made (m), unless there is an article providing that continuing

(c) Cordova Union (xold Co., Transport Co. v. Scliotnbrn/ (1!)0.")).

[18911 2 Ch. 580; Re Pylc Worla 21 T. L. R. 305; but cp. Howbruch
(1890), 44 C. D. 534, jocr Lindley, CoalCo.v. Tcague (1860), 5 H. & N.
L. J., at p. 583. 151.

(/) This would, of course, in any {k) British Medical v. Jonrs
case be implied. (I89H), 74 \j. T. 384, and sec s. 74 «>f

(g) See I'niversal Corporation v. flio Companies (Consolidation) Act,
Hughes, [1909J S. (.'. 1434. 1908.

(/() See Clause 12 of Table A, in (/) Tyne Mutual Steamship Co. v.

the First Schedule to the Act, and cp. liroirn (189(5), 74 L. T. 283 ; Gnrdrn
Austin's Case (1871), 24 L. T. 933. (lull;/, etc., Co. x.McListcr (187U). I

(i) Dawson v. African Co., [1898] A. C. 39.

1 Ch. 6; British Asbestos v. Boi)d, (w) Boltomley's Case (1881), 10
[1903] 2 Ch. 439 ; Boschoek Pro- C. D. 681.
prietary v. Fuke, [1906] 1 Ch. 148

;
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directors may act, and even in such case it would seem doubtful,

whether it is not necessary to have a suflScient number to constitute

a quorum (n). The date when a call is payable is of the essence of

the call, and there will be no proper call until a resolution has been

passed fixing both the amount and the date of the call (o) ; it would

appear to be probable that a verbal direction to the secretary fixing

the date of the call is not enough ( p).

A call becomes a debt from the date when it is made although

it is only payable at a future date (q), and it seems that whether there

is, as is very common (r), an article providing that a call shall be

deemed to have been made at the date of the resolution of the

directors authorizing such call, or not, the date of such resolution

will be the date when the call is made (s).

The person who is on the register when a call is made would

seem to be the person liable for the call, even in cases where he has

transferred his shares before the date for payment arrives (t).

The articles usually also contain provisions to make joint holders

of shares jointly and severally liable for calls, and providing that

interest shall run from the date when any call or instalment become

payable, in case of non-payment, but they usually enable the direc-

tors to waive payment of interest {u). Joint holders would, even

apart from such a clause, be jointly and severally liable (x).

A company may, if authorized by its articles, either (a) make
arrangements on the issue of shares for a difference between the

shareholders in the amounts and of payment of calls on their shares

or (6) accept from any member who assents thereto the whole or a

part of the amount remaining unpaid on any share or shares held

(n) York Tramways, etc., Co. v. parte Lintott (1867), 4 Eq. 184.

Willows (1882), 8 Q. B. D. 685; (r) See Clause 5 of Table A in

Scottish Petroleum Co. (1883), 23 theFu-st Schedule to the Companies

C. D. 413 ; Newhaven Local Board Act, 1862.

V. Newhaven School Board (1885), («) Lindley on Companies, 6th

30 C. D. 350, and see post, pp. Edition 584 ; E. v. Londonderry

361 et seq. (1849), 13 Q. B. 998 ; cp. Adatns v.

(o) Cawley <b Co. (1889), 42 C. D. Ferick (1859), 26 Beav. 384.

209. (t) Taylor's, Phillips', and Pick-

( p) Johnson v. LyttWs Agency ard's Cases, [1897] 1 Ch. 298.

(1877), 5 C. D. 687. (u) See Clauses 13, 14, and 15 of

{q) Dawes' Case (1869), 38 L. J. Table A in the First Schedule to

(cH.) 512 ; North American v. the Companies (Consolidation) Act,

Bentley (1856), 15 Jur. 187 ; but cp. 1908.

Peg. y. Inns of Court Hotel (ISQd), 32 {x) Dunster's Case, [1894] 3 Ch.

L. J. (Q.b.) 369. Not unusually 473. A contrary view was taken

the articles contain a clause pro- in Hill's Case (1875), 20 Eq. 585,

viding that interest shall be paid and the re^jort in Dunster's Case

on calls in arrear ; such a ^jrovision does not expressly state that there

does not apply to calls made in a was no article on the point, but it

winding-up : Welsh Flannel and is thought that the above pro-

Tweed Co. (1875), 20 Eq. 360. Ex position is correct.



Payment in Advance of Calls 263

by him, although no part of that amount has been called up (jj).

The articles usually do contain the authority requisite for these

matters. The former power is one which is, perhaps specially, open

to abuse by the directors, and they cannot use it so as to save them-

selves from paying calls on their own shares {z).

The articles usually also provide that the directors may make

arrangements for receiving moneys paid in advance of calls, and

for paying interest on the moneys so advanced until they have

actually been called up (a). Such a power is perfectly valid (6) ;

indeed, it is diflicult to see how it could be otherwise, seeing that

it is contained in Table A. Where such a payment has been made

the relation of debtor and creditor, and not that of company and

shareholder, exists qua such payment between the company and the

member making the payment (c), but the member making the pay-

ment cannot compel the company to repay it {d) although it is

thought that the company can, with the consent of the member,

do so (e), and he will rank after other creditors in a winding-up {/),

but will be entitled to repayment with interest before other members

receive anything. To the extent of such a payment the persons

paying will be relieved from their liability to contribute to the assets

of the company on a winding-up even where they are directors and

have passed a resolution sanctioning the arrangement, immediately

before a winding-up and have paid a debt they have guaranteed (v),

or their own fees (h) out of the moneys so raised. But a resolution

for such a payment, after the presentation of a petition on which

a winding-up order is ultimately made, is bad as changing the status

of the members («), and a resolution that moneys advanced shall

be treated as paid in advance of calls if the company goes into

winding-up, but otherwise as a loan is bad (k). A term in a guarantee

providing that payments made under the guarantee are to be treated

as payments in advance of calls, will Ijc invalid as to payments

made after winding-up {kk).

(>/) Companies (Consolidation) ancc Co., [1910] 2 Ch. 477, 479.

Act, 1908, s. 39 (1) and (2). (/ ) Exchange Drapery Co. (1888),

(z) Alcrander v. Aulotnatic Co., 38 C. D. 371.

[1900J 2 Ch. 56. (q) Pool(\s,Jackson'a,a.ndWh7/tc'8

(a) Companies (Consolidation) Caxm (1888), 9 C. D. 322, overniling

Act, 1908. Table A, Clause 17. it would seem Sykes' ('ase (1871),

(6) Lockv. Qiircnsland Co., [inm] 13 Eq. 25;"), but see Kcnfn Cane

A. C. 4fil
; [189(j] 1 Ch. 397 ; Dale v. (18S8), 39 C. D. 259.

Martin (1883), 11 L. R. Ir. 371. (h) (lallayhcr's Case (1882), 4(5

Under such a power a solicitor to a L. T. 54.

company can api'oe to set off liis (t) Penninytonit Case (1881), 45

costs against calls not yet made : L. T. 433 ; and see also Barge's

RamwelVH Case (1881), 50 L. J. Case (1808), 5 Eq. 420.

(CH.) 827. (k) Barge's Case (1868), 5 Eq.

(c) Lock v. Queensland Co., [1896] 420 ; such an arrangement makes it

A. C. 461. impossible to comply with s. 25 of

(d) PerLiNDLKYand Kay, L.JJ. ; the Act.
Lock V. Queensland Co., [1896] 1 (kk) Law Car and General Insnr-

Ch. 397. ancc Corporation, [1912] 1 Ch. 405.

(e) Cp. United Provident Assur-
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RESOLUTION FOR A CALL.

That tlie following call be made on each of the members of the com-

pany [holding shares numbered to both inclusive or holding

shares in respect of which the sum of 5s, and no more has been paid or as

may be] that is to say a call of two shillings and sixpence in respect of each

such share and that such call be payable on the day of (1) 19

to the bankers of the company at their banking house No. Street,

E.G.

Call Letter.

The Company Limited.

No. Street, E.C.

Sir,

I beg to give j^ou notice that the directors of the above named
company have made the below mentioned call upon all the members of-the

company [holding shares numbers to both inclusive,] that

is to say a call of two shillings and sixpence in respect of each such share.

Such call will be payable to the bankers of the company Messrs.

at their banking house No Street on the day of 19 .

As the holder of ' [of siich] shares the amount payable by you

in respect of such call is £

Upon presentation at the offices of the company of the bankers' receipt

together with the certificate of shares a note of pajonent will be endorsed

on the certificate.

Your obedient servant,

A. B.

Secretary.

C. D., Esq.,

No. St.

London, W.
No. Bankera' Receipt.

Received tliis day of 19 for the

Company Limited the sum of £ being amount of call due on

19

For Messrs.

A.B.
Id.

We now come to the case where shares are to be paid for other-

wise than in cash. It will be necessary in this case to have an agree-

ment between the company and the shareholder or some person

through whom he claims.

As shares are not within either section 4 of the Statute of Frauds

or section 4 of the Sale of Goods Act, 1893 (m) (which replaces

(I) The length of notice pre- A. & E. 205 ; Duncuft v. Albrecht

scribed by the articles must be (1841), 12 Sim. 189 ; The Colonial

followed here. Bank v. Whinney (1886), 11 A. C.

{m) Humble v. MitcJiell(lS3[)), 1

1

426.

f
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section 17 of tlie Statute of Frauds), such contract will not necessarily

be in writing, though of course it is usually so.

Given an agreement of this sort, a Court cannot go behind it

to see whether the company has or has not received full value for

its shares, unless either a case is made for setting aside the whole

agreement, e.fj., where the agreement was induced by fraud, or where

the consideration given for the shares is illusory or admits of an

obvious monetary value (w).

The reason for this rule would appear to be that tlie person who

sells to a company may sell at his own price just as any other vendor

can do, and the Court cannot make a fresh bargain for the parties (o).

The question being, apart from the now repealed section 25 of the

Companies Act, 1867
( p), whether at the time when payment for

the shares was made there was a binding agreement to pay

otherwise than in cash (y).

In the case of subscriliers to the memorandum it was, except in

cases where the rule in t^jmrgos Case (r) applies, formerly difficult,

if not impossible, to arrange for the shares for which they signed

to be paid for otherwise than in cash, for no binding agreement

with the company to pay for such shares otherwise than in cash

could be made " at or before the issue of such shares," as was required

by section 25 of the Companies Act, 1867 (s).

Now, however, a payment for such shares may be made in

kind {I), but it must be quite clear from the memorandum or the

articles or the prospectus, or the agreement under which the shares

are issued as fully paid, that the intention of the parties when such

agreement was made was that the shares for which the memo-

randum was signed were to be part of those mentioned in the agree-

ment, and that there was not an agreement to take shares arising

from the subscription to the memorandum and a subsequent agree-

ment by the company to issue different shares as the consideration

(n) Ec IVrayij, [1897] 1 Ch. 790, (r) (1873), 8 Ch. 407 ; and soo also

and the cases cited in the next the otlior cases on this point cited

notes. supra, pp. 2.59 and 260.

(o) Re Wragg, [1897] 1 Ch. («) jF. (ut4 IV. Jam> Co., [ISOO] 1

796 ; Leifchild's Case (1866), 1 Eq. Ch. :{9:} ; Ebcnczcr Timmim db Co.,

231; Pells' Ca.sc (ISIO), 5 Ch. II ;
[1902] 1 Ch. 238; ArchlbaM D.

Drummond's Case (1869), 4 Ch. Dawiunj (1900), 16 T. L. R. 474.

772 ; Anderson's Case (1878), 7 This diHiculty was got over in the

C. D. 75 ; Chapman's Case, [1895] Whitehead Bros., [1900] 1 Ch. 804.

1 Ch. 771 ; Innes and Co., [1903] (0 Drumwond's Case (1869). 4

2 Ch. 254. Ch. 772 ; Jones' Case (1871), 6 Ch.

(p) Repealed by the Companies 48; Maynard's Case (1874), 9 Ch.

Act, 1900, s. 33. 60; see Schroder's Case (1871), 11

(q) Baglan Hall Colliery Co. Eq. 131, where shares were paid for

(1870), 5 Ch. 353 ; see supra, pp. 259 by bonds issued by the confederate

and 260. Government.
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for tlie property passing to the company (u). An agreement to pay

for shares by goods to be supplied in the future is not, however,

good, for that is substituting a simple contract debt for the specialty

debt given by the statute {x), and a person who has a contract with

the company to take shares, e.g. a subscriber to the memorandum,

will not satisfy his liability by taking fully paid-up shares from a

promoter («/). The question of whether, in the case of shares issued

before the 1st of January, 1901, a contract should have been filed

under section 25 of the Companies Act, 1867, has perhaps not en-

tirely lost its importance with the repeal of that section, having

regard to the suggestion thrown out by the Court of Appeal in one

case (z) that shares issued for a consideration other than cash before

the repeal of the section would not be entitled to participate with

other shares in the distribution of assets on a winding-up (a).

Where, however, there is no real consideration for the issue of

the shares, as where the consideration consists wholly of past services,

there the allottee will hold them as shares with nothing paid on

them (6), and a company is not bound to accept in payment of

calls overdue coupons for the interest due on debentures, where there

are or may be equities which can be set off against claims on the

coupons (c). A payment made on account of the shares of more

than one person will be credited to all the shares equally, and if

for any reason one of such persons has wrongly been treated as

being entitled to the full benefit of the payment, this will not afiect

the rights of the other persons (d).

Returns as to Allotments.

A company limited by shares must within one month after making

any allotment of its shares file with the Registrar of Joint Stock

(«) FothergilVs Case (1868), 3 Ch. times had to the provisions where
270 ; Dent's Case (1873), 8 Ch. 748. the company is reducing its capital

(;c) PellaWs Case. (1867), 2 Ch. 527; (see post, p. 646, note (a)). Section
but cp. Gardmr v. Iredale, [1912] 33 (2) of the Act of 1900, which
W. N. 92. prohibits further proceedings under

(y) Forbes' and Judd's Gases s. 25 of the Companies Act, 1867,
(1870), 5 Ch, 270 ; Migotti's Case is not happily worded.
(1867), 4 Eq. 238. (h) Eddystone Marine Co., [1893]

(z) Re Brutton and Burney, [1901] 3 Ch. 9 ; in Re Leinster Bank Cor-
1 Ch. 637. poration, [1902] 1 Ir. 349, the Court

(a) These remarks were based seems to have taken tlie view that
mainly on the fact that the Com- there was no consideration but the
panics Act, 1898, which enabled the agreement was good, because autho-
Court to give rehef wliere s. 25 had risod by the memorandum and
not been complied with, was not articles ; if this is the right view of
repealed by tlie Act of 1900. The that case, it is submitted it was
Act of 1898 is now repealed, and its wrongly decided ; see also Alkaline
pro\'isions are not re-enacted ; but Reduction Co. (1897), 45 W. R. 10.

probably the provisions of the (c) Henry Holden'a Case (1869),
Interpretation Act, 1889, would 8 Eq. 444.
enable relief to be still obtained {d) Duchess of Westminster Silver
under it, and indeed resort is some- Lead Ore Co. (1879), 10 C. D. 307.
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Companies (1) a retm-u of the allotnients stating the number and
nominal amount of the shares comprised in the allotment, the names,

addresses, and descriptions of the allottees, and the amount if any

paid or due and payable on each share ; and

(2) In the case of shares allotted as fully or partly paid-up for

a consideration other than cash (e), a contract in writing consti-

tuting the title of the allottee to the allotment, together with any

contract of sale, or for services or other consideration in respect of

which that allotment was made, and a return stating the number
and nominal amount of shares so allotted, the extent to which they

are to be treated as paid-up, and the consideration for which they

have been allotted (/). All such contracts must be duly stamped.

Where any such contract is not reduced to writing, the company

must within one month after the allotment file with the Registrar

of Joint Stock Companies the particulars of the contract prescribed

by the Board of Trade. Such particulars must be stamped with the

same stamp duty as would have been payable if the contract

had been reduced to writing, and are to be deemed an instrument

within the meaning of the Stamp Act, 1891 ; and the Registrar

may, as a condition of filing the particulars, require that the

duty payable thereon shall be adjudicated under section 12 of that

Act (/).

It is not very clear what contracts require to be filed under this

section ; it is clear that the ordinary contract between a vendor and

the company, by which the vendor is to receive fully paid shares,

must be filed. But what if the shares are to be allotted to the vendor

or his nominees, and the vendor has certain contracts made before

the incorporation of the company by which he is bound to nominate

certain other parties, as taking part of the shares to be allotted

to him ? Should such other contracts be filed ? It is thought that

they need not, for the Registrar of Joint Stock Companies takes the

view tliat the section is complied with where the company enters

into an agreement to allot to the vendor or his nominees, and subse-

quently by a letter of reimnciation or an agreement under hand

renounces his rights in favour of a named person or agrees to lot

a named person have some of his shares. For all practical purposes

(f) As to vliat is a payment in secretary, or other officer wlin is

casli see Spargo^a Case (1873), 8 Ch. knowingly a party to tlie default

:

407, and the other cases cited there- ibid. An offence under Ihe section

with, supra, pp. 25!) and 2G0. may be prosecuted under the Sun>-

(/) Companies (Consolidation) mary Jurisdiction Acts, but in

Act, 1908, s. 88. Default in com- Scotland prosecution must be at

plying with the pr<nasions of this the instance of the Lord Advocate
section entails a penalty of £50 for or a procurator fiscal as the Lord
every day during wliich the default Advocate directs : ibid., s. 27(>.

continues on every director, manager.
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the fact of tlie Registrar taking this view will be sufficient pro-

tection. Such letter of renunciation or agreement should have a

6d. stamp except where a letter of renunciation relates to shares of

a nominal value of less than £5, when it will have a Id. stamp (g).

Under the Act of 1867 it was not (h), and it is apparently not now
necessary for the contract to show the distinctive numbers of the

shares allotted {hh) ; but the section seems to be framed so as to do

away with the decisions under section 25 of the Act of 1867, which

decided that the contract to be filed need not show the name of

the allottee (i), and that it was unnecessary to file preliminary

contracts where the contract filed contained recitals of their con-

tents {k).

The old decisions as to the necessity of there being a contract

which is binding on the company (l), and as to a mere escrow being

insufficient (m) are, it is thought, still law ; but probably if there is

only a contract with a trustee followed by acts of part performance

which make the company bound, it will be necessary to file particu-

lars in the same way as if the contract had not been reduced to

writing (w).

The Registrar of Joint Stock Companies takes the view where a

reconstruction scheme gives existing shareholders in the old company
an option to take shares in the new company, it is not sufficient

now as it was formerly (o), to file the reconstruction agreement.

If default has been made in filing with the Registrar of Joint Stock

Companies within the time limited by the section any documents

which require to be filed under the section, then the company or

any person liable for the default may apply
( p) to the Court for

relief, and the Court, if satisfied that the omission to file the docu-

ment was accidental or due to inadvertence or that it is just and

(g) Stamp Act, 1891, as amended
by s. 9 of the Finance Act, 1899.

(h) Ex parte Forde (1885), 30
C. D. 153; Hartley's Case (1875),
10 Ch. 157 ; Kirby's Case (1882),
46 L. T. 682.

(hh) The Registrar does not re-

quire such distinctive numbers to

be inserted in a contract presented
for filing, and they are not inserted

in the form prescribed by the Board
of Trade where there is no written
contract: see post, pp. 270 and 271.

(^) CarUn(fs Case (1876), 1 C. D.
115; A''ir62/'« Case (1882), 46 L.T. 682

(k) S. Frost tfc Co., [1899] 2 Ch.
207, and cp. Kharaskkoma Exploring
and Prospecting Syndicate, [1897] 2

Ch. 451 ; Re Maynard's, [1898] 2
Ch. 556 ; Bobert Watson t& Co.,

[1899] 2 Ch. 509.

[I) Jackson cfc Co., [1899] 1 Ch.

348 ; Coolgardie Consolidated Gold
Mines (1898), 14 T. L. R. 277 ;

Anglo-Colonial Syndicate (1891), 65
L. T. 847.

(m) Dalton Time Lock Co. v.

Dalton (1892), 66 L. T. 704.

(n) As to the old law see Hartley's

Case (1875), 10 Ch. 157, 44 L. J.

(CH.) 240, and cp. Smith v. Brown,
[1896] A. C. 614.

(o) Eisner and McArthur''s Case,

[1895] 2 Ch. 759 ; Transvaal Ex-
ploring Co. v. Albion {Transvaal)
Gold Mines, [1899] 2 Ch. 370 ; letters

of renunciation or agreements by
the Hquidator will, however, of

course, suffice.

( p) The apphcation should be
made by originating motion in the
Cliancery Division, but it can also

be made by summons.
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equitable to grant relief (ry), may make an order extending the

time for the filing of the document for such period as it thinks

proper.

FORM OF RETURN OF ALLOTMENTS TO BE FILED WITH
THE REGISTRAR OF JOINT STOCK COMPANIES, UNDER
SECTION 88 (1) OF THE COMPANIES (CONSOLIDATION)
ACT, 1908 (r).

No. of Certificate Form No.

The Companies (Consoodation) Act, 1908.

Return of allotments from the * 19 A 5s. Companies Regis-

to the of 19 of the tration Fee Stamp must

Limited be impressed here.

Made Pursuant to Section 88 (1).

(To be filed with the Registrar within one month after the

allotment is made.)

+ Distinguisli -j- Number of the shares allotted payable in casii

between
Preference, .t • ,

"
r ," ,

" „ ,

OrcUnarj', Nominal amount oi the shares so allotted

etc.

Amount paid or due and payable on each stich share

>> >» »>

Number of shares allotted for a consideration other than cash

Nominal amount of the .shares so allotted

Amount to be treated as paid on each such share

The consideration for which such shares have been allotted was

as follows :

—

Presented for filing by

* In making a return of allotments under section 88 of the Companies

(Consolidation) Act, 1908, it is to be noted that

—

1. Where a return includes several allotments made on different dates

the dates of only the tirst and last of such allotments should be entered on

the top of the front page, and the registration of tho return should bo

effected within one month of tiie first date.

2. Wliere a return relates to one allotment only, made on one particular

date, that date only should bo inserted, and tho spaces for tho second dato

struck out and the word "made " substituted for the word " from "' after

tho word "allotments " on the front page.

(q) As to tho meaning of these p. 550.

words see tho decisions under s. 14 (r) Form 45preRcnlH'dby Ordorof

of the Companies Act, 1900, pout, Board of Trade of .March 29, 19U9.
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Names, Addresses, and Descriptions of Allottees.
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Equitable estates, or interests in freeholds .

and leaseholds, whether in the United 1.

Kingdom or abroad (wliich includes here- j

ditaments subject to a legal Mortgage).

Patents, Licences, Trade Marks, and Copy-

rights.

Goodwill.

Fixtures and Fittings.

Book and other debts (including money on

deposit at Bank or elsewhere).

Benefit of Contracts. £

Other property, viz :

—

£

Total ..

(5) If the consideration payable is partly in respect

of a sale of property or agreement for a sale of

property, and partly in respect of some other

consideration, state fairly how much of the

amount of the consideration is attributable to

each of the heads of the property sold or agreed

to be sold, and how much to such other con-

sideration.

(6) If the consideration paj'able consists in the

assumption by the ]>urchaser of liabilities to

third persons, specif}' the total amount of such

liabilities.

Signature

Designation of position in relation to the company
Dated

FORM OF notice OF MOTION APPLYING TO THE COURT FOR
relief under SECTION 88 OF THE COMPANIES (CON-

SOLIDATION) ACT, 1908.

In the High Court of Justice, 19—K.—No.

Chancery Division.

Mr. Justice

In the Matter of the K Companj' Ld.

and

In the Matter of the Companies (Consolidation) Act, 1908.

Take notice that tliis Honourable Court will be moved before his lord-

ship Mr. Justice on day the day of next at

10.30 o'clock in the forenoon or as soon thereafter as Counsel can be

heard by Counsel on behalf of tlie above named Company [or of A. B.

of in tlie county of a director of the above

named company] for an order that tiie time for filing with the Registrar

of Joint Stock Companies the following documents which arc required
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to be filed by section S8 of the Companies (Consolidation) Act 1908 that

is to say a contract dated the day of 19 and

made between CD. of the one part and X.Y. of the other part and a

contract dated the day of 19 and made

between the said X.Y. of the one part and the above named company

of tlie other part [or the prescribed particulars of a contract of sale by

X.Y. to the above named company which has not been reduced to writing]

together with the necessary return under section 88 (1 ) (6) of the Companies

(Consolidation) Act 1908 stating the number and nominal amounts of tiie

shares allotted as fully paid up in pursuance of the above contracts and

the consideration for which the same have been allotted may be extended

for a period of 21 daj's from the date of such order.

Dated

To the K. Company Ltd. {t).

Signed

Solicitors for the above named («).

This notice of motion must be served on the company where

the application is not by the company, where the application is by

the company it need not be served on any one. The aftidavit in

support should be made by a director or other officer of the com-

pany, and should shortly state the effect of the contract which, or

the particulars of which, are to be filed, and should show that the

omission to file the document in question was accidental or due to

inadveitence or should give the reasons why it is just and equitable

to grant relief.

ORDER EXTENDING TIME FOR REGISTERING RETURN OF
ALLOTMENTS.

In The High Court of Justice, No. 0045 of 1909.

Chancery Division.

Mr. Justice Swinfen Eady,

Tuesday the 9th day of February 1909.

In the Matter of Roland Stagg Limited

and

In the Matter of the Companies Acts 1907 and 1909 (x).

Upon Originating Motion this day made unto this Court by Counsel

on behalf of the above named Rowland Stagg Limited and upon reading

the Affidavit of R.B. filed the 29th January 1909 and the Exliibits therein

referred to. And the Court being satisfied that the omission to file with

the Registrar of Joint Stock Companies the Statutory Returns under

Section 7 of the Companies Act 1900 and the other Documents specified

in the schedule hereto and being the respective contracts in writing con-

stituting the title of R. S. to the allotment to liim of 6148 Preference

Shares and 8309 Ordinary Shares and of R.S. and W.S. (trading as

R. «fc W. S.) to the allotment to them of 3892 Ordinary Shares and of

(i!) Omit where the company is (Consolidation) Act, 1908, will in

the api)licant. cases occurring now be substituted

(u) Insert the applicant's name. for references to the Acts of 1900

{x) References to the Companies and 1907.
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R.S. and H.S. (trading as S. Brothera) to the allotment to them of 27G7

Ordinary Shares all of which said Shares were deemed to be fully paid

up was due to inadvertence and that it is just and equitable to grant

relief.

Doth pursuant to Section 6 (4) of the Companies Act 1907 Order that

the time for the filing with the Registrar of Joint Stock Companies of the

said Returns and other Documents specified in the Schedule hereto be

extended until the 2nd March 1909 and an Office Copy of this Order is to

be filed with the Registrar of Joint Stock Companies.

The Schedule before Referred to.

1. The necessary return under Section 7 (a) of the Companies Act 1900

of the allotment of Shares made by the Company at a Board Meeting duly

convened and held 10th December 1908.

2. An Agreement dated the 5th November 1908 and made between

R.S. and W.S. of the one part and the said Company of the other part.

3. An Agreement dated 5th November 1908 and made between the

said R.S. of the one part and the said Company of the other part.

4. An Agreement dated the 5th Novemter 1908 and made between

the said R.S. and H.S. of the one part and the said Company of the other

part.

6. A Supplemental Agreement dated the 25th day of January 1909

and made between the said R.S. of the first part the said W.S. of the

second part and the said H.S. of the third part and the said Company
of the fourth part.

6. The necessary return under Section 7 (6) of the Companies Act

1900 stating the number and nominal amounts of Shares allotted as fully

paid up in pursuance of the above mentioned contracts and the considera-

tion for which the same have been allotted.

Lien on Shares.

Even before articles imposing a lien on shares were contained in

Table A it was well established that such a lien was good (y). Where
an official quotation on the Stock Exchange is required the lien must

not extend to fully paid shares.

It is, however, thought that the articles in Table A, which do

give a lien on shares, may well be extended in two respects. In

the first place, they may be extended so as to include not only " all

moneys whether presently payable or not called or payable at a

fixed time in respect of " any share, but also " all moneys, whether

presently payable or not called or liable to be called or payable at

a fixed time in respect to any share," thus, so far as moneys liable

to be called up are concerned, preventing a mortgagee of the shares

ol)taining priority over the company (z).

{y) Bradford Bank v.Bri(fga{l8S6), Brothers, [1901] 1 Ch. 279; citing

12 A. C. 29 ; Bank of Africa, v. New London and Brazilian Bank v.

Salisbury Gold Mining Co., [1892] Brocklcbank (1882), 21 C. D. 302 ;

A. C. 29. Bradford Bank v. Briggs (1880), 12

(«) See Borland's Trustee v. Steel A. C. 29, and see the cases collected

S.C.L. T
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Again, there seems no reason why the lien for other moneys should

not extend to shares held by joint holders and to debts due from such

joint holders or any one or more of them.

The lien should extend to all dividends payable on the shares.

It is thought that a transferee of the shares would, unless his transfer

were registered before he had notice of any lien, take subject to a

lien the company had against his transferor (a), for a lien is an equit-

able charge, and a member paying off the moneys charged on his

shares by virtue of such a lien may avail himself of the provisions of

the Conveyancing and Law of Property Act, 1881, and call on the

company to assign their lien to his nominee (&). A lien extends

only to debts or liabilities of the registered owner of shares, and

even a note on the register as the rights of a cestui que trust will not

make it available where he is indebted to the company (c).

The articles then usually proceed to enable the directors to sell

shares, which are subject to a lien on giving notice, usually a fourteen

days' notice, to the person entitled to the shares or to the person

entitled on the death or bankruptcy of such person. The power of

sale should be in respect of sums presently payable, and there is

almost always a provision as to the proceeds of any such sale which

will be applied in payment of the moneys secured by the lien and

presently payable, and the balance of such moneys will be paid to

the person entitled to the shares at the date of the sale. In Table

A (d), such balance will remain subject to any lien that exists for

moneys not presently payable ; but it would seem that the shares

should be sold subject to the lien for sums not presently payable in

respect of the shares. These articles, then, conclude with a pro-

vision for protecting the title of the purchaser of shares so sold, and

sometimes they provide that the remedy of a person injured by a

wrongful sale shall be in damages against the company only. A
company entitled to set up a lien will not be estopped from so doing

by a statement that it has no claim unless the person to whom the

statement was made has altered his position because of such state-

ment (e).

Even where the original articles contain no provision as to

supra, pp. 192 et seq. Such a lien on a winding-up ; General Exchange

will not enable a company to gain Bank (1871), 6 Ch. 818.

priority for moneys advanced after (6) Everitt v. Automatic Weighing

notice of other advances on the Machine Co., [1892] 3 Ch. 506 ; seo

shares ; seo Stocton Malleable Iron Co. also National Bank of Wales, [1899]

(1875), 2 C. D. 101, as to the con- 2 Ch. 629.

struction of an article giving a lien (c) Ystalyfera Gas Co. (1887),

for moneys " due " to the company. W. N. 30 ; see also Re Perkins

{a) The point was raised but not (1890), 24 Q. B. D. 613.

decided in W. Key and Son, Ltd., (d) Article II.

[1902] 1 Ch. 467, a lien will extend (c) Horsfall v. Huddersfield and

to any moneys or consideration Halifax Union Banking Co. (1883),

to be received in respect of shares 52 L. J. (CH.) 599.
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liens, the company may by special resolution impose a lien, and

that even where such change will admittedly afiect only one member

of the company (/). A person entitled to some out of a block of

shares, all of which are subject to a lien, may require the owner of

the block to throw the charge exclusively on the other shares, and

though this riglit will not avail against the company, it will against

persons who subsequently become entitled through the owner {g).

Forfeiture of Shares.

The right of forfeiture for non-payment of calls, although in

some sense a reduction of capital, is recognized by the Companies

(Consolidation) Act and the earlier Acts, and is therefore clearly good.

Whether such a right can be made to extend to other cases, e.g. to

the case of the representatives of a deceased member if and because

they decline to become members, would appear to be a more difficult

question ; it is thought that it cannot (h).

It would seem that a power of forfeiture will not be implied (i),

and the articles of association should therefore in all cases deal with

the matter.

A power of forfeiture should only be used where the company

does not see any prospect of recovering the moneys due in respect

of the shares which it is proposed to forfeit (k) ; it follows that such

a power cannot be used for the purpose of enabling a company to

release a perfectly solvent shareholder from his liability (Z). A
power of forfeiture may be exercised even after the company has gone

into voluntary winding-up, and meetings of contributories may be

called for the purpose of appointing directors to exercise such

power (m). Directors may forfeit partly paid shares after they

have given a charge on the uncalled capital of the company (n).

Equity will not give relief against a valid forfeiture (o).

The provisions of the articles dealing with forfeiture must be

strictly followed, as any irregularity in the forfeiture
( j)) or even in

(/) Allen V. Gold Reefs of West De G. & J. 46.

Africa, [1900] 1 Ch. 056; see also (k) Cp. Spackmanv. Evans {18C)8),

Be Kowe, [1904] 2 K. B. 489, where L". R. 3 H. L. 171, 186.

BiGHAM, J., declined to allow a com- (I) Esparto Trading Co. (1879),

pany to revalue its securities after 12 C. D. 381 ; Gowcr^s Case (1S6S),

making such an alteration. 6 Eq. 77; Stanhope's Caw (1S6H),

(ff) Gray v. Stone (1893), 69 L. T. 1 Ch. 161 ; RichmoiuVs Case (18.-)S),

282. 4 K. •& J. 305 ; Harris v. North

(h) In Hope and Inlrrnational Devon Raibvay (ISoo), 20 Bcav. HSi.

( 1876), 4 C. D. 327, the clause really (m) Ladd's Case, [1893] 3 Ch. 450.

enabled an ordinary purcha-se of (n) Agency Land and Finance Co.

shares; in Kelk's Case (1870), 9 Eq. (1904), 20 T. L. R. 41.

107, the company was not a limited (o) Sparks v. Liverpool Water-

company at the time of forfeiture. works (1807), 13 Ves. 428.

(i) Clarkev. Hart (IS5S), 611.1.. C. ( p) Johnson v. Lyttle's Agency

633; cp. Bartons Case (1859), 4 (1877), 5 C. D. 687.
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a call out of which the forfeiture arose {q) may avoid the whole for-

feiture, though the usual form of article providing that acts of de

facto directors shall be valid will often set on foot a forfeiture which

would otherwise be bad (r). Mere delay or laches will not bar the

right of a person whose shares have been forfeited to relief, for the

contract to take shares being an executed one, gives a right to relief

at law, and equitable defences are therefore not available to the

company. Delay will, however, of course frequently be evidence

of an intention to abandon the shares, and as such an intention

would be a defence to an action for forfeiting shares wrongfully,

evidence of delay in asserting rights will often be very important (s).

It is usual for the articles to provide that where forfeited shares have

been sold the purchaser shall have a good title and the right of the

person aggrieved shall be in damages against the company only (t).

A prospective notice that shares will be forfeited on non-payment

may, without any further resolution of the directors, be good (m),

but a more or less ambiguous notice of an intention to forfeit will

usually be construed as a mere threat to forfeit, and as leaving the

directors the option of forfeiting or not as they see fit (x), a forfeiture

may be valid although the name of the person whose shares have

been forfeited has not been struck off the list of members {y), and in

a proper case the Court will assume that the directors have passed

a valid resolution for forfeiture (z). Although the greatest regularity

{q) Bottomley's Case (1881), 10

C. D. 631 ; Garden Gully w. McLister

(1876), 1 A. C. 39.

(r) Cp. Dawson v. African, etc.,

Co., [1898] 1 Ch. 8 ; British

Asbestos V. Boyd, [1903] 1 Ch. 439.

(s) Clarke v. ifari (1858), 6 H. L. C.

633 ; Garden Gully v. McLister

(1876), 1 A. C. 39 ; General Property

Investment Co. v. Mathieson (1888),

16 Rettie, 282 ; Clements v. Hall

(1858), 2 De G. & J. 173 ; Palmer v.

Moore, [1900] A. C. 293 ; Hunter v.

Stewart (1861), 4 De G. F. & J. 168 ;

Norway v. Rowe (1812), 19 Ves. 144

(a case reported on interlocutory

proceedings) ; cp. Prendergast v.

Turton (1841), 1 Y. & C. C. C. on

appeal, 13 L. J. (ch.) 268, wliich

was treated as a case of abandon-

ment in the first two cases cited,

supra; Rule v. Jewell (1881), 18

C. D. 660, where Kay, J., was pre-

pared to hold, if necessary, that

there had been an abandonment ;

Clegg v. Edmondson (1857), $ De

G. M. & G. 787 (a case of an execu-

tory interest) ; Faure v. PhiUppart

(1888), 58 L. T. 525, a case of aban-

donment ; and Jones v. North Van-

couver Land and Improvement Co.,

[1910] A. C. 317, where the person

who was held to be the real owner

of the shares had been a party to

the resolution for forfeiture and had

lain by for twelve years ; a trifling

irregularity will, after a lapse of

time, it is thought, not be enough

to avoid a forfeittire.

{t) Such a right may be enforced

in winding-vip : New Chile Gold

Mining Co. (1890), 45 C. D. 398.

(m) Wollaston's Case (1859), 4

Do G. & J. 46.

(x) Moore v. Rawlins (1859), 6

C. B. (N. s.) 289 ; Bigg's Case (1866),

1 Eq. 309 ; cp. Collum's Case (1870),

39 L. J. (CH.) 259.

(2/) Lyster's Case (1867), 4 Eq.

233, 36 L. J. Ch. 616.

(z) Knight's Case (1867), 2 Ch.

321.
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is required in a notice of an intention to forfeit (a), a forfeiture will

not be avoided merely because the directors have omitted to comply

with an article requiring them to inform the person whose shares

have been forfeited of the fact of such forfeiture (6). The company

itself or its liquidator will in many cases be precluded from setting

up that a forfeiture is invalid owing to irregularities in the for-

feiture (c), and the liquidator ((/) or the directors (even where there

is an article allowing them to cancel a forfeiture on such terms as

they think fit) cannot cancel a forfeiture without the consent of

the person whose shares have been forfeited {r). A person whose

shares have been forfeited is no longer liable to the company as a

member, though he may, and if the articles of the company are

properly drawn will, be liable as a debtor to the company for moneys

presently payable to the company at the time of forfeiture in respect

of the forfeited shares, including any interest on arrears of calls (/").

Moneys so received will be moneys received in respect of calls,

and a person who has purchased forfeited shares discharged from

all calls due prior to his purchase will consequently be entitled to

the benefit of such moneys (cf). In a winding-up a person whose

shares have been forfeited witliin the year will be liable to be placed

on the B list of contributories (A), and the same remark applies

to a person who has within the year transferred shares which have

subsequently been forfeited {{). A person who has been induced to

take shares by fraudulent misrepresentations may, if such shares

have subsequently been forfeited, recover moneys paid to the com-

pany in respect of the shares, even after the commencement of a

(a) Watfion v. Ealcti (IS.KJ), 23 {en.) 135; Dawe\t Case (18GS), 6

Beav. 294; Johnson v. LyiUe\i, etc., Eq. 232.

Agency (1877), 5 C. D. (187; cp. (e) Larkworthy's Case, [1903] 1

Graham v. Van Dieman^s Land Ch. 711.

(1856), 26 L. J. (EX.) 73, as to notice (/) Stocken's Case. (1868), 3 Ch.

being given to a bankrupt, but it 412 ; Ladies^ Dress Association v.

is safer to give notice to the trustee Pulhrook, [1900] 2 Q. B. 376.

in bankruptcy, even where the (</) Randt Gold Co., [1904] 2 Ch.

articles do not expressly require it. 468.

(6) Knight's Case (1807), 2 Ch. {h) Creyke's Case (1870), 5 Ch.

327. 63 ; see also Marshall v. Glamorgan

{c) Neiv Sombrero v. Erlangcr (1868), 7 Eq. 129; Bath's Case

(1878), 3 A. C. 1213 ; Lindsay Petro- (1878), 8 C. D. 334.

leuni v. Hard (1874), L. R. 5 P. C. (i) Bridgcr and NeilVs Case (IS69),

21; and Qiubrada Co. (1873), 42 4 Ch. 26<i ; such a person cannot be

L. J. (cH.) 277 ; cp. Evans v. Small- put on the A. list of contributories ;

cotnbe (186S), L. K. 3 H. L. 249; Necdhain's Case (1867), 4 Eq. 135;

Spackman v. Evans (1868), L. R. 3 cp. WallscourVs Case (1899), 7

H. L. 171 ; Houldsivorth v. Evans ^hins. 235, where a person whose

(1868), L. R. 3 H. L. 263, thougli sliares had been cancelled and re-

these were cases of surrender issued was held to be liable as a

rather than forfeiture. contributory.

(d) Webster's Case (1863), 32 L. J.
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winding-up (k). A person commencing an action for rescission

may, if threatened with forfeiture for non-payment of calls, find

himself in a difficult position, for if the action fails he may find

that the shares have been forfeited and tliat he has lost all the

moneys he has paid on the shares. In such a case, if there is really

a question to be tried, an injunction restraining the company from

forfeiting the shares will be granted at all events, if the plaintiff

pays the amount of the calls into Court to abide the result of his

action (l).

A shareholder in a company may bring an action on behalf

of himself and all other shareholders of the company to annul a

forfeiture (m).

The question sometimes arises whether a company can cancel

forfeited, or for that matter, any issued shares ; it is thought that

it cannot do so, for cancellation of shares is nowhere recognized by

the Acts, and cancellation of shares involves a far more real reduction

than does forfeiture, for it means that there are fewer issued shares

to appear on the debit side of the balance-sheet. This view is

fortified by the express power given by the Act to cancel unissued

shares, and the fact that in the case of forfeited shares the number
of forfeited shares must appear in the annual list of members and

summary required by section 26 of the Act («). As already stated,

a company may issue forfeited shares as paid up to the extent of

the moneys actually paid on them before forfeiture (o), and any

sums recovered in respect of such shares after forfeiture
( p), but the

person taking such shares will be liable to pay any balance unpaid

on the shares, even if calls for such balance have been made before

forfeiture (q).

NOTICE OF INTENTION TO FORFEIT.

The Company Limited.

No. Street, E.C.

I am directed to require you to pay the sum of £ being the

(k) Aaron's Reefs v. Tiviss, [1896] (n) Marshall v. Glamorgan (1869),

A. C. 273. 7 Eq. 129, and Wright's Case (1871),

[l) Jones V. Pacaya Rubber and 12 Eq. 331, would appear to be in-

Produce Co., [1911] 1 K. B. 455; consistent with Trevor v. Whit-

Lanib v. Sambas Rtibber and Outta worth (1887), 12 A. C. 409.

Percha, [1908] 1 Cli. 845, overrviling (o) Morrisonv. Trustees, etc.. Cor-

Ripley v. Paper Bottle Co. (1888), poration (1899), 68 L. J. (ch.) 11 ;

57 L. J. (CH.) 327. RamiveWs Case (1881), -50 L. J. (ch.)

(m) Sweny v. Smith (1869), 7 Eq. 827.

324, in which case payment under ( ]:>) Randt Gold Co., [1904] 2 Ch.

protest was held to be a good pay- 468.

ment of calls ; and see also Quebrada (q) New Balkis v. Randt Gold

Co. (1873), 42 L. J. (ch.) 277, where Mininc) Co., [1903] 1 K. B. 461, 467,

the cheque was considered to have [1904] A. C. 165.

been accepted by the company.
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amount of the call of 2s. Gd. por share made on the daj' of

on the shares numlx>red to both inclusive held by you

together witii interest thereon at the rate of per cent. ]»(!•

annum from the day of the date when sucli call

was i)ayable until paj'ment. You are required to make such iJaj-ments

on or before the day of 19 (r) and in the

event of non-pajanent at or liefore that date the shares in respect of wliich

such call was made (being the shares above mentioned) will be liable to

forfeiture.

A. B.

(Secretary.

C. D., Esq.

No. Street, E.G.

RESOLUTION FOR FORFEITURE.

That the shares held by and numbered

to both inclusive be and the same are hereb}' forfeited.

Certificates.

Certificates arc the documents of title to shares, and a company
will usually not register a transfer of shares unless accompanied by
the certificate. It would seem, however, that as certificates are

not in any sense negotiable instruments (.9) the company will not

be liable for registering a transfer without the production of the

certificate, even where the certificate contains the usual note stating

that no transfer will be registered without the production of the

certificate (t) unless the company has actual notice that the transferor

is not entitled to make the transfer (n). A certificate of shares

should correspond with the company's register in showing what the

interest of the member is ; prima facie a person entitled to have a

transfer registered is entitled to a certificate in the same form as

that which his predecessor had, and if his predecessor had a clean

certificate he too will be entitled to one (x).

Where an official quotation on the Stock Exchange is desired,

the certificates must comply with the following requirements :

—

(1) They must state on their face the authority under whicli the

company is constituted and the amount of the authorized

capital of the company.

(2) They nmst contain a footnote to the elfect that no transfer

(r) For length of notice see L. R. 7 H. L. 496 ; Qui/ v. Waterloro

article. Bros. (1875), 25 T. L. R. 515.

(s) Lonr/man v. Bath Electric {u) Eainford v. James Kcifli,

Tramways, [1905] I Ch. 646, 665. [1905] 2 cii. 147 (on appeal).

(0 Rainfordyr. James Keith,[\mb] (.r) W. Keij and Sun, [1902] 1

1 Ch. 296 ; Sliropshirc Union, etc., Ch. 467.

Railway Co. v. The Queen (1875),
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of any portion of the holding can be registered without the

production of the certificate.

(3) Where the capital of the company consists of more than one

class of shares of the same denomination, the distinctive

numbers of the shares of each class must be printed on the

face of the share certificates.

(4) All preference share certificates must bear on their face a

statement of the company's capital and the conditions

both as to capital and dividends under which the shares

are issued {xj^

.

Certificates are almost invariably issued under the common seal

of the company {y). A certificate under the common seal of the

company specifying any share or shares or stock held by any member
of the company is prima facie evidence of the title of the member
to the share or shares or stock therein specified (z). It follows that

the company will be estopped from denying the title of any bond fide

purchaser for value of shares who has acted on the strength of such

a certificate, except perhaps in the case where the company has

issued the certificate at the request of the person injured and the

company has consequently a counter-right to claim the indemnity

wliich arises from such a request {a) for a person who makes a

request, direction, or demand to a company to act on a forged

transfer (6) or a forged power of attorney (c), or it is thought on a

forged certificate, will be bound to indemnify the company against

the consequences of acting on his request.

Examples of this estoppel are to be found in cases where an original

allottee {d) or other person (e) has in good faith purchased or lent

money (/) on the strength of a statement, contained in a certificate

under the common seal of the company, that the shares are fully

paid when they are in fact not so ; and also in cases where a bond

fide purchaser for value has in good faith acted on a certificate

issued in consequence of a forged transfer having been registered {g).

{xx) Stock Exchange Rules, Ap- demand, see Bank of England v.

pendix 30 D, i«/ro, p. 1511. Cutler, [1908] 2 K. B. 208. A
{y) Where an official quotation power of attorney executed by a

on the Stock Exchange is desired person whilst of unsound mind
the articles must so provide. stands on the same footing : Daily

{z) Companies (Consolidation) Telegraph Newspaper y. Mclaughlin,

Act, 1908, s. 2.3. [1904] A. C. 776.

(a) Jiuhen and Ladenhurg Y. Great (d) Parbury^s Case, [189G] 1 Ch.

Fingall, [1906] A. C. 439, per Lord 100.

Davky, at p. 446. (e) Burkinshaivv. Nicholls (1818),

(b) Sheffield v. Barclay, [1905] 3 A. C. 1004.

A. C. 392. (/) Bloomenthal v. Ford, [1897]

(c) Starkey v. Bank of England, A. C. 156.

[1903] A. C. 114. As to what will (r/) Bahia and San Francisco

amount to a request direction or Railway (1868), L. R. 3 Q. B. 584.
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or of a third party having fraudulently induced the directors of the

company to affix its seal thereto (//). An estoppel of this kind may
arise even where the person to whom the certificate is issued has

in liis character as director signed the certificate {i), and wliere, as

in Barrow's Case (k), a purchaser with notice has acquired the shares

from a person entitled to the benefit of an estoppel.

The company may be estopped by issuing a certificate under the

common seal, even where the purchaser has not bought on the

strength of such certificate, as, for example, where, in consequence

of relying on the certificate issued, he has entered into a contract

to sell the shares therein referred to (/), or has lain by and lost his

remedy against his vendor {?n) ; and a company has been held to

be estopped where a transferee who lias taken shares without seeing

the certificate has subsequently paid a call relying on the certifi-

cate (n). In all these cases the cause of action does not arise from

the company giving any warranty by the issue of a certificate, and

the right of a person who has acted on the certificate arises only

when the company proceeds to do or omit some act which it could

not have done or omitted if such person had in fact been the true

owner of the shares, e.g. on a refusal to register a transfer of the

shares ; that will be the date to ascertain the measure of damages (»)>

for damages will usually be the remedy of the person injured
( p),

though where a certificate for stock has been wrongly issued the

company may possibly replace the true owner in his original position

by purchasing fresh stock (7).

Where a bond fide purchaser for value has bought without seeing

the certificate or has subsequently had a certificate wrongly issued, he

will not be able to set up any estoppel against the company, unless

he can show damage, even in cases where he has mortgaged the

shares for a loan which he has subsequently paid off and his mort-

gagees would during tlie currency of the loan have been entitled to

set up an estoppel against the company (r). A forged certificate

(h) Ottos Kopje Diamond Mines, of the call.

[1893] 1 Ch. 618. (o) Ottos Kopje Diamond Mines,

(i) Coasters, LuL, [inil] 1 Ch. [1893] I Ch. 018.

8(5.
( p) This will bo the case where

(k) (1880), 14 C. D. 432. the company has issued all its

(/) Balkis Consolidated v. Tom- authorized capital : Balkis Con-
kinson, [1893] A. C. 39(). solldated v. Tomkinxon, [1893] A. C.

(m) Dixon V. Kennaway, [1900] 1 39(1.

Ch. 833; cp. Piatt v. Rowe (1909), (7) Bank of Emjland v. Cutler,

20 T. L. R. 49. [1908] 2 K. B. 208 ; in the case of

(n) Hart v. Bolivia, etc., Alining shares this could jierhaps only be
Co. (1868), L. R. 3Ex. Ill ; this ca,se done with the consent of the true

has not, it is believed, been'foUowod, "^^"pi-; 'fhe case cited was not the

„.,,i ;. , , ,.,,. ,, , , case of a limited company,and .t would seem d.H.eult to under-
(,) ^ •,„„, ^ l^^^^^.i „,,.,•,„„

stand why the measure of damages (1880), 5 Q. B. D. 188. The
shovdd have exceeded the amount decision of Lindley, J., in the cross
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will not give any right by way of estoppel against the company,
even where the company has enabled the forger to issue it, e.g. by
giving him the custody or control of its seal, for such a certificate

is a mere nullity (s).

Every company must within two months after the allotment

of any shares, and within the same period after the registration of

a transfer of any shares, complete and have ready for delivery the

certificates of the shares allotted or transferred, unless the conditions

of issue otherwise provide. If default is made, the company and

every director, manager, secretary, or other officer who is knowingly

a party to the default will be liable to a fine not exceeding £5 for

every day during which the default continues {t).

The articles of association usually provide that every member
w^hose name is entered on ths register shall be entitled to a certificate

under the common seal of the company specifying the shares held

by him {u) ; not infrequently they also provide that the certificate

shall state the amount paid up thereon {x). The article also provides

that in the case of joint holders of shares only one certificate shall

be issued, and that delivery of such certificate to any one of such

joint holders shall be delivery to all.

• They also provide for the issue of a fresh certificate in the case

of a certificate being worn out, lost, defaced, or destroyed on payment

of a prescribed fee, and on such terms as to evidence and indemnity

as the directors may prescribe {y).

FORM OP SHARE CERTIFICATE.

No. Share Certificate.

The A. B. Company Limited

(Incorporated under the Companies (Consolidation) Acts 1908.)

Capital £50,000 divided into 25,000 Preference Shares of £1 each (num-

bered 1 to 25,000) and into 25,000 Ordinary shares of £1 each (num-

bered 25,001 to 50,000).

action of AngIo-A?nerican v. Spur- (x) This is not in the clause in

ling (1880), 5 Q. B. D. 188, is now Table A, but it was in Clause 2

overruled by Sheffield v. Barclay, of Table A, in the schedule to the

[1905] A. C. 392. Companies Act, 1862. In the case

(s) Ruben v. Great Fingall, [1905] of shares not fully paid at the date

A. C. 439, overruling Shaw v. Fort of the issue of the certificate a

Philip (1884), 13 Q. B. D. 103. receipt for the amount paid in

(t) Companies (Consolidation) respect of each subsequent call is

Act, 1908, s. 92. The offence can usually indorsed on the certificate

be prosecuted under the Summary and signed by the Secretary.

Jurisdiction Acts, but in Scotland (y) Table A, Clause 7. The fee

prosecutions must be instituted by must not exceed one shilling where

the Lord Advocate or a procm-ator an official quotation on the Stock

fiscal as the Lord Advocate directs : Exchange is desired. Stock Ex-

ihid., s. 276. change Rules, 1906. Appendix 30

{u) See Table A, Clause 6. B, infra, p. 1510.
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[The Preference Shares confer the right to a cumulative preferential

dividend at the rate of 7 per cent, per annum on the amount paid up

thereon and are entitled on a return of capital to have the amoimt paid

up thereon repaid in ])ri()rity lo all amounts i)aid up on the ordinar3' sliares

but they do not confer any fui-ther rights to dividends or on a distribution

of capital in a winding-up.] (z)

This is to Certify that A. B. of

is the registered holder of 50 [Preference] (2)

Shares of £1 each numbered to both inclusive in the capital

of the Companj' subject to tlie ])rovisions of tiie niemoranduni aiifl ai1 iclcs

of association of the company and that the amount of ten shillings per

share has been paid up thereon.

Dated 19

L.S. ^-^'iDirectors.

X.Y, Secretar}-.

Note.—The Company will not transfer any shares without the pro-

duction of a certificate relating to s\ich shares ; which certificate must be

surrendered before any deed of transfer, whether for the whole or any

portion thereof can be registered or a new certificate issued in exchange.

Note to be Endorsed on Payment of Call.

Received of A.B. the sum of £ being the amount of the

first call of 2^. Gd. per share made in respect of the within mentioned shares.

For the A.B. Company Ltd.

Transfers.

The shares or other interest of any member of a company in-

corporated under the Companies (Consolidation) Act, 1908, or under

the earlier Acts are personal estate capable of being transferred in

manner provided by the articles of the company (o). AVhere the

articles are silent on the point, every shareholder is entitled to transfer

his shares and to have the transfer registered (b). A transfer of

shares can be registered even though the transferors know that the

company is on the eve of winding-up (c), but where winding-up has

become inevitable, directors may refuse to register further

transfers (d).

(z) The words in square brackets making and accepting the transfer ;

may be omitted in the case of an see post, pp. 1124 et seq.

ordinary share certificate. (c) Taurine Co. (1884), 25 C. D.

(o) Companies (Consolidation) 118; distinguishing ChappclVti

Act, 1908, s. 22. Case (1871), Ch. (102 ; Allen's Case

(b) Cawley dk Co. (1889), 42 (187.3), 10 Eq. 449 ; see also il/j/rray

C. D. 209 ; Weston's Case (18G9), v. Bush (1873), L. R. 6 H. L. 37.

4 Ch. 20 ; Lindlur's Case, [1910] 1 {d) Alexander Mitchell's and
Ch. 312, even where the transfer is Rutherford's Cases (1879), 4 A. (I.

to evade liability ; De Pass Case 547, 51)7, 581 ; Nelson Mitchell v.

(1859), 4 De G. & J. 544. This of City of Glas'jow Bank (1879), 4

course assumes that the transferor A. C. 624.

and transferee are capable of
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On the application of the transferor of any share or other interest

in a company, the company must enter in its register of members
the name of the transferee in the same manner and subject 'to the

same conditions as if the application for the entry were made by the

transferee (e).

Transfers of the shares or other interest of a deceased member
of a company which are made by his personal representative will,

although the personal representative is not himself a member, be

as valid as if he had been a member at the time of the execution of

the transfer (/) ; and on the bankruptcy of a member his trustee

may exercise the right to transfer his shares to the same extent as

the bankrupt might have exercised it if he had not become bank-

rupt
(fi). Companies are usually anxious to induce persons who are

entitled to shares on the death or bankruptcy of a member to become
members, as in such way they will have some person {h) (viz. the

personal representative or trustee in bankruptcy), and not merely

an estate, liable for calls unpaid on the shares, and in consequence

the articles of association usually provide that any persons entitled

to shares on the death or bankruptcy of a member shall be entitled

to be registered upon producing such evidence as the directors may
require (i). Not infrequently further pressure is brought on such

persons to register by depriving them of some of the rights of member-
ship until they do register (k) ; but, where the articles place restric-

tions on the right to transfer, they should also place restrictions on

the rights of persons entitled to register by reason of death or bank-

ruptcy, for such persons claim by transmission, and not by transfer,

(e) Companies (Consolidation) are not entitled to receive notices

Act, 1908, s. 28 ; it is, however, still

the duty of the transferee to get the

transfer registered ; Skinner v. City

of London Marine Insurance Co.

(1885), 14 Q. B. D. 882.

(/) Companies (Consolidation)

Act, 1908, s. 29.

(g) Bankruptcy Act, 1883, s. 50.

(h) Such person will be liable once
his name is on the register, even
though there is also an entry that

he is a trustee or personal repre-

sentative ; nor does the fact that

the company is a Scotch company
which can enter trusts on its register

make any difference : Mvir v. City

of Glasgow Bank (1879), 4 A. C. 337.

(i) Cp. Table A, Clause 22 ; and
Tuticorin Cotton Press Co. (1894), 71

L. T. 723, as to the position of a

Scotch sequestrator.

{k) Before registration it has been
held that personal representatives

of meetings unless of course the

articles otherwise provide : Allen v.

Gold Reefs of West Africa, [1900] 1

Ch. 056, but perhaps s. 67 of the

Act, which differs from the corre-

sponding section of the Companies

Act, 1862, may incorporate the pro-

visions of Table A in such case.

It would seem that, in the absence

of an article to the contrary, per-

sonal representatives will have the

same right of property conferred

on them by the shares as would the

member through whom they claim,

e.g. the right to claim an allotment

of shares : James v. Buena Ventura,

etc.. Syndicate, [18961 1 Ch. 456, or

it is thought to vote or claim diva-

dends or capital. Cp. also New
Zealand Gold v. Peacock, [1894] 1

Q. B. 622 ; Bombay Burmah
Trading Corporation -v. Smith (1894),

21 Ind. App. 139.
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and such an article would in the absence of restrictions give an

unqualified right to registration (/). Under such an article the com-
pany is not entitled to make an entry in its register showing the cha-

racter in which the personal representative or trustee bankruptcy

holds shares, and personal representatives, and, indeed, trustees

generally, are entitled to decide in what order their names are to

appear in the company's register {m). If, as is commonly the case,

the company rotjuires production of the probate by executors,

this will only give it notice of the names and addresses of the execu-

tors, and the company cannot assume there has been a breach of

trust merely because one executor who has signed a transfer purports

to revoke his signature {n).

A company may always refuse to register a transfer of shares

which is not properly stamped (o), and very frequently the articles

give the directors power to refuse to register a transfer of shares

either in all cases or in certain cases, e.g. transfers of partly paid

shares to persons of whom they do not approve, or transfers of

shares over which they have a lien {p),OT transfers made by members
who are indebted to them («/). Where the consent of the Board is

requisite for a transfer, the fact that no formal consent has been

given is immaterial after the transferee's name has been entered on
the register (r).

Where the directors are only empowered to refuse to register

transfers under certain circumstances, those circumstances must
exist at the time when the transfer is presented to the company
for registration ; it will be no valid reason for refusing to register

a transfer that they have arisen after the transfer has been pre-

sented, but before it has actually been registered (s). But directors

are always entitled to take a reasonable time before registering a

(Z) Bentham Millf Spinning Co. Collieries, [1903] 2 K. B. 121.

(1879), 11 CD. 900; and see Cannocfc
( p) Table A, Clause 20. Where

atid Rugrlcy Colliery Co., Ex parte the article restricted transfers by
Harrison (1885), 28 C. D. 363, where a person indebted to the company,
a trustee in bankruptcy was not it was held that it must be read
entitled to be put on the register -with the articles giving the company
because the bankrupt had before a lien : Stockton Malleable Iron Co.

his bankruptcy executed a transfer (1876), 2 C. D. 101.

of the shares ; it made no difference (7) Table A in the Schedule to

that the company had declined to the Companies Act, 1862, clause 10.

register the transfer, and that tho Cp. Stocton Malleable Iron Co. (IHUi),

transferees consented to tho regis- 2 C. D. 101, for the construction of

tration of the transfer, although such an article,

they did not give up their seciu'ity. (r) Branksea Island (No. 2), Ex
(m) T. and H. Saunders & Co., parte Bentinck (1888), 1 :Meg. 23.

[1908] 1 Ch. 415. (s) Cawley and Co. (1889), 42

(n) Grundy v. Briggs, [1910] 1 C. D. 209 ; Reg. v. Inns of Court

Ch. 444. IlQlel (1860), 29 L. J. (q. b.) 269.

(0) Maynard v. Consolidated Kent
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transfer (t), and they usually give notice to tlie member holding the

shares specified in the transfer that a transfer has been lodged for

registration ; they do not owe any one a duty to do this (u), but it

is a wise precaution to take, as it may protect them from registering

a forged transfer and issuing a certificate by which they may eventu-

ally be estopped. If the directors of a company have power to

refuse to register transfers, either generally (x) or in certain cases {y),

they will not be bound to give their reasons for declining to register

a transfer, and in the absence of evidence to the contrary a Court

will assume that they have exercised their powers reasonably and

bond fide, but, like all other powers conferred on directors, a power

to refuse to register transfers is a fiduciary power, and on evidence

that it has been exercised improperly (s) the Court will intervene,

and in a proper case it will make an order for rectification of the

register under section 32 of the Companies (Consolidation) Act,

1908 («). De facto directors (b) or directors interested in the

transfer (c) can concur in passing a transfer. When the directors

are empowered to refuse to register a transfer to a person whom they

do not approve, they cannot decline to register a transfer merely

because they wish to keep all the shares of the company in one

family, nor can they in such case refuse to register all nominees of

the person proposed without even knowing who they are (d), for

even if the person proposed be himself objectionable, a desirable

nominee may be produced, and the company will only be concerned

with the person actually on the register (e). Further, where there

is such an article they cannot refuse to register any transfer

(t) Ottos Kopje Diamond Mines, cedent to registration is no impedi-

[1893] 1 Ch. 618. ment to relief under the section

(m) Simm v. Anglo-American where the directors have acted im-

(1880), 5 Q. B. D. 188. properly, for the shareholders' right

(x) Ex parte Penney (1873), L. K. of transfer is absolute except so far

8 Ch. 446. as it is diminished by contract :

(y) Coalport China Co., [1895] 2 Poole v. Middleton (1861), 29 Beav.

Ch. 404. The onus probandi in 646 ; and the directors' power of

these cases is on the persons refusal is apparently gone where

alleging the refusal to register is they have exercised it improperly :

wrongful: Hannans King, etc.. Bell Bros. (1891), 65 L. T. 245.

Mining Co. (1898), 14 T. L. R. 314

;

(6) Murray v. Bush (1873), L. R.

North City Milling Co., [1909] 1 Ir. 6 H. L. 246, and see this case also

179. as to the principles for guiding

(z) Tlie Court will not assume directors in passing transfers,

directors are acting improperly (c) -Bws/i's Cose (1871), 6 Ch. 246

;

merely because the proposed trans- the point was not dealt with on

feree has recently been admitted appeal (1873), L. R. 6 H. L. 246.

as a member in respect of other [d) i?eK Bros. (1891), 65 L. T. 245.

shares: North City Milling Co., (e) Pender v. Lushington (1877),

[1909] 1 Ir. 179. 6 C. D. 70 ; and cp. Shepherd's Case

(a) The fact that the approval (1866), 2 Eq. 564,

of the directors is a condition pre-
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whatsoever (/), or to refuse to register transfers because tlicy are made
with a view to increasing the voting power of the transferor by putting

the shares into the names of nominees (g) ; nor will such a power

justify a refusal to sanction a transfer because the transferor is

indebted to the company in cases where the company has no lien

for the debt (h), or because the transferee has given a false address

unless perhaps he has given it fraudulently (i) ; and the directors

cannot refuse to register a transfer without considering or discussing

the matter (k).

But if the transferee is interested in a rival company (l), or being

already a shareholder has involved the company in vexatious liti-

gation (m), these would seem reasons for refusing to register the

transfer. It may be pointed out that these are all cases where the

right to refuse registration is limited to a particular reason, namely,

non-approval of the transferee. Even where the power to refuse is

absolute, it is still a fiduciary power, and must be exercised bond

Jide in the interests of the company (w). A right to refuse to register

transfers given by the articles of a company will not be affected by
a vesting order (o).

Directors can deprive themselves of their right to refuse to

register a transfer ; for instance, if they agree to register a transfer

if a call is paid, they cannot refuse to register it if the call is paid
( p),

and where the articles require them to give a certificate before

registering transfers, and they have not done this, they cannot after

(/) Per Hellish, L.J., in Ex this in Bell Bros. (I89I), 65 L. T.
parte Penney (187.3), 8 Ch. 446, 245 ; it was considered doubtful in

commenting on Robinson v. Char- Robinson v. Chartered Bank (1866),

tered Bank (1866), L. R. 1 Eq. .32, L. R. 1 Eq. 32.

a case which as he pointed out was (to) Stewart v. James Keiller

decided on demurrer. (1902), 4 Fra. 657.

(f7) Siranton Iron and Steel Co. (n) Coalport China Co., [1895] 2

(1873), L. R. 16Eq. 559; 3/o//"a«v. Ch. 404, per Lindley, L.J., at

i^arryi//;ar (1878), 7 C. D. 591. p. 409; Rigby, L.J., added at

(/*) Pinkett v. Wright (1842), 2 p. 410, "and having regard to the

Hare 133. rights of the transferee," but it is

(i) Weston's Case (1869), 4 Ch. difricult to see what could bo tlio

20. rights of a transferee in such a case.

(k) Ceylon Land and Produce Co. (o) New Zealand Trust and Loan
(1891), 7 T. L. R. 692 ; in this case Co., [1893] 1 Ch. 403, at p. 412, and
there was evidence of unfair conduct see also this case Re Price (1894),

on the part of the chairman, and W. N. 169 ; Re Gre<json, [1893] 3

Chitty, J., said tliat the fact that Ch. 233 ; and Re C. M. O. Spinster,

the clause only appHcd to partly [1898] 2 Ch. 324 ; and Re Purvis,

paid shares, pointed to lack of [1904] 1 Ch. 373, as to forms of

pecuniary responsibihty being the vesting orders.

only proper reason for refusing
( p) Sice v. International Bank

registration. (1868), 17 L. T. 425.

(l) Chitty, J., seems to assume
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registration of transferees turn round and impeacli the registra-

tion {q).

A contract for the sale of shares on the Stock Exchange is not

conditional on the company allowing the purchaser to become a

complete member by admitting him to its register (r), but the vendor

under such a contract may not do anything to prevent the purchaser

from being registered (s) ; if the purchaser is not registered, he will

be liable to indemnify the vendor against all calls that may be made

on the shares after the transfer (i). Where directors have refused to

register a transfer they are not bound to give notice of the fact to

the transferor [u). A provision in the articles of association requiring

members to transfer their shares does not offend against the rule

against perpetuities, even though the transfer may have to be made

at a date exceeding a life or lives in being and twenty-one years,

after the time when the contract of membership was entered into
;

and a clause requiring a transfer at a fixed price if the member goes

bankrupt is not contrary to the bankruptcy laws (v). A private

company must restrict " the right to transfer its shares " {x)
;

pre-

sumably the restriction required is on the right to have transfers of

shares registered, for the mere transfer, apart from its registration,

in no way concerns the company. It would, moreover, seem as

the section is silent on the subject that an absolute restriction is

not necessary, any restriction which applies to all the shares of the

company, or at all events any restriction which enables the company

to limit the number of its members, would seem sufficient. Nor

does there seem to be anything to prevent such a company having

one form of restriction for one class of its members and another for

another class.

With regard to the form which transfers of shares have to take,

this is entirely a matter for the articles ; occasionally the articles

provide that transfers must be by deed. But such a provision is

not desirable, as it is common for holders of shares to borrow money

on their shares by depositing the certificates with a blank transfer

{q) Bargate v. Shortridge (1855), 139, does not seem to apply: a

6 H. L. C. 297 ; see also post, pp. 294 trustee in bankruptcy is not liable

e<seg.,asto the effect of registration. either personally or out of the

(r) London Founders' Association assets to indemnify the bankrupt

V. Clarke (1888), 20 Q. B. D. 576. against calls ; Levi v. Ayrcs (1878),

(«) Hooper v. Herts, [1906] 1 Ch. 3 A. C. 842.

549, (m) Sustard'a Case (1869), 8 Eq.

{t) Castellan v. Hohson (1870), 10 438.

Eq. 47 ; Eardoon v. Belilios, [1901] {v) Borland's Trustee v. Steel

A. C. 118. In these cases where Bros., [1901] 1 Ch. 279; Attorney-

there is no fund to indemnify the General \. Jameson, [1905] 1 Ir. 218.

vendor, and the piu-chaser is sui (x) Companies (Consolidation)

juris, the law as laid down by Wise Act, 1908, s. 121.

V. Perpetual Trustee, [1903] A. C.
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(i.e. the name of the transferee not being filled in) with the lender
;

in such a case, if the transfer recjuires to be by deed, the lender cannot

validly fill in the name of the transferee, for that will not make the

deed so completed the deed of the borrower, and the company can

refuse to register the transferee (?y), and even where it has registered

him he will be postponed to persons who have a prior equity (2).

On the other hand, if the articles only require transfers to be by

instruments in writing, even if a transfer bear a seal and the company

has been accustomed to require transfers to be by deed, the lender

will be entitled to fill up the blank and to demand registration of

the transfer as fully as he could have done if the blank had originally

been filled up (a) ; but even where the articles do not require transfers

to be by deed, a third party who takes a blank transfer from the

original lender will have no higher title than such lender had, and

cannot fill up the transfer for purposes foreign to the original con-

tract (&) ; but if the transfer is filled up before he gets it and without

his knowledge, the transferee will, even where the transfer must be

by deed, get a good title to the shares free from any claim by the

person who gave the blank transfer (c). The commonest form of

article requires transfers to be executed by the transferor and

transferee, and sets out that transfer must either be in any usual

or common form or in the form set out in the articles, such form being

itself a very common form {d). For the purposes of an official

quotation on the Stock Exchange, this would appear to be enough,

for all that is requisite is that the articles should provide that the

common form of transfer shall be used.

(y) Socu'te Gen€rale de Paris v. Brown, Janson c& Co. (1878), 38
Walker (1886), 11 A. C. 20; ap- L. T. 145, to have been affii-med on
proving Hibblewhite v. MacMorine appeal, but possibly the appeal was
(1840), 6 M. & W. 200 ; see also dismissed because security for costs

Barned's Banking Co., Ex parte Con- was not found, see 20 Sol. J. 584).

tract Corporation (1868), 3 Ch. 105, (b) France v. Clarke (1884), 26
as to such a transfer operating as C. D. 257 ; it was held in Fox v,

an agreement. Martin (1895), 64 L. J. (ch.) 473,
(z) Powell V. London and Pro- that this case was not overruled by

viJicioZ ^anfc, [1893] 2 Ch. 555. Colonial Bank v. Cadij (1890), 15

(o) Ex parte Sargant (1874), 17 A. C. 267; and see Re Wcrnhcr
Eq. 273; in France w. Clarke (\%M), (1888), 59 L. T. 579; Ortigosa v.

26 C. D. 257. Lord Selborne said Brown, Janson <b Co. (1878), 38

•with reference to this case that L. T. 145.

the applicant only claimed to stand (c) Union Credit v. Mersey, [1809]

in his transferor's shoes and not to 2 Q. B. 305; though this case docs

be entitled to any liighor right, that ""t relate to blank transfers of

his right in equity had been admitted shares it seems to establish the

and that there was evidence of above proposition ; see also Balkis

ratification; but for these circum- Consolidated Co. (1888), 58 L. T.

stances ho would have overruled "'^'^•

it. See also Tecs Bottle Co. (1878), (^) Table A, Clauses 18 and 10.

38 L. T. 145 (stated in Ortigosa v.

S.C.L. U
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Where the articles are silent on the subject, it would seem that

the form of transfer will be governed by established custom of the

company, and that tlic company may decline to register a transfer

not in the form usually used on transfers of its shares (e).

Even the Court in a winding-uj) cannot dispense with the pro-

visions of the articles dealing with the form which transfers are

to take
( /), and a fortiori the directors cannot do so, but if there is

some slight and immaterial variation from such form that will not

be enough to entitle the directors to refuse registration (^r). Thus

where the address is omitted {(j), or even a w^ong address {h), or a

wrong description {i) is without fraudulent intent given if there is

no doubt who the person in question is, this will not invalidate a

transfer, even in cases where the form of transfer sanctioned by the

articles requires the address to be given ; nor will the fact that

the numbers of the shares are wrongly given or are not given in the

transfer, where the intention to assign the number of shares specified

in the transfer and the intention to accept such shares is manifest,

for directions as to the distinguishing numbers of the shares being

inserted are simply directory, so as to enable the company to trace

the titles to the difierent shares [h). Of course very different ques-

tions would arise where it is doubtful whether the shares to be

transfered belong to one class or another.

The mere non-execution of a transfer by the transferee will not,

even though his execution is required by the articles, render the

transfer void {I).

Where the consideration is wrongly stated this will not invalidate

the transfer, or prevent the property in the shares transferred from
passing (m) ; but the directors may go behind a transfer and ascer-

tain what the consideration really is, and if, as the result of such
inquiries, they ascertain that a transfer is not properly stamped,
they may decline to register the transfer {n). W^here directors are

entitled to demand such evidence as they think fit of the right of the

(e) Marino's Case (1867), 2 Ch. (I) Taurine Co. (1884), 25 C. D.
596; this case was distinguished in 118.

Exj)arteSargant{\%14:),\l'E.c^.21Z. (m) Powell v. London and Pro-
S. 22 of the Act says the matter is to vincial Bank, [1893] 2 Ch. 555.
be regvilated by the articles. (it) Maynard v. Consolidated Kent

if) Walker's Case (1866), 2 Eq. Collieries, [1903] 2 K. B. 121. A
654. person who registers an instrument

ig) Letheby and Christopher, [190^] which is not duly stamped is liable

1 Ch. 815. to a fine of £10 : Stamp Act, 1891,
(h) Weston's Case (1869), 4 Ch. s. 17. It may be that s. 74 of tho

20; see also Discoverers' Finance Finance (1909-1910)Act, 1910, which
Corporation ; Lindlar's Case, [1910] deals with voluntary conveyances,
1 Ch. 207, 212, will increase the duties of directors

(•i) Master's Case (1872), 7 Ch. and secretaries. The circulars issued
292 ; Bishop's Case (1869), 7 Ch. by the Inland Revenue Commis-
296 n. sioners in April, 1910, and June,

(k) Letheby and Christopher, 1910, cited in Alpe, 12th ed. p. 43,
[1904] 1 K. B. 815 ; Ind's Case suggest that inquirj' ought to be
(1872), 7 Ch. 485; Bishop's Case made in all cases where there is a
(1869), 7 Ch. 296 n; and cp. Piatt transfer for a nominal consideration.
V. Roive (1909), 26 T. L. R. 49.
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transferor to transfer, they may require his certificate to be left

witli the company for their inspection (o). The stamps on transfers

are the same as were those on conveyances on sale, before the latter

were doubled by the Finance (1909-1910) Act, 1910
( ;j). Directors

cannot, as against an innocent transferor, rely on their own default

in not passing a transfer (q).

In lieu of the old writ of distringas a notice in lieu of distringas

may now be given by any person claiming to be interested in any

stock or shares standing in the books of a company. Such person

or his solicitor must make an affidavit in the prescribed form (r),

with such variations as circumstances may require, and such

affidavit and a notice also in the prescribed form (s) must be

filed at the central office, and an office copy of the affidavit with

a duplicate of the notice authenticated by the seal of the central

office must be served on the company. A note must be appended

to the affidavit stating on whose behalf it is filed and to what

address any notices are to be sent {/).

If after such a notice the company receives a request to transfer

the stock or shares or for payment of dividends, it must give notice

by sending a prepaid letter through the post to the person interested,

at the address given ; but the company cannot by reason of any

such notice decline to register a transfer or to pay dividends for more

than eight days from receiving a request so to do without the order

of a Court or Judge (u), and any person who has given such a notice

must on receiving the notice from the company forthwith apply for

an injunction.

In spite of these elaborate rules, and the provisions of the Act

preventing a company from entering notices on its register (x), it

has been held that a company cannot register a transfer of shares

if it has notice of an adverse claim to the shares comprised in such

transfer, even though no notice in lieu of distringas has been given (ij).

(o) East Wheal Martha Mininy change of such adcb-ess a niomoran-

Co. (1863), 33 Beav. 119; see also dum must bo served on the coni-

Colonial Bank v. Whinney (188(j), pany, but this will not affect any
11 A. C. 42G ; Socwt*:' Gc'ne'ralc v. notice given before such alteration

Walker (1880), 11 A. C. 20. has been duly notified : ibid., r. 7.

( p) Supra, p. 166. («) O. 46, r. 10 R. S. C. Tho
(q) Banjate v. Shortridge (1855), notice may be withdrawn on a

6 H. L. C. 297 ; Murray v. Bush written request of the person who
(1873), L. R. 6 H. L. 37. has obtained it, and any other

(r) O. 4(), rr. 2, 3, and 4, R. S. C. person claiming to be intoresteil

(») Appendix B to R. S. C, Forms in the sliarcs or stock may by
No. 22 and 27. From these forms motion or summons get an order

it would appear that the notice can putting an end to its operation:

only be given when the interest is ibid., r. 9.

claimed under some instriunent in (x) Companies (Consolidation)

writing. Act, 1908, s. 27.

(t) O. 46, r. 5 R. S. C. ; and see (y) Peat v. Clayton, [1906] 1 Ch.

ibid., r. 6, as to service of notices Ou 059.
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It was not said for how long a company was bound to hold up a

transfer because of such notice, but it would seem that the proper

course for a company receiving such a notice is to inform the person

giving it that they will register the transfer unless he takes legal

proceedings (s).

A judgment creditor may obtain a charging order against stock

or shares in which the judgment debtor is beneficially interested.

Such an order is usually made on ex parte summons, and is made

as an order nisi in the first instance, and has the same effect as a

notice in lieu of distringas on being served on the company ; it is

then either made absolute or discharged. But no proceedings can

be taken to enforce such an order until six months after the date of

the order (a) ; it must then be made in a fresh action specially

brought to enforce it (5). A charging order will give the chargee no

higher rights than the person against whom the order was made

had (c) at the date of the order nisi (d).

The measure of damages for a wrongful refusal to register a

transfer of shares is the difference between the price of the shares

when the transferee ultimately gets them and what he would have

got for them if his transfer had been registered in due time, and he

had realized them prudently as soon as he could do so after that

time, but at the same time without being too hasty about realiza-

tion ; the number of shares comprised in the transfer and the prices

ruling at the time when it should have been registered and all other

surrounding circumstances must be taken into account (e).

On a contract for the sale of shares on the Stock Exchange, if

part only of the shares comprised in a certificate form the subject

of the sale, it is usual for the certificate to be sent with the transfer

for certification, and on receipt of such transfer and certificate the

secretary or other proper oflicer of the company marks the transfer

with the words " certificate lodged." Unless a transfer is duly

accompanied by the certificate relating to the shares comprised

therein, or is certificated, the rules of the Stock Exchange provide

that the purchaser may refuse to pay for his shares. The certificate

is then retained by the company, and in its place fresh certificates

are issued. Such certification is not ultra vires on the part of the

(2) Grundy v. Briggs, [1910] 1 Re Leavesly, [1891] 2 Ch. 1.

Ch. 444. (6) Kolckmannv. Mcurice, [1903]

(a) O. 46, r. 1 R. S. C. and 1 and 2 1 K. B. 534.

Vict. c. 110, ss. 14 and 15, and 3 and (c) Gill v. Continental Gas Co-

4 Vict. c. 82, s. 1. Such an order (1872), L. R. 7 Ex. 332 ; Gray v.

takes effect from the date of the Stone (1893), 69 L. T. 282.

order WM-i if made absolute : Brere- (d) Haly v. Barry (1868), 3 Ch.
ton v. Edwards (1888), 21 Q. B. D. 452 ; Brereton v. Edwards (1888),

226, 488. It can be made even 21 Q. B. D. 488.

where the judgment creditor is (e) lioojjcr v. Herts, [1906] 1 Ch.

himself incapable of giving a charge : 049.
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companj', as it facilitates dealings with the company's shares, and

this is likely to benefit the company (/).

The giving of this certificate only amounts to a representation

that documents have been lodged with the company which are

apparently in order, and wliich primd facie show the transferor's

title to transfer, and it does not imply a warranty of the transferor's

title or of the validity of the certificate, and the company will not

be estopped if a transfer is certificated where no share certificate

has been lodged, if the certificate is in fact with the company at

the time wlien the transfer is left with it and shows a title to trani-fer

the shares, which in fact the transferor had not got ; as, for instance,

where he has previously transferred the shares to a person who has

not got a fresh certificate, for in sucli case the person who has

acted on the certification would have been equally misled if it were

true that the certificate had been lodged and is really damaged by

the lack of title in his transferor, and not by the certification {/).

Moreover, if the officer of the company, whose duty it is to certify

transfers, returns the transfer after certification to the transferor,

the company will not be liable to persons who subsecjuently deal with

the transferor on the faith of his having the certificate and without

knowledge of the certification (/<). If it is the duty of the secretary

of the company to certify transfers, tlie company will not be liable

to an action for deceit if the secretary fraudulently and for his own
ends certificates the transfer, where no certificate has been lodged, nor

will the company in such case be liable by estoppel if, as is usually

the case, its secretary is a mere servant, and in no sense its general

agent, and the misrepresentation is consequently not made by the

company (^). The company will, however, apparently be liable by

estoppel if a transfer of fully paid shares is certificated where the

shares transferred are not fully paid xi]), even if no certificate has

been lodged or if the certificate lodged is silent as to whether the shares

are fully paid up or not {k). It would seem, now, that this decision,

if good law, can only apply where there is no fraud, unless owing to

exceptional circumstances the fraud can be attributed to the com-

pany {i) ; and it would seem to follow that the company will be

estopped where its secretary negligently certificates a transfer,

(/) Bishop v. Balkia Consolidated Cavanagh, [1902] A. C. 117, though

(1890), 25 Q. B. D. 512. it is there pointed out that tins

(/*) Longman v. Bath Electric latter case was a case of the secre-

Tramways, [1905] 1 Cl». G46. tary being fraudulent. Lord Mac-
(?) George Whitechnrch, Ltd. v. naohten and Lord James at pp.

Cavanagh, [1902] A. C. 117. 120, 133, and 134, both say tliat the

(k) McKay's Case, [1896] 2 Ch. company will not he estopped where
757. In Lindley on Companies, the secretary certificates a transfer

6th Edition, at pp. 83, 670, and and no certificate has in fact been

1081, tjiis case is treated as over- lodged,

ruled by George Whitechurch, Ltd. v.
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which is shown by the certificate relating to the shares comprised

therein to be out of order, whether such certificate is or is not

lodged with the transfer.

Where there is a conflict of rights between two innocent parties

claiming shares, the general rules are (1) that the person who has

the complete legal title to the shares or who has as between himself

and the company an unconditional right to be registered will have

priority
; (2) where both parties have only equitable rights the person

whose equity is prior in point of time prevails.

Both these rules are, however, liable to be displaced by the

conduct of the parties in a given case.

With regard to (1), it has been doubted whether anything but

the complete legal title will prevail (/), and it seems to be the case

that nothing short of registration will protect a person where the

company has a discretion as to registration, as, for instance, where

no complete and properly stamped transfer has been delivered to

the secretary of a company governed by the Companies Clauses Act,

184.5 {m), or where the company's deed provides that no person

shall be registered as a member until he has executed the com-

pany's deed and no offer to do so has been made, or where the articles

regulate transfers in any way (w).

Again, w^here certificates contain a note that no transfer will be

registered without the production of the certificate relating to the

shares comprised therein, a person who puts forward a transfer

unaccompanied by the necessary certificate has not an uncon-

ditional right to be registered, at all events unless he can prove the

loss or destruction of his certificate (o), although probably the com-

pany would not incur any liability if it registered the transfer without

the production of the certificate
( p), unless, of course, it had notice

at the time of registration of the prior claim of some other person

with whom the certificate had been deposited as security for money

or otherwise {q).

Except in the case of volunteers (r), persons with a complete

(I) Ireland v. Hart, [1902] Ch. (o) Colonial Bank v. Whinney
522 ; but see Peat v. Clayton, [1900] (1880), 11 A. C. 420 ; SocicteGene'raie

1 Ch. 0.59. V. Walker (1880), 11 A. C. 20.

(m) Nanney v. Morgan (1888), ( p) Shropshire Union Railway.<>,

37 C. D. 340. etc., Co. v. Reg. (1875), L. R. 7

(n) Moore v. North Western Bank, H. L. 490 ; Rainford v. James

[1891] 2 Ch. 599 ; and see also Ire- Keith, [1905] 1 Ch. 290 ; Guy v.

landv. Hart, [1902] 1 Ch. 522, where Waterlow Bros. (1909), 25 T. L. R.

there was no restriction on transfers, 515.

but the directors lieard of the (q) Rainford v. James Keith,

adverse claims while availing them- [1905] 2 Ch. 147.

selves of their right to take a (r) Graham v. O'Connor (1895),

reasonable time to register the 73 L. T. 712.

transfer.
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legal title to shares will be postponed to persons having a higher

equity only if they knew, or must be taken to have known, of such

equity before they acquired the legal title (s), or if they have subse-

quently estopped tlieinselves from relying on it (t) ; but if the com-

pany knew of the equity at the time of registration, but nevertheless

registered the transfer, it may apparently rectify its register so as

to relegate the transferee to the position he would have held if he

had never been registered (w). A person cannot avail himself of

a legal title which he has got in after he has notice of prior equities (x)

or where he has acted negligently (y).

Where shares are held by trustees who have no authority to sell,

if they transfer to a purcliaser for value without notice (z) and the

transferee is registered or obtains an unconditional right to be

registered, the title of the transferee will prevail over that of the

cestuis qui trustent, but the title of the cesfuis qui truslcnl will pre-

vail if asserted before the transferee is in such position (a), unless

they have in any way estopped themselves from asserting their

rights.

Persons interested in shares will be held to have estopped them-

selves against a bond fide purchaser for value without notice (includ-

ing, of course, a mortgagee {h)) where they have aiithorized a sale

or a mortgage, even though there is a limitation on the power which

is so conferred, and regard is not had to such limitation (c) unless

it has come to the knowledge of the purchaser before he has paid

his money, and on this principle it has been held that an agent

authorized to sell can, if his principal has executed a transfer to him,

give a good title to a mortgagee [d), and that a principal who at the

bidding of his agent has executed a transfer to a bank, which is in

(s) Colonial Bank v. Hepworth London and County Banking Co.,

(1887), 36 C. D. 36 ; and Sheffield [1901] 2 Ch. 231.

(Lord) V. London Joint Stock Bank (y) Walker v. Linom, [1907] 2 Ch.

(1888), 13 A. C. 333, as explained 104.

in London Joint Stock Bank v. (s) Cp. Briggs v. ]\Iassey (1880),

Simmons, [1892] A. C. 201 ; in LorcZ 42 L. T. 49, as to what will not

Sheffield's Case the lenders knew amount to notice,

that they were in all probability (a) Shropshire Union Railways,

dealing with an agent having etc., Co. v. Reg. (1875), L. R. 7 H. L.

limited authority, and were so put 496.

on incjuiry : see Cooke v. Eshelhy (6) Except perhaps whore the

(1887), 12 A. C. 271. mortgage is a security for an anto-

(t) Colonial Bank ^^. Cady (1890), cedent debt: Roots v. Williamson

15 A. C. 267 ; Hone v. Boyle (1891), (1888), 38 C. D. 485.

27 L. R. Ir. 137 ; the cases on blank (c) Brockleshy v. Temperance, etc.,

transfers have already been dealt Building Society, [1895] A. C. 173 ;

with. Marshall v. National Provincial

(u) Peat V. Clayton, [1906] 1 Ch. Bank (1892), 40 W. R. 328.

659. (fl) Rimmcr v. Webster, [1902] 2

(x) Ortigosa v. Brown, Janson db Ch. 163.

Co. (1878), 38 L. T. 145 ; Taylor v.
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the habit of lending money on, but not of purchasing shares of the

nature of those comprised in, the transfer, will be estopped from

denying that such transfers confer a good security on the bank for

money lent (e), for although an agent for sale has not usually authority

to mortgage (/), the only limit of authority which can be recognized

where there is a written document is, in the absence of express

notice, the document itself (g) ; and, indeed, the rule itself scarcely

seems to hold good in the case of a broker to whom a client has

transferred stock (Ii).

A receipt clause in a transfer will, if there has been a sale, protect

a person relying on it against the vendor's lien of a principal, even

though the consideration has never passed, the reason for this being

because the person relying on it will have the higher equity, and

not because of any doctrine of estoppel (i). If there has in fact been

no sale and no money has passed, the principal will not be barred

by a receipt given by his agent from showing such fact, even in

cases where if he had given the receipt himself there would be an

estoppel against him (k). The ordinary statement in a transfer

that the money has been paid is as effectual an acknowledgment

as the ordinary conveyancing receipt (l).

It is possible that a trustee is in this respect in a different position

to an agent, and that the mere fact that a person has taken a transfer

in the name of a trustee will not prevent his setting up his rights

against even a purchaser for value without notice who has not obtained

a legal title to the shares (m) ; and a person who has once been an

agent for sale will, when he ceases to have authority to sell, be in

the same position as though he had been in the position of a trustee,

and not an agent for sale of the shares {n).

If a person deposits bonds which pass by delivery with an agent

or a trustee for safe custody, and that agent or trustee delivers

(e) Bentinck V.London Joint Stock v. Bullock, [1896] 2 Ch. 192.

Bank, [1893] 2 Ch. 120. {k) Capell v. Winter, [1907] 2 Ch.

(/) Paterson v. Tash (1743), 2 376, it is very difficult to reconcile

Str. 1178 ; Dauhiqny v. Duval this case with Rirmner v. Webster,

(1794), 5 T. R. 604 ; Werner v. Gill, [1902] 2 Ch. 163.

[1905] 2 K. B. 172, affirmed, [1906] (l) Rimmer v. Webster, [1902] 2

2 K. B. 574. Ch. 162; see, however, Renner v.

(g) Bryant, Powis and Bryant v, Tolley (1893), 68 L. T. 815.

Quebec Bank, [1893] A. C. 170 ;
(w) Burgis v. Constantine, [1908]

Hambro v. Burnand, [1904] 2 K. B. 2 K. B. 484 ; Carritt v. Real and
10. Personal (1889), 42 C. D. 263 ; in

(h) Collis v. Hibernian Bank Lloyd's Bank v. Bullock, [1896] 2

(1893), 31 L. R. Ir. 261 ; cp. Magnus Ch. 192, Chitty, J., held that there

V. Queensland National Bank (\%^8), had in fact been a sale, though it

37 C. D. 466. could have been avoided, and the

(^) Capell v. Winter, [1907] 2 Ch. trustee had power to sell.

376, commenting on Rice v. Rice (n) Burgis v. Constantine, [1908]
(1853), 2 Drew. 73 ; Lloyd's Bank 2 K. B. 484.
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them to a purchaser for value witliout notice, it follows that the

true owner's rights will be postponed to those of such purchaser, even

though the bonds be not negotiable instruments (o).

These cases are all based on estoppel, but to found such an estoppel

there must not merely be conduct of culpable neglect calculated to

lead others, and in fact leading them, to believe in a certain state of

circumstances, but the neglect must be in the transaction itself, and

must be of some duty owed by the person guilty of neglect towards

the person who has suffered or towards the general public or some

class of the public to whom such person belongs (j>), and must be

the proximate cause of the loss. Thus the mere fact that a company

has allowed its secretary to have the custody of its seal and has

thereby enabled him to transfer stock under a forged power of

attorney purporting to bear such seal {7) or to issue certificates

fraudulently (/•) will not prevent the company from establishing that

an innocent purchaser for value has no title to the stock or the shares

mentioned in the certificates ; and a person who has given his broker

transfers which are blank with regard to the descriptions of the

shares to be transferred and has left the certificates of shares other

than those he intended to transfer with such broker will not be

precluded from showing that the broker has fraudulently and con-

trar)^ to his instructions filled up the blanks in the transfers with

the descriptions of such other shares (s) ; nor will a company be

precluded from denying the title of a purchaser of shares where the

certificate relating to the shares has been deposited with it and it

has negligently allowed it to be handed to the wrong person (/).

Where a company has registered a forged transfer it will have

to replace the original owner of the shares transferred in the position

he occupied before the transfer was registered {u) ; but it will be

entitled to be indemnified, as is above stated (x), by the person who

put forward the forged transfer. The cause of action in such case

arises when the company first declines to treat the person whose

name has been wrongfully removed from the register as the owner of

the stock or shares which have been wTongfully transferred, and the

Statute of Limitations will not commence to run till then {u). The

(o) Goodwin v. Robarts (1876), 1 A. C. 439.

A. C. 476; Hone v. Boyle (1891), {s) Swan v. North British Aus-

27 L, R. It. 137. tralaaian (1863), 2 H. & C. 175;

( p) Swan V. North British Atistra- Taylor v. Great Indian Peninsula

lasian (1863), 2 H. & C. 175 ; and (1859), 4 De G. & J. 559.

see also Kepitigalla Rubber Estates v. (t) Longman v. Bath Electric

National Bank of India, [1909] 2 Tramways, [1905] 1 Ch. 646 ; and
K. B. 1010, 1025. see Northern Counties, etc.. Fire

(q) Bank of Ireland v. Evans' Insurance Co. v. ]Vhipp (1884), 26

Trustees (1855), 5 H. L. C. 389; C. D. 482.

Merchants of the Staple v. Bank of {u) Barton v. North Staffordshire

England (1888), 21 Q. B. D. 160. Railway (1888), 38 C. D. 458.

(r) Ruben v. Great Fingall, [1906] (x) Supra, p. 281.
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fact that the company sends a notice to the owner of shares inform-
ing him that tliere has been an application to transfer his shares

and stating that the shares will be transferred unless they hear from
him to the contrary will not protect the company if they do register

a forged transfer (?/).

Where shares are registered in the joint names of several execu-
tors (z), they must all be parties to a transfer even where the register

contains a note that they are executors {a).

Companies (b) who issue or have issued shares, stock, or securities

transferable by an instrument or by an entry in any books or

register kept on their behalf have power to make compensation by
a cash payment out of their funds for any loss arising from a transfer

of any such shares or securities in pursuance of a forged transfer or

of a transfer under a forged power of attorney whether such loss

arises and whether the transfer or power of attorney was forged

before or after the passing of the Forged Transfers Act, 1891, and
whether the person receiving compensation or any person through

whom he claims has or has not paid any fee or otherwise contributed

to any fund out of which the compensation is paid (c). A company
may, if it thinks fit, provide either by fees not exceeding the rate

of Is. on every £100 transferred with a minimum charge equal

to that for £25 to be paid by the transferee upon the entry of the

transfer in the books of the company, or by insurance, reservation of

capital, accumulation of income, or in any other manner which they

may resolve upon, a fund to meet claims for compensation (d).

For the purpose of providing such compensation any company
may borrow on the security of its property (e), and may impose

such reasonable restrictions on the transfer of their shares, stocks,

or securities or with respect to powers of attorney for the transfer

thereof, as it may consider requisite for guarding against losses

arising by forgery (/). A company which makes compensation

under these Acts for any loss arising from forgery has without pre-

judice to any other right or remedy the same right or remedy against

{y) Barton v. London and North building, or loan society, by or in

Western Raihvay (1S90), 24: Q. B.T>. pursuance of any Act of Parlia-

77. ment : The Forged Transfers Act,

(z) Barton v. North Stajfordshire 1891, ss. 2 and 3.

Railway (1888), 38 C. D. 458. (c) The Forged Transfers Act,

(a) Barton v. London and North 1891, s. 1 (1), as explained by the

Western Railway (1890), 24 Q. B. D. Forged Transfers Act, 1892, s. 2.

77. (d) The Forged Transfers Act,

(b) This inckides all companies 1891, s. 1 (2), as amended by the

incorporated by or in pursuance of Forged Transfers Act, 1892, s. 3.

any Act of Parliament or by Royal (e) Forged Transfers Act, 1891,

Charter and the Act also applies s. 1 (3).

to any industrial, friendly, benefit (/) Ibid., s. I (4).
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the person liable for the loss as the person compensated would have

had (g).

Wiiere a transfer of shares has been made and nothing remains

to be done to complete the transaction, such transaction can only

be set aside if fraud is proved {li).

Dividends.

We have already considered the question of what funds a com-

pany can make available for dividend. We now come to the question

of the provisions of the articles on the subject and of the distribution

of the dividends among the members.

Not infrequently the articles provide that dividends shall only

be paid out of the profits of the business of the company {i), thus

preventing accretions to capital from being divided, and in other

cases they provide that dividends shall only be paid out of profits (k),

thus requiring the company to make good any losses of capital it

may have suffered (/).

It is almost an invariable rule (//;) that no shareholder is entitled

to any share of the profits of the company until a dividend has been
declared («), and where this is the case even a preference share-

holder cannot in a winding-up claim for arrears of his dividend out
of profits which have been earned if no dividend has been declared (o),

and the declaration of a dividend is a condition precedent to an
action.

Usually the articles provide that the company in general meeting
may declare a dividend, but that such dividend shall not exceed the

amount recommended by the directors (jj), or that the directors

may with the sanction of the company in general meeting declare a
dividend {q). If they empower the company to declare a dividend
at the ordinary general meeting and require the accounts to be
submitted to such meeting, no final dividend can be declared at an
extraordinary general meeting (qq). The articles usually also enable

the directors to declare or pay interim dividends (r), under such an
article even where an interim dividend has been declared and the

(</) The Forged Transfers Act, s. 1 (o) Crichton Oil Co., [19021 2 Ch.
(5). 80 ; E.spurla Latul and Cattle Co.,

(h) Seddon v. North Eastern Salt [1909] 2 Cli. 187: but soinotimes
Co., [1905] 1 Ch. 32G. the articles dealing with the dis-

(?) See Clause 73 of Table A in tribution of assets on a winding-up
the Schedule to the Companies Act, vary tliis rule : see W. J. Hall and
18f.2. Co., [1909] 1 Ch. 521, where an

(k) Table A, Clause 97. express ])r<)s'ision for payiiietit of

(/) Bond V. Barrow Haematite Co., arrears of the preferential dividend
[1902] 1 Ch. 353. was held only to apply to the extent

(m) For an exception to tliis rule that there were profits in hand,
see Bridxjewater Nam'f/ation, [1891] {p) Tabl(> A, Clause 95.

2 Ch. 317, where the articles were (q) See Clause 72 in Ta))le A in

very special ; and see also Spanish the Schedule to the Companies Act,
Prospecting Co., [1911] 1 Ch. 92. 1802.

(n) Bond-v. Barroir Hcematite Co., (qq) Nicholson v. Rhodesia Trad-
[1902] 1 Ch. 353 ; Accrimjton Cor- ing Co. (1897), 1 Ch. 434.
poration Steam Tramways, [1909] 2 (r) Table A, Clause 96.
Ch. 40.
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funds to meet it set aside, the company can decide not to pay the

dividend (s).

The articles also usually provide that the directors may before

recommending or declaring a dividend set aside part of the profits

to a reserve fund and empower them to apply such fund for the

purposes of meeting contingencies, equalizing dividends, and other

purposes {t): Even without such an article, however, the directors

may, unless the articles are very special, set aside part of their profits

or even all their profits to a reserve fund, and may invest such fund

in any investments (of course, other than the shares of the com-

pany) which they consider desirable {u). Where the reserve fund

has been invested and employed in the business of the company,

the Court will usually be slow to take the view that it has been, so

to speak, dedicated to capital, so as not to be available for distri-

bution as profits in succeeding years (x). As between tenant for

life and remainderman, the tenant for life is entitled to all profits

distributed unless the company has validly capitalized them by

resolution or otherwise (y), but where the trustees have an option

of taking cash or fully or partly paid shares, and they elect to take

the shares, such shares will belong to capital (:;). Apart from a

special article—and it is desirable that there should be such an

article—directors must pay dividends in cash, and not in shares,

debentures, or any other form of specie (a). Such payments would,

however, appear unobjectionable where authorized by the articles (6),

but of course the amount credited as paid up on the shares must not

exceed the amount of the dividend. Dividends are apportionable

as between a tenant for life and remainderman, and it is doubtful

whether any provision in the articles would be enough to exclude

the provisions of the Apportionment Act, 1870 (c). Before paying

any dividend companies must pay the income tax payable by them.

Broadly speaking, any company residing (d) in England must pay

(s) Laqunas Nitrate Co. v. 60 L. J. (ch.) 488 ; Hume Nishefs

Schroeder (1901), 85 L. T. 22. Settlement (1911), 27 T. L. R. 461 ;

(0 Table A, Clause 99. -^e Palmer (1912), 56 Sol. J. 363.

(u) Burland v. Earle, [1902] A. C. (2) ^e Malmn, [1894] 2 Ch. 578.

83 ; see also Fisher v. Black and (a) Wood v. Odessa Watenvorka

White Co., [1901] 1 Ch. 174, where (1889), 42 C. D. 636.

dividends were payable " out of (&) See cases in the three preced-

profits available for dividends," ing notes: Hoole v. Great Western

and the directors were held to be Railway (1868), 3 Ch. 262, is not

entitled to set aside part of the an authority to the contrary, as it

profits to a reserve fund. turned on the words of the Act of

(x) Hoare and Co., [1904] 2 Ch, Parliament there in question.

20s ;Bouchv.Sproule (1887), 12 A. C. (c) Re Oppenheimer, [1907] 1 Ch.

385 ; Re Alsbury (1890), 45 C. D. 237. 399.

(y) Bouch v. Sproule (1887), 12 (d) A company not registered in

A. C. 385 ; Re Piercy, [1907] 2 Ch. England may be resident there
:
De

389; and cp. Re Northage (1891), Beers v. Howe, [1906] A. C. 435;
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income tax on the profits of every business carried on by them

either wholly or partly in England (e), but not on the profits of any

business carried on wholly abroad (/) ; a company will, however,

have to pay on foreign investments, even where the profits are not

actually received in England, if it carries on business there {g).

For this purpose the fact that a company resident in England owns

all the shares of a foreign company will not make the business

of the foreign company the business of the English company, unless

the foreign company is a mere nominis umbra; such shares will

be simply foreign investments of the English company {k). Where

a company is not resident in England it pays income tax only on

the profits of any business carried on there (i). A company cannot

claim either the exemptions given to persons of small income, even

when its income is such as would entitle an individual to a remission

of the whole or part of the tax {k), or the benefit of the provisions

of the Income Tax Acts as to earned incomes (kk). On the other

hand companies are not liable to super-tax (kkk).

The rule in the absence of any article dealing with the distribu-

tion of dividends would seem to be that they must be distributed

amongst the members (/) in proportion to the nominal value of their

shares, and irrespective of the amounts paid up on their shares {7n).

The provisions in Table A of the Schedule to the Companies

Act, 1862 («), that dividends shall be paid to members in proportion

to their shares in effect usually carried this out (o), for it is very rare

where shares are not divided into different classes to find shares of

different nominal amounts in the same company, except where some

of the shares have been consolidated or subdivided, and where some,

but not all, the shares of a company have been consolidated or

subdivided, a consolidated share would probably for the purpose

of such an article be reckoned as entitled to the same amoimt of

and see also Attorney-General v. Monkland, [1906] A. C. 86 ; and
Alexander (1875), 10 Ex. 20 ; Cesena see as to Income Tax generally, the
Sulphur Co. v. Nicholson (1876), 1 Income Tax Acts, 1842 and 1853.
Ex. D. 428 ; Goerz v. Bell, [1904] Of course all companies have to
2 K. B. 136 ; American Thread Co. pay tax on lands situate in England
v. Joyce (1912), 106 L. T. 171. vmder Schedule A.

(e) San Paulo v. Carter, [1896] (kk) Finance Act, 1907, a. 19, as
A. C. 31 ; London Bank of Mexico amended by the Finance (1909 to
V. Apthorpe, [1891] 2 Q. B. 378. 1910) Act, 1910, s. 67.

(/) Colquhoun v. Brooks (1889), (kkk) Ibid., s. 66.

14 A. C. 493 ; Bartolomay, etc., Co. (I) For this purpose tlie estate
V. Wyatt, [1893] 2 Q. B. 499. of a deceased member is a member :

(y) Liverpool v. London and Globe Bombay Burmah Trading Corpora-
Insurance Co. V. Bennett, [1911] 2 lion v. Smith (1894), 2rind. App.
K. B. 577 ; cp. Grcsham v. Bishop, 139.

[1902] A. C. 287. (m) This seems to follow from
(/() Gramophone and Typetvritcrv. Birch v. Cropper (1889), 14 A. C.

Stanley, [1908] 2 K. B. 89. 525.
(i) Attorney-General v. Alexander (n) Clause 72.

(1875), 10 E.x. 20. (o) Oakbank Oil Co. v. Crum
(^•) J\Iylamv. Market Harborontih, (1883), 8 A. C. 05.

[1905] 1 K. B. 708 ; Curtis v. Old
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dividend as the shares wliicli have been consolidated into such one

share would have been entitled to before consolidation, and where

a share has been subdivided into several shares such shares would

together be entitled to the same dividend as the original share
( p).

The Act, however, provides (q) that a company may, if authorized

by its articles, pay dividends in proportion to the amount paid up

on each share, where a larger amount is paid up on some shares than

others ; and it is very common for a company to provide for this

by its articles. Table A, which adopts this form of article with a

modification (r), goes on to provide that no amount paid on a share

in advance of calls shall while carrying interest be treated as paid on

the share. The provision is, liowever, it is thought, unnecessary, for

such payments are not made by a member in his character of member,

but he is a creditor in respect of them (s), and the articles only form

a contract between (t), and dividends are in the absence of provision

to the contrary only payable to members ; further, a contract to

pay sums in advance would seem to negative any right to dividends.

It may be argued that sums which have been paid by persons after

the forfeiture of their shares under a provision of the articles have

been paid in respect of the shares (w), but the answer to this is that

it is quite clear, taking the act as a whole (x), that the capital of

the company consists of the amounts paid up on shares and the

amounts unpaid on sliares, these expressions having in effect a

technical meaning, and that amounts paid up in advance of calls

do not form part of such capital (y), otherwise interest could not be

paid on them where the company has no fund available for dividend.

There is nothing, however, to prevent a company receiving amounts

in advance of calls as part of their paid up capital ; but in this

case dividends and not interest would be payable (a).

{ p) Cp. Wakefield Rolling Stock, to the position of a member with

[1892] 3 Ch. 165. regard to claims under the articles

{q) Companies (Consolidation) for rights other than members'rights.

Act, 1908, s. 39 (3). The articles simply empower the

(r) Clause 98. Where nothing is company to confer such rights,

paid up on some of the shares {u) Randt Gold Co., [1904] 2 Ch.

dividends are paid according to the 408. The person liable to pay
amounts of the shares. these sums is liable as a debtor and

(s) Lock v. Queensland Investment not as a contributory : Ladies^ Dress

Co., [1890] A. C. 461 ; and soe supra. Association v. Fulbrook, [1900] 2

p. 263. Q. B. 370.

(t) Bailey v. British Equitable, (x) Cp. Companies (Consolida-

[1904] 1 Ch. 374; this case was tion) Act, 1908, ss. 2, 25 (1), 41, 53

reversed, [1906] A. C. 35, but such (and also the previous sections on

reversal does not affect this point : reduction of capital), 87 (1) (6), 91

Automatic Self Cleansing, [1906] 2 and 123.

Ch. 34, and see Eley v. Positive (y) Lock v. Queensland Investment

Government (1876), L. R. 1 Ex. D. Co., [1896] A. C. 461.

20, 88, and supra, pp. 90 and 91, as (a) Re Sharpe, [1892] 1 Ch. 154.
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Frequently the cai^ital of companies is divided into more than

one class of shares, and one of such classes is entitled to a dividend

at a specified rate on the nominal amount or on the amount paid

up on the shares, such dividend to be paid before the other class

of shares gets anything. In such case the preferential dividend is

•primafacie cumulative {h), i.e. if the profits of any year or years are

not sufficient to pay the full dividend the holders of the shares

carrying such dividend will, out of the profits of subsequent years,

be entitled to have the deficiency made good before the holders of

the other shares get anything ; and where each class of shares is

to get a dividend at a specified rate, and the balance of profits is

to be divided among the two classes, both the fixed dividends will

be cumulative (c), the principle being that the word dividend means

a rateable proportion of the profits of the company, and not of its

profits in a particular year. Where, however, the fixed dividend

is to be paid out of the yearly profits {d) or the net profits of each

year {e), it will be non-cumulative. Income tax will, of course, have

to be deducted before paying tlie fixed dividend, and the shareholders

entitled to such dividend will not, as against the other shareholders,

be entitled to more than their fixed dividend less such income tax (/) ;

but it will, it seems, be difierent where the contract to take shares is

an English contract—if a foreign or colonial income tax is imposed

after the shares have been issued, in such case the preference share-

holders are entitled to get their dividend wdthout deducting such

foreign or colonial income tax before the ordinary shareholders get

anything (^).

In well-drawn articles the lien on shares given to the company
extends to dividends that may be declared (h). Sometimes the

articles give the company a power of forfeiting dividends that have

not been drawn for a certain period {i) [e.g. three years) ; but the

Stock Exchange committee will not grant an official quotation

where the articles contain such a clause {k). Apart from such a

clause, the debt created by the declaration of a dividend will ])e

statute barred twenty years after the dividend has been declared (/) ;

(6) Henry v. Great Northern Rail- Ch. 02 1.

way (1857), 1 De G. & J. fiOG, (i43
; {(/) Spiller v. Turner, [1897] 1

Webb V. Earlc (1875), 20 Eq. 550 ;
Ch. 505.

FoHter V. Coles, [inoiij W. N. 107. (/') Tablo A, Clause 9.

(c) Allen V. Londonderry and (0 See Table A in tlie scliedule

Enniskillen Railway (1877), 25 to the Companies Act, 1802, Clause
W. R. 524. 70.

(d) Adair v. Old Bushmills Dis- (A) Stock Exchange Rules, Ap-
tillery, [1<)08] W. N. 24. pendix .30, B., infra, p. 1510.

(f) Staples V. Easttnan Photo- (I) Artisans' Land and Mortgage
graphic Materials, [1890] 2 Ch. 303. Co., [1904] 1 Ch. 790; the company

(/) Aahton Gas Co. v. Attorney- does not become a trustee of a
General, [1906] A. C. 11, [1904] 2 dividend for a shareholder at all



304 Shares

the articles also usually contain a clause providing that no dividend

shall bear interest against the company (m) and for notice of divi-

dends being given, and they also enable the company to pay a dividend

to any one of joint holders (n).

It is within the competence of directors who have the powers

usually conferred on directors to decide how, and within reasonable

limits when, a dividend shall be payable, and if they decide to pay

a dividend by cheque or dividend-warrant sent through the post,

the posting of the cheque or dividend-warrant will amount to pay-

ment of the dividend, even if it is lost in the post. Moreover, where

a meeting sanctions a dividend with notice that the company pro-

poses to pay it in this way, there the members impliedly request

that the dividend shall be so paid, and this by itself will be enough

to exonerate the company from liability for loss in the post (o).

The person entitled to the dividend will usually be entitled to a

fresh cheque or warrant for his dividend under section 69 of the

Bills of Exchange Act, 1882, on indemnifying the company against

all persons whatever in case the cheque or warrant is found again
( p).

This decision is not altogether easy to follow, and it may be wise to

have an article dealing with the matter.

Where a dividend is declared between the date of a contract for

sale of shares and the transfer, it will be payable to the transferee

if the contract be silent on the point (q).

FORM OF DIVIDEND WARRANT, ETC.

The A.B. Company Limited.

No. E.C.

Ordinary Share Dividend.

Dear Sir or Madam,

In accordance with a resolution of the Board sanctioned by a

resolution of the Company in general meeting declaring a dividend at the

rate of per cent, per annum for the year 19 on the ordinary

shares of the company. I beg to annex Warrant as follows :

—

Dividend of per cent, per annum on fully paid ordinary

Shares of £1 each £

Less Income Tax at in the £

events where no fund has been set 3 T. L. R. 182 ; but see Pennington

apart to meet his dividend : Severn v. Crossley (1898), 77 L. T. 43.

and Wye, etc.. Railway Co., [1896] { p) See Thairlwall v. Great

1 Ch. 559. Northern Railway, [1910] 2 K. B.

(ot) Table A, Clause 102 ; cp. 509.

/Jis/iiowv. GHs6c/(1870), lOEq. 393. (?) Black v. Homershayn (1879),

(n) Table A, Clauses 100 and 101. 4 Ex. D. 24, and as to Stock Ex-

(o) Thairlwall v. Great Northern change bargains, see StockExchange

Railway, [1910] 2 K. B. 509

;

Rules, Rule 101.

following Norman \. Bicketta (1887),
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I hereby certify that the Income Tax deducted has been or will be paid

to the Commissioners of Inland Revenue.

Shareholders claiming exemption or abatement are hereby informed

that the Inland Revenue will receive this statement as a voucher on claim-

ing the same.

Name
Tliis portion of the sheet to be retained by the Shareholder.

X.Y.

Secretary.

No. The A.B. Company, Limited.

Ordinary Share Dividend.

Dividend Warrant half year ending

Banking Company Limited.

Pay or Order.

Pounds

£

Secretary.

Signature of the person

to whom the warrant

is made payable.

Note.—This warrant must bs presented for payment to the Bankers

upon whom it is dra\vn witliin 6 months from date.

Members may if desired have their dividends paid direct to their

Bankers ; a form of authority for this purpose may be obtained on apph-

cation.

Votes.

The number of votes and the voting power given to each share

is a matter w^hich is regulated by the articles of association of each

company. If the articles are silent on the subject, each member

has one vote, however many shares he may happen to have (r).

The usual provision, however, is to give each member one vote for

every share he holds, though frequently certain classes of shares,

e.g. preference shares, are not given a vote or are only given a vote

on certain specified matters. Votes are a right of property, and a

member may exercise his votes at a meeting of the company in such

way as he pleases, and without regard to the interests of the com-

pany (s). Thus a member may vote on the question of the company

entering into contracts with himself, and such a contract will be

binding on the company even in cases where the person interested

(r) Companies (Consolidation) or subdiNndcd, see Wakrfirld Rollinij

Act, 1908, 8. 67. For the case Stock, [1892] 3 Cr. 165.

where some only of the jiharos of a (s) Fender v. Lushington (1877),

company have been consolidated 6 C. D. 70.

S.CL. X
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holds a majority of the votes in the company (t). Moreover, a

member may contract to use his vote in a particular way on all

fut,ure occasions, and will be bound by such contract even when

he holds his shares as trustee (m). No doubt there is a limit to the

powers of those holding a majority of the votes in a company
;

such limit is hard to dejfine, but it seems to come to this—a majority

cannot bind a majority either (1) where what they propose to do is

outside the powers of the whole company in such case any one

shareholder can obtain an injunction to restrain the company from

doing the ultra vires act (x), or (2) where the act proposed amounts

to a fraud on or an interference with the rights of property of the

minority. In such case the action must be brought by the plaintiff

suing on behalf of himself and all other shareholders of the defendant

company other than such as are made defendants {e.g. the directors)

and the company is made a defendant {y). tSuch an action is main-

tainable where shareholders holding a majority of votes decline to

take steps to upset a fraudulent contract {z), or where the majority

are forcing through a reconstruction scheme which sacrifices the in-

terests of the minority (a). In the cases now under consideration

the company is the proper plaintiff, and the shareholder suing must

show that it has declined to take action (6). Discovery can be

obtained against the company (c), but it would not seem right to

cast it in damages or costs, for the gist of the action is that the

company has been injured by the wrongful acts of the majority.

A third exception to the general rule seems to be that a mere

majority of the company cannot do anything prohibited by the

articles {d).

But putting aside these exceptions, the general rule is that the

Court will not interfere in the management of the company unless

the company itself is the plaintiff {e). In one case it was held that

the Court would not interfere though the company had not strictly

(t) North Western Transportation (1877), 6 C. D. 82.

V. Beatty (1887), 12 A. C. 589; (a) Clinch v. Financial Corpora-

Ving V. Robertson and Woodcock Hon (18G9), 4 Ch. 117.

(1912), 5G Sol. J. 412. (b) Russell v. Wakefield Water-

(u) Greenwell v. Porter, [1902] 1 works (1875), 20 Eq. 474.

Ch. 530. (c) Spokes v. Grosvenor, etc.,

(x) Howden v. Yorkshire, etc.. Hotel, [1897] 2 Q. B. 124.

Collieries, [1903] 1 K. B. 308, 336, (d) Automatic Self Cleansing, etc.,

[1905] A. C. 256, but it is usual Co. v. Cunninghame, [1906] 2 Ch.

even in this case for the plaintiff 34 ; Salmon v. Quin and Axtens,

to sue on behalf of himself and all [1909] 1 Ch. 311 ; [1909] A. C. 442 ;

others. and see Marshall Valve Gear, etc.

(y) Atwoolv.Merryiveather{\S&l), v. Manning Wardle, [1909] 1 Ch.

5 Eq. 464 n. ; Menier v. Hooper^

s

267.

Telegraph (1874), 9 Ch. 350. (e) Fosa v. Harbottle (1843), 2

(2) Atwoolv. Merryweather (1867), Hare 461 ; Mozley v. Alston (ISil),

5 Eq. 464 ; Mason v. Harris (1879), 1 Ph. 790.

11 C. D. 97; and cp. Duckettv. Gover
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followed the provisions of its articles, and though an invalid notice

of a meeting to pass an extraordinary resolution to alter the articles

had been given, the Court declined to interfere in an action by a

minority {/), and in similar actions it has declined to prevent the

directors from setting aside a fund to reserve before declaring a

dividend (g) to restrain a company from extending its business in a

manner not originally contemplated (h) or to interfere with the ruling

of a chairman on the question whether there could be a poll on a

(juestion of adjournment {i). On special and extraordinary resolu-

tions the rule always was that members and only members could

vote, and any provision in the articles or otherwise enabling non-

members {e.g. debenture holders) to vote was invalid (k) ; this de-

pended on the terms of the Statute, and it is not thought that the

provisions of the present section make any difference as they still

only enable members to vote although " persons entitled according

to the articles to vote " are allowed to demand a poll (l). For this

purpose the word members means the persons who are on the com-
pany's register of members and who have agreed to become mem-
bers (m) ; but the provisions of Table A seem to indicate that it

may include other persons who represent members. Thus a lunatic

or person of unsound mind may vote by his committee curator

bonis or other person in like position (w). It is thought that the

articles may provide for an infant voting by his guardian, and it

would seem that, apart from special provisions to the contrary, the

executors or administrators of a deceased member or the trustee in

bankruptcy of a bankrupt member may exercise the voting rights

of the deceased or bankrupt member (o). Further, the Act pro-

vides (p) that a company which is a member of another company
may by resolution of its directors authorize any of its officials or

any other person to act as its representative at any meeting of that

other company, and tliat the person so authorized shall be entitled

(/) Normandy v. hid Coope ds elected directors, and so could con-
Co., [1908] 1 Ch. 84 ; this case duct such mooting properly. Theso
Boenis very doubtful law, as it in cases are more fully discussed, po.vi,

effect enables a majority to decido p. 397.

whether a special resolution has (A;) Companies Act, 1802, s. 51.
boon passed, in spito of the fact {I) Companies (Consolidation)
tluit a threo-fom'ths majority is Act, 1908, s. (iO.

required at the first meeting. {m) Pender v. Lunhinylun (1877),
(.7) Burlatul v. Earle, [1902] A. C. G C. D. 70.

^•^- (n) Table A, Clause 02.
{h) Cawphcllv. Australian Mutunl (o) Cp. Table A, Clause 23.

Provident Society (1908), 77 L. J. Jaiae,^ v. liucna Vcntuni Sijndicafc
(P- ?•) 117. [1896] 1 Ch. 450 ; New Zeala,id (fold

(,t) Macdougallv. Gardiner (IS15), v. Peacock-, [1894] 1 Q. 13. 622-
1 C. D. 13 ; in this case it was in Allen v. Gold Reefs of West Africa
the plaintiff's power to put matters [1900] 1 Ch. 650.

'

right by liolding another meeting, (p) Companies (Consolidation)
as he and his friends had been Act, 1908, s. 68.
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to exercise the same powers on behalf of the company which he re-

presents as if he were an individual shareholder of that other com-

pany. The articles may also confer on bearers of share warrants

the same right of voting as if they were members {q). It must be

borne in mind that the ordinary method of voting is by a show of

hands, but that a poll may be demanded either by the number of

persons necessary for that purpose under the articles, or if the articles

are silent on the subject by any one member (r). On a show of

hands the chairman has, except under very exceptional articles,

only to count the number of hands held up ; he cannot take any

count either of the number of votes each person may be entitled

to (s) or of the proxies he may hold {t). These matters may only

be taken into account on a poll. No member is entitled to vote by

proxy unless the articles of association authorize such voting (u)
;

but they usually do contain such a provision (x). They also usually

provide for the form of proxy necessary, usually setting out such

form, and not infrequently they provide that only persons who are

themselves members and entitled to vote shall be entitled to act as

proxies {y). Usually in such cases the articles require that proxies

shall be deposited at the registered offices of the company, a certain

time before the meeting at which they are intended to be used (z).

It would seem that under the common form of article requiring

proxies to be members, membership at the date when the proxy is

to be used is all that is necessary (a). A member using proxies

which have been given to him is not required to state who has given

him the proxies (6), though this will presumably appear from the

proxies themselves.

The provisions of the articles with reference to proxies must be

strictly complied with, and directors or others counting votes at

meetings should reject proxies which are not in accordance with

such requirements, e.g. unattested proxies, where the articles say

(q) Companies (Consolidation) (y) Table A., Clauses 65 and 67,

Act, 1908, s. 37 (4). such a provision would apparently

(r) Reg. v. D'Oyley (1840), 12 be implied, Central Bahia Railway

A. & E. 139 ; Chillinqton Iron Co. (1902), 18 T. L. R. 503 ; Madras

(1885), 29 C. D. 159; and see Com- Irrigation Co. (1881), W. N. 120 ;

panics (Consolidation) Act, 1908, and op. the provisions relating to

s. 09, as to special and extraordinary companies holding shares on other

resolutions. companies which are contained in

{s) Horhury Bridge, etc., Co. {I'il^), s. 68 of the Companies (Consolida-

11 C. D. 109. tion) Act, 1908, and are set out,

{I) Ernest v. Loma Gold Mines, supra, p. 307.

[1897] 1 Ch. 1, unless it would seem (z) Table A, Clause 66.

the proxy is not otherwise entitled (a) Bombay, Burmah, etc. Co. v.

to a vote. Dorahji Cursetji Shroff, [1905] A. C.

{u) Ilarben v. Phillips (1883), 213.

23 C D. 14. (b) Forester V. Newlands Diamond
(x) Cp. Table A, Clause 64, Mines (1902), 18 T. L. R. 497.
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proxies are to be attested (c). Letters and powers of attorney for

the purpose of appointing a proxy to vote and proxies for voting

at one meeting or at an adjournment thereof must be stamped with

a duty of one penny Ix'iore execution, and tliey must state the day

upon which the meeting at which they are intended to be used is

to be held. The duty may be denoted by an adhesive stamp, which

must be cancelled by the person executing the instrument (d).

Although such a proxy must be stamped before execution, the

operative parts may be filled in after stamping and execution (c).

A proxy that authorizes a vote at the next meeting without specify-

ing the day will be bad, on the ground that it does not comply with

the provisions of the Stamp Act (/).

Any one who makes or executes or votes or attempts to vote

under or by means of any such letter or power of attorney or voting-

paper which is not duly stamped will incur a fine of £50, and every

vote given or tendered under the authority or by means of the letter

or power of attorney or voting-paper will be void (g). Proxies in

which the day of meeting is not named may be stamped after execu-

tion with a IO5. stamp (/<). Directors may send stamped proxy

papers to members of the company filled up with their own names

as proxies, and may pay for the printing, stam})ing, and posting

of such papers out of the funds of the company {i). A person who

has given a proxy may verbally authorize the person to whom it

is given or any other person to fill in blanks (/t).

The articles usually contain provisions dealing w4th the question

of which of several joint holders of shares is to vote (/), and they

not infrequently provide that persons who have not paid all calls

(c) Harben v. PhiUips (1883), 23 wluoh tlie orifjiiiiil election was to

C. D. 14. take place was postponed, and tlie

(fi) Stamp Act, 1801, s. 80 ; but rival candidate was not the same
see s. 7 of the Finance Act, 1907, as the jierson who was expected to

referred to, post, note {h). To cancel compete when the proxy was
the stamp a person need not now given, the decision is difficult to

write his name and the date across understand,

it; McMuIlenv. Sir Alfred Hickman (g) Stamp Act, 1891, s. 80.

SteaniKhip Co. (1902), 71 L. J. (en.) (h) Ewilinh and Scottish Bank,
706. [189.3] 3 Ch. 38.') ; under s. 7 of tlie

(e) Sadgroiie v. Bri/don, [190"! 1 Finance Act, 1907, proxies executed
Ch. 318 ; Ernest v. Lama Gold abroad can now be stamped with a
Mines, [1897] 1 Ch. 1, where the Id. stamp within thirty days after

date was filled in after execution by arrival in this C(nnitry.

the secretary of the company. (i) Peel v. London and North

(/) Reg. V. M'lnerncy (1891), Western Railway, [1907] 1 Ch. 5;
30 L. R. Ir. 49, and see Howard v. Campbellv. Australian JMutu/il Proin-

Hill (1889), 59 L. T. 818, where it dent Society (\QOH),n L.J. (p.r.) 117.

was held that a blank proxy in {k) Ex parte Lunca-nter (1877), 5
favour of a certain named person C. D. 911.

would not authorize a vote at the [l) Table A, Clause Gl. '

next meeting ; as the meeting at
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or otlicr sums presently payable by them in respect of tlieir shares

sliall not be entitled to vote {m). Even where there is such an

article, the Court will not in the absence of evidence of an improper

motive in making a call restrain directors from enforcing a call until

after a meeting to decide whether tliey are to continue in ofttce is

held, and the Court cannot direct that the votes of persons who

have not paid a call shall be counted (n).

Share Warrants.

A company limited by shares may, if authorized by its articles,

with respect to any fully paid shares or to stock, issue under its

common seal a warrant stating that the bearer of the warrant is

entitled to the shares or stock therein specified, and may provide

by coupons or otherwise for the payment of the future dividends

on the shares or stock included in the warrant (o).

A stock or share warrant entitles the bearer to the share or

stock therein specified, and such shares or stock may be transferred

by delivery of the warrant {})), and a stock or share warrant is, by

mercantile usage, a negotiable instrument (q).

The bearer of a share warrant is, subject to the articles of the

company, eiititled on surrendering it for cancellation to have his

name entered as a member in the company's register of members ; and

the company is responsible for any lossincurredbyanyperson by reason

of the company entering in its register the name of a bearer of a share

or stock warrant in respect of the shares or stock therein specified

without the warrant being surrendered and cancelled (r). Where

the articles of a company contain provisions authorizing the issue

of share or stock warrants, the Registrar of Joint Stock Companies

will not register the company as a private company, presumably

on the ground that it is impossible to restrict the transfer of shares

or stock comprised in a share or stock warrant. The bearer of a

stock or share warrant is apparently not a member, but he may,

if the articles so provide, be deemed to be a member within the

meaning of the Act, either to the full extent or for any purposes

defined in the articles ; except that the shares or stock specified in

the warrant may not be reckoned as or towards any qualification

for being a director or manager of the company {s).

(m) Table A, Clause 63. Such (o) Companies (Consolidation)

an article must be carefully drawn, Act, 1908, s. 37 (1).

otherwise a purchaser of forfeited (p) Ibid., s. 37 (2).

shares may as in Randt Gold Mining (g) Webb, Hale <fc Co. v. Alexan-

Co. V. WainwrigU, [1901] 1 Ch. dria Water Co. (1905), 93 L. T.

181, find he is not entitled to vote 339.

owing to the default of his pre- (r) Companies (Consolidation)

,decessor. Act, 1908, s. 37 (3).

(n) Anglo-Universal Bank v. Ba- (s) Ibid., s. 37 (4).

ragnon (1881), 45 L. T. 362.



Share Warrants 311

On the issue of a sliarc or stock warrant the company must

strike out of its register of members the name of the member then

entered tiierein as holding tlie shares or stock specified in tlie warrant

as if he jiad ceased to be a member, and must enter in the register

the foUowing particuhars, namely :

—

(i.) The fact of thy issue of the warrant.

(ii.) A statement of the shares or stock included in tlie warrant,

distinguishing each share by its number ; and

(iii.) The date of the issue of the warrant.

Until the warrant is surrendered, the above particulars are

deemed to be the particulars required by the Act to be entered in

the register of members ; and on the surrender the date of the sur-

render must be entered as if it were the date at which a person

ceased to be a member (t).

After the issue of a share warrant the summary required by the

Act must show

—

(i.) the total amount of shares or stock for which share warrants

are outstanding at the date of the return ; and

(ii.) the total amount of share warrants issued and surrendered

respectively since the last return ; and

(iii.) the number of shares or amount of stock comprised in each

wan-ant (m).

The articles usually enable the directors to issue share warrants

on the request of the registered holders of fully paid shares and on

payment of the fee prescribed by the articles or settled by the direc-

tors, and also the stamp duty {x). They also usually provide for

the surrender of share or stock warrants, and for the rights to which

the holders of such stock or share warrants are entitled. It would

seem that the bearer of a stock or share warrant must, before he is

entitled to exercise any of the rights of a member in respect of the

stock or shares comprised in his warrant, produce such warrant to

the company {y). Frequently the articles provide that this deposit

nuist be made a certain number of days before exercising any right,

and also for the company giving a person who makes such deposit

a voucher showing that his warrant has been deposited.

Usually share warrants have attached to them coupons entitling

(<) Companies (Consolidation) value of such shares or stock

:

Act, 1908, 8. 37 (5). Stamp Act, 1891; tit. Share War-
(u) Ibid., s. 26 (2). rant. This duty is not affected by

(x) Table A, Clause 35; the the Finance (1909-1910) Act, 1910.

stamp on a share or stock warrant The penalty for failing to stamp is

is of an amount equal to three £50 : Stamp Act, 1891, s. 107, and
times the amomit of the ad valorem see also Finance Act, 1899. Section

stamp duty which would bo charge- 13 of the Finance Act, 1911, does
able on a deed transferring the not apply.
stock or shares specified in the (y) Cp. Wedgwood Coal and Iron

warrant if the consideration for Co. (1877), fi C. D. 627.

such transfer were the nominal
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the bearer to any dividends whicli may be declared on the shares

or stock comprised on such warrants, and the articles not infrequently

j)rovide for the advertisement of all dividends while there are any

stock or sliare warrants outstanding {z).

Any person who (1) with intent to defraud, forges or alters, or

offers, utters, disposes of, or puts off, knowing the same to be

forged or altered, any share warrant or coupon, or any document

purporting to be a share warrant or coupon, issued in pursuance

of the Act, or by means of any such forged or altered share

warrant, coupon, or document, purporting to be a share warrant

or coupon issued in pursuance of the Act demands or endeavours

to obtain or receive any share or interest in any company
under the Act, or to receive any dividend or money payable in

respect thereof, knowing the warrant, coupon, or document to be

forged or altered ; or (2) who falsely and deceitfully personates any

owner of any share or interest in any company, or of any share

warrant or coupon, issued in pursuance of the Act, and thereby

obtains or endeavours to obtain any such share or interest or share

warrant or coupon, or receives or endeavours to receive any money
due to any such owner, as if the offender were the true and lawful

owner, is guilty of felony, and on being convicted thereof will be

liable, at the discretion of the Court, to be kept in penal servitude for

life or for any term not less than three years.

Any person who without lawful authority or excuse, proof of

which lies on him, engraves or makes on any plate, wood, stone, or

other material any share warrant or coupon purporting to be a share

warrant or coupon issued or made by any particular company in

pursuance of the Act, or to be a blank share warrant or coupon so

issued or made, or to be a part of such a share warrant or coupon, or

uses any such plate, wood, stone, or other material for the making
or printing of any such share warrant or coupon, or of any such blank

share warrant or coupon, or any part thereof respectively, or know-

ingly has in his custody or possession any such plate, wood, stone,

or other material is guilty of felony, and on being convicted thereof

will be liable, at the discretion of the Court, to be kept in penal

servitude for any term not exceeding fourteen years and not less

than three years (a).

FORM OF SHARE WARRANT AND COUPON ATTACHED.
The A.B. Company Limited.

(Incorporated under the Companies (Consolidation) Act, 1908.)

Capital £ divided into shares of £1 each.

No.

This is to certify that X.Y. or other the bearer hereof is entitled to the

(z) See Table A, Clauses 35 to (a) Companies (Consolidatioii;

40 as to share warrants. Act, 1908. s. .'J8.
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shares numbered to both inclusive in the capital of the C!om-

pany subject to the provisions of the memorandum and articles of the

Company,

Given under the common seal of the Company this day of 19

L.S. [Directors.

Secretary.

Coupon,
j

No.

The A.B. Company Limited. Pay the dividend {&) payable on the shares

mentioned in the anpexed share warrant No. 66 for the year lU

Secretary.

Advertisement of Dividend for Share Warrant Holders (c).

The A.B. Company Limited. Notice is hereby given that at the ordinary

general meeting of the above-named company held at on

day the day of 19 a divi-

dend was declared of 5 per cent, on the amount paid up on the shares of

the company. Holders of share warrants to bearer maj- collect their

dividends on presenting coupon No. at the company's regis-

tered office No. Street, E.C., or at the Bank Limited

No. Street, E.C.
Secretary.

Holders of share warrants to bearer intending to submit a claim for

refund of income tax to the Inland Revenue Department should apply

for a certificate when presenting their coupons.

Stock.

A company limited by shares may, if so authorized by its articles,

alter the conditions of its memorandum by converting all or any of

its paid-up shares into stock, and may also reconvert that stock

into paid-up sliares of any denomination (d) ; if it does either of tliese

things it must give notice to the Registrar of Joint Stock Companies

specifying the shares converted or the stock reconverted {c).

Where such a company has converted any of its shares into stock

and given notice to the Registrar of Joint Stock Companies, all the

provisions of tlie Act wliich apply to shares only cease to apply to

such of the share capital as is converted into stock ; and the register

of members of the company and the list of members to be forwarded

(b) Or the interim dividend as deposited; the notice also usually

the case may be. These coupons states that the share warrants will

form ]mrt of tlu^ share warrant and l)o rctaiiicd until after the meeting,

arc not, it is thought, apart from a f'(>rtifi('at(> being issued as pre-

such share warrant negotiable in- scribed by the articles in the

struments. See posi, p. 467, note {('). nieanwhilo.
(c) Notices of meeting to share (d) Companies (Consolidation)

warrant liolders given by adver- Act, 1908, s. 41 (1) (c).

tisement should state the same (e) Ibid., s. 42. See ante, p. 84,

matters as are stated on notices as to the form of such notice, and
of meetings and also tlio date on as to copies of the memorandum
or befort! which and the jjlace issued after the conversion showing
where share warrants are to be such alteration.
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to the Registrar must show the amount of stock held by each member
instead of the amount of shares and the particulars relating to shares

required by the Act
( /).

Where payment in full is made, stock can be issued without

going through the formality of issuing shares—but the issue of

bonus or partly paid stock is ultra vires—^and it has been held that

the holders of stock so issued are not members (j^).

The principal effect of turning shares into stock seems to be that,

subject to the provisions of the articles, any amount, however small,

of the stock may be transferred, for the whole stock issued forms

one mass. Usually, however, the articles enable the directors to

fix a minimum amoimt of stock transferable and to forbid transfers

of fractions of that minimum (g) ; they also generally confer on the

holders of stock the same rights as are conferred on holders of shares,

but subject to a proviso that no right in relation to meetings shall

be conferred by any such aliquot part of stock as would not if existing

on shares have conferred that right (A). There is no reason why stock

should not be converted into stock warrants (i), though Table A
does not allow of this being done (k).

As stock may be reconverted into shares of any denomination
it would appear desii-able to provide that the reconverted shares

shall confer only the same privileges as the stock from which they

are reconverted, otherwise the result of such reconversion may
be to confer on a share of very small or very large denomination
the same voting rights as are conferred by other shares.

It follows from the nature of stock, that it can have no dis-

tinctive numbers and stock certificates will be on the same form
as share certificates except that they will certify that the holder

is the holder of £ stock in the capital of the company ; usually,

too where there is a minimum amount transferable, they will contain

a note stating that the stock is only .transferable on amounts of

£ {i.e. the minimum) and multiples of that amount.

Rights to New Shares on an Increase of Capital.

It is not unusual for the articles to provide that on an increase

of capital and subject to any direction of a general meeting of the

company, new shares must be offered to existing members—as

nearly as possible in proportion to their holdings. Such articles

often further states that the offer must be made by a notice

specifying the number of shares to which each member is entitled

and must limit a time within which shares if not accepted will

be deemed to be declined, and that on the expiration of such

notice or on a member stating that he does not desire the shares

to which he is entitled the company may dispose of such shares as

(/) Companies (Consolidation) of stock rights to dividends and
Act, 1908, s. 43. profits, and apparently gives them

(j^) Home and Foreign Invest- no rights on a winding-up.
ment andAgency Co.,[\Q\2}\Ch..'J2. {%) Companies (ConsoUdation)

(g) Table A, Clause 32. Act, 1908, s. 37.

(/i) Cp. Table A, Clause 33. This {k) Table A, Clause 34.

clause only gives small amounts
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it sees fit (/). Under such clauses, subject to any provision

to the contrary in the articles, the representatives of a deceased

member are entitled to the shares to which the deceased would

have been entitled (in). If sliares are held by trustees any new

shares to which they become entitled belong to the estate and if

they are not in a position to take them the right to call for the new

shares should, if valuable, be sold for the benefit of the estate (??).

The notice is usually accompanied by a letter of renunciation, which

must bear a sixpenny stamp (o), so as to enable the shares or rather

the right to call for them to be sold. Where an owner of shares is

under contract to sell such shares at the date when he becomes

entitled to fresh shares in right of his holding, the purchaser will be

entitled to such fresh shares and the vendor will hold them as trustee

for liim
( ])).

FORM OF OFFER OF SHARES TO EXISTING SHAREHOLDERS.

Dear Sir,

I am requested by the directors to offer j'ou new shares of £

eacli on the capital of the Company. Should you desire to take these

shares or any of them will you fill in and sign the application form sent

herewith. Should you wish to renounce your rights to such shares or any

of them will you fill in the enclosed letter of renunciation, and sign it over

a sixpenny stamp and obtain the signature of the person in whose favour

you renounce to the form appended to such letter of renimciation. If

this offer is not accej)ted on or l^efore the day of

it will be deemed to l>e dechned, and the directors will cUspose of the shares

offered.

X. Y.

Secretarj'.

APPLICATION FORM.

The Directors of the Limited.

Gentlemen,

I agree to take of the shares offered to me by 3-our

letter of the of 19 and I authorize you to

enter my name on the register of members in respect of the same.

Signed.

(I) Cp. Table A, Clause 42. Eq. 232 ; Re Morris (1885), 54
(m) James v. Bucna Ventura, L. J. (CH.) 388; and see lie Pugh

[189G1 1 Ch. 456, and see also (1889) W. N. 143 ; Tie ^m////, [1902]
Allen V. Gold Reefs of West Africa, 2 Ch. 117 ; Re Anson, [19(1? J 1 Cli.

[1900J 1 Ch. (lod as to their right 424.

to notices. (o) Or a Id. stamp whore the
(n) Briggs v. Massey (1881), 50 nominal amoinit of the shares is

L. J. (CH.) 747 ; 51 L. J. (ch.) 447, under £5. Finance Act, 1899, s. 9 ;

trustees are not, however, always Stamp Act, 1891, First Schedule.

authorised to take the new shares
; {jp) Stewart v. Lupton (1874), 22

Sculthorpe v. Tipper (1872), 13 W. R. 855.
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LETTER OF RENUNCIATION.

The Directors of Limited.

Gentlemen,

I renounce my right to of the shares offered to me
by your letter of the of 19 in favour of

of

Sijmed. M
The Directors of Limited.

Gentlemen,

I agree to take the shares referred to in the above letter of

renunciation, and I authorize you to enter my name on the register of

members in respect of the same.

Yours faithfully,

A. B.

Rights of Different Classes of Shares.

Very frequently the shares of a company are divided into two

or more different classes, conferring different rights.

For instance, there may be preference shares as we have seen

conferring a preferential dividend, either witli or without a right

to a further dividend after a specified dividend has been paid on the

other shares of the company (pp) and either with or without ^ right

to repayment^ of capital on a winding-up in priority to other shares.

In sucli last case the preference shares may or may not be entitled

to participate in any assets of the company that may remain after

all the shareholders have received a return of the capital they have

paid up. Sometimes, too, there will be deferred or founders' shares,

perhaps of small nominal value, conferring rights to a considerable

proportion of the profits, after a certain dividend has been paid on the

other shares of the company and also, in some cases, a right to a

considerable share of the assets after the other shareholders have

received back the capital they have paid up. Not infrequently the

preference shares are given no voting rights, or only voting rights

on certain specified matters, e.g. the question of a winding-up.

Sometimes, too, the company cannot borrow, or cannot borrow
beyond a certain amount without the consent of the preference

shareliolders. The statute provides that holders of preference

shares of a company shall have the same right to receive and
inspect the balance-sheets of the company and the reports of the

auditors and other reports, as is possessed by the holders of ordinary

shares in the company (ry). The rights conferred on different classes

of shares are not matters which the Act requires to be set out in the

(jjp) In Will V. United Lankat shares were held to be entitled to
Plantations (1912), 56 Sol. J. 379, the share in further dividends,
resolution creating the preference (q) Companies (Consolidation)
shares and the articles were read Act, 1908, s. 114; this does not
together, with the result that sucli apply to a private company.



Alteration of Class Eights 317

memorandum, and so are prima facie matters for the articles (r).

In such case the articles can, of course, be changed, but the power of

changing the articles being one which must be exercised in the in-

terests of the company as a whole, it would be difficult if not impossible

to alter such rights so as to favour one existing class of members

against another (s) ; it will, however, be otherwise where it is a

question of bringing in fresh capital and getting people to take up

unissued shares. For greater security the rights of preference

shareholders are often set out in the memorandum ; in such case they

will form a condition of the memorandum {t) and so be unalterable (m)

unless the memorandum itself provides, by reference to the Articles

or otherwise {x), a mode by which they may be altered, in which

case such provision will form part of the condition. Possibly also

rights conferred by the memorandum may be altered if there is a

power in the original Articles of Association, even though such power

is not in any way incorporated in the memorandum. There is one

Scotch case (y) which affirms the view that such rights can be so

altered, and this view is supported by Table A, which, after pro-

viding that subject to the provisions of the memorandum shares

may be issued with such privileges as may from time to time be

determined (-), proceeds to provide that where the shares are divided

the rights (including apparently those conferred by the memorandum)

may be varied (a). As already stated, the rights given to different

classes of shares are not by the Act required to be set out in the

memorandum, and there is abundant authority to show that with

regard to matters not by the Act required to be set out in the memo-

randum the original articles may be looked at for the purpose of

construing the memorandum (b), on the principle that two contem-

poraneous documents must so far as possible be read together, and

be reconciled the one with the other ; indeed, in Anderson's Case (c),

(r) Andrews v. Gas Meter, [1897] {b) Harrison v. Mexican Railway

1 Ch. 36L (1875), 19 Eq. 358 ; Bangor and

(s) Allen V. GoU Reefs of West Portmadoc Slate Co. (1875), 20 Eq.

Africa, [1900] 1 Ch. 656; Punt v. 59; Phoenix Bessemer Co. (1875),

Sytnons, [1903] 2 Ch. 512 ; Griffith 44 L. J. (ch.) 683 ; South Durham
v.Po^e« (1877), 5 CD. 894. Brewery Co. (1885), 31 C. D. 261 ;

(t) Aslibury v. Watson (1885), 30 Bridgewater Navigation Co. (1888),

C. D. 376. 30 C. D. 1 ; Hyderabad Dcccan Co.

(m) Companies (Consolidation) (1896), 75 L. T. 23; MaxweWa
Act, 1908, s. 7. CWc (1875), 20 Eq. 585 ;

McKcicans

{x) Wclsbach Incandescent Co., Case (1877), 6 C. D. 447 ; in wliich

[1904] 1 Ch. 87. last two cases the articles added to

(y) Oban and Anltnwre Glcnlivct the HabiUty imposed by the memo-
Distilleries (\{)Q:i), 5 Fra. mo. randum ; Sonthrrn Brazihan Rio

{z) Table A, Clause 3. Grande, [1905] 2 Ch. 78 ;
Rainford

(a) Ibid., Clause 4 ; but see v. James Keith, [1905] 2 Ch. 147.

the dicta of Nevii.i.k, J., in (c) (1877), 7 C. D. 75 ; see also

Australian Estates and Mortga<iG Humboldt Redwood v. Coats, [1908]

Co., [1910] 1 Ch. 414, at pp. 424 and S. C. 751.

425.
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Jessel, M.R., and Baggallay, L.J., held that if there was a conflict

in such matters there was no reason why the memorandum should

prevail (cc). Further, the contract the shareholder enters into pur-

ports to be based on botli the memorandum and articles, and the only

possible ground for saying that such contract is invalid would be

based on cases like Welton v. Saffery {d) and tlie fact that the Act

says that the memorandiim is to be unalterable ; but all these cases

will be found to be cases where the company is doing by its articles

something contrary to the policy of the Acts, and such a contract

as is now under discussion can scarcely be said to be that, when a

few words added to the memorandum so as to incorporate the article

as to varying class rights would clearly make the contract valid {<•).

All this is quite consistent with the view that rights conferred

by the memorandum and which are not added to or afiected by the

original articles are unalterable.

Even such rights may, however, be altered now, for the Act (/)
provides that—A company may by special resolution confirmed by
an order of the Court (g) "modify the conditions contained in its

memorandum of association so as to reorganize its capital, whether

by the consolidation of shares of different classes or by the division

of its shares into shares of different classes ; but no preference or

special privilege attached to or belonging to any class of shares

shall be interfered with except by a resolution passed by a majority

in number of shareholders of that class representing three-fourths

of the capital of that class and confirmed in the same manner as a

special resolution of the company is required to be confirmed, and

every resolution so passed\shall bind all shareholders of such class.

Where an order is made under this section an office copy thereof

must be filed with the Registrar within seven days after the making

of the order, or within such further time as the Court may allow,

and the resolution shall not take effect until such a copy has been

so filed.

The proviso in tlie section is very badly drafted, but it will be

observed that it does not speak of the majority in number of the

shareholders, but of a majority in number of shareholders, and it

is thought that if a meeting of the shareholders be called the majority

at that meeting will be sufficient, if there are there present in person

(cc) But see post, p. 445, note (e).

(d) [1897] A. C. 299.
(r.) Welsbach Incandescent Co.,

1 1!»04] 1 Ch. 87 ; Andrews v. Gas
Meter, [1897] 1 Ch. 361 ; Underwood
V. London Music Hall, [1901] 2 Ch.
309. In Collins v. Birmingham
(1899), 15 T. L. R. 181, the memo-
randum conferred on certain shares
" the rights specified in the articles

"

and the question wg-s wtiether thi§

meant tlio original articles or the
articles for the time being.

(/) Companies (Consolidation)

Act, 1908, s. 45. See post, pp. 720,

ct seq.

(g) The Com-t having jurisdiction

to wind up the company : Com-
panies (Consolidation) Act, 1908,

s. 285. The petition may be pre-

sented in the winding-up depart-

paent or to the Chancery Division.



Reorganization of Share Capital 319

or by proxy (h) and voting in favour of tlie scheme shareholders

representing three-fourths of the capital of the class. At the con-

firmatory meeting a bare majority of the members of the class

present in person or by proxy will be enough. The application to

the Court should, it is thought, be by petition. Presumably where

no shares of a particular class have been issued the shares of that

class may be consolidated or subdivided by special resolution.

Almost any scheme can, it is thought, be carried out by using both

the consolidation and division branches of the section ; thus 5 per

cent, preference shares could be converted to 4 per cent, by first

consolidating them with the ordinary shares and then dividing the

ordinary shares into different classes {i).

Where on an increase of capital provision is made for the new
shares having special rights, such rights will not be incorporated

in the memorandum (n).

To return to Articles conferring the power to change class rights

—

a power to modify or alter or change the rights seems to be sufficient

—the power may be given either to a meeting of the class at which

a particular quorum is present {k) or it may be exercised by one

shareholder of the class entering into an agreement with the com-

pany, such agreement being operative only if ratified by a particular

majority of the class ; a third plan is to authorize a change if a

particular majority of the class consent to it in writing. The two

later methods seem, perhaps, better than the first, as being more

simple. Sometimes the power may be exercised in more than one

way (1).

{h) The word " representing " in Where all the shares of a particular

the section seems to authorize class are in the hands of one
proxies. person it would seem that the assent

(i) The matter is dealt with of that person alone will be suffi-

further, infra, p. 721. cient as there cannot be a meeting

(w) Australian Estates and Mort- and the articles must be taken to

gage Co., [1907] 1 Ch. 414 ; but see have contemplated such a state of

infra, p. 720, note (p). affairs : East v. Bennett Bros., [1911J
(A;) For the construction of such 1 Ch. 163.

an article, Hemans v. Hotchkiss {I) Cp. Table A, Clause 4.

Ordnance Co., [1899] 1 Ch. 115.
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CHAPTER VI.

Management and Administration of Companies.

Every company must have a registered office to which all

communications and notices may be addressed, and notice of the

situation of the registered office, and of any change therein, must

be given to the Registrar of Joint Stock Companies, who must record

the same.

A company carrying on business without complying with these

requirements will be liable to a fine not exceeding £5 for every day

during which it so carries on business (a).

Every limited company must

:

(1) paint or affix, and keep painted or affixed, its name (aa) on

the outside of every office or place in which its business

is carried on, in a conspicuous position, in letters easily

legible

:

(2) have its name engraven in legible characters on its seal

:

(3) have its name mentioned in legible characters in all notices,

advertisements, and other official publications of the

company, and in all bills of exchange, promissory notes,

endorsements, cheques and orders for money or goods

purporting to be signed by or on behalf of the company,

and in all bills of parcels, invoices, receipts, and letters

of credit of the company.

A limited company which does not paint or affix, and keep painted

or affixed, its name in the manner directed by the Act, will be liable

to a fine not exceeding £5 for not so painting or affixing its name,

and for every day during which its name is not so kept painted or

(a) Companies (Consolidation) 5 issued by Somerset House (cost.

Act, 1908, s. ()2 ; the registered 2d.). Such notice should be signed

office must be in England, Scotland by the manager or secretary of the

or Ireland, and the menioraiiduin company.

must state in which of sucli (aa) Abbreviatfons such as "Co."

countries it is situate: ibid., ss. and " Ltd." may be used : F. .S'tocry

3, 4, and 5. Notice of change of <f> Co. v. Wallis (1912), 28 T. L. R.

a registered office must be on Form 209,

S.C.L. Y
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affixed, and every director and manager of the company who know-

ingly and wilfully authorizes or permits the default will be liable

to a similar penalty (&).

Any director, manager, or officer of a limited company or any

person on its behalf who uses or authorizes the use of any seal pur-

porting to be a seal of the company whereon its name is not so en-

graven, or issues or authorizes the issue of any notice, advertisement,

or other official publication of the company or signs or authorizes

to be signed on behalf of the company any bill of exchange, pro-

missory note, endorsement, cheque, order for money or goods, or

issues or authorizes to be issued any bill of parcels, invoice, receipt,

or letter of credit of the company , wherein its name is not so mentioned,

will be liable to a fine not exceeding £50, and he will also be personally

liable to the holder of any such bill of exchange, promissory note,

cheque, or order for money or goods, for the amount thereof, unless

the same is duly paid by the company (c).

Not every company has the power to issue negotiable instruments
;

it is a question in each case of whether it is intended to have such a

power, the intention in each case being ascertained from the con-

struction of its memorandum and articles ; but probably trading

companies, in the strict sense of the term, would in all cases have

implied power to so do, as the question of what is usual or the re-

verse in the ordinary course of business of the company, will have an

important bearing on the question whether such a power is to be

implied {d).

Where a company has power to issue negotiable instruments,

bills of exchange or promissory notes will be deemed to have been

made, accepted, or endorsed on its behalf if made in the name of

or by or on behalf or on account of the company by any person

acting under its authority (e).

It has been held under this section that a company will only be

(b) If a company omits to comply

with the provisions of this section

that will not preclude it from

enforcing any rights (e.g. to a

trade name) it has : H. G. Randall

V. British and American Shoe Co.,

[1902] 2 Ch. 354 ; Pearlcs, Gunston

and Tee v. Thompson, Talmey cfc Go.

(1901), 18 Rep. Pat. Cas. 185.

(c) Companies (Consolidation)

Act, 1908, s. 63. Section 12 of the

Assurance Companies Act, 1909,

provides that where any notice

advertisement or other official pub-

lication of an assurance company
contains a statement of the autho-

rized capital of the company the

statement must also contain a

statement of the amount of the

capital which has been subscribed

and the amount paid tip.

[d] Peruvian Railways Co. v.

Thames and Mersey Marine In-

surance Co. (1867), 2 Ch. 617,

where a company formed for the

purpose of acquiring a concession

for constructing a foreign railway

was held entitled to accept bills

because of wide general words in

its memorandum. See also Atkins

v. Wardle (1889), 58 L. J. (q. b.) 377,

and ante, p. 63.

(e) Companies (Consolidation)

Act, 1908, s. 77.
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bound by a bill of exchange where the person signing had actual

authority to do so. In this case the company had held out that

the person who signed had authority, and the person who had taken

the bill of exchange or promissory note had no knowledge of any

defect in such authority and had given consideration for the bill (/).

It is not thought that this decision can be law ; it seems to ignore the

section of the Act {g) which provides that the acts of a director

(which includes any person occupjang the position of a director by
whatever name called) (h) shall be valid notwithstanding any defect

that may afterwards be discovered in his appointment or qualifica-

tion. Moreover, if this decision is good law it would seem to affect

not only bills of exchange and promissory notes, but also contracts

made in writing or by parol under section 76 of the Act (^).

If a person who signs had no authority to do so, the directors,

if they could originally have given him such authority, may ratify

the transaction so as to make it binding on the company (^•).

Bills of exchange and promissory notes, if made, accepted, or

indorsed on behalf of a company, need not state such fact on their

face (/), but it must be possible to gather from the document that

the persons signing intend that the company and not themselves

shall be bound. It will not be enough that they are described as

directors (m), even if the seal of the company is attached (/«) ; but

it will be enough if a promissory note takes the form, " I promise

to pay for the " company (o), or " I promise to pay," and then at

the bottom the name of the company is appended with the name
of the managing director, describing him as such underneath

( p),

or " we jointly promise to pay on account of the " company, naming
it iq).

Under section 63 (3) {supra) directors, etc., may be liable even

(/) Premier Industrial Bank v. was held liable. In Cunningham <£;

Carlton Manufacturing Co., [1909] Co. (1887), 36 C. D. 532, the com-
1 K. B. 106. pany was held not to be liable,

(g) Companies (Consolidation) because the transaction was not
Act, 1908, s. 74; the case is treated as merely unauthorized but also not
doubtful in Buckley, 9th Ed., p. 169. one usually within the powers of a

(h) Companies (Consolidation) local manager.
Act, 1908, s. 285. (I) Okell v. Charles (1876), 34

{i) Ibid., s. 76, and see ToterdeU L. T. 822.

V. Farcham Blue Brick, etc. (1866), (m) Courlauld v. Sanders (1867),

L. R. 1 C. P. 674 ; Biggerstaff v. 15 W. R. 906.

Howatt'a Wharf, [1896] 2 Ch. 93; (n) Button v. Marsh (1871),

Fountaine v. Carmarthen Raihvay L. R. 6 Q. B. 3()1.

(1868), 5 Eq. 316. ' (o) Alexander v. Sizrr (1869),

(fc) Land Credit Co. of Ireland, L. R. 4 Ex. 102.

Ex parte Ovcrend, Gurney db Co. {p) Chapman v. Smrthur.<>t, [1909]

(1869), 4 Ch. 460; and see Agra I K. B. 927.

Bank, Re Barber dh Co. (1870), 9 (7) Lindus v. Melrose, (1858). 3

Eq. 724, for a case where a company H. & N. 177.
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though the company is itself liable ; if the bill of exchange does not

contain the proper name of the company, e.g. if the word " limited
"

is omitted (r), or if it is omitted in one place, and in the only other

place where the name occurs, it is so turned round as to put other

words after it (s), or if additions are made to the name where it

occurs {t), but if in one place the name is correctly stated as the

drawer of a bill and in another the word " limited " is omitted from

the name where it appears as the name of the acceptor, the section

will be complied with, and only the company will be liable (w).

Directors, moreover, will not be liable where the name of the

company is only contained in the address, and the word " Limited
"

is there abbreviated into Ltd. (uu).

Persons accepting bills, etc., on behalf of or in the name of a

company will, if they have no authority to do so, be personally

liable (x).

Contracts on behalf of a company may be made as in the following

ways, that is to say

—

(1) Any contract which if made between private persons would

be by law required to be in writing, and if made according

to English law to be under seal, may be made on behalf of

the company in writing under the common seal of the

company, and may in the same manner be varied or

discharged.

(2) Any contract which if made between private persons would
be by law required to be in writing, signed by the parties

to be charged therewith, may be made on behalf of the

company in writing signed by any person acting under

its authority, express or implied, and may in the same
manner be varied or discharged

;

(3) Any contract which if made between private persons would
by law be valid although made by parol only, and not

reduced into writing, may be made by parol on behalf of

the company by any person acting under its authority,

express or implied, and may in the same manner be varied

or discharged.

All contracts made according to this section are effectual in law,

and bind the company and its successors and all other parties thereto,

their heirs, executors, or administrators, as the case may be. Any
deed to which the company is a party will be held to be validly

executed in Scotland on behalf of the company if it is executed in

terms of the provisions of the Act or is sealed with the common seal

of the company and subscribed on behalf of the company by two

(r) Penrose v. Martyr (1858),

E. B. & E. 499.

(.s) Atkins V. Wardle (1889), 58
L. J. (Q. B.) 377 ; 5 T. L. R. 734.

(t) Nassau Steam Press v. Tyler

(1894), 70 L. T. 37(5; in this case

a company with the name of " the
Bastille Syndicate, Limited," was
described as "the Bastille and Old

Paris Syndicate, Limited."
(u) Dermatine v. Ashworth (1905),

21 T. L. R. 510.
(uu) F. Stacey & Co. v. Wallis

(1912), 28 T. L. R. 209.

(x) West London Commercial Bank
V. Kitson (1884), 13 Q. B. D. 360 ;

but see Atkins v. Wardle (1889), 5S
L. J. (Q. B.) 377; 5 T. L. R. 734.
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of the directors and the secretary of the company, and such sub-

scription on behalf of the company will be equally binding whether

attested by witnesses or not {i/).

This section seems, so far as companies formed under the Com-

panies (Consolidation) Act, 1908, or the Companies Act, 1862, are

concerned, to do away with the old law that a company can only

contract under its common seal ; in the case of trading companies

it had been established, even before the section, that they could

validly enter into contracts in the ordinary course of their business

without using their seal {z).

It is very usual to provide by the articles that the seal of the

company shall only be affixed in the presence of one or more, usually

two, directors and the secretary or some other person authorized in

that behalf by the directors, and that every document to which the

seal is affixed shall be signed by such persons. Such provisions are

very useful, for though apart from them, if the seal were fixed by

some entirely unauthorized person it would not, except perhaps in

very exceptional circumstances, bind the company («), the company

probably would be bound, if the person who affixed the seal had

apparent authority to do so, and there were no such provisions in

the articles.

Under the second part of the secticm the signature of a chairman

of a meeting of directors to minutes containing sufficient particulars

to satisfy the Statute of Frauds has been held to be sufficient to

satisfy the requirements of that statute {h).

A company may, by writing under its common seal, empower

any person, either generally or in respect of any specified matters,

as its attorney to execute deeds on its behalf in any place not situate

in the United Kingdom ; and every deed signed by such attorney

on behalf of the company and under his seal binds the company,

and has the same effect as if it were under its common seal (c).

Further, a company whose objects require or comprise the transac-

tion of business in foreign countries may, if authorized by its articles,

have for use in any territory, district, or place not situate in the

(2/) Companies (Consolidation) Beer v. London and Parin Hotel

Act, 1908, s. 70. (1875), 20 Kq. 412. The articles

(2) South of Ireland Colliery Co. of association of the company even

V. H'a(/(i/e (18G8), L. R. 3C. P. 463 ;
when signed by the party to be

L. R. 4C. P. 617 ; Contract Corpora- charged will not be a sufficient

«ion. (1869), 8 Eq. 14; cp. C'ra/Hjo<on compliance with the Statute of

V. Varna Railway (1872), 7 Ch. 562. Frauds : Eley v. Positive Governntent,

(a) Mayor, etc., of Merchants of eic, ^4,<fSMrancc Co. (1876), 1 Ex. Div.

the Staple v. Bank of England (1887), 20, aiiirmed on other grounds ( 1876),

21 Q. B. D. 160; Riiben v. Great 1 Ex. Div. 88; Dale v. Plant (ISS9),

Fingall, [1906] A. C. 439. 1 Meg. 338 ; 61 1-. T. 206.

(b) Harrington v. Victoria Grav- (c) Companies (Consolidation)

ing Dock (1878), 3 Q. B. D. 549 ; cp. Act, 1908, s. 78.
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United Kingdom an official seal which must be a facsimile of the

common seal of the company with the addition on its face of the

name of every territory, district, or place where it is to be used.

Any company which has such an official seal may by writing under

its common seal authorize any person appointed for the purpose in

any territory, district, or place not situate in the United Kingdom
to affix the same to any deed or other document to which the com-

pany is party in such territory, district, or place. The authority

of any such agent continues as between the company and any person

dealing with the agent, during the period, if any, mentioned in the

instrument conferring the authority, or if no period is there mentioned,

then until notice of the revocation or determination of the agent's

authority has been given to the person dealing with him.

The person affixing any such official seal must, by writing under

his liand, on the deed or other document to which the seal is affixed,

certify the date and place of affixing the same.

A deed or other document to which an official seal is duly affixed

binds the company as if it had been sealed with the common seal

of the company (d).

A document may be served on a company by leaving it at or

sending it by post to the registered office of the company (e). The

expression document in the Act includes summons, notice, order,

and other legal process (/).

A document or proceeding requiring authentication by a company
may be signed by a director, secretary, or other authorized officer

of the company, and need not be under its common seal (g).

All offences under the Act made punishable by any fine may be

prosecuted under the Summary Jurisdiction Acts [h).

The Court imposing any fine under the Act may direct that the

whole or any part thereof be applied in or towards payment of the

costs of the proceedings, or in or towards the rewarding the person

on whose information or at whose suit the fine is recovered, and subject

to any such direction all fines under the Act must, notwithstanding

anything in any other Act, be paid into the Exchequer (i).

Where a limited company is plaintiff or pursuer in any action or

(d) Companies (Consolidation) r. 8, R. S. C.

Act, 1908, s. 79. (/) Companies (Consolidation)

(e) Ibid., s. 116. Tliis is the Act, 1908, s. 285.

proper and statutory way of serving (g) Ibid., s. 117.

a company under the Act, and (h) Ibid., s. 276 ; in Scotland

therefore service at a branch office certain prosecutions for fines and
is bad. Watkina v. Scottish Iin- offences mvist be at the instance of

perial Insurance (1889), 23 Q. B. D. the Lord Advocate or a procurator

286 ; Wood v. Anderston Foundry fiscal as the Lord Advocate may
(1888), 36 W. R. 918; Pearks, direct.

Ounston and Tee v. Richardson, (i) Ibid., s. 277.

11902] 1 K. B. 91, and see O. 9,
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other legal proceeding, any Judge having jurisdiction in the matter

may, if it appears by credible testimony that there is reason to believe

that the company will be unable to pay the costs of the defendant

if successful in his defence, require sufficient security to be given

for those costs, and may stay all proceedings until the security is

given {k). The section does not apply to misfeasance proceedings

by a liquidator (/). The fact that a company is in liquidation, even

voluntary liquidation with a view to an amalgamation (m), would

appear to raise a sufficient prime facie case for ordering security (n).

The section would seem to apply to actions in the nature of cross

actions (o), at all events where they are not simply defences to the

original actions
( p), and it applies to counterclaims (</), and, it would

seem, appeals by the company (r), but not to appeals against orders

in favour of the company (s). In deciding the amount of security

to be given the Court will estimate the probable cost of the action,

liaving regard, amongst other considerations, to tlie fact that the

action may collapse {t), and the Court can order security to be

given up to a certain stage of the action with liberty to renew the

application (x). The fact that a step in the action has been taken

will not be a bar to obtaining security for costs {y), especially where

the company has so amended its statement of claim as to alter the

nature of the action (2).

The section has no application to unlimited companies (a).

(k) Companies (Consolidation) (1893), W. N. 51.

Act, 1908, s. 278. (r) Diamond Fuel Co. (1879), 13

(0 Strand Wood Co., [1904] 2 C. D. 400 ; Photoyraphic Artints,

Ch. 1. etc.. Association (1883), 23 C. D.
(m) National Bank of Wales v. 370 ; Consolidated South Rand

Collins (1894), 38 Sol. J. 180. Alines Deep, [1909] W. N. 06, and
(n) Pure Spirit Co. v. Fowler see also O. 58, r. 15, R. S. C. ; but

(1890), 25 Q. B. D. 235 ; North- cp. Sinclair v. Glasgow and London
ampton Coal, Iron and Waggon v. Contract (1904), G Fra. 818.

Midland Waggon Co. (1878), 7 C. D. («) Star Fire and Burglary v.

501. In such cases, where there are C. Davidson and Sons (1902), 4 Fra.

no circumstances to the contrary, 997.

security should bo ordered. (t) Dominion Breivery v. Foster

(o) Washoe Mining Co. v. Fe.r- (1897), 77 L. T. 507; Imperial
guson (18G6), 2 Eq. 371; City of Bank of China v. Bank of Hindustan
Moscow Gas Co. v. International (1866), 1 Ch. 437.
Finance (1872), 7 Ch. 225; Pure (x) Western of Canada Oil Lands
Spirit Co. V. Fowler (1890), 25 v. Walker (1875), 10 Ch. 628. See
Q. B. D. 235. also O. 65, r. 6, R. S. C.

(p) See Accidental and Marine {y) Sidney and Wigpool Iron Ore
Insurance v. Mercati (1866), 3 Eq. v. Bird (1883), 23 C. D. 358.
200 ; Pure Spirit Co. v. Fowler (z) Northampton Coal, Iron and
(1890), 25 Q. B. D. 235 ; 2\^eM;jPemx Waggon v. Midland Waggon Co.
Compagnie V. General Accident, Fire (1878), 7 C. D. 500.
and Life Assurance, [1911] 2 K. B. (a) United Port ami General In-
^^^- surance v. Hill (1870), L. R. 5 Q. B.

(q) Strong v. Carlyle Press {No. 2) 395.
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Where a company is in winding-up, the fact that the assets will

be sufficient to pay the costs is no answer to an application for

security for costs (i). The Scotch practice under the section was
discussed in Brownrigg Coal Co, (c), and it is thought that the

principles laid down in this case hold to a certain extent also in

England (c).

In the case of a company subject to the stannaries jurisdiction,

the Court exercising the stannaries jurisdiction {d) has and can
exercise the same jurisdiction and powers, as well on the common
law as on the equity side thereof, as the Court of the Vice-Warden
of the stannaries possessed before the commencement of the Stan-

naries Court (Abolition) Act, 1896, by custom, usage, or statute in

the case of unincorporated companies, but only so far as is consistent

with the provisions of the Companies (Consolidation) Act and with

the constitution of companies as prescribed or required by that Act.

For the purpose of giving fuller effect to such jurisdiction all

process issuing out of such Court, and all orders, rules, demands,
notices, warrants, and summonses required or authorized by the

practice of the Court to be served on any company, whether registered

or not registered or on any member or contributory thereof, or on
any officer, agent, director, manager, or servant thereof, may be

served in any part of England without any special order of the

Judge for that purpose, or by such special order may be served in

any part of the British Islands, on such terms and conditions as the

Court may think fit ; but no such service of process out of the

limits of the stannaries in any suit or plaint on the common law side

of the Court may be effected without the special order of the Judge
made on a statement of the nature and object of the suit or plaint.

All decrees, orders, and judgments of such Court may be enforced

in the same manner in which decrees, orders, and judgments of

the Court of the Vice-Warden of the stannaries could before its

abolition have been by law enforced, whether within or beyond
the stannaries [e).

A company may by writing under its common seal agree to refer

and may refer to arbitration, in accordance with the Eailway Com-
panies Arbitration Act, 1859, any existing or future difference between

itself and any other company or person.

(fe) Soidhampton, etc., Steam Boat Cornwall by an order of December
Co. V. Rawlins (18G3), 11 W. E. 16, 1896, made under the Stannaries

978 ; disapproving C'mV/mid's Paienf Court (Abolition) Act, 1896. See

Tanning v. Caillaud (1859), 26 also an order of April 5, 1897, as to

Beav. 427 ; see also Consolidated certain funds. The County Com-ts

South Rand Mines Deep, [1909] (Stannaries) Fees Order, 1897, and
W. N. 66. Order 51 of the County Court Rules,

(c) (1911), 48 S. L. R. 881. 1903.

(d) TMs jurisdiction was trans- (e) Companies (Consolidation)

ferred to the County Courts of Act, 1908, s. 280.
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Companies parties to the arbitration may delegate to the arbi-

trator power to settle any terms or to determine any matter capable

of being lawfully settled or determined by the companies themselves,

or by their directors or other managing body ; and all the pro-

visions of the Kailway Companies Arbitration Act, 1859, will apply

to arbitrations between companies and persons in pursuance of the

Act. The words " the companies " in the section of the Railway

Companies Arbitration Act include companies under the Companies

(Consolidation) Act, 1908 (/).

Commencement op Business.

No company except a private company (g) may commence a

business or exercise any borrowing powers unless

—

(«) Shares held subject to the payment of the whole amount

thereof in cash have been allotted to an amount not less

in the whole than the minimum subscription ; and

(6) Every director of the company has paid to the company on

each of the shares taken or contracted to be taken by him,

and for which he is liable to pay in cash, a proportion equal

to the proportion payable on application and allotment

on the shares offered for public subscription, or in the case of

a company which does not offer shares for public subscrip-

tion on the shares payable in cash ; and

(c) There has been filed with the Registrar of Joint Stock Com-

panies a statutory declaration by the secretary or one of

the directors, in the prescribed form, that the aforesaid

conditions have been complied with ; and

{(1) In the case of a company which does not issue a prospectus,

there has been filed with the Registrar of Joint Stock Com-

panies a statement in lieu of prospectus.

The Registrar of Joint Stock Companies must, on the filing of this

statutory declaration, certify that the company is entitled to com-

mence business, and that certificate is conclusive evidence that the

company is so entitled.

In the case of a company which does not issue a prospectus

inviting the public to subscribe for its shares the Registrar may not

give such a certificate unless in addition a statement in lieu of pro-

spectus has been filed witli him.

Any contract made by a company before the date at which it is

entitled to commence business is provisional only, and is not bind-

ing on the company until that date, but on that date it becomes

binding.

(/) Companio3 (Consolidation) any company registered before

Act, 1908, a. 119. July 1, 1908, which does not

(.7) The section in addition does issue a prospectus inviting tlie

not apply to companies r(>gistered pubUc to subscribe for its shares,

before January 1, 1901, or to
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Tlie section does not prevent the simultaneous offer for sub-

scription or allotment of any shares and debentures or the receipt

of any money payable on application for debentures.

If any company commences business or exercises borrowing

powers in contravention of this section, every person who is re-

sponsible for the contravention will without prejudice to any other

liability, be liable to a fine (h) not exceeding £50 for every day

during which the contravention continues {i).

If a company fails to obtain a certificate entitling it to commence

business, all contracts made by it are simply void ; it cannot sue

or be sued on any contract even if it has actually supplied or been

supplied with goods (k), and a bank with whom it has deposited

moneys received by it will have no lien on such moneys and no right

of action in respect of moneys which if the company had obtained

its certificate would have been owing for work and labour done by

the bank or for commission on shares applied for (l). A company

cannot previously to its statutory meeting alter the terms of a con-

tract referred to in a prospectus or statement in lieu of a prospectus

except subject to the approval of the statutory meeting (m).

STATUTORY DECLARATION TO BE FILED PURSUANT TO
SECTION 87 (I) (c) OF THE ACT BY A SECRETARY OR
DIRECTOR OF A COMPANY (?i), WHERE THE COMPANY
HAS ISSUED A PROSPECTUS.

No. of Certificate. Form No. 44.

Companies (Consolidation) Act, 1908.

A 5s. Companies Registration

Fee Stamp must be im-

pressed here.
o

(/i) The offence may bo prose-

cuted under the Summary Juris-

diction Acts ; in Scotland the

prosecution must be at the instance

of the Lord Advocate or a procu-

rator fiscal as the Lord Advocate

directs : Companies (Consolidation)

Act, 1908, s. 276.

{i) Companies (Consolidation)

Act, 1908, s. 88 ; even before the

Act provisions to this effect in the

articles of a company protected

the shareholders, inter se : North

Stafford Steel Co. v. Ward (1868),

L. R. 3 Ex. 172, and were held,

though the decision is a somewhat
doubtful one, to protect them
against outsiders who cUd not know
the provisions had been contra-

vened : Peirce v. Jersey Water-

works (1870), L. R. 5 Ex. 209.

(k) Otto Electrical Manufacturing
Co., [1906] 2 Ch. 390 ; cp., however,

Ellett V. Sternberg (1911), 27 T. L. R.
127.

(l) New Druce Portland v. Blaki-

ston (1908), 24 T. L. B. 583.

{m) Companies (Consolidation)

Act, 1908, s. 83. It is thought that

notwithstanding a contract between

a vendor and a trustee for an
intended company which is referred

to in a prospectus, the company
could immediately after the pro-

spectus make a different contract

with the vendor.

(n) Form prescribed by Order of

the Board of Trade, dated March 29,

1909.
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Declaration made on behalf of the
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which does not issue a prospectus inviting the public to sub-

scribe for its shares on the shares payable in cash ; and

(c) tliere has been filed with the registrar of companies a statutory

declaration by the secretary or one of the directors, in the

prescribed form, that the aforesaid conditions have been com-

plied with

(d) in the case of a company which does not issue a prospectus

inviting the public to subscribe for its shares, there has been

filed with the registrar of companies a statement in lieii of

prospectus.

(2.) The registrar of companies shall, on the filing of this statutory

declaration, certify that the company is entitled to commence business,

and that certificate shall be conclusive evidence that the company is so

entitled : Provided that in the case of a company which does not issue a

prospectus inviting the public to subscribe for its shares the registrar

shall not give such a certificate unless a statement in lieu of prospectus

has been filed with him.

(3.) Any contract made by a company before the date at which it is

entitled to commence business shall be provisional only, and shall not be

binding on the companj' until that date, and on that date it shall become

binding.

(4.) Nothing in this section shall prevent the simultaneous offer for

subscription or allotment of any shares and debentures or the receipt of

any money payable on application for debentures.

(5.) If any company commences business or exercises borrowing powers

in contravention of this section, every person who is responsible for the

contravention shall, without prejudice to any other liabifity, be liable to

a fine not exceeding fifty pounds for every day during which the con-

travention continues.

(6.) Nothing in this section shall apply to a private company or to a

company registered before the first day of January nineteen hundred and

one, or to a company registered before the first day of July, nineteen hun-

dred and eight, which does not issue a prospectus inviting the public to

subscribe for its shares.

FORM OF STATUTORY DECLARATION TO BE FILED PUR-
SUANT TO SECTION 81 (1) (c) BY A SECRETARY OR
DIRECTOR OF A COMPANY, WHERE THE COMPANY HAS
FILED A STATEMENT IN LIEU OF A PROSPECTUS (o).

Certificate No. Form No. 44a.

The Companies (Consolidation) Act, 1908.

A 5s. Companies Registra-

tion Fee Stamp must be

impressed here.

Declaration made on behalf of the ^J

Limited,

(which is a Company that has filed with the Registrar of Joint Stock

(o) Form 44a prescribed by Order of the Board of Trade, March 29, 1909.

o
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Companies a Statement in lieu of prospectus), that the conditions of s. 87

(1) have been complied with.

Presented for Filing

by

~ ~~ (a) Insert
of

: here "the

being (o) of the Secretary,"
- or "a Di-
Limited, rector."

do solemnly and sincerely declare :

—

That the amount of the Share Capital of the Company other than that

issued or agreed to be issued as fully or partly paid up otherwise than in

cash is £

That the amount fixed by the Memorandum or Articles and named in

the Statement in Lieu of prospectus as the minimum subscription upon
which the Company may proceed to allotment is £

That shares held subject to the payment of the whole amount thereof

in cash have been allotted to the amount of £

That every Director of the Company has paid to the Company on each
of the shares taken or contracted to be taken by liim and for which he is

liable to pay in cash, a proportion equal to the proportion payable on
application and allotment on the shares payable in cash.

And I make this solemn declaration conscientiously believing the same
to be true, and by virtue of the provisions of the Statutory Declarations

Act, 1835.

Declared at \

the day of
]

one thousand nine hundred and f

before me. i

A Commissioner for Oaths.

Directors.

Owing to the size of most companies, it is impracticable for the
business to be carried on by the shareholders, and consequently the
duty of managing the affairs of the company is delegated to a select

governing body consisting of persons usually called directors. The
appointment of these persons, the time during wliicli they are to
serve, the qualification shares they are to hold, tlie powers conferred
on them, and the remuneration they are to receive are matters, for

the most part, decided by the articles of association ; but the Act
( p)

and also the general law has also something to say in the matter.

ip) In tlio Act tho expression s. 285. A por^.m ]ni\iu<x the powers
" director " unless tho context ordinarily conferred on a director
otherwise requires includes any will, whatever ho bo called, be in
person occupying the position of tho same position as a director:
director by whatever name called: Bulawayo Market and Offices, [1907]
Companies (ConsoUdation) Act, 1 908, 2 Ch. 458.
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The number of directors is usually fixed within certain limits by the

articles. The articles also usually either name the persons who are

to be first directors, or leave it to the subscribers to the Memorandum
of Association to do so, and sometimes the subscribers to the memo-
randum are themselves given the powers of directors until regular

directors have been appointed. Where the subscribers to the

memorandum all agree in the appointment of the directors, they need

not meet to make the appointment (q) ; in other cases, if all have

been summoned to a meeting a majority (r), but not a minority (s)

of the whole number of subscribers can make the appointment.

The power cannot be exercised before the company is incorporated (t),

but it continues until directors are validly appointed (u). One

company may be appointed the sole director of another company (x),

and a director need not necessarily have special knowledge of

the business the company is to carry on {y). Directors have been

variously likened to trustees, agents, and managing partners.

Their exact position is, however, probably not the same as any one

of the three.

It is founded on contract, and so in bankruptcy where a director,

who is also a partner in a firm which acts as agent for the company,

has as a member of such firm misappropriated assets of the company,

a double proof will be allowed (z).

Directors are not in any sense trustees for individual shareholders,

and so there is nothing to prevent them from buying the shares of a

member even when they, in their character of directors, know of

negotiations which are likely to enhance the value of such shares (a) ;

they are also not trustees for the creditors of the company (6), even

in cases where the company itself stands in a fiduciary relationship

towards a creditor (c).

(q) Ex parte Kennedy (1890), 44 (y) Brazilian Rubber Plantations

C. D. 472, a mere majority will not Co., [1911] 1 Ch. 425.

be enough in such case : Moller v. (2) P. Macfadyen, [1908] 2 K. B.

M'Clean (1889), 1 Meg. 274. 17.

(r) York Tramways v. Willows (a) Percival v. Wright, [1902] 2

(1882), 8 Q. B. D. 685 ; JohnMorley Ch. 421.

Building Co. v. Barras, [1891] 2 (fe) Wilson v. Lord Bury (1880),

Ch. 386. 5 Q. B. D. 518 ; Poole, Jackson and
(s) London and Southern Counties Whyte's Case (1878), 9 C. D. 322;

Freehold Land Co. (1885), 31 C. D. this last case seems to overrule

223, and see Howbcach v. Teague Syke's Case (1872), 13 F,q. 255. See

(1860), 5 H. & N. 151. Woods Ships Woodite Protection Co.

(I) Moller V. APClean (1889), 1 (1890), 62 L. T. 760; Mason,
Meg. 274. Gallagher and Slater's Case (1882),

(m) John Morley Building Co. 46 L. T. 54 ; but see Washington

V. Barron, [1891] 2 Ch. 386 ; reason- Diamond Co., [1893] 3 Ch. 95;

able notice to the subscribers is Habershon's Case (1868), 5 Eq. 286.

necessary : ibid. (c) Bath v. Standard Land Co.,

(x) Bulawayo Market and Offices, [lUU] 1 Ch. 618.

[1907] 2 Ch. 458.
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They are trustees of the company's money and property (d), but

not of debts due to the company (e).

Even with regard to the company's money and property, their

position is very different from that of ordinary trustees. In the

first place, to quote a well-known passage from the judgment of

James, L.J., in Smith v. Anderson {/), " A trustee is a man who is

the owner of the property, and deals with it as principal as owner

and master, subject only to an equitable obligation to account to

some persons to whom he stands in relation of trustee and who are

his cestuis que trust. The same individual may fill the office of

director and also be a trustee having property, but that is a rare

exceptional and casual circumstance. The ofi&ce of director is that

of a paid servant of the company. A director never enters into

contract for himself, but he enters into contracts for his principal,

that is, for the company of whom he is a director and for whom he

is acting. He cannot sue on such contracts, nor be sued on them,

unless he exceeds his authority." Moreover, his position as regards

liability is very different from that of a trustee ; thus, except,

perhaps, in the most exceptional circumstances, a director who does

nothing and simply stays away from the board-room, will not be

liable for wrongful acts of his co-du'ectors (g). Moreover, where

there has been no dishonesty, a director will not, if acting within his

authority, be liable for errors of judgment, however great, unless

he has been guilty of gross negligence {h) , or, to put the matter in

other words, his duty is to exercise the ordinary diligence which men
of common prudence generally exercise about their own affairs (i),

and he will not be liable unless he commits a breach of such duty.

(d) Great Eastern Railway v. London Trust Co. v. Mackenzie
Turner (1872), 8 Ch. 149. (1893), 62 L. J. (ch.) 870; Liver-

(e) Forest of Dean, Coal Mining pool Household Stores Association

Co. (1878), 10 C. D. 450. (1890), 62 L. T. 873 (a somewhat

(/) (1880), 15 C. D. 247, at pp. doubtful case), and Coa(» (J. onrf P.)

275 and 276. v. Crosaland (1904), 20 T. L. R.

{g) Lord Bute's Case, [1893] 2 800.

Ch. 100; Denham & Co. (1883), (i) Qihlin v. McMullen (1869),

25 C. D. 752 ; but see Municifol L. R. 2 P. C. 317, 337, referred to

Freehold Land Co. v. Pollington with approval in Lagunas Nitrate

(1890), 63 L. T. 238. Co. v. Lagunas Syndicate, [1899]

(h) Overend, Gurney d: Co. v. 2 Ch. 392 : National Bank of IVaicf,

Gibb (1872), L. R. 5 H. L. 480 ; [1899] 2 Ch. 629. In such cases

Turquatid v. Marshall (1869), 4 the question is not what the judge

Ch. 376 ; Sheffield and Sotith York- tliinks prudent or the reverse, but

shire, etc., Society V. Aizlewood{lHf^^)

,

wliat an ordinary business man
44 C. D. 412 ; Lagunas Nitrate Co. would do in his own business

;

V. Lagunas Syndicate, [1899] 2 Ch. Overend, Gurney <fc Co. v. Gurney

392; New Mashonaland Explora- (1869), 4 Ch. 701, affirmed, «i«6 7io?/i.

tion Co., [1892] 3 Ch. 577; Brazi- Ovcrcml, Gurney d: Cu. v. Gibb (1812),

Han Rubber Plantations and Estates L. R. 5 H. L. 480.

Co., [1911] 1 Ch. 425; 8ee also



336 Management and Administration of Companies

The articles may protect a director against negligence of any sort,

and in such case a director who acts honestly will apparently have

absolute protection (Ic). Where directors have acted beyond their

authority owing to acting on statements or advice given to them,

and they have not been guilty of gross negligence in so doing, there

also they willnot be liable (1).

But where directors have acted beyond their authority, and at

the time of so acting have had full knowledge of the relevant facts (m),

they will be liable, and they will be equally liable where they would

have had full knowledge of the relevant facts had they not unduly

relied on statements made to them by their subordinates (n). Thus

directors who have paid dividends out of capital have been held

liable for so doing, not only where they knew the balance-sheets

prepared were wrong (o), but also where they have never caused any

proper balance-sheet or profit and loss account to be prepared
( p),

where there never has been any profit and they have simply been

paying interest on the paid-up capital of the company (q), where

they have applied moneys devoted to a special purpose to general

purposes (r), and where they have knowingly paid dividends in a

manner not authorized by the constitution of the company (s).

On the other hand, directors have escaped liability where they have

paid dividends out of profits which they bond fide estimated that

the company had made (t), and where they have properly relied on

a statement of facts which turned out to be untrue, but which, if

true, would have justified the dividends declared (u). The test whether

they have or have not properly relied on a statement, being whether

they have been guilty of gross negligence in so doing. Other cases

where directors have been held liable for acting beyond the powers

{k) Brazilian Rubber Plantations

and Estates Co., [1911] 1 Ch. 425.

But see Joint Stock Corporation,

Times Newspaper, February 2, 1912.

(I) Dovey v. Cory, [1901] A. C.

477 ; Prefontaine v. Grenier, [1907]

A. C. 101.

(m) National Funds Assurance

Co. (1878), 10 C. D. 118.

(n) Leeds Estate Building and
Investment Co. v. Shepherd (1887),

36 C. D. 787 ; Municipal Freehold

Land Co. v. Pollington (1890), 63

L. T. 238 ; see National Bank of

Wales, [1899] 2 Ch. 629, per Wright,
J. : (TBrien v. Mitcii.clstown Loan
Fund, [1903] 1 Ir. 282.

(o) Flitcroffs Case (1882), 21

C. D. 519.

(p) Ranee's Case (1870), 6 Ch. 104.

(q) Re Sharpe, [1892] 1 Ch. 154.

(r) British Guardian Life Assur-

ance (1880), 14 C. D. 335.

(s) Evans v. Coventry (1857), 8

De G. M. & G. 835 ; Oxford Benefit

Building Society (1886), 35 C. D.
502 ; Alexandra Palace Co. (1882),

21 C. D. 149; in this case moneys
had been borrowed to pay dividends

and the directors were only Uable

to the extent that the proofs against

the company had been increased

by such borrowing.

(t) Stringers Case (1869), 4 Ch.

475.

(a) Dovey v. Cory, [1901] A. C.

477 ; Kingston Cotton Mill (No. 2),

[1896] 1 Ch. 331. See also Brazi-

lian Rubber Plantations and Estates,

[1911] I Ch. 425.
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conferred on them are to be found in the cases wliere they have

purchased the company's own shares with the money of the com-

pany (x), and where they have issued shares at a discount (y) or

paid underwriting commissions (c), or have appointed and paid

a managing director, although not authorized to do so {a).

It follows from the fiduciary nature of the ofiice of a director,

that no director may make any profit out of his office unless such

profit is expressly sanctioned by the comyiany at large, or is authorized

by the constitution of the company (b). Any director who infringes

this principle or allows a co-director to do so will have to account

to the company for the profit, and no director may take or concur

in giving to a co-director any ])ribe for any act done by him as a

director (c).

These principles have frequently l)eon illustrated by the case

where directors have received gifts of the shares required to qualify

liira as director.

Thus directors w^ho have received presents of shares from pro-

moters under an agreement entered into before the contract of sale

to the company was entered into (d), or after the contract has been

(re) Land Credit Co. v. Fermoy

(1870), 8 Eq. 7, 5 Ch. 7G3 ; Ash-

hurst V. Mason (1875), 20 Eq. 225 ;

Joint Stock Discount Co. v. Brown
(18G6), 3 Eq. 139; Marzetti's Case

(1880), 28 VV. R. 541 ; Lands Allot-

ment Co., [1894] 1 Ch. eif).

(t/) Hirsche v. Sims, [1894] A. C.

054 ; Society for Illustration of

Practical Knowledge v. Abbot (1840),

2 Beav. 559.

(z) Faure Electric Accumidator

Co. (1880), 40 C. D. 141; seo also

West of Enqlawl Paper Mills Co. v.

Gilbert (1891), 61 L. J. (ch.) 92;
and Barrow's Case (1879), 49

L. J. (CH.) 253.

(a) Boschoek Proprietary v. Fuke,

[190(>] 1 Cli. 148 ; and for other ca-ses

on the liability of directors, see

Charitable Corporation v. Sutton

(1742), 2 Atk. 400 ; Young v.

Naval, Military and Civil Service,

[1905] 1 K. B. 687 ; Marmor v.

Alexander, [1908] S. C. 78 ; Davies'

Case (1890), 45 C. D. 537 ; London
Financial Association v. Kelk (1884),

26 C. D. 107 ; Liverpool Home old

Stores Association (1890), 62 L. T.

873 ; West of England Paper Mills

Co. V. Gilbert (1892), 61 L. J. (rn.)

S.C.L.

92 ; Imperial Mercantile Associa-

tion V. Chapman (1871), 19 W. R.
379 ; Ottoman Co. v. Farley (1869),

17 W. R. 761 ; London Trust Co. v.

Mackenzie (1893), 62 L. J. (ph.) 870;
Merchants' Fire Office v. Armstrong

(1901), 17 T. L. R. 709.

(b) A company acting as agent

or trustee for a person may employ
and pay its directors for profes-

sional services rendered to such
person in the course of the agency
or trusteeship, and on an account

being taken will be allowed such

payments : Bath v. Standard Land
Co., [1911] 1 Ch. 618.

(c) See General Exchange Bank v.

Horner (1870), 9 Eq. 480.

(d) De Ruvigne's Case (1877), 5

C. D. 306; Pearsons Case (1877),

5 C. D. 336 ; see also Weston's Case

(1879), IOC. D. 579, where a director

bought shares from a promoter at

half their value, and was held liable

for the difference between the price

paid and the par value, as he
failed to show that he agreed to

buy after the sale to the company
had been completed, and (Uher

shares had been sold at par.
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made, but while questions arising out of it are still open (e), lias been

held to be bound to account to the company for the highest value

the shares have had since the date of their allotment, with interest

at the rate of 5 per cent, from the date of such allotment till

repayment (/) ; and in one case a person who was not a director till

after the contract was completed was held accountable for the

shares he received as a gift (<7). In another case (/<) a promoter

agreed that he would take a director's qualification shares oft' him at

their par value when the latter resigned and the director's shares

were in pursuance of the agreement purchased from him, it was lield

that he was accountable to the company for the money he had

received ; a fictitious arrangement by which directors are given an

interest in the property immediately before the sale to the company
will not save them from being accountable for any part of the pro-

ceeds of sale which they subsequently receive (i). And a director

will be liable to pay for the amount of liis qualification shares where

he holds them as trustee for a promoter and can be removed by that

promoter at any time {k).

It has even been held that an article authorizing promoters to

give shares to directors of the company will not protect directors

of the company who have received or allowed their co-directors to

receive shares (l).

Where, however, there has been a full disclosure to the company

as a whole (»w) of the fact that the directors are receiving presents

of their qualification shares, there it would appear that the directors

will not be accountable (n).

(e) Eden v. Ridsdale's Lamp and
Lighting Go. (1889), 23 Q. B. D.

368.

( / ) In ascertaining such value

the court will take into account

the total number of shares, and
the effect that their sale would
have on the market : Shaw v.

Holland, [1900] 2 Ch. 305 ; Nant-

y-Glo and Blaina Iromvorks v.

Grave (1878), 12 C. D. 738 (where

the interest was only 4 per cent.) ;

Metcalfe's Case (1879), 13 C. D.

169; McKay's Case (1875), 2 C. D.

1, and the cases cited in the pre-

ceding and succeeding notes and
Williams v. Peel River Land (1887),

55 L. T. 689. The interest is in

the nature of damages and conse-

quently income tax cannot be

deducted. National Bank of Wales,

[1899] 2 Ch. 629.

(g) Ormerod's Case (1878), 37

L. T. 244.

(h) Archer's Case, [1892] 1 Ch.

322.

(i) Bland's Case, [1893] 2 Ch. 612.

(k) London and South Western

Canal Co., [1911] 1 Ch. 346.

(1) Clarke's and Helden's Cases

(1878), 37 L. T. 222.

(??(.) In the case of a company
which issues a prospectus, it should

be disclosed in the prospectus :

Postage Stamp Automatic Delivery,

[1893] 3 Ch. 566 (a case in which

it is very difficult to understand

why the foxinders' shares and the

ordinary shares were not treated

as being on the same footing) ;

Lagunas Nitrate Co. v. Lagunas

Syndicate, [1899] 2 Ch. 392, and cp.

also Re Darby, [1911] 1 K. B. 95.

(n) British Seamless Paper Box
Co. (1881), 17 C. D. 467 ; Innes d:

Co., [1903] 2 Ch. 254 ; Felix Hadley

& Co. V. Hadley (1897), 77 L. T. 131.
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In the cases we have been considering the directors vnll not be

liable to be placed on the list of contributories (o), but it will be other-

wise where they have not received the shares from the promoters,

but have at his direction received the money to pay for their shares

directly from the company out of the money due to the promoter

;

in such cases the company will be able to follow the money, which is

treated as wrongfully added to the purchase price and as having

been its own from the beginning, in the same way as they could

follow trust money which had been misapplied, and will consequently

be able to treat the shares allotted to the directors as having been

taken but not paid iov{p). Presents of cash from the promoters

of a company will, however, be on a different footing ; if these are

paid out of the company's own moneys the company can no doubt

usually recover them, but it cannot treat shares paid up out of such

moneys as unpaid {q).

Directors who have sanctioned this class of transaction will be

jointly and severally liable to recoup the company (r).

Directors will be liable to make good to the company profits

which they have made when acting on its behalf, even though their

company could not have made the profit itself, e.g. profits a director

has earned in his character of member of another company for

bringing business to such other company (s) ; and they will have

to make good to the company profits which they have made when

trading in perfect honesty with the company {t). It is not unusual

for the articles of a company to provide that the office of a director

shall be vacated if he deals with the company without disclosing

his interest ; in such case a dii'ector will have to disclose the exact

nature of his interest {u), that is, in all cases the duty of an agent

making a profit at the expense of his principal {x). But assuming

that this has been done, such an article impliedly authorizes a director

(o) Carling'a Cast (1875), 1 C. D. Association (1884), 27 C. D. 322;

115. Englefield Colliery Co. (1878), 8

(p) Disderi cfc Co. (1871), II Eq. C. D. 388, and the cases cited in

242 ; Hay's Case (1875), 10 Ch. 593, the preceding notes,

explained in Lister <fc Co. v. Stiibbs («) Boston Deep Sea Fishing Co.

(1890), 45 C. D. 1 and cp. EastwicWs v. Ansell (1888), 39 C. D. 339.

Case (1876), 45 L. J. (ch.) 225. (0 Albion Steel and Wire Co. v.

(5) London and Provincial Starch Martin (1875), 1 C. D. 580 ; there

Co. (1869), 20 L. T. 390; Mclean's was in this case disclosure to tho

Case (1886), 55 L. J. (ch.) 36 ;
co-directors of the director con-

Brighton Brewery, Hunt's Case cerned, but this was not held to be

(1868), 37 L. J. (ch.) 278 ; Ex parte enough.

Pclly (1882), 21 C. D. 492 ; and cp. (") Imperial Mercantile Credit

Madrid Bank v. Felly (1869), 7 Eq. Co. v. Coletnan (1873), L. K. (i H. L.

442, a case whicli doos not seem 189 ; Turvbull v. West Riding

consistent with Mu> later autho- AllUetic (1894), 70 L. T. 92.

rities. (•'") Dunne v. English (1874), 18

(r) Carriage Co-operative Supply Eq. 524.
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to deal with his company and keep any profits he makes out of his

dealings {y). Further, if the article goes on to say that it is not to

apply where the interest is only as a member of a company, it will

be enough for the director concerned to disclose that he is a member
of such other company (z).

Where directors are selling their own property to a company, it

is their duty to disclose the exact nature of their interest in the

property (a). If they fail to disclose that they have an interest,

this will be tantamount to saying that they have no interest, and will

therefore amount to fraud (6) ; and in such case the company can at

its option rescind the contract (so long as it can restore the thing

bought) or sue the director for damages in an action of deceit (c).

Where, however, the director has disclosed he has an interest without

disclosing its exact nature, the former remedy alone would appear

to be open to the company (d). Directors cannot appoint one of

their number to any office of profit under tlie company and pay

him for acting in such office (e), nor, at all events where they are paid,

can they pay their travellingexpenses out of the company's assets (/)
or arrange that their salaries shall be paid free of income tax (g) ;

but if a company holds shares in another company and arranges for

one of its directors to be a director of such other company and pro-

vides him with his qualification shares, in such case the director will

be entitled to retain any remuneration he is paid for acting as director

of tlie second company {h), such remuneration being paid in respect

of his services (A) and not in respect of his shares.

(y) Imperial Mercantile Credit v.

Coleman (1871), 6 Ch. 558, not

affected on tliis point by the fact

that the decision was reversed

(1873), L. R. 6 H. L. 189 ; Costa

Rica Railway v. Forivood, [1901] 1

Ch. 746.

(z) Costa Rica Railway v. For-

wood, [1901] 1 Ch. 746.

(a) Dunne v. English (1874), 18

Eq. 524.

(fe) Cavendish Bentinck v. Fenn
(1887), 12 A. C. 652 ; Leeds and

Henley Theatre of Varieties, [1902]

2 Cli. 809.

(c) Gluckstein v. Barnes, [1900]

A. C. 240 ; Hichens v. Conyreve

(1831), 4 Sim. 420; Fawcett v.

Whitehouse (1829), 1 Russ. & Myl.
132 ; Kimber v. Barber (1873), 8

Ch. 56 (in which Great Luxeinboiirg

Railway v. Magnay (1858), 25
Beav. 586, is discussed) ; Tyrell v.

Bank ofLondon (1862), 10 H. L. C. 26.

{d) Burland v. Earle, [1902] A. C.

83 ; Lagunas Nitrate Co. v. Lagunas
Syndicate, [1899] 2 Ch. 392; see

also Ambrose Lake Tin and Copper
Co. (1880), 14 C. D. 390, and

Chesterfield and Boythorpe v. Black

(1878), 37 L. T. 740.

(e) Benson v. Heathorn (1842), 1

Y. & C. C. C. 326.

( / ) Young v. Naval, Military and
Civil Service, [1905] 1 K. B. 687 ;

Marmor v. Alexander, [1908] S. C.

78.

(g) Boschoek Proprietory v. Fuke,

[1906] 1 Ch. 148.

(/() Dover Coalfields Extension,

[1908] 1 Ch. 165; apart from any
special agreement there is nothing

in the position of a director to

prevent his becoming a director

of another company even if it be a

rival company : London and Masho-
naland, etc., Co. v. New Mashona-
land, etc., Co. (1891), W. N. 165.
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A director who buys up at a discount debentures whicli have to

his knowledge been improperly issued will not be allowed to make

a profit out of the transaction (^). A company cannot, even where

all its members assent, make a present to its directors, if there

are no funds available for distribution among the members as divi-

dends (k) though a company has power without a special pro-

vision in its memorandum or articles to give gratuities to employees,

and if there is a power which allows it to do so (l), can make presents

out of funds available for dividends to directors. Such powers will,

it would seem, cease where the company has gone into winding-up,

for such powers are based not on the fact that a company can

indulge in indiscriminate charity, but that it can make presents where

the result of such presents is likely to be that it will be better served

in the future (w).

Whether the case of Normandy v. Ind, Coope & Co. (w) is good

law is a difficult question ; there the directors had been overpaying

themselves all round, and they sought to alter the articles so as to

grant an annuity to one of their number and generally to benefit

themselves. The Judge held, somewhat strangely, that these

transactions were not ultra vires the company, and that the company

and the company alone could complain of them. It might well

have been held that even if they were not ultra vires they were in

their nature fraudulent and consequently that a minority of share-

holders could complain of them. In cases where there has been

no fraud or wrong-doing, but simply acts done in excess of authority,

directors will simply have to account for the difference between what

(j) Larfctw/'« Cose (1877), 4 C. D. they were directors: see also

5(ifi ; see also Habershoti's Case Tlessen v. Henderson, [1899] 1 Ch.

(1868), 5Eq. 286. 861.

(fc) George Newman <b Co., [1895] (n) [1908] 1 Ch. 84. On tho

1 Cli. 674 ; it would amount to a question of ultra vires, tliis decii?ion

reduction of capital. scenis very difficult to reconcile

(I) In Normandy v. Ind, Coojm <k with George Ncivman db Co., [1895]

Co., [1908] 1 Ch. 84, Kkkewich, J., 1 Ch. 674, which was a decision of

seems to have thought such a power the Court of Appeal, nor does tho

unnecessary. principle on which presents can bo

(m) Hutton v. West Cork Railway made to employees seem to apply

(1883), 23 C. D. 654 ; Stroud v. to directors who are managing
Royal Aquarium (1903), 89 L. T. partners. Moreover, even if tho

243. These cases are not easy to memorandum or articles could

reconcile with Kayc v. Croydon validly give a power to make
Tramways, [1898] 1 Ch. 358 ; and presents to directors where there

Southall v. British Mutual (1871), 6 were no funds available for dividends
' Ch. 614 ;

probably tho explaiuition surely the fact that the articles

of the latter two cases is that it was expressly provided for tho directors'

held that the benefit tho directors renmneration would negative there

were to get was really given at tho being any implied power to make
expense of the purchasing and not them presents in addition,

of the selling con\pany of which
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tliey gave for the property they acquired and what they would have

given had there been no such breach of authority (o). In other

cases they will have to account for the highest value of the thing

acquired with interest at 5 per cent.
( ]>), and as the interest is in

the nature of damages income tax cannot be deducted from it (q).

Where the directors have done an act which is altogether ultra

vires the company shareholders who have with full knowledge

participated in and taken the benefit of the act will not be able

to take proceedings to make the directors liable for such act, even

on offering to make good to the company any profit they have

individually made out of it (r) ; and if the directors are rendered

liable, such shareholders will have to indemnify them against their

liability (.s). It is otherwise, however, where shareholders have

inadvertently benefited by such an act (t).

It was said in Pickering v. Stephenson (w) that the Court had a

discretion as to whether it would reqxiire directors to make good

to the company any loss it had sustained by reason of an ultra vires

act in which they had participated, but this case has been doubted {x),

and perhaps the true explanation of it lies in the fact that it was not

a case of an incorporated company (y). At the same time, where

an application is made in a winding-up under section 215 of the Act

the Court would seem to have a discretion (z).

Now, however, if in any proceeding against a director or person

occupying the position of a director of a company for negligence or

(o) Hirsche v. Sims, [1894] A. C.

654.

{p) Shaw v. Holland, [1900] 2

Cli. 305 ; but the company must
decide whether they will treat their

defaulting directors as trustees who
have cominitted a breach of trust,

or whether they will sue them in a

common law action for neghgence :

Exploring Lands and Minerals Co.

v. Kolckmann (1905), 94 L. T. 234,

in which latter case they can only

recover the loss suffered as on the

day when the wrongful neglect

happened.

(q) National Bank of Wales, [1899]

2 Ch. G29.

(r) Towers v. African Tug, [1904]

1 Ch. 558 ; but tliis will not prevent

their obtaining relief against a
continuance of such acts in the

future : Mosely v. Koffyfontein

Mines, [1911] 1 Ch. 73.

(s) Moxham v. Grant, [1900] 1

Q. B. 88.

(0 Cp. Flitcroft's Case (1882), 21

C. D. 519 ; National Bank of

Wales, [1899] 2 Ch. 629.

(m) (1872), 14 Eq. 322.

(x) Kay, J., followed it in

Studdert v. Grosvenor (1886), 33

C. D. 528, but the same judge in

Faure Electric Accumulator (1888),

40 C. D. 141, said that he could only

explain it on the principle of de

minimis non curat lex. See also

Cullerne v. London and Suburban,

etc., Building Society (1890), 25

Q. B. D. 485.

{y) See per Buckley, L.J., Peel

V. London and North Western Rail-

way Co., [1907] 1 Ch. 5.

(z) Sunlight Incandescent Gas

Lamp Co. (1900), 16 T. L. R. 535-

Neither Pickering v. Stephenson

(1872), 14 Eq. 322, nor Studdert v.
^

Grosvenor (1886), 33 C. D. 528, was
'

an application under this section

;

on the other hand, Faure Electric

Accumulator (1888), 40 C. D. 141,

was.

I
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breacli of trust it appears to tlie Court hearing the case that the

director or person is or may be liable in respect of the negligence or

breach of trust, but has acted honestly and reasonably, and oujilit

fairly to be excused for the negligence or breach of trust, the Court

may relieve liim, either wholly or partly, fiom his liability on such

terms as the Court may think proper (a).

These words follow, more or less closely, the words of section 3

of the Judicial Trustees Act, 1896, relating to trustees. Under

that section the difficulty is usually to show that the trustees have

acted reasonably. Possibly, however, where it is a question of excess

of authority, this difficulty will not be so acute in the case of directors.

It is probably not necessary to plead the section, but where there

are pleadings it will be advisable to do so (6). Before the Trustee

Act, 1888, directors could plead tlie Statute of Limitations wliere it

was a question of having received a bribe, and there was no question

of the company following the money, as it had not been paid out of

its assets (c), and it would seem that even where they could not them-

selves plead the Statute of Limitations a manager and secretary

who had misled them into doing the wrongful acts complained of

could do so (d). Now, under the Trustee Act, 1888, directors, like

other persons who are trustees, can plead the Statute of Limitations,

where there is no question of fraud (e) ; and it would also seem that

no action will apart from fraud lie against a director of a company

after the winding-up of such company is completed and the company

is dissolved (/).

Sometimes, even before the Trustee Act, 1888, although there

was no Statute of Limitations applicable, the company or its liqui-

dator was not allowed to set up a stale demand against directors

who were alleged to have failed in their duties (g) ; but tliis probably

only applied in complicated cases, where the directors were likely

to find more difficulty in their defence by reason of their accusers

having held their hand {h).

Where directors have been guilty of misfeasance, which they

have subsequently made good, they are liable to be ordered to

(a) Companies (Consolidation) v. Pollington (1890), 63 L. T. 2.T8.

Act, 1908, s. 279. {e) Lands Allotment Co., [1894]

(b) Singlehurst v. Tapscolt (1899), 1 Ch. 616 ; National Bank of Wales,

W. N. 133. [1899] 2 Ch. 629 ; and soe Trustee

(c) Mclropolilan Hank v. Hriron Act, 1888.

(1880), 5 Ex. Div. 319. In Fitzroy (/) Coxon v. Gorsl, [1891 1 2 Ch.

V. Bessemer Co. (188-4), 50 L. T. 73 ; but of course the dissohition

144, it was held that the Statute is liable to be declared void under

did not commence to run from the s. 223 of the Act.

date of disclosiu-e to the directors, (f/) Mammoth Corporation of I'tah

all of whom were concerned in (1881), 50 L. J. (ch.) 11.

transactions similar to that of the (/() Alexandra Palace Co. (1882),

impeached director. 21 C. D. 149.

(ti) Municipal Freehold Land Co.
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pay the costs of proceedings taken with reference to their mis-

feasance (i).

Directors are also trustees of the powers conferred on them.

This does not mean that in the absence of express powers they are

tied down by the same rules as ordinary trustees ; thus directors

with a power of lending money on mortgage are not necessarily tied

down to lending money on first mortgages only (k), and directors

witli power to invest moneys need not necessarily invest in trust

securities {I). What it does mean is that they may not use such

powers so as to give themselves an advantage at the expense of their

principal, the company. Parker v. McKenna {m) is the leading

case on this subject ; there, on an issue of new shares of a company,

it was arranged that such shares as were not applied for by the

existing members of the company at a premium of £2-5 per share

were to be taken up by a third party at a premium of £30 per share,

and it was arranged that he should make certain payments at certain

times and should give certain guarantees. Subsequently, as the

third party was unable to take up all the shares, some of the directors

took up some of the shares he had agreed to take before they had

been allotted to him, and they also relaxed the conditions as to

guarantee and payments. They subsequently sold their shares at

a profit, and for this they were held to be accountable to the company.

There is, however, of course no rule of law preventing directors

allotting shares to themselves at a fair price, whether such shares

are preference, ordinary, or founders' shares (w).

Directors are similarly trustees of their powers of making calls,

and they cannot therefore without incurring liability postpone a

call so as to enable one of their own number to transfer his shares (o),

or, in spite of an article authorizing different amounts being called

up on different shares, give their own shares a preference in the

matter of the calls that are made
( p). They cannot expedite a

meeting so as to prevent persons who have only recently become

members from having votes (</), and they cannot make an issue of

fresh shares with a view of thereby securing a majority in the com-

pany (r). They are also trustees of their powers of sanctioning

(t) David Ireland c& Co., [1905] cp. also Campbell's Case (1876), 4

1 Ir. 133. C. D. 470 ; Webb v. Shropshire

(k) Sheffield and South Yorkshire Railway, [1893] 3 Ch. 307.

Permanent Buildinrf Society V. Aizlc- (o) Gilbert's Case (1870), 5 Ch. 559.

wood (1889), 44 C. D. 412. (p) Alexander v. Automatic Tele-

(Z) Burland v. Earle, [1902] A. C. j^honc Co., [1900] 2 Ch. 56.

83. (g) Cannon v. Trask (1875), 20

(m) (1874), 10 Ch. 96, and see also Eq. 669.

York and North Midland Railway (r) Fraser v. Whalley (1864), 2

V. Hudson (1853), 16 Beav. 485. H. & M. 10 ; Funtv. Symons, [1903]

(n) London and Colonial Finance 2 Ch. 506 ; Abbotsford Hotel Co. v.

Corporation (1898), 77 L. T. 146 ;
Kingham (1910), 102 L. T. 119.
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transfers (s), but they are at full liberty to transfer their shares (/),

except, perhaps, their qualification shares {u), and to vote at general

meetings in respect of their shares {x) as freely as other members,

for these are rights wliich they have in their characters of members,

and not in their characters of directors. Further, a director who

knowingly allots shares to an infant will be liable {y), and directors

cannot make use of a power to delegate powers to a committee so

as to exclude one of their number from acting as a director (2).

But directors may in a bond Jidc case put their views before the

members, and even spend the moneys of the company in sending

out stamped proxies filled up with the name of the person who is

to hold the proxy {a).

Where the company is asked to sanction any act of its directors

on the ground that they are precluded by reason of their personal

interest from effectively carrying it out, the directors are bound to

gi\e the members notice clearly showing what their interest is (6),

except, perhaps, where it is simply a case of a contract in the ordinary

course of the company's business, or in wliich the directors are only

indirectly interested, e.g. as shareholders in another company (c).

The question that remains to be considered is what is sufficient to

make directors liable for the wrongs done by their co-directors. As

fias already been stated, probably a person who simply takes no

part in the affairs of a conipany will not thereby render himself

liable as a director (r/). The only case wliich can be cited to the

contrary, if one excepts the very old case of Charitable Corporation v.

{s) BcnnvWs Case (1854), 5 Do
G. M. & G. 284 ; but they may
vote on the question of sanctioning

a transfer though interested : Buslia

Case (1870), 6 Ch. 24(5, L. R. «)

H. L. 37.

(0 Cawlvy & Co. (1889), 42 C. D.

209.

(u) Cp. Gilbert's Case (1870), 5

Ch. 559 ; South London Fish-

market Co. (1888), 39 C. D. 324;
neither of tlicso cases is a dear
authority foi- the exe(>])tion, which
seems extremely doubtful.

(x) North Western 'J'ransportatiun

V. Bcatty (1887), 12 A. C. 589.

(y) Ex parte Wilson (1872), 8 Cli.

45.

(2) Bray v. Smith (1008), 124
L. T. Jo. 293.

(a) Peel v. London and North
Western Railway, [1907] 1 Ch. 5,

overruling Studdert v. Grosvenor

(1880), 33 C. D. 528 ; and see also

Campbell v. Australian Mutual

Provident Society (1908), 77 L. J.

(CH.) 116.

(b) Kaye v. Croydon Tramways,

[1898] 1 Ch. 358 ; Tiessen v.

Henderson, [1899] 1 Ch. 801
;

Lrvinc v. Union Bank (1877), 2

A. C. 300 ; Boschoek Proprietary v.

Fuke, [1900] 1 Ch. 148.

((•) Grant v. United Switchback

Co. (1888), 40 CD. 135. Inaiitiieso

cases the directors can of ctnu'so

vote as members.

((/) Bute's {Marquis) Case, [1892] 2

Ch. H)0;DenhumCo. (1883), 25 C. D.

752 ; see also Wedfjwood Coal and

Jron Co. (1882), 47 L. T. 012, whore

it was held that misfeasance pro-

ceedings could not be taken against

a director for nonfeasance : Perry's

Case (1876), 34 L. T. 716.
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Sutton (e), is Municipal Freehold Land Co. v. Pollington {/), and it

may be doubted whether that is very good law on this point.

Further, merely being party to a resolution which proposes to

misapply the assets of the company in the future will not, if it cannot

be construed into a direction to pay away the assets, be sufficient (g),

for if it must be show^n that the director whom it is sought to make
liable has been a party to some act which may be said to be the causa

causans of the loss the company has suffered (h).

But the director will be liable if he has been a party to a resolu-

tion which has directed the misapplication of the company's assets,

always supposing he has full knowledge of the material facts (i),

or if with full knowledge of such facts he has signed a cheque for

wrongfully paying away the company's moneys {k), or if he has

signed a cheque without any inquiry and the company has suffered

loss thereby (/), unless, indeed, he has paid it by the direction of

some committee or person to whom the directors have properly left

the question of certain expenditure, and is not aware of the fact

that they propose to misapply the money (m).

It would seem, however, that a director will not be liable for a

resolution of the Board to which he has not been a party merely

because he signs the minutes at the succeeding meeting (n), though

it may be otherwise if he makes a speech to the shareholders in which

he represents himself as having been a party to or having considered

and approved of the previous resolution (o). Directors who have
been parties to the misapplication of the company's moneys may,
at all events where there has been no fraud, recover contribution

M

(e) (1742), 2 Atk. 400. Tliis was
rather dicta than a decision.

(/) (1891), G3 L. T. 238.

(g) Cullerne v. London and Subur-
ban, etc., Buildinq Society (1890), 25
Q. B. D. 485; Young v. Naval,
Military and Civil Service, [1905] 1

K. B. 687.

[h) Kingston Cotton Mill (No. 2),

[189G] 2 Ch. 279 ; Davies' Case
(1890), 45 C. D. 537, is a case where
the damage certainly seems to have
been rather remote.

(i) Joint Stock Discount Co. . v.

Brown (1860), 8 Eq. 370; Ash-
hurst V. Mason (1875), 20 Eq. 225 ;

cp. London and South Western Canal,
[1911] "1 Ch. 346.

(k) Young v. Naval, Military and
Civil Service, [1905] 1 K. B. 687 ;

Merchants' Fire Office v. Ar^n-
strong (1901), 17 T. L. R. 709.

(Z) MarzettVs Case (1880), 28

W. R. 541 ; O'Brien v. Mitchels-
town Loan Fund, [1903] I Ir. 282 ;

Ramskill v. Edwards (1885), 31
C. D. 100.

(m) Land Credit Co. of Ireland v.
Lord Fermoy (1870), 5 Ch. 763.

(«.) Lands Allotment Co., [1894]

1 Ch. 610 ; Ashhurst v. Mason
(1875), 20 Eq. 225, can since this

last case not be considered law, so

far as concerns the director, who
was not present at the original

meeting. See National Bank of

Wales, [1899] 2 Ch. at p. 644 ; Burton
v. Bcvati, [1908] 2 Ch. 340; and
perhaps Jackson v. Munster Bank
(1885), 15 L. R. Ir. 350, and Burt v.

British Nation Life Assurance ( 1 859 )

,

4 De G. & J. 158, are also not good
law.

(o) Lands Allotment Co., [1894]
1 Ch. 616.
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from one another
( p), and the personal representatives of a deceased

director will, to the extent that they have assets, be liable to con-

tribute (q). Directors will not be fixed with notice of the contents

of the company's books (r).

In a limited company the liability of the directors or managers,

or of the managing director, may, if so provided by the memorandum,

be unlimited.

In a limited company in which the liability of a director or manager

is unlimited, the directors or managers of the company (if any) and

the member who proposes a person for election or appointment to

the office of director or manager must add to that proposal a state-

ment that the liability of the person holding that office will be

unlimited, and the promoters, directors, managers, and secretary (if

any) of the company, or one of them, must, before the person accepts

the office or acts therein, give him notice in writing that his liability

will be unlimited.

If any director, manager, or proposer makes default in adding

such a statement, or if any promoter, director, manager, or secretary

makes default in giving such a notice, he will be liable to a fine not

exceeding £100, and will also be liable for any damage which the

person so elected or appointed may sustain from the default, but

the liability of the person elected or appointed will not be affected

by the default {s).

A limited company, if so authorized by its articles, may, by

special resolution, alter its memorandum so as to render unlimited

the liability of its directors, or managers, or of any managing director.

Upon the confirmation of any such special resolution the pro-

visions of the special resolution will be as valid as if they had been

originally contained in the memorandum ; and a copy thereof

must be embodied in or annexed to every copy of the memorandum
issued after the confirmation of the resolution.

If a company makes default in complying with these requirements,

it will be liable to a fine not exceeding £1 for every copy in respect

of wliich default is made, and every director or manager of tlie

company who knowingly and wilfully authorizes or permits tlic

default will be liable to a similar penalty {t).

Except in the case of private companies (u), a person is not

ip) Ashhurst v. Maaon (1S75), 20 25 C. D. 752 ; Coasters, Ltd.,
|
l!)l 1]

E(i. 225 ; cj). also I'oirirv. O'Connor 1 Ch. 80 ; E.c parte ('antincll, [ 18!»4]

(1871), 1!) W. R. '.):i:i. Tho third 1 Ch. 528, ovorruhiig J'Jx j^artc

party procedure is available in these Broivn (1854), 19 Bcav. 97.

cases: FurncsSyWithij db Co., [IdOS] (s) Companies (Consolidation)
.

1 Ch. 224. Act, 1908, s. GO.

{q) Kamskill v. Edwards (1885), (t) Ibid., s. 61.

31 C. D. 100. (?i) This does not apply to com-
(r) CartmclVs Case (1874), 9 Ch. panies formed before January 1,

G91 ; Hallmarh'a Case (1878), 9 1901, or to companies formed
C. D. 329 ; Dmham db Co. (1883), before July 1, 1908, which did
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capable of being appointed director of a company by the articles,

and may not be named as a director or proposed director of a com-

pany in any prospectus issued by or on behalf of the company or

in any statement in lieu of prospectus filed by or on behalf of the

company, unless, before the registration of the articles or the publica-

tion of the prospectus, or the filing of the statement in lieu of pro-

spectus, as the case may be, he has by himself or by his agent

authorized in writing—

(i) Signed and filed with the Eegistrar of Joint Stock Companies

a consent in writing to act as such director ; and
(ii) Either signed the memorandum of association for a number

of shares not less than his qualification (if any), or signed

and filed with the Registrar a contract in writing (x) to

take from the company and pay (y) for his qualification

shares (if any).

On the application for registration of the memorandum and

articles of a company the applicant must deliver to the Registrar

a list of the persons who have consented to be directors of the com-

pany (z), and if this list contains the name of any person who has

not so consented, the applicant will be liable to a fine not exceeding

£50.

This section does not apply to a prospectus issued by or on behalf

of a company after the expiration of one year from the date at which

the company is entitled to commence business (a).

Without prejudice to the restrictions imposed by these provisions,

it is the duty of every director who is by the regulations of the com-

pany required to hold a specified share qualification, and who is

not already qualified, to obtain his qualification within two months

after his appointment, or such shorter time as may be fixed by the

regulations of the company.

The office of director of a company will be vacated if the director

does not within two months from the date of his appointment, or

within such shorter time as may be fixed by the regulations of the

company, obtain his qualification, or if after the expiration of such

period or shorter time he ceases at any time to hold his qualification
;

not offoi" their shares to the prescribed by the Board of Trade

;

pubUc. see this Form, ante, p. 15, and see

(x) The contract need not noces- also p. 11.

sarily be with the company. The (a) Companies (Consohdation)

registrar of joint stock companies Act, 1908, s. 72. The offence can

win accept a simple undertaking be prosecuted under the Summary
signed by the director, and to Jurisdiction Acts, but in Scotland

wliich there is no other party. all prosecutions under the section

(y) The payment need not, it is nnist bo at the instance of the Lord

thought, be in cash. Cp. Drum- Advocate, or a procurator fiscal as

mond's Case (1869), 4 Ch. 772. the Lord Advocate directs: ibid,,

(2) This list mvist be in Form 43 s. 276.



Statutory Requirements as to Qualification 349

and a person vacating ofiSce under this section will be incapable of

being reappointed director of the company until he has ol)tained his

qualification.

An unqualified person acting as director after the expiration of

the period of two months or the shorter time (if any) mentioned

in the articles will be liable to a fine not exceeding £5 for every day

between the time when he vacates his ofilce under the section and
the last day when it is proved he acted as director (b).

Every company must keep at its registered office a register

containing the names and the addresses and occupations of its

directors or managers, and must send to the registrar of joint stock

companies a copy thereof, and from time to time notify him of any
change among its directors or managers (c). Such list should be

on Form g (d), issued by Somerset House (cost 2d.). The form should

be signed by the manager or secretary of the compan}^ . A 6s. registra-

tion fee stamp must be impressed.

FORM OF CONSENT TO BE SIGNED AND FILED WITH THE
REGISTRAR OF JOINT STOCK COMPANIES BY PERSONS
APPOINTED BY THE ARTICLES AND BY PERSONS NAMED AS
DIRECTORS OR PROPOSED DIRECTORS IN A STATEMENT
IN LIEU OF A PROSPECTUS OR IN A PROSPECTUS ISSUED
BY OR ON BEHALF OF A COMPANY BEFORE THE EX-
PIRATION OF ONE YEAR AFTER THE COMPANY IS

ENTITLED TO COMMENCE BUSINESS (e).

No. of Certificate . Form No. 42.

Companies (Consolidation) Act, 1908.

O
A 5s. Companies Registration

Fee Stamp to be impressed

here.

Consent to act as Director of the

(5) Companies (Consolidation) (d) A conij)lote list of existing

Act, 1908, s. 73. The offence can directors niu.st bo given. The form

be prosecuted under the Summary contains a column headed changes.

Jurisdiction Acts, but in Scotland a note of the changes since tho last

prosecutions must bo at the instance list was filed should be made in

of the Lord Advocate or a pro- such column, e.g. by placing

curator fiscal as the Lord Advocate against a new director's name the

directs : ibid, s. 276. words " in place of " and, by

(c) Ibid., 3. 75. The penalty for placing against any former director's

default is £5 for every day during name tho words, '' dead," " ro-

which tho default continues for signed," or, as the case may be.

the companj% and a like penalty (e) Form 42 prescribed by order

for every director or manager who of the Board of Trade of March 29,

knowingly and wilfully authorizes 1909.

or permits such default.
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to be signed and filed pursuant to s. 72 (1) (i).

Presented for Filing

by

Limited,
5S

I
1

To the Registrar of Joint Stock Companies :

—

* tt° * * Here in-
*

, the undersigned, hereby testify f consent to ggj.^ <« [ " ^r

act as director of the " We."
j- Hci'e in-

sert "my"
Limited, or " our.

pursuant to s. 72 (1) (i) of the Companies (Consolidation) Act, 1908.

t If a di-

rector signs

by "hLs agent
authorized in

writing," the

authority
must be pro-

duced and a

copy filed.

Dated this of 19

Section 72 (3) of the Companies (Consolidation) Act, 1908, provides

that :

—

" This section shall not apply to a private Company nor to a pro-

spectus issued by or on behalf of a Company after the expiration of one year

from the date at which the Company is entitled to commence business."

If the qualification is increased while a person is serving his term

as director, he will not vacate his office or incur the penalty imposed

by section 73 if lie fails to increase his holding of shares so as to

obtain the increased qualification (/).

Where, as is usual, the articles require a director to hold qualifi-

cation shares, much difficulty has arisen as to how far a person who
acts as director without acquiring his qualification becomes a member.

The articles themselves do not constitute a contract between the

director and the company (g), but they give the company power to

employ directors on certain terms, and a person who acts as director

will, at all events in the absence of evidence to the contrary, be

taken to have agreed to act on those terms and no other terms {h).

(/) Molineaux v. London, Bir-

mingham Insurance Co., [1902] 2

K. B. 589,

(g) Eley v. Positive Government,
etc., Co. (1876), L. R. 1 Ex. Div. 20,

88.

(/*.) Salton V. New Beeston, [1899]

1 Ch. 775 ; Swabey v. Port Darwin
(1889), 1 Meg. 385.
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There remains the difficult} that tlie articles usually do not require

the director to take bis shares from the company ; it will be enough

if he acquires them in some other way, e.g. by purchasing them in

the market {i).

Putting aside the cases which have been decided under special

Acts of Parliament [k), the cases on this point seem to group them-

selves under five headings.

(1) Tliore are the cases where tlie articles are held not to apply

to tlie directors in question at all, e.g. where such directors are

original directors, and the articles in question only apply to future

directors. Lord Claude Hamillons Case (l). Slocks Case (m), and

Forbes' Case (n) are examples of this class of case. In such cases

there can be no question of liability.

(2) There are the cases where the holding of a certain number

of shares is a condition precedent to a person becoming a director.

In such cases if a person is elected who does not hold the requisite

shares, he will not be liable as a member, for he never becomes a

director (o) : and the fact that his name is entered on the company's

register of members will make no difference {p).

(3) There are the cases where the articles simply provide that

directors must hold a certain number of qualification shares. In such

cases a director no doubt owes a duty to the company to acquire his

qualification shares, and impliedly authorizes the company to enter

his name in the register in respect of such shares {q) ; but if nothing

beyond tlie fact of his accepting the office of a director or accepting

such office and acting in it, takes place, there will be no liability (r).

There are one or two cases which seem to form exceptions to this

rule. First of all, there is Stephenson's Case {s). It is stated in

Buckley {t) that this case must be wrongly reported ; it is certainly

quite incomprehensible. Then comes Curries Case (u). In that

(i) Cp. Brown's Case (1874), 9 qualification shares.

Ch. 102. (r) Wheal Bidler Consols (1888),

(k) Portal V, Emmens (1876), 1 38 C. D. 42 ; Hutchinson's, [1895]

C. P. D. 201, 664; Forbes' Case I Ch. 226; Brown's Case (1874),

(1875), 19 Eq. 353 ; Kincaid's Case 9 Ch. 102 ; Ahercorn'a Case (1862),

(1870), 11 Eq. 192. 4 Do G. F. & J. 78 ; Ballina, etc.,

(I) (1873), 8 Ch. 548. Co. (1888), 21 L. R. Ir. 497. The
(m) (1864), 4 De G. J. & S. 426. first two cases seem to dissipate

(n) (1873), 8 Ch. 768 ; cp. also E.t any doubt tlirown on this proposi-

parte Cottcrell's Case (1863), 32 L. J. tion by Hewitt's and Brett's Cases

(CH.) 66. (1883), 25 C. D. 283, or Kanith's

(o) Jenner's Case (1877), 7 C. D. Case (1875), 20 Eq. 506; Bread

132 ; Hamley's Case (1877), 5 C. D. Supphj Association (1893), 62 L. J.

705. (t'H.) 376, is not, it is thought, law.

(p) Barber's Case (1877), 5 C. D. (s) (1876), 45 L. J. (cu.) 488.

963. (/) 9th Ed., p. 53.

iq) After allowing a reasonable (u) (1863), 32 L. J. (CH.) 421; 3

time for the director to acquire his De G. J. & S. 367.
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case subscribers to the memorandum who had failed to appoint

directors, which they were entitled, and, it was held, were bound

to do under the articles, were held liable. In this case the sub-

scribers had signed an agreement Ijinding them to take the shares,

though this agreement was entered into before the incorporation

of the company. Sir George Jessel {x) explains the case on this

ground, but it is not an easy case to understand, and would very

probably not be followed. PurceWs Case [y] lias lieen explained {z)

on tlie ground that there was a contract b\ letter to take and allot

the shares. On the other hand, where there is an application for

shares and the company has failed to allot them (a) and has not

notified the director that his application is acceded to (fo), there will

be no contract. Directors have also been held liable where there

has been an allotment by a share committee, but no entry in the

register (c), and also where there has been only an entry in the

ledger [d). Green's Case {e) and Austin's Case {/) seem to be

cases where it was held that the persons sought to be made liable

were not in fact directors, and in Shaiv's Case (g) a person who was

not validly appointed a director was held not liable for shares he

had applied for to qualify him.

(4) Where there is a similar article to that in the foregoing

class of cases, but the company have after the lapse of a reasonable

time exercised their right to put a director on the register, there

the director will practically always be liable. The rule will hold

even where the directors have authorized an entry in the

register, which has been made prior to the resignation of the director,

after his resignation (h) ; it will also hold where the director himself

subsequently to registration acquired sufl&cient shares (*). Where

directors are allowed to act for a certain specified period before

acquiring their qualification shares, such period will be the

{x) Karuth's Case (1875), 20 Eq.

50G.

{y) (1880), 29 W. R. 170.

(2) Per Kay, J., in Heivitt's and

Brett's Cases (1883), 25 C. D. 283.

(a) Chapmari's Case (1866), 2 Eq.

507 ; Medical Attendance, etc., Co. ;

Onslow's Case (1887), 3 T. L. R.

551 ; see also Carmichaeland Hetvitt's

Case (1882), 46 L. T. 253, where the

company had no shares to allot.

These cases amount to a refusal to

allot; see also Youde's Bill Posting

Co. (1902), 18 T. L. R. 731.

(h) TothiWs C'oae (1865), 1 Ch. 85;

see Levita's Case (1867), 3 Ch. 36.

(c) Harward's Case (1871), 13 Eq.

30.

(d) Esparto Trading Co. (1879),

12 C. D. 191 ; this case followed

Portal V. Emmens (1876), 1 C. P. D.

201, 664, a case which as already

stated depended entirely on the

special statute there in question ;

it is therefore a somewhat doubtful

authority.

(e) (1874), 18 Eq. 428.

(/) (1860), 2 Eq. 435.

(g) (1876), 34 L. T. 715.

{h) Molineaux v. London, Bir-

mingham Insurance, [1902] 2 K. B.

596.

(^) Lord Inchiquin's Case, [1891]

3 Ch. 28. In tliis case the director

had allowed more than a reasonable

time to elapse.
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measure of what is a reasonable time {k), though possibly the director

will not be liable if he only intends to act and does not act after the

period expires (l). In other cases a reasonable time will be held

to have elapsed when the director does any important act as a

director (m). Thus attending a board meeting was in one case held

to be sufficient (w), but apparently acts done while a company is

merely in an inchoate condition, e.g. before it has gone to allotment,

will not be sufficient to entitle the board to put a director's name on

the register (o). But even where a reasonable time has elapsed, if

the director resigns before his name is on the register, and the com-

pany sends him an application form for his qualification shares,

which he returns unsigned, he will not be a contributory if his name

is subsequently placed on the register
( j)). In one case where a

person had applied for shares of a certain class in the mistaken belief

that they would qualify him, he was held liable not only for such

shares, but also for his qualification shares, his name being on the

register for both {q). Merely being on the register will not make a

director a member where he has not applied for shares and there is

no question of qualification shares (r).

(5) Where there is an article providing that if directors do not

obtain their qualification shares within a certain time they shall be

deemed to have agreed to take the shares from the company (rr),

there persons who have accepted a directorship will be liable {s), even

though they have not acted {t), unless perhaps if they have resigned

before the prescribed period has elapsed {u). But they will not

be contributories if they have applied within the period and the

directors have refused to allot, or if before the end of the period the

company, though not in actual winding-up, has ceased to have an

active existence (x).

It would seem that directors who have been placed on the register

(k) Cp. Hutchinson's Case, [1895] L. T. 253, where it was held that

1 Ch. 226. the company or even its directors

(I) Ex parte Cammell, [1894] 1 if they had wide powers could,

Ch.528; affirmed on other grounds, before the 1900 Act, extend the

rioo<io\^u ono time for takmg quahfication shares.
[ISJll Z Lh. 39 J.

(^) Fowler's Case (1872), 14 Eq.
im) Mohneaux V. Lotulon, Bir- 3 16, doubted in DuA-c's Case (1876),

mingham Insurance, [1902] 2 K. B. 1 C. D. 620.
596.' [r) Hallmark's Ca«c (1878), 9

(n) Miller's Case (1876), 3 C. D. C. D. 329.

..c\ 1 llonn^ - / 1 T-> ni\ (rr) The Stock Exchaugc authoM-
061 ; see also (1877), ;> C. D. 70, .' ^ . Jt o.,<,v. or.' V ' ;. » ^jgj, (JQ jjQt, approve of such an
where the decision of the Master of article • see supra p. 89.

the Rolls was affirmed. (s) Isaac's Case, [1892] 2 Ch. 158.

I* (o) Hewitt and Brett's Cases (t) Hercynia Copper Co., [1894]

(1883), 25 C. D. 283; cp. also 2 Ch. 403.

Karuth's Case (1875), 20 Eq. 506. (u) Salisbury-Jones a)ui Dale's

(p) Ex parte Cammell, [1894] 2 Case, [1894] 3 Ch. 356; this case

Ch. 392. Tliis seems to be a case turned on the construction of the

of an agreement revoking the autho- article there in question,

rity of the company; see also In- (x) Yonde's Bill I'osting Co. (1902),

ternational Cable Co. (1892), 60 18 T. L. R. 731 ; tliis company was

S.C.L. 2 A
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as the holders of fully paid shares cannot be treated as holders of

unpaid shares even though they have not paid for the shares them-

selves (^), except in cases where the shares have in fact not been

paid for at all and the directors in question are aware of the fact (2).

In such cases, however, the directors may and will often be liable

to pay the company the true value of the shares on the footing

that they have committed a breach of trust in accepting a present

of their qualification shares (a) ; but directors will not be liable in

any sort of misfeasance proceedings for not taking their qualification

shares (6).

The articles not infrequently provide that a director must hold

his qualification shares in his own right. This does not mean that

he must necessarily be beneficially entitled to them (c), but it does

mean that he must hold them in such a way that the company can

safely deal with him in respect of them, and a director will not for

this purpose hold shares in his own right if he is a bankrupt and the

company has notice of the fact (d), or if he is entered on the register

of the company as holding the shares as liquidator (e). Sometimes

the articles contain a provision that the shares of directors or other

officers of a company, shall on their ceasing to hold their office, be

forfeited or surrendered to the company. Suck a provision is, in

the case of a limited company, quite bad—and directors who have

taken shares will be liable to be put on the list of contributories (/).

Shares held by a director jointly with others will satisfy a qualifica-

tion clause at all events where it does not require the director to hold

the shares in his own right {g).

formed before 1901, and so had not

to obtain a certificate entitling it

to commence business.

(y) Carling's Case (1876), 1 C. D.

115; cp. also Brown's Case (1874),

9 Ch. 102 ; EastwicFs Case (1876),

45 L. J. (cH.) 225; Disderi t& Co.

(1871), 11 Eq. 242 ; and Aspinall's

Case (1877), 36 L. T. 362.

(2) Cp. Leeke's Case (1871), 6 Ch.

469 ; in Karutli's Case (1875), 20

Eq. 506, Jessel, M.R., said that

acting after notice could alone

support this case after Brown's Case

(1874), 9 Ch. 902.

{a) Cp. Re Ruvigne's Case (1877),

5 C. D. 306 ; Pearson's Case (1877),

4 C. D. 222 ; London and South

Western Canal, [1911] 1 Ch. 346,

supra, p. 339.

(b) Coventry's and Dixon's Cases

(1880), 14 C. D. 660.

(c) Pulbrook v. Jiichniond Con-

solidated Mining Co. (1878), 9 C. D.

610. In Bainbridge v. Stnith (1889),

41 C. D. 462, Cotton, L.J., dis-

agreed with this view, and Lindley,

L.J., only followed it because he

thought it desirable not to distiu-b a

decision of some years' standing. It

has since been followed in Cooper v.

Griffin, [18921 '1 Q. B. 740 ; and

Howard v. Sadler, [1893] 1 Q. B. 1.

(d) Sutton v. English and Colonel

Produce Co., [1902] 2 Ch. 502.

(e) Boschoek Proprietary v. Fuke,

[1906] 1 Ch. 148.

(/) Walker and Hacking (1887),

57 L. T. 763 ; it would seem clear

that Miller's Case (1877), 5 C. D.

70, is not good law on this point

since Trevor v. Whitworth (1887), 12

A. C. 409.

{g) Dunster's Case, [1894] 3 Ch.

473 ; Qrundy v. Briggs, [1910] 1 Ch.

444.
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The articles also provide for the period during which directors

are to hold office and for the election of fresh directors—sometimes

also they contain provisions for removing directors before the expira-

tion of their term {gg)—if there is no such provision, the company
cannot remove a director, unless it first alters its articles so as to

take power to do so, and then after the confirmatory resolution for

the alteration lias been passed, it may remove a director in the

manner prescribed by its altered articles (h). It has, however, been

held that, though a company cannot remove a director, the court will

not compel it to employ a director against the wish of the majority

of its members (i). These cases depend on the principle that the

court will not give specific performance of a contract of service.

They are, however, both cases of orders made upon interlocutory

motions, where of course the object would have been rather to keep

matters m statu quo, than to finally decide the rights of the parties,

and Harhen v. Phillips (k) is, to say the least of it, difficult to recon-

cile with the recent decision of the Court of Appeal and House of

Lords in Salmon v. Quin and Axtens {I), whiclx decides that the

company cannot deprive directors of the powers conferred on them
by its articles of association unless it changes its articles—because

their position is that of managing partners and not that of mere

agents of the company. This case goes further than" its predeces-

sors (m), because the court interposed to protect the riglits of the

directors, in effect giving them specific performance of a contract

which was only to be found in the articles.

It has also been held {n) that a director cannot, even where

directors have very wide powers, retire without tendering his

resignation to the company as a whole—though it seems to have

been admitted that the company could not refuse to accept the

Uiy) See enpra, p. 89, for Stock {k) (1883), 23 C. D. 14.

Exchange requirements on tlii.s {I) [1909J 1 Ch. 311; [I'.IUitJ

point. A. C. 442, following dicta contained

{li) ItnpTial Hydropathic Hotel in Qraniophonc and Typewriter Co.

Co. V. Hampson (1882), 23 C. D. 1 ;
v. Stanley, [1908] 2 K. B. 89.

Hattcrsley v. Lord Shelburne (18G2), (w) Cp. Automatic Self-cleansing,

31 L. J. (cH.) 873, was a case under etc., Co. v. Cunningham, [1906] 2

the Companies Clauses Act, 1845, Ch. 34.

and s. 91 of that Act empowers a (n) Municipal Freehold Land Co.

company to ronlbve its directors; ^'- Pollington (1890), 03 L. T. 238;
T 1 t ^\r• \, »„;/,,.„„ /^'^ ,r 59 L. ,T. (cH.) 734; see, however.
Isle of \\iqht liauway Co. v.

, i- . ^,, ,„
rr I J- ,,ooo^ n- (^ n lofi *"° dicta m Glossop v. illossop,
Tahourdm (1883), 2d C. D. 320.

[1007] 2 Ch. 370 ; and in Tra«.»port,
See post, p. 357, as to cases where a j^td. v. Schomberg (1905). 21 T. L. R.
director has misconducted himself. 304 ; and Moscly v. Kojfyfontein

(i) Harhen v. Phillips (1883), 23 Mines (1910), 79 L. J. (ch.) tU?, per

C. D. 14 (the case of ordinary ^^'?*
f-.T^^^'' ^l^^^^^n''?!'^'"' f"?,.,.„.,., e /; (18.)3), 4 De G. M. k, G. 7()9, which

directors) ; Bainhridqe v. Smith, . V e, ,
^u^/c y was, however, a case of a man

(1889), 41 C. D. 4B2 (the case of a resigning from a committee of
managing director). directors.
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resignation. Tlie result of Salmon v, Quin and Axlcns (o) is, it is

submitted, that a company cannot refuse to employ its directors or

any of them. The question remains, Do these remarks apply to the

office of a managing director ? There seems to be no doubt that a

man may cease to be managing director, while retaining his post on

the board
( p), and as the powers of a managing director are very rarely

defined in the articles, it being usually left to the directors to delegate

,
to him such of their powers as tliey see fit—it would seem that it

would be very difficult for a managing director to make out any sort

of a contract under the articles conferring on him the powers of a

managing partner—and if this is so it would seem that the company

could, as a rule, decline to employ liim as managing director, because

his contract would usually be a mere contract of service and in no

way incorporated in or part of the constitution of the company {q).

In other words, a company by its articles confers certain specific

Pj^wers on its directors (r), and it is beyond its powers to take any of

those powers from its directors witliout first altering its articles.

The articles of a company usually confer no specific powers on its

managing director, and it, or rather usually its directors, can there-

fore decline to employ its managing director, for that is not in any

sense beyond the powers of the company. The articles usually

provide for the directors retiring by rotation {s) and confer on the

company the power of filling up the vacancies so occurring {t)
;

they also provide for the ofiice of a director being vacated in certain

events, the directors being usually empowered to fill up casual

vacancies {u), but a person appointed by the directors is often only

to hold office until the next general meeting of the company, or

for such time as the person whose place he takes would have held it {x).

The articles also provide for directors whose offices have not

been filled up continuing in such offices, and empower the company

to increase or reduce the number of directors [y). They sometimes

(o) [1909] 1 Ch. 311 ; [1909] by lot; the expressions hould not

A. C. 442. be " by ballot," as that may mean

( p) Olossop V. Glossop, [1907] 2 by secret voting.

Ch. 370. {t) Table A, Clause 81,

{q) This view would seem to {u) Ibid., Clause 84. Such a

receive some support from Horn v. power continues to be exercisable

Henry Faulder & Go. (1908), 99 L. T. even after a general meeting of the

524. company, if the vacancy still con-

(r) Cp. also Browne V. La Trinidad tinues ; Munster v'. Ca7nmen (1882),

(1887), 37 C. D. 1, which is another 21 C. D. 183; Bennett Bros. v.

case which is not very easy to Lewis (1904), 20 T. L. R. 1.

reconcile with Salinon v. Quin and [x) Table A, Clause 84. See Stock
Axtens, [1909] 1 Ch. 311; [1909] Exchange requu-ements on this

A C 442 point, supra, pp. 88 and 89.

/
\' m u*i A /-ii rro J nn. ('J) This would be witliin the

(s) Table A, Clauses 78 and 79. u^^j^g assigned by the Articles for
In case of persons who have held the number of directors ; and see
office for the same time, the persons Bennett Bros. v. Lewis (1904), 20
to retire are usually determined T- L. R. 1,
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also provide for tlic directors appointinrj additional or in some cases,

where directors are likely to be fi'equently abroad, alternate directors.

They should empower the company to remove directors by
extraordinary or special resolution {z) ; in such case it would seem
that tliere is no need for the company to give the director any hear-

ing in his own defence other than any hearing he may be entitled

to as a member of the company (o).

In cases where a director has misconducted himself the company
may, it would seem, even apart from any special power, dismiss him,

for by liis misconduct he has in effect declined to perform his con-

tract, and the company may consequently treat him as having

resigned (b). Moreover, the same rule holds good where he has

misconducted himself in the course of a previous contract with the

same company, and the company has only discovered the mis-

conduct subsequently, misconduct will not be considered to have
been waived unless the company has actual knowledge of the facts (c).

In such cases a director accused of misconduct would, it is

thoucht, be entitled to be heard in his own defence (d) ; but in

none of these cases will the Court be astute to see that matters

have been conducted exactly as they would have been in a Court

of justice {e).

The articles usually also provide that the oflice of a director

shall be vacated on the happening of certain events. On the happen-

ing of any one of such events, the ofEce will be vacated ; there can be

no question of the director being entitled to a special hearing (/),
except possibly that the company may by summoning a meeting

to consider his case treat him as a continuing director, and thereby

give him a right to a hearing (g).

The events on which the oflice of a director is to be vacated

will in all cases include the caje of a director failing to obtain his

qualification within a period of two months from the date of his

appointment {h), or Avithin the shorter time allowed by the articles,

(2) Table A, Clause 80. Storage v. Aiujhrrn (1011), 80 L. J.

(o) Cp. Dean v. Bcnnrlt (1871), (r. c.) 1.

Ch. 489; Hayman v. Governors of (d) Cp. Amlrew.iv. M ii,lnll,\\<.)0-,]

Rtigbi/ School (IHli), 18 Eq. 28. It A. C. 78.

is not thought that tlio director (e) Inderwicic v. Six II (1S.")(»), 2
removed would bo entitled to any Mac. & G. 2I(>.

notice; but see A/riean Association (/) Bodrga Co., [l'M\l\ I (.'h. 27n.
v. Allen, [19101 1 K. B. 396. {g) Turnbull v. West Riding

(6) Boston Deep Sea Fishing Co. Athletic (1894), 70 L. T. 92, but it

V. Ansell (1888), 39 C. D. 339, and is very doubtful whether this case
see esjjecially the judgment of is good law or consistent with the
BowKN, L.J., herein, and cp. Kyshe case cited in the preceding note.
V. Alturas Gold Co. (1888), 36 W. R. (/<) Query as to the effect of such
'*^'^' an article as exist<^d in Isaac's Case,

(c) Federal Siqiply and Cold [1892] 2 Cli. 108; supra, p. 353,
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or of liis ceasing to hold such shares after the expiration of such

period (i). A director cannot be said to cease to hold his qualifica-

tion shares if he has never had them {h) ; but this would seem to

be unimportant now, having regard to the terms of the section. If

a director's name is wrongfully taken off the register of members

and an order to rectify the register is made, this will date back so

as to prevent the office being vacated {I). Usually, too, the office

will be vacated if a director holds any office of profit under the com-

pany other than that of a managing director or manager. Under

this heading will, it seems, come the office of paid secretary {in), of

paid trustee of a debenture trust deed (n), but not that of a receiver

and manager appointed by the Court with a salary (o). A sub-

scriber to the memorandum, who is to be deemed to be a director

until directors are appointed, will under such a clause vacate his

office of director on accepting a salaried post
( p)- The office of a

director will also usually be vacated if he becomes bankrupt or

insolvent (q), or a lunatic, but if the company chooses to appoint

a bankrupt or insolvent that will not prevent his continuing to

hold office under such a clause (r).

Sometimes, too, the office will be vacated if a director absents

himself from board meetings for a certain period. In such case

the period will begin to run from the first board meeting he does

not attend, and will expire at the first board meeting after the

period is over (s) ; but the expression " absents himself " in such

an article apparently means something more than is absent. If a

man is unavoidably absent [e.g. through illness), this will not be

enough {t), but the office will be vacated under such a clause if the

director's absence is merely occasioned by his having received

medical advice that it would be better for him not to attend (u).

There is almost invariably a more or less stringent clause as to

note (5) ; it is thought that a zuela (Barquisimeto) Railway, [1902]

director would, within the mean- 1 Ch. 701.

ing of the section, obtain his quaH- ( p) Bales v. Cumberland Black

fication even without allotment Lead Co. (1861), 6 H. & N. 481.

where there is such an article. {q) As to the meaning of the word
[i) Companies (Consolidation) " insolvent " in such case, sec (Sissows

Act, 1908, s. 73. and Co. v. Sissons (1885), 54 L. J.

(k) Saltan V. New Becston,\\%'d^^ 802; James v. Rockwood Colliery

J ^.jj 775 '
L J

^^ (1912), 106 L. T. 128.
' «• 7 • (') Dnwson v. African Consoli-

(l) Pulbrook V. Richmond Consoli-
J^^t^,^l

jr„^^ „,^^ Tradimj Co., [1898]
dated (1878), 9 C. D. 610. l Ch. 6.

(m) Cp. Iron Ship Coating Co. v. (s) McConncll's Claim, [1901] 1

Blmit (1868), 3 C. P. 484 ; British Ch. 728.

Asbestos V. Boyd, [1903] 2 Ch. 439.
, ,

</) ^{^'^^ ^w'^'J^^^^\^Yn^ i^i
(n) Astley v. New tIvoU, [1899] 1 ^J* i^^f

'^""^'^^ ' ^^'"^^ ^'^^'^ '

Ch. 151. [u) McConnclVs Claim, [1901] 1

(o) Cp. South Western of Vcnc- Ch. 728.
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the oflB.ce of a director being vacated if he is concerned in or par-

ticipates in the profits (x) of contracts with the company, though

such a clause often has a saving to the effect that it shall not apply

if he discloses his interest, meaning the exact nature of his interest (y),

to his co-directors or if he is only interested as a member of another

company, in which latter case he will have only to disclose the fact of

his membership (2). The proviso usually adds that he must not vote

in such cases. A breach of such proviso would, however, probably

not vacate the ofl&ce (a), but if all the directors present when a con-

tract is entered into are interested the company will not be bound,

at all events where the other party knows the facts, even though

the contract is adopted without a formal vote being taken (6).

Apart from a provision in the articles a company cannot delegate

the power of appointing directors (c).

Directors are usually given wide powers, and a liberal construc-

tion will be given to the clause conferring such powers {d). It would

seem that where the directors are given all the powers of the company
the company will, except in cases where the Statute requires that

something shall be done by the company as a whole, not be entitled

to interfere with the directors in the exercise of their powers (e)

;

but where such powers are made subject to the control of the com-

pany in general meeting, as is the case under the Companies Clauses

Consolidation Act, 1845 (/), or subject to regulations made by the

company in general meeting (g), it will be otherwise.

(.r) In Buck v. Mallalue, 27 allowed to vote on questions of

Beav. 398, a director was held security to be given to him in respect

to be entitled to lend money to the of debts of the company for which
company at a high rate of interest. he is liable.

(y) Imperial Mercantile Credit v. (c) James v. Eve (1873), L. R. 6

Coleman (1873), L. R. 6 H. L. 189. H. L. 335.

(s) Costa Rica Railway Co. v. (d) Hampson v. Price's Patent
Forwood, [1901] 1 Ch. 746. Candle Co. (187G), 24 W. R. 754.

(a) C^. Imperial Mercantile Credit (e) Autojnatic Self-Cleansing, etc.,

V. CoZeman (1871), 6 Ch. 558, which Co. v. Cunningham, [1906] 2 Ch.
is probably not affected on this 34 ; Gramophone and Typewriter v.

point by the fact that the decision Stanley, [1908] 2 K. B. 89 ; Thomas
was reversed (1873), L. R. 6 H. L. Logan v. Davis (1886), 104 L. T.

189; see Costa Rica Railway v. 914; Salmon v. Qiiin and Axlctui,

Forwood, [1901] 1 Ch. 746. |1909] 1 Ch. 311 ; [1904] A. C. 442.

(h) British America Corporation Tlic diflit-iilty tho author feels in

(1903), 19T. L. R. 662. Such a clause iinderslanding this last case, lies in

will of course not prevent a director tho fact that tho power the com-
exercising liis vote on such matters pany was forbidden by the Court
at a general meeting of tho Com- to exercise, was by the articles only
pany : North West Transportation forbidden to directors, and not to
Co. v. Beattie (1887), 12 A. C. 589

;
tho company.

Grant v. United Kingdom Switch- (/) Isle of Wight Railway Co. v.
back Co. (1888), 40 C. D. 135, and Tahourdin (1883), 25 C. D. 320.
usually a director is expressly (g) Cp. Table A, Clause 71 ;
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The powers of directors are not suspended by tlie receipt of a

requisition for a general meeting {h).

It is usual for the articles to authorize the directors to delegate any

of their j)owers to committees of their number, and such a committee

may, where that seems to be the intention of the article, consist of a

single director (i) ; and it is also usual for the articles to authorize

directors to delegate their powers to a manager or managing director,

but it is thought that even under such powers the directors cannot

completely resign all right of supervision over the acts of the

committee or managing director, as the case may be (k).

Directors can, apart from such special powers, only act as a

board [1), and so, apart from such provisions, no one director is in

any sense the agent of or capable of binding the company. Probably,

however, where all the directors agree to a particular course, it is not

necessary for them to meet (m).

Notice must be given to all directors who are within reach of

every board meeting, and , they cannot waive their right to such

notice (n) ; but where directors are abroad with the consent of their

co-directors, such consent being necessary under the articles to

prevent their office from being vacated, or where they are known to

be travelling abroad, but their exact whereabouts is unknown, it

will be unnecessary to give them notice (o). The notice must be

reasonably long, and it would seem that what will be a reasonable

length for a notice will be to a considerable extent determined by

the practice that has prevailed in the particular company
( p) ;

but a board meeting summoned on short notice will, if the Court

Marshall's Valve Gear v. Manning meetings in tliis case can probably

Wardle, [1909] 1 Ch. 267 ; in Quin not be regarded as law.

and Axtens v. Salmon, [1909] A. C. (m) Ex parte Kennedy (1890), 44

442, it was suggested that the word C. D. 472 ; Hallows v. Fernie (1867),

" regulations " meant the same as 3 Eq. 520, 3 Ch. 467 ; it is, however,

Ai-ticles of Association ; but surely npt unusual to have an article

this cannot be so. providing for this.

{h) Per Joyce, J., Abhotsford [n) Portuguese Consolidated Cop-

Hotel Co. v. Kingham (1910), 101 per Co. Steele's Case (1889), 42

L. T. 777 (affirmed on other grounds C. D. 160. In this case it was held

(1910), 102 L. T. 118). that notice ought to have been

(i) Taurine Co. (1883), 25 C. D. given to a director who was known
118. to be in Ii-eland.

(^-) Horn V. Henry Faulder <b (o) Halifax Sugar Co. v. Francklyn

Co. (1908), 99 L. T. 524; cp. also (1890), 59 L. J. (cH.) 591.

CartmeWs Case (1874), 9 Ch. 691. {p) Cp. Browne v. La Trinidad

(I) D'Arcy V. The Tamar, etc., {1887),31 CD. 1; Hoincr Gold Mines
Railway (1867), L. R. 2 Ex. 158; (1888), 39 C. D. 546; and John
Hoivard's Case (1866), 1 Ch. 561 ;

Morley Building Co. v. Barras,

John Morley Building Co. v. Barras, [1891] 2 Ch. 386, a case of a meeting

[1891] 2 Ch. 386; but cp. Collie's of subscribers to the Memorandum
Claim (1871), 12 Eq. 246. Some of Association.

of the remarks as to directors'
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comos to the conclusion that it was so summoned with a view to

excluding certain directors, be bad (q), and the Court will always inter-

fere to prevent directors excluding a co-director {r). At the same

time, the Court will always be slow to interfere with tlie acts of directors

simply because there has been some slight informality or irregu-

larity in the summoning of the meeting unless the objection is taken

immediately it comes to the knowledge of the person aggrieved (.s).

As directors are a select body, it is their duty to attend meetings

whenever they receive a reasonable notice if they can, and it is

therefore not necessary for the notice to state the purpose of a

meeting (t) ; but of course the articles may require particulars

of the business to be transacted at meetings to be inserted on

notices.

Where the articles state that there are to be a certain number

of directors, this is apparently directory only (m), and the directors

may act though their number has fallen below the mininmm number,

but it is otherwise where, as is usual, the articles provide that the

directors are not to be less than a certain number. In such case, if

there are not the minimum number of directors, the directors cannot

act (x), and it is therefore usual for the articles to provide that the

continuing directors may act, and the scope of such an article will

not be limited to cases where there are more than the minimum
number or to allowng continuing directors to act in ordinary busi-

ness only (ij). It is usual for the articles either to fix a quorum for

directors' meetings, or to allow the directors themselves to do so,

and the question arises where there is an article allowing continuing

directors to act (2) whether such directors can only act where they

are sufficient to form a quorum. The better opinion seems to be

that under such an article continuing directors can act though

{q) Homer Gold Mines (1888), 39 290 ; Faurc v. Phillipart (1888), 58

C. D. 546. L. T. 525 ; British Empire Match

(r) Pulbrook v. Richmond Con- Co. (1888), 59 L. T. 291, and for this

solidated (1878), 9 C. D. 610 ; distinction see Bottomlcy's CaJte

Munstcr v. Cammell (1882), 21 (1880), 16 C. D. 681, wliicli, how-

C. D. 183; K)/she v. Alturas Gold ever, was apparently not altogothor

Co. (1888), 36 VV. R. 496, where the approved on tliis {K)int in York

excluded director was accused of 2'ramways v. Willows (1882), 8

taldng a present of his qualificatiiju Q. B. D. ()85.

sliares. {>/) Scottish Petroleum (1883), 23

is) Browne V. LaTritiidad {ISSl), C. I). 413; York Tramways v.

37 C. D. 1. Willows (1882), 8 Q. B. D. 685;

(t) La Compa^nie de Mayville v. Owen and Ashworth's Claim, [1900]

Whitley, [1896] 1 Ch. 788 ; following 2 Cli. 272, [1901] 1 Ch. 115.

Rex v. Pulsford (1828), 8 B. & C. (c) An article allo\\-ing continuing

350. directors does not ajii^ly whero

(u) Thames Haven Dock Co. v. there never lias been the niininiuni

Rose (1842), 4 Man. & G. 552. number of directors: Sli/, Spink,

(x) Kirk v. Bell (1851), 16 Q. B. cO Co., [1911] 2 Ch. 430.
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tliere are too few of tliem to form a quorum (a). The case of New-

haven Local Board v. Newhaven School Board (6) forms tlie principal

difficulty to this view, but that was the case of a local board con-

stituted under Act of Parliament. The board was to consist of

nine persons, and no business was to be transacted unless at least

one-third of the whole number were present, and it was said that

a provision that proceedings were not to be invalidated by vacancies

only applied while there was a statutory quorum. It will be seen

that this turned on a very definite provision forbidding all business,

and the later provision was held not to override it. In the ordinary

case it is clear that the article as to the minimum number of directors

is overridden, and there does not seem any reason why the articles

as to a quorum should not be so also. In the absence of any special

provision as to quorum or until a quorum is appointed, a majority

of the whole number of directors can act (c), but it would not seem

any smaller number (d). As has been seen, this is the case also with

subscribers to the memorandum of association (e), and it seems to

accord with the older cases (/) on meetings, the rule as to directors'

meetings being difierent on this point to the rule as to general meet-

ings, owing to the fact that directors are a select body (e).

In ascertaining whether there is or is not a sufficient number of

directors present to transact any business, directors who for any

reason are not competent to vote will not be counted (7), and where

more than one director is not competent to vote on a particular

resolution, the resolution cannot be split up into a number of resolu-

tions so as to count directors who are not competent to vote on

part of it, on the part on which they are competent (h). Where

directors have the power to fix a quorum and have not expressly

done so, apparently the number who usually meet will constitute

a quorum [i). Unless the articles otherwise provide, every director

(a) See Owen and AsJnvorth\s C. D, 160, per North, J., and see

Claim, [1900] 2 Ch. 272 ; [1901] 1 per Fry, L.J., in the Court of

Ch. 115 ; cp. York Tramways v. Appeal, where the other n^embers

Willows (1882), 8 Q. B. D. 685 ;
of the Com-t expressed no ojiinion

Scottish Petroleum Co. (1883), 23 on the point.

C. D. 413. See also posi, p. 450. (e) London and Southern Counties

ib) (1885)30C.D. 350. Itwasheld (1885), 31 C. D. 223.

that under certain other words the (/) Cp. Rex v. Varlo (1775), 1

acts in question were vaUd, so the Cowp. 248 ; and Rex v. Monday
remarks referred to were more or (1877), 2 Cowp. 530, 538.

less obiter dicta. if/) Greynwuth and Port Elizabeth

(c) York Tramways v. Willows Railway and Coal Co., [1904] 1 Ch.

(1882), 8 Q. B. D. 685; the sub- 32, and see also British America

scribers to the memorandum cannot Corporation (1903), 19 T. L. R. 662.

fix the quorum of directors under {h) Young v. Naval, Military, and

a power enabling directors to do so : Civil Service, [1905] 1 K. B. 687.

ibid. (i) Lyster's Case (1869), 4 Eq.

{d) Portuguese Consolidated Cop- 233 ; Lyon's Case (1866), 35 Beav.

per Co., Steele's Case (1889), 42 646.
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will have one vote at a directors' meeting (k). Most of the other

points with regard to directors' meetings which are usually dealt

with in the articles, e.g. as to who is to preside, adjournment, casting

vote, etc., are, in the absence of such provision, governed by the

same rules as in the absence of special provision govern general

meetings of a company, and may be more conveniently discussed

imder that heading. It is thought that any one director may, in

the absence of special regulation, summon a meeting of directors (/),

but if there is a summons to a general meeting, a directors' meeting

cannot without a separate summons be held directly after such meet-

ing, unless, of course, all the directors happen to be present (?>/).

Where all are present, the meeting may be very informal {n). IMinutes

of all meetings of directors and managers must be entered in books

kept for that purpose, and such minutes are evidence of the pro-

ceedings if purporting to be signed by the chairman of the meeting or

of the succeeding meeting, until the contrary is proved. Every

meeting of directors or managers in respect of which minutes have

been so made will be deemed to have been duly held and con-

vened, and all proceedings had thereat to have been duly had and all

appointments of directors or managers will be deemed valid (o).

It is thought that the chairman may sign at any time and even

after winding-up
( p). The Act further provides that the Acts of

a director or manager shall be valid notwithstanding any defect

that may afterwards be discovered in his appointment or qualifica-

tion ((/). It is the defect that has to be discovered after the act,

not merely the facts that cause the defect (r), nor must the word
" qualification " in the section be read in the narrow sense of

"holding his qualification shares" (s),

(k) Vp. Horbury Bridge Coal, Iron (n) Sniith v. Pariwja, [I'JOO] 2

atul Waggon Co. (1879), 11 C. D. Ch. 193.

109. If provision is made for a (o) (/'oinpanies (Consolidation)

quorum, a niajorily of lliat quorum Act, 1908, s. 71. If no minutes
will decide the question ; if there have been made tlie Court ^^iU

is no quorum, a majority of the presume against the company that

whole number must actually vote all Ijusiness which should have been

for a resolution : cp. Hex v. Varlo submitted to the meeting waj* .so

(177"}), ICowp. 248; Hex v. Monday submitted: Lane's Case (1803), 1

(1877), 2 Cowp. 530, 538 ; Perry v. De G. J. & Urn. 504.

^Vupiw/!/ (185!l), 1 GiiT. 1 ; Wilkin-
( y^) Cp. Honey's Case (1804^,

son v. Malin (1832), 2 Tyr- r)44. 4 De G. J. & S. 426 ; 33 L. J. (cii.)

{I) Cp. Butt v. Fellowes (1843), 3 731.

Curt. 080; this seems to be the (7) Companies (Consolidation)

common law rule. Act, 1908, s. 74.

(m) Rex v. Mayor of Carlisle (r) Murray V. Bush (1873), L. R.

(1733), 1 Str. 385 : Rex v. Thcodorick 6 H. L. 37 ; British Asbestos Co. v.

(1807), 8 East, 543; Kynaston v. Boyd, [1903] 2 Ch. 439.

Mayor, etc., of Shrewsbury (1737), 2 (s) British Asbestos Co. v. Boyd,
Str. 1051. [1903] 2 Ch. 439. Nokth, J., in
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The effect of this section would seem to be that where a company
has allowed persons to act as directors, even though they have not

any right to do so, persons dealing with such directors will not be-

bound to inquire into their authority to act, and the company will be

as much bound as though they were validly appointed directors (i).

Moreover, the effect of the section seems to be even wider than this,

for persons who have shares in the company will, at all events where

there is the common form of article {u) validating the acts of such

defacto directors {x), and probably where there is no such article (_?/),

not be entitled to object to any act of such directors, done before the

defect is discovered, on the ground of the defect ; and it would

appear that the company would be entitled to enforce acts done by

such directors, even where the other party wishes to evade his

obligations on the ground that the directors with whom he dealt were

not validly appointed (z).

But this section will not protect or validate any act done, after

all parties knew of the defect (a). De facto directors will be liable

both criminally (b) and civilly (c) in the same way as dejure directors.

Closely allied to this subject, is the question of how far persons

dealing with the company are fixed with notice of any limitations

there may be on the powers of the directors or director with whom
they deal if such directors or director purport to act on behalf of the

company. Such persons have notice not merely of the contents of

the act, but also of the memorandum, and articles of association of

the company, for these are public documents open to the inspection

of all (d) ; but if any director or de facto director does an act which

Portuguese Consolidated Copper Co., Coke Co., Ex parte Nicholson (1892),

Steele'.<, Case (1889), 42 C. D. 160, 66 L. T. 413.

seems to have taken a different (z) Cp. York Tramways v.

view. Willows (1882), 8 Q. B. D. 685;

{t) 3Iahony V.East Holyford {181 5), Briton Medical and General Life

I.. R. 7 H. L. 869; County Life Assurance v. Jones (1889), 61 L. T.

Assurance Co. (1870), 5 Ch. 288 ; . 384, would also seem to support

Duck V. Toiver Galvanizing Co., tliis view.

[1901] 2 K. B. 314. (a) Bridport Old Brewery (1867),

(u) Cp. Table A, Clause 94. 2 Ch. 191 ; I'yne Mutual v. Brown
{x) Dawson v. African Con- (1896), 74 I-. T. 283 ; Staffordshire

solidated Land Co., [1898] 1 Ch. 6; Gas and Coke Co., E.v parte NicJiolson

British Asbestos v. Boyd, [1903] 2 (1891), 63 L. T. 413.

Ch. 439 ; Howbcach v. Teague (1860), (6) Gibson v. Barton (1875), L. R.

5 H. & N. 151, cannot having regard 10 Q. B. 329 ; Rex v. Lawson, [1905]

to these authorities be any longer 1 K. B. 541.

regarded as an authority to the con- (c) Coventry's and Dixon's Case

trary; the point was not argued and (1880), 14 C. D. 660; New Par
perhaps did not arise in Garden Consols, [1898] 1 Q. B. 573.

Gully v.M'Lister (1875), 1 A. C. 39. (d) Bargate v. Shortridge (1885),

(y) Briton Medical and General 5 H. L. C. 297 ; County of Gloucester

Life Assurance v. Jones (1889), 61 Bank v. Rudry Merthyr Steam, etc.,

L, T. 384 ; Staffordshire Gas and Co., [1895] 1 Ch. 629.
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under the provisions of tliese documents he might have had authority

to do, there the company will as against a person dealing with it be

bound, even though the director or de. facto director had not in fact

authority, unless, of course, such person knew of the lack of authority.

Thus whei'c directors have only power to borrow money with the

consent of the company in general meeting, a lender may assume that

such consent has been obtained {e), and he may also assume that a

sufficient quorum of the board authorized the seal of the company

being affixed to the instrument which gives him a charge (/), and

where the continuing directors may act that there are sufficient of

tliem to give a charge [g). Again, where the directors have power to

appoint a committee consisting of one or more of their number (A),

or a managing director, and to delegate their powers to such com-

mittee or managing director, a person may deal with any single

director {i), or as the case may be with a managing director (A:), as

freely as he can with the board itself.

Where servants of the company have ordered goods and the

company has taken delivery without protest, it cannot subsequently

repudiate the purchase (/). These cases will, however, not extend

to protect a person who has been injured by some act of a person

who could have no express authority under the articles of the com-

pany to do the act, and from his position has no implied authority

to do it [m).

(e) Royal British BayiJc v. Tur-

qtiand{\^m), 5 E. & B. 248 (1856),

C E. & B. 327 ; Fountaine v. Car-

marthen Railway Co. (1868), 5 Eq.

316. The distinction between these

cases and Irnine v. Union Bank of

Australia (1877), 2 A. C. 366, seems

extremely fine ; probably neither

Fierce v. Jersey Waterworks (1870),

L. R. 5 Ex. 209, nor Premier In-

dustrial Bank v. Carlton Manu-
facturing, [1909] 1 K. B. 106, is

good law.

(/ ) County of Gloucester Bank v.

Rudry Merthyr Steam, etc., Co.,

[1895] 1 Ch. 629 ; cp. also Davics v.

R. BoUon and Co., [1894] 3 Ch. 678.

(.7) Owen and Ashu'orth\<i Claim,

[1900] 2 Ch. 272, [1901] 1 Ch. 115.

Nor was the debenture inWhitworth's

Claim, wliich is reported at the

same places, invalid in the hands

of a dii'ector who had taken it from

a bond fide purchaser for value from

the company.
(h) On the death of one member

of a committee originally consisting

of more than one it would appear

that the powers of the committee

cease : Liverpool Household Stores

Association (1890), 59 L. J. (ch.)

616.

(i) Totterdell v. Fareham Blue

Brick and Tile Co. (1866), L. R. 1

C. P. 674; Scottish Petroleum Co.,

Maclagan's Case (1882), 51 L. J.

(CH.) 841; Duck v. Tower Gal-

vanizing Co., [1901] 2 K. B. 311

(a de facto director).

{k) Biggerstaff v. Rowatt's Wharf,

[1896] 2 Cii. 93 ; Smith v. Hull

Glass (1849), 8 C. B. 668 (1852), 11

C. B. 897 ; see also Barned's Bank-

ing (1867), 3 Ch. 105, as to the

authority of a managing director to

affix the compan}''s seal : and cp.

Cunningham d: Co. (1887), 36

C. D. 532.

(I) Smith V. Hull Glass Co. (1849),

8 C. B. 668 (1852), 11 C. B. 897.

(w) Ruben \. Great Fiugall, [J 9041

2 K. B. 712, [1006] A. C. 439;

George Whitechurch v. Cavanagh,

[1902] A. C. 117.



366 Management and Administration of Companies

Where directors have acted in such a way as to bind the com-

pany, in spite of the fact that they had no actual authority to do

so {n), the person with wliom the directors have dealt may possibly

in some cases repudiate the dealing, unless the company has ratified

it, before such repudiation (o).

With regard to contracts made by directors on behalf of a com-

pany, if such contracts are within the powers of the directors, the

directors will usually not be liable on them (p) unless by their conduct

during the negotiations they have put themselves into the position

of principals, acting, as it were, as trustees and not as agents for the

company {q) ; except in such cases, the person contracting with

the company cannot set up any claim founded on contract against

the directors personally or claim that they are trvistees for him (r).

Directors can, of course, only pledge the credit of the company itself,

and not that of its members, and so even though they carry on

business on behalf of the company in a foreign country, by the law of

which every member is liable for the acts of the company, members
will in no case be personally liable in the courts of this country for

the debts of the company (s). But where directors have acted

beyond their powers, there the act is their act, and not the act of the

company, and they will be personally liable {t). In such cases it

would seem from the cases cited that the person dealing with the

company will not as against the directors be fixed with implied

notice of the contents of the articles (u).

(n) Bottomleifs Case (1880), 10 (r) Wilson v. Lord Bury (1880),

C. D. 681 ; Portuguese Consolidated 5 Q. B. D. 518.

Copper, Steele's Case (1889), 42 C.T>. (s) Risdon Iron, etc.. Works v

IfiO ; but see supra, p. 261 and pp. Furness, [1906] 1 K. B. 49.

303 and 364, as to the effect of s. (t) Chapleo v. Brunswick (1881),

74 of the Act, and the usual article 6 Q. B. D. 696 ; West London Com-

validating the acts of de facto mercial Bank v. Kitson (1884), 13

directors. Q. B. D. 360 ; Cherry v. Colonial

(o) Portuf/uese Consolidated Cop- Bank of Australia (1869), L. R. 3

per, Badman's and Bosanquefs P. C. 24 ; West London Commercial

Cases (1890), 45 C. D. 16 ; Austin's
' Bank v. Kitson (1884), 13 Q. B. D.

Case (1871), 24 L. T. 932; Bolton 360; Richardson v. Williamson

Partners v. Lambert (1889), 41 C. D. (1871), L. R. 6 Q. B. 276 ; Firhanks

295 ; but cp. Fleming and Bank of Executors v. Humphreys (1880), 18

New Zealand, [1900] A. C. 577 ; Q. B. D. 54 ; and cp. McCollin v,

Gloucester Municipal Election Peti- Gilpin (1880), 5 Q. B. D. 390 (1881),

tion, [1901] 1 K. B. 683, on these 6 Q. B. D. 516 ; Rashdall v. Ford

cases. (1866), 2 Eq. 750.

{p) Elkington v. Hurler, [1892] (u) These cases depend on an

2 Ch. 452 ; Ferguson v. Wilson implied conti-act by the agent that

(1866), 2 Ch. 77 ; Beattie v. Lord he has authority : Collen v. Wright

Ebury (1874), L. R. 7 H. L. 102; (1857), 8 E. & B. 647. Such con-

cp. McGowan v. Dtjer (1873), L. R. tract may of coui-se be negatived,

s n R 1
11 -^ ^ " as where the agent tells the other

8 Q. B. 141. party he does not know if he has
(q) Kay v. Johnson (1864), 2 H. authority : Yonge v. Toynbee, [IQIO]

& M. 118. 1 K. B. 215, or the other party



Torts of Directors 367

The question of bow far a company is fixed with notice by the

fact tliat its directors or one of them has knowledge is dealt with

under debentures, the case where it usually occurs {uu).

With regard to the question of torts committed by directors in

the course of their employment as directors, no doubt the director

himself will usually be liable to the person wronged {x), but the

company itself will also be liable, except in cases where the tort was

committed by the director solely for his own purposes, and not with

a view to forwarding the intei'ests of the comjjany (//), and in spite

of contrary views which were at one time held {z), it would seem that

it is now well settled that negligence, fraud, and malice are exactly

on the same footing as other torts, and consequently that a company
may be liable for them, although it has reaped no advantage from
them (a).

At the same time where the directors of a company have con-

spired with other persons to commit a fraud the company can recover

moneys paid by its directors to such other persons to further the

fraud (6).

A company will not be liable where a director or some other

person has committed frauds in the course of transactions, which

are quite beyond the scope of any apparent authority he had (c).

relics entirely on other facts

:

Oliver v. Bank of England, [1902] 1

Ch. 010, at p. 630. Or where the

terms of the agent's authority are

fully known by the other party, but
he mistakes the legal effect of them :

Brattle V. Lord Ehury (1872), 7 Ch.

777 (1874), L. R. 7 H. L. 102.

{uu) See post, pp. 448 and 449.

{x) Cullen V. Thompson'H Trustees

(1862), 4 Maeq. 424; Betta v. De
Vitre (1868), 3 Ch. 429, 442 ; and s6e

as to signatories to the memorandnm
registering a company with a fraudu-

lent name : Socic'te Panhard et Le-

vassor v. Panhard Levasser Co.,

[IflOl] 2 Ch. 513.

{y) British Mutual Bankinr/ Co.

\. Charnwood Forest Railway (1887),

18 Q. B. D. 714; Ruben v. Great

Fingall, [1906] A. C. 439.

(z) Cp. per Lord Bramwell,
Abrath v. N. E. Railway ( 1 886 ), 1 1 A.

C. 247 ; in Kettlewell v. Refuge, [1908J
1 K. B. 545, Buckley, L. J., seemed
rather to cling to this doctrine :

see also Western Bank of Scotland v.

Addie (1867), L. R. 1 H. L. Sc. 145.

(a) Barwick v. Joint Stock Bank
(1867), L. R. 2 Ex. 259; HouH.s-

worth V. City of Glasgow Bank ( 1 880),

5 A. C. 317 ; S. Pearson and Son v.

Dublin Corporation, [1907] A. C.

351 ; Anglo-American Oil v. Man-
ning, [1908] 1 K. B. 536 ; Citizens

Life Assurance v. Brown, [1904] A. C.

423 ; MacKay v. Commercial Bank
of New Brunswick (1874), L. R. 5

P. C. 394 ; Nevill v. Fine Art, etc.,

Co., [1897] A. C. 68 ; Fitzsimons v.

Duncan Kemp db Co., [1908] 2 Ir.

483 ; Limpus v. London General

Omnibus (1862), 1 H. & C. 526;

and as to whether a corporation can
be guilty of maintenance : Metro-

politan Bank v. Pooley (1885), 10

A. C. 210, 218 ; British Ca.ih and
Parcel v. Lanuion Store Service,

[1908] 1 K. B. 1006.

(b) British and American Tele-

graph Co. V. Albion Batik (1872),

L. R. 7 Ex. 119.

(c) Ruben V. Great Fingall, [1904]

2 K. B. 712, [1906] A. C. 439;
Bank of Ireland v. Trustees of
Evans^ Charities (1855), 5 H. L. C.

389 ; Merchants of Staple v. Bank
of England (1887), 21 Q. B. D. 160;
George Whitechiirch v. Cavanagh,
[1902] A. C. 117. Tf Shaw v. Port
J'hilip(lS84), I3Q. B. D. 103, can lie
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The question of when directors will be liable for fraud has been

fully dealt with under the heading of prospectus, but it may be said

that apart from prospectus cases they will not be liable to outside

persons for the acts of their co-directors, unless they have taken an

active part in them {d). Directors are entitled to all expenses

incurred by them in the actual execution of their duties as directors (e).

In the absence of special provision directors are not entitled to

any fees for their services (/), and where there is a provision in the

articles that does not in itself form a contract with the directors, but

from such provision and the fact of the directors acting arises a

presumption that they have agreed to serve on those terms and no

other terms (r/). Where the articles provide for a lump sum per

annum to be paid whether to each director {h), or to the board {i),

nothing will be payable for any fraction of a year during which the

directors or any director has served. But it will be otherwise where

the remuneration is to be " at the rate of " so much per annum {k).

Where there is a lump sum to be divided among the directors as they

may decide, the determination of the directors, as to the amount to

be paid to any director, is a condition precedent to any action being

brought {I) : though in one ease where the board were entitled to

remuneration to be set apart at such rate as the directors saw fit,

it was held that in the absence of any sum being set apart for any

director, the directors were entitled to have the remuneration dis-

tributed equally among them (m) : a director will not be entitled to

have an order made against his co-directors directing them to decide

on the distribution of the fund (n) ; where the directors are to decide

supported after Ricben v. Great however, be otherwise where prac-

Fingall, supra, it must be on the tically the whole year has expired

—

ground that tlie secretary's autho- and there would have been no

rity to affix the seal was admitted. further board meetings in any case :

(d) C'argill v. Boiver (1878), 10 Shaws, Bryant & Co., [1901]

C. D. 502. W. N. 124.

(e) Smith v. Duke of Manchester (k) Cp. South Western of Vene-

(1883), 24 C. D. 611 ; but cp.. zuela (Barquisimeto) Railway Co.,

Young v. Naval, Military, and Civil [1902] 1 Ch. 701 ; Swabey v. Port

Service, [1905] 1 K. B. 687 ; Mar- Darwin (1889), 1 Meg. 385, seems

mor V. Alexander, [1908] S. C. 78, to have been decided on tliis footing,

cited supra, p. 340. but see Inman v. Acroyd, supra,

(/) Dunston v. Imperial Gas note (h).

Light Go. (1832), 3 B. & Ad. 125. (l) Caridad Copper Mining Co.

(g) Swabey V. Port Darwin (1SS9), v. Swalloio, [1902] 2 K. B. 44;

1 Meg. 385 ; Orton v. Cleveland Fire Morrell v. The Oxford Portland

Brick and Pottery Co. (1865), 3 Cement Co. (1910), 26 T. L. R. 682.

H. & C. 868 is not law ; see Peruvian (m) Nell v. Atalanta Gold and

Guano Co., [1894] 3 Ch. 090. Silver (1895), 11 T. L. R. 407 ; it

(h) Inman v. Acroyd, [1901] 1 may be doubted if this case is con-

K. B. 613 ; Salton v. New Beeston, sistent with those cited in the pre-

[1899] 1 Ch. 775. ceding note.

(i) Central de Kaap Gold Mines (n) Daslnvood v. Cornish (1897),

(1899), 69 L. J. (CH.) 18. It will, 13 T. L. R. 337.



Directors' Remuneration 369

on the distiibutiou the Court will not readily interfere with their

discretion, and it will be proper for them to decline to pay a director

for a part of the year during which he has not acted (o).

Where the company in general meeting has to decide what the

remuneration of the directors is to be, there can be no remuneration

without such decision (p), and as the resolution will prima facie only

apply prospectively, directors will usually only be entitled to re-

muneration from the date of the first general meeting {q) : their

remuneration will usually cease when the company goes into liquida-

tion (r), but not on the appointment of a receiver and manager in a

debenture-holders' action (s).

Directors may be entitled to their fees notwithstanding the fact

that the company is doing badly (t), and where the company is

entitled to commence business they will usually be entitled to them
even if the company has not gone to allotment (?/), and the fact that

they have not taken their qualification shares will not disentitle

them to their fees {x), though in suet case the company will be

entitled to retain the fees against the amount due in respect of

qualification shares, if the director has entered into an enforceable

contract to take such shares (y).

Although directors are primafacie entitled to their fees regardless

of the question w^hether the company has or has not made profits (2),

it is, of course, competent for the company to provide by its articles

that such fees shall only be payable out of profits, in such case even

a resolution of the company will not entitle the directors to their

fees where there have been no profits (a), they will be entitled to

fees out of profits which after being put to a suspense account have

been carried to profit and loss immediately before a winding-up (h),

but not out of profits made by selling the whole concern with a view

to a winding-up (c).

(o) Gilman v. Gulcher Electric in this case there was a statement

Light Co. (1887), 3 T. L. R. 133. in the prospectus that all expenses

( p) North Eastern Railway v. had been paid ; and see also Moore
Jackson (1871), 19 W. R. 198. Bros., [1899] 1 Ch. 627, as to the

iq) London Gigantic Wheel Co. effect of a similar statement.

(1908), 24 T. L. R. 618. {x) Watford's Ca.te (1869), 20

(r) See South Western of Vene- L. T. 74 ; International Cable Co.

zuela {Barquisimeto) Railway, [1902] (1892), 66 T. L. 253.

1 Ch. 701 ; Dale and Plant (1889), {y) Saltan v. New Beeston, [1899]

1 Meg. 338, 61 L. T. 206. 1 Ch. 775.

(a) South Western of Venezuela (2) Lundy Granite Co. (1872), 26

{Barquisimcto) Railway, [1902] 1 L. T. 673.

Ch. 701 ; hvLt c\). Measures Bros. V. (a) Whitehall Court, Ltd. (1887),

Measures, [1910] 1 Ch. 336, [1910] 56 L. T. 280.

2 Ch. 248. (6) Peruvian Guano Co., [1894] 3

(0 Ex parte Johnson (1857), 27 Ch, 690 ; and cp. Spanish Pro-
L. J. (CH.) 803. spccting Co., [1910] 1 Ch. 92.

(u) .4. M. Wood's Ships Wooditc (c) Frames v. BuUfnntrin Mining
ProfecAon Co. (1890), 62 L. T. 760; Co., [1891] I CU. 140; see also

S.C.L. 2 B
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A resolution by directors to forego fees wliicli tliey have not

actually earned has been held to be unenforceable as being a nudum

pactum, at all events where the resolution has not been communicated

to the company (d) ; but it is otherwise where the resolution relates

to fees which have not been actually earned and has been com-

municated to the company (e), and where the directors have agreed

to forego their claims and the liquidator (if the company is in

liquidation) or it would seem in other cases the company is a party

to the agreement (/). The company cannot by altering its articles

deprive its directors of their right to fees already earned, this being

one of the terms of their contract of service (^f). Not infrequently

there is an article enabling directors to renounce their right to fees.

The articles also usually authorize special remuneration for special

services by any director, there should in case of such remuneration

being granted be an entry in the minutes stating the special services,

and also a resolution of dejure and not defacto directors (/«).

Defacto directors are not entitled to any remuneration {i), though

the company can, when it has full knowledge of the facts, ratify

their appointment so as to entitle them to remuneration from the

time when they first acted (/«), and the company, or, where directors

are entitled to a lump sum between them, the directors, can recover

fees paid to a de facto director imder the belief that he was a dejure

director (k).

A company can prima facie not make presents to its directors

where there are no profits (l), but it has been decided that it can

make them reasonable presents where it is a going concern, because

it may thereby at all events expect to get better service from its

directors in the future, it probably (m) cannot make them presents

when it is going into liquidation (n).

In Kaye v. Croydon Tramways (o), and Southall v, British

Rishton v. Grissell (1868), 5 Eg. {h) Bodega Co., [1904] 1 Ch. 276.

Z2^; Spanish Prospecting Co. {\^ll)> (Z) George Newman db Co., [l^Si5^

1 Ch. 92. 1 Ch. 674.

{d) Lambert v. Northern Railwaya (m) Normandy v. Ind, Coopc <fc

of Buenos Ayres (1870), 18 W. R. Co., [1908] 1 Ch. 84—a very strong

180. case; it might have been thought

(e) McConneU's Claim, [1901] 1 that as the remuneration of

Ch. 728. directors, unUke that of servants,

(/) West Yorkshire Darracq is provided for by the articles.

Agency v. Coleridge, [1911] 2 K. B. the articles impHedly forbad any

326. fiu'ther or other remvuieration, and

(g) Swabey v. Port Darwin Co., see supra, p. 341, as to this case.

(1889), 1 Meg. 385. (n) Hutton v. West Cork Railway

(h) Boschoek Proprietary v. Fitke, (1883), 23 C. D. 654 ; Stroud v.

[1906] 1 Ch. 148. Royal Aquarium (1903), 89 L. T.

{i) Wool/ V. East Nigel {1005), 21 243; see also Yates v. Cyclists'

T. L. R. 660 ; Allison, Johnson, and Touring Co. (1908), 24 T. L. R. 581.

Foster, [1904] 2 K. B. 327. (o) [1898] 1 Ch. 358.
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Mutual (p), the view was apparently taken that the presents

were in fact given by the purchasing company ; on any other

view these cases seem not only inconsistent with the cases cited

in the last note, but also with Bisgood v. Henderson's Transvaal

Estates (</).

Where, as is almost always the case, the only document dealing

with the remuneration of directors is the articles of a company, the

Court cannot give them interest on their remuneration under 3 & 4

Will. 4, c. 42, though in a proper case it may, perhaps, do so by way
of damages (r). Directors' fees are not, it is thought, due to them in

their character of members, even when they must hold qualification

shares, and they may therefore prove for them in a winding-up in

competition with other creditors (s). It would seem that directors

can borrow moneys to pay their fees {t), or set ofi their fees against

calls which have not been made, under a power to accept payments

in advance of calls, even if they know that a winding-up is im-

minent (tf), if such payments do not amount to a fraudulent pre-

ference {x), but directors who make payments after a winding-up

petition has been presented do so at their own risk, and unless such

payments are in the ordinary course of business, they will usually

not be allowed in a winding-up {ij).

It woiild seem that where there is a dispute as to who are in fact

directors, the Court will appoint a receiver and manager of the

business of the company pending the decision of the dispute (2).

The Court has in a voluntary winding-up authorized the summon-
ing of meetings to appoint directors, with a view to their forfeiting

(p) (1871) 6 Ch. 614. Woodite Protection Co. (1890), 62
•

{q) [1908] 1 Ch. 743. L. T. 760.

(r) Peruvian Guano Co., [1894] {x) See Washington Diamond
3 Ch. 690. Mining Co., [1893] 3 Ch. 95 ; where

(s) Ex parte Beckwith, [1808] 1 Sykea' Case (1872), 13 Eq. 255, was
Ch. 324 ; Dale and Plant (1889), 43 treated as good law.

C. D. 255; A 1 Biscuit Co., [1899] (y) Brighton Brewery, Hunt's Case

W. N. 115; Dover Coalfields Ex- (1868), 37 L. J. (cH.) 278; Neath

tension, [1908] 1 Ch. 65; Ex parte Harbour Smelting and Boiling Works
Cannon (1885), 30 C. D. 629, would (1887), 56 L. T. 727 ; Civil Service

seem to be overruled by those cases, and General Stores (1887), 57 L. J.

tho last of which is a decision of (cir.) 119.

tho Court of Appeal. (z) Fcatherstone v. Cooke and

[t) Mason, Gallagher, and Slater's Trade Auxiliary v. Vickcrs (1873),

Case (1882), 46 L. T. 54. 16 Eq. 298; these eases are doubted
(u) Poole, Jackson, awl Whyte's in Buckley, 9th Ed. p. 645, and

Case (1878), 9 C. D. 322 ; probably Lindlcy, 6th Ed. p. 778, but they

Syke's Case (1872), 13 Eq. 255, and seem not inconsistent with tho

also Habershon's Case (1868), 5 Eq. salvage jurisdiction of the Court,

286, are overruled by this case unless as to which see Lrncy v. Callinghnm,

the former was a case of fraudulent [1908] 1 K. B. 79, and the author

preference : see ^. M. Wood's Ships has known them to be followed.
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shares (a), and directors Lave been required to answer interrogatories

after the commencement of a winding-up (6).

Managing Director.

The articles usually empower the directors to appoint one of

their number to be managing director, and to delegate to him such

of their powers as they see fit, and to remunerate him. Probably

under powers to delegate to committees and to remunerate for

special services, the same result could be attained (c). If the articles

give such a power to the directors the company cannot complain of

the way they are exercising it, or appoint a managing director

without first altering the articles {d).

Where a managing director is appointed for more than a year,

the appointment should be in writing, and should define his powers

by reference to the articles or otherwise, other\vise, owing to section 4

of the Statute of Frauds, he will not have any right of action if

dismissed (e), though he may be entitled to prove for the period

during which he has actually served (/). On ceasing to be a director,

a man will cease to be a managing director, even though there is

not the usual express provision to that effect in the articles (g), and

it is therefore usual to provide that he shall not be liable to retire by

rotation.

The duties of a managing director are to attend to the commercial

part of the business of the company, and not to things which concern

the company itself but not its business, and it would therefore appear

doubtful whether the company will be liable if he makes misrepre-

sentations with regard to transfers of shares and things of that

nature (h), but where it is a question of contract persons dealing

wdth the company may under such an article as is above mentioned

(a) Ladd'sCase, [1893] 8 Ch. 450. (g) Bluett v. Stutchbun/s (1908),

(b) Madrid Bank v. Bayley ( 1 866), 24 T. L. R. 469 ; this decision turned

L. R. 2 Q. B. 37. on the fact that directors could only

(c) Boschoek Proprietary v. Fuke, appoint one of their own number

—

[1906] 1 Ch. 148, is no authority to it would appear also to apply to a

the contrary as there were no proper manager—if the directors can only

directors to appoint, and no decision appoint him from amongst them-

as to what the ser\'ices were to be ; selves.

see also Felix Hadlcy ds Co. v. [h) George Whitechurch v. Cava-

Hadley (1897), 77 L. T. 131, a case nagh, [1902] A. C. 117 ; Cartmeirs

which seems to turn on the full Case(1874),9Ch.691.Intheorclinary

knowledge of all concerned. course of the business of a company
{d) Thom,a8 Logan, v. Davis (1911), it may, unless the articles otherwise

104 L. T. 914. provide, be assumed that he has

(e) Alexander's Timber Co. {IdQl), authoi-ity to affix the company's

70 L. J. (ch.) 767. seal: Earned's Banking Co. (1867), 3

(/) Dale and Plant (1889), 1 Ch. 105.

Meg. 338, 61 L. T. 306.
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assume that the managing director lias sucli of the powers of the

director as are requisite for entering into the contract (i). Directors

cannot appoint a managing director on terms that he is to be free

from their supervision {k).

A managing director cannot properly be described as a servant of

the company (/), but he may be dismissed for misconduct, in which

case he will not be entitled to his salary for the current term whether

that is a year or a quarter or some different period (m), and he may
retire on giving the directors notice of his intention so to do {n).

Probably the Court will not give to a managing director specific

performance of his contract (o). Where a managing director has

entered into a contract in his owai name, but on behalf of his company,

he will not be allowed to claim the benefit of the contract for him-

self (j)). Where a manager has entered into a contract to serve a

company for a term of years and the company during that period

goes into liquidation or has a receiver and manager appointed, the

manager will be freed from any term in his contract requiring him
not to carry on business, but he cannot make lists of the company's

customers for his own use {q).

Secretary.

The position of a secretary to a limited company is usually the

position of a servant (r), and his duties are rarely if ever defined by

the articles. Apparently the company will not be estopped by his

fraud even in cases where it was his duty to deal with the matter.

Thus, where it was the duty of the secretary to certify transfers, when

the certificates were left with him, the company were in no way

liable on his certifying a transfer without the certificate being left (s),

indeed, it would seem that a company will in no case be liable for the

fraud of its secretary {t). Thus, a person who has been induced to

(i) Biggerstajf v. BowaWs Wharf, Maitland's Case (1859), 4 De G. M.

[189()] 2 Ch. 93. & G. 769, as to the withdrawal

(k) Horn v. Henry Faulder d: of a resignation once given.

Co. (1908), 99 L. T. 524; and see (o) Bainbridge v. Sinilh (1889),

also CartmeWa Case (1874), 9 Ch. 41 CD. 402, and see si<;)ra, p. 356.

691. (p) Pickering''s Claim (1871), 6

[l) Newspaper Proprietary SyncU- Ch. 525.

cate, [1900] 2 Ch. 349 ; Normandy {q) Measures Bros. v. Measures,

V. Ind, Coope c& Co., [1908] 1 [1910] 1 Ch. 336 ; [1910] 2 Ch. 248.

Ch. 84. (r) George Whileehurch v. Cava-

(m) Boston Deep Sea Fishery v. nagh, [1902] A. C. 117 ; Elborough

Ansell (1888), 39 C. D. 339 ; Federal v. Ayres (1870), 10 Eq. 367.

Supply and Cold Storage Co. v. (s) George Wliltechurch v. Cava-

Angchrn (1911), 80 L. J. (p. c.) 1. nagh, [1902] A. C. 117.

(n) Glossop V. Glossop, [1907] 2 (0 Ruben v. Great Fingall, [V.m\]

Ch. 370 ; and see this case Reg. v. A. C. 439 ; Bank of Ireland v.

Wigan (1885), 14 Q. B. D. 908; Evans' Trustees (18.55), 5 H. L. C.

i^inc/; V. Oa/jc, [1896] 1 Ch, 409, and 389; see also Barnett, Hoares <b
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take shares in a company by the fraudulent statements of the

secretary, will have no remedy against the company (u), thoiigh, of

course, he will have his remedy against the secretary {x), it is obvious

that these remarks will apply with even greater force where the

fi'audulent statements are made for the secretary's own benefit (?/).

A secretary has priindfacie no authority to bind a company either

by contract {z), or by making admissions (a), but of course, where

actual authority is shown, his signature will be sufficient to bind the

company in cases within the Statute of Frauds {h), and the company
will be liable for his acts (c). Misrepresentations by the secretary,

even if innocent, will not bind the company (d) ; but it may, it would

seem, be liable for his negligence in the ordinary course of his duty (r).

It is no part of the duty of a secretary to take a conveyance of

property purchased by the company in his own name, and therefore,

even assuming that his partners are liable for acts done by him in

the ordinary course of his duty, they will not be liable for frauds

rendered possible by the fact of property being so conveyed (/).

The position of secretary would prima facie not appear to be a

fiduciary one (g), but he may not bid on an auction of the company's

property, where he has instructed the auctioneer himself (Ji). It is

the duty of the secretary to prepare and send out notices—subject,

of course, to the directions of the board to attend to callers and

Co. v. South London Tramways
(1887), 18 Q. B. D. 815

;
possibly the

company may in some cases be

liable where it has in fact allowed

its secretary to occupy rather the

position of director than of secre-

tary : Brandts v. Dtinlop Rubber Co.,

[1905] A. C. 454, is an instance; it

is just possible that Shaw v. Port

Philip Mining Co. (1884), 13

Q. B. D. 103, may be reconciled

wath the first case cited in this note,

on this ground.

{u) Newlands v. National Em-
ployers Accident Association (1885),

64 L. J. (q. b.) 428 ; Partridge v.

Albert Life Assurance (1871), 16

Sol. J. 199.

(x) Pontifex V. Bignold (1841), 3

Scott (n. s.) 390.

(y) British Mutvxil Banking v.

Charnwood Forest Railway (1887),

18 Q. B. D. 714.

(z) Williams v. Chester and Holy-

head Railway (1851), 15 Jur. 828
;

see also Wheatcrojfs Case (1873), 29

L. T. 321, where it was held that

a secretary had no authority to

strike a name off the shareholders'

register. There are dicta in King^s

Cross Industrial Dwellings (1870),

11 Eq. 149, that a secretary has

implied authority to bind a com-

pany by contracts for preliminary

advertising, but there was clearly

actual authority in this case.

(a) Brujf V. Gi-eat Northern Rail-

way (1858), 1 F. & F. 344.

(6) Beer v. London and Paris

Hotel Co. (1875), 20 Eq. 412.

(c) Barnettv. Crystal Palace (1861),

4 L. T. 403, 2 F. & F. 443.

(d) Barnett, Hoares c& Co. v.

South London Tramways (1887), 18

Q. B. D. 815.

(p) Longman v. Bath Electric

Tramways, [1905] 1 Ch. 646.

(/) Tendring Hundred v. Jones,

[1903] 2 Ch. 615.

(g) Cji. Municipal Freehold Land
Co. V. Pollington (1891), 63 L. T.

238.

{h) Martinson v. Clowes (1882),

21 C. D. 857 ; an appeal by the plain-

tiff was dismissed because it only

related to costs (1885), 52 L. T. 706.
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correspondence, to be present at the board meetings, and keep the

minute books (i). It woukl seem clear that he will be in no case

liable for the acts of the board unless he has in some way inter-

meddled and made himself a party to such acts (k).

The name and address of the secretary must be set out in the

statutory report under section 65 of the Act ; he is liable to penalties

under section 88 for failing to make due returns of allotments ; under

section 99 for failing to comply with the requirements of the Act as

to the registration of mortgages ; under section 102 for refusing

inspection or not forwarding copies of documents ; under section 92

for failing to issue share certificates at the proper time ; under

section G4 for knowingly being a party to a default in calling an

annual general meeting.

If he is named in the articles as secretary he may make the

statutory declaration requisite under section 17 for the incorporation

of the company, and he may under section 87 make the statutory

declaration required before it can obtain a certificate entitling it to

commence business.

Such are some, at all events, of the duties and liabilities of a

secretary of a company. He must also under section 113 sign the

balance sheet of a banking company, and he may, if duly authorized,

authenticate documents under section 117.

The fact that he has certain knowledge in his capacity of secretary

of one company, will not fix another company with notice unless he

owes a duty to the former company to give the notice, and to the

latter to receive it, and not even then if he has been guilty of fraud,

or even irregularity (/). He will probably be a servant of a

company for the purpose of the preferential payment sections, if he

has fixed hours of attendance (w). It would seem that the oflices

of director and secretary are so incompatible that the same uian

cannot hold both {n). Where the secretary of a company has filed

an affidavit in opposition to the winding-up petition, and is cross-

examined on it, the petitioner on such cross-examination has the

(i) Cp. Caimey v. Back, [1900] 2 bofoiv- the Trustee Act, 1888 ; see

K. B. 746 ; Betfa v. Macnaghten, also Mutual Aid Permanent Benefit

flOlO] 1 Ch. 430; and see Cawley Society, Ex parte James (1883), 49
db Co. (1889), 42 C. D. 209, as to his L. T. .'>30.

duty not to fill up blanks in the (l) Hampshire Land Co., [189G1 2

minutes. Ch. 743 ; Fenwick, Slobart <t Co.,

(k) In Municipal Freehold TMnd [1902J 1 Cli. 507 ; and see post, pp.
Co. V. Pollington (1890), 03 L. T. 448 and 449.

238, a secretary was held liable for [m) Caimey v. Back, [1900] 2

dividends paid out of capital, K. B. 740, and sec post, p. 1219, as

because the directors were lield to this.

to be in fact mere puppets in liis (n) Iron Ship Coating v. Blunt

hands, but he was only liable for (1868), 3 C. P. 484; and see Bos-

paynients within the last six years, clwek Proprietary v. Fuke, [1906] 1

although the case was decided Ch. 148.
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riglit to have the company's books and papers produced for the

purpose of testing the secretary's evidence, but for no other

purpose (o).

A secretary cannot claim remuneration under a contract made
before the incorporation of the company, and if his rights depend on

the articles, he can claim remuneration up to the date of the winding-

up of the company, but not damages for loss of employment after

that date (p) ; where his salary is to be fixed by the company in

general meeting, as under section 91 of the Companies Clauses Act,

1845, the fact that no meeting has been held will not be a defence

to an action by him for his salary {q). A secretary has not a lien for

his remuneration on the books, etc., of the company (r).

Meetings.

'The common law rule on the subject of meetings of an indefinite

body like a company appears to be that the vote of the majority of

those present at the meeting is the vote of the whole body if all

members of the body who are within summoning distance have been

duly summoned (s).

The Companies Act, 1862, and the Companies (Consolidation)

Act, 1908, provide that certain powers of the company shall be

exercised by " special resolution," that certain other powers shall be

exercised by " extraordinary resolution," and that certain other

powers shall be exercised by the company in general meeting, and

for the rest (t) they leave it to the company itself to decide in what

manner it will exercise its powers,

A resolution will be an extraordinary resolution when it has been

passed by a majority of not less than three-fourths of such members
entitled to vote as are present in person or by proxy (where proxies

are allowed) at a general meeting, of which notice specifying the

intention to propose the resolution as an extraordinary resolution

has been duly given.

A resolution will be a special resolution when it has been passed

in manner required for the passing of an extraordinary resolution,

and confirmed by a majority of such members entitled to vote as are

present in person or by proxy (where proxies are allowed) at a

(o) Emma Silver Mining Co. (1798), 1 Bos. & Pull. 229 at p. 236 ;

(1875), 10 Ch. 194. Attorney-General v. Davy (1741), 2

ip) Dale and Plant (1889), 1 Atk. 212; the clicta of Wills, J.,

Meg. 338 ; (1889), 01 L. T. 200. in Merchants of Staple of England v,

(q) Billv. Darenth Raihvay (IS56)^ Bank of England. (1887), 21 Q. B. D.
1 H. & N. 305. at p. 165, do not seem to be correct

(r) Barnton Hotel v. Cook (1899), o" tl^J^ point.

1 Fraser 1190. ^') "^^^^ powers of class meetings
/ V y-i

' D T7 7 ,tr.mr-\ 1 Under s. 45 of the Companies (Con-
{s) Cp. Rex V. Varlo (1/75), 1 golidation) Act, 1908, are separately

Cowp. 248 ; Rex v. Monday (1877), considered. See supra, pp. 318 and
2 Cowp. 530 ; Grindley v. Barker 319, and infra, pp. 720 and 721.
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subsequent o;eneral meeting, of wliicli notice has been duly given,

and held after an interval of not less than fourteen days (t/) nor

more than one month (x), from the date of the first meeting (y).

At any meeting at which an extraordinary resolution is submitted

to be passed or a special resolution is submitted to be passed or con-

firmed, a de(;laration of the chairman that the resolution is carried

will, unless a poll is demanded, be conclusive evidence of the fact

without proof of the number or proportion of the votes recorded in

favour of or against the resolution (c).

At any meeting at which an extraordinary resolution is submitted

to be passed or a special resolution is submitted to be passed or con-

firmed a poll may be demanded by three persons for the time being

entitled according to the articles to vote unless the articles of the

company require a demand by such number of such persons, not in

any case exceeding five, as may be specified in the articles.

When a poll is demanded in accordance wuth this section, in

computing the majority on the poll reference will be had to the number

of votes to which each member is entitled by the articles of the

company.

For the purposes of the section notice of a meeting will be deemed

to be duly given and the meeting to be duly held when the notice is

given, and the meeting held in manner provided by the articles (a).

Even where the Act requires that a thing shall be done by a

special resolution, or by an extraordinary resolution, such special

or extraordinary resolution will be unnecessary if all the shareholders

(u) Fourteen days moans fourteen can bo lield will be the same daj' as

clear days, Railway Sleepers Supply that on ^^ hich the first meeting was

Co. (1885), 20 C. D. 201 ; and see held, but in the succeeding month;

Goldsmith's Co. v. West Metropolitan if the succeeding month has not got

Railway, [1904] 1 K, B. 1, as to the such a day, then the confirmatory

mode of computing time. If a meeting cannot be held later than

resolution which has not been the last day of such month ; see

validly passed, owing to the also Freeman v. Read (1863), 4

r(>quisite time not liaving elapsed, B. & S. 174 ; RadcVjfc v. Bartholo-

has been acted on, the company mexc, [1892] 1 Q. B. 161.

or its members cannot as against (y) It will be noticed that this

its creditors set up the informality provision only requires the resolu-

of the resolution : Miller''s Dale and tion to be passed in the same
Aslneood Dale Lime Co. (1885), 31 manner as an extraordinarj^ reso-

C. D. 211 ; see too Ho Tung v. lution, and the notice convening

Man On /w«Mrance Co., [1902] A. C. the first mooting need not there-

232. fore state that the resolution to be

(x) " Month " moans " calendar proposed is to be proposed "as an
month " in an Act of Parliament, extraordinary resolution "

; Pen-
Interpretation Act, 1889, s. 3 ; but arth Pontoon Slipway and Ship-

not in other docinnents : Bruner v. repairing Co., [1911] W. N. 240.

Moore, [1904] 2 Ch. 304. It would (z) See post, pp. 393 and 394, as

appear from the cases cited in the to this.

preceding note that the last day (a) Companies (Consolidation)
on which a confirmatory meeting Act, 1908, s. 69.
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acquiesce in the thing, and such acquiescence will be presumed where

a long course of dealing on the footing that the thing has been validly

done can be shown (b) ; but where anything is uUra vires the com-

pany even the assent of every shareholder will not bind the

company (c).

Where the Act empowers a company to do any special thing by

extraordinary or special resolution, e.g. to alter the articles or to

reduce its capital, any provision whether in the memorandum or

articles empowering it to do that thing in a different w^ay or taking

away the power, will be bad {d), and it seems doubtful whether the

company can effectually contract itself out of such power (e).

A copy of every special and extraordinary resolution must within

fifteen days from the confirmation of the special resolution, or from

the passing of the extraordinary resolution, as the case may be, be

printed and forwarded to the Registrar of Joint Stock Companies,

who must record the same (/).

Where articles have been registered, a copy of every special

resolution for the time being in force must be embodied in or annexed

to every copy of the articles issued after the confirmation of the

resolution.

Where articles have not been registered, a copy of every special

resolution must be forwarded in print to any member at his request,

on payment of one shilling or such less sum as the company may

direct.

If a company makes default in printing or forwarding a copy of a

(h) Ho Tung v. Man On. Iniur- this case have been treated as bas

ance Co., [1902] A. C. 232; Phosphate in toto, if not it would have been

of Lime Go. v. Green (1871), L. R. good on the increase of capital.

7 C. P. 43 ; the cases of Spachman (e) Cp. Punt v. Symons, [1903]

v. Evans (1868), L. R. 3 H. L. 171 ;
2 Ch. 506 ; Baily v. British Equit-

Evans v. Smallcombe (1868), L. R. 3 able, [1904] 1 Ch. 374, reversed on

H. L. 249 ; Houldsworth v. Evans another point, [1906] A. 0. 35.

(1868), L. R. 3 H. L. 243, may be (/) The Registrar will dechne to

consulted as to the amount of register special resolutions which

knowledge necessary for acquies- show on their face they are bad aa

cence to be presumed. not having complied with the

(c) Ashbury Railway Carriage and section {e.g. where the 14 days

Iron Co. v. Riche (1875), L. R. 7 between the two meetings have

H. L. 653. not elapsed) ; but he is not con-

{d) Walker v. London Tramivays cerned with questions such as

Co. (1879), 12 C. D. 705 ; Malleson whether the resolution was idtra

V. National Insurance and Guarantee vires or not ; he will not register an

Corporation, [1894] 1 Ch. 200 ;
alteration in the articles of a com-

Punt v, Symons, [1903] 2 Ch. 50(>
;

pany authorized to omit the word

see too Ayre \: Skelsey's Adamant " Limited " from its name unless the

Cement Co. (1904), 20 T. L. R. 587 Board of Trade have approved the

reversed, but not on this point alteration. He will accept a reso-

(1905), 21 T. L. R. 464. Query, lution for filing after the expiration

should article 4 of the articles in of the 15 days allowed.



Meetings required by the Act 379

special or extraordinary resolution to the registrar it will be liable

to a fine not exceeding two pounds for every day during which the

default continues.

If a company makes default in embodying in or annexing to a

copy of its articles or in forwarding in print to a member when

required by the section a copy of a special resolution, it will be liable

to a fine not exceeding one pound for each copy in respect of which

default is made.

Every director and manager of a company who knowingly and

wilfully authorizes or permits any defaidt by the com])any in com-

plying with the requirement of the section, will be liable to the same

penalty as is imposed by the section on the company for the default (g).

The Companies (Consolidation) Act, 1908, requires every company

to hold a general meeting at least once in every calendar year ; sucli

meeting must be held not more than fifteen months after the holding

of the last preceding general meeting, and, if not so held, the com-

pany, and every director, manager, secretary, and other officer of the

company who is knowingly a party to the default, will, on conviction,

be liable to a fine not exceeding fifty pounds.

When default has been made in holding a meeting of the company

in accordance with the provisions of this section, the Court may, on

the application of any member of the company, call or direct the

calling of a general meeting of the company (A). It would appear

that this section will have been complied with if the company
summons an extraordinary meeting (?'), but, in any case, the pro-

visions (k) of section 112 of the Act as to the appointment of auditors

apply, and auditors must be appointed annually.

In addition, every company limited by shares and registered on
or after the 1st of January, 190], must, within a period of not less

than one month nor more than three months from tlic date at wliicli

the company is entitled to commence business, hold a general meeting

of the members of the company. Such meeting is called the statutory

meeting (kJc).

The directors must at least seven days before the day on which
the meeting is held, forward a report, in the Act called the statutory

report, to every member of the company and to every other person

entitled under the Act to receive it (l).

{g) Companies (Consolidation) (t) Lord Claude Hamilton's Ca^te

Act, 1908, s. 70. The section (1873), 8 Cli. FAH.

apjmrently ap|)lies to special leso- (Jc) See post, pp. 405 et seq., as to
lutions which are required by the these.

articles of a company, but not by (kk) Where a meeting of a pri-

the Act. vate company was snnnuoned to

(h) Companies (Consolidation) confirm a resolution for increasing
Act, 1908, s. 64. The offence can the company's capital, it was held
be prosecuted under the Summary that it was not intended to he tho
Jvu'isdiction Acts, but in Scotland statutory meeting : Oardner v. /re-

all prosecutions under the section (/r//c, [l<tl2] W. N. 93.

must be at the instance of the Lord (Z) I.e. debentiu-e and debentnro
Advocateor a procurator fiscal as the stock holders, Companies (Consoli-
Lord Advocate directs: ibid., s. 276. dation) Act, 1908, ss. 114 and 285.
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The statutory report must be certified by not less than two

directors of the company or where there are less than two directors

by the sole director and manager, and must state :

—

{a) The total number of shares allotted, distinguishing shares

allotted as fully or partly paid-up otherwise than in cash,

and stating in the case of shares partly paid-up the extent

to which they are so paid-up, and in either case the con-

sideration for which they have been allotted
;

(b) The total amount of cash received by the company in respect

of such shares, distinguished as aforesaid
;

(c) An abstract of the receipts of the company on account of its

capital, whether fi'om shares or debentures or debenture

stock, and of the payments made thereout, up to a date

within seven days of the date of the report, exhibiting

under distinctive headings the receipts of the company
from shares and debentures or debenture stock and

other sources, the payments made thereout, and particu-

lars concerning the balance remaining in hand, and an

account or estimate of the preliminary expenses of the

company
;

{(I) The names and addresses and descriptions of the directors,

auditors (if any), managers (if any), and secretary of the

company
;

(e) The particulars of any contract, the modification of which is

to be siibmitted to the meeting for its approval together

with the particulars of the modification or proposed

modification.

The statutory report must, so far as it relates to the shares

allotted by the company, and to the cash received in respect of such

shares, and to the receipts and payments of the company on capital

account, be certified as correct by the auditors, if any, of the company.

The directors must cause a copy of the statutory report, certified

as by this section is required, to be filed (m) with the Registrar of

Joint Stock Companies forthwith after the sending thereof to the

members of the company.

The directors must cause a list showing the names, descriptions,

and addresses of the members of the company, and the number of

shares held by them respectively, to be produced at the commence-

ment of the meeting, and to remain open and accessible to any

member of the company during the continuance of the meeting.

(m) In private companies copies statutory meeting must be held

:

of the statutory report need not be Gardner v. Iredale, [1912] W. N.
filed or forwarded to any one : ibid., 93
s. 65 (10). In such companies the
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The members of the company. present at the meeting are at liberty

to discuss any matter relating to tlie formation of the company, or

arising out of the statutory report, whether previous notice has been

given or not, but no resolution of which notice has not been given in

accordance with the articles may be passed.

The meeting may adjourn from time to time, and at any adjourned

meeting any resolution of which notice has been given in accordance

with the articles, either before or subsequently to the former meeting,

may be passed, and the adjourned meeting will have the same powers

as an original meeting.

If a petition is presented to the Court in manner provided by
Part IV. of the Act for winding up the company on the ground of

default in filing the statutory report or in holding the statutory

meeting, the Court may, instead of directing that the company be

wound up, give directions for the statutory report being filed or a

meeting being held, or make such other order as may be just (o).

In addition to these meetings, extraordinary general meetings of

the company are at times summoned, to transact special business of

the company.

In default of and subject to any regulations in the articles, any
five members of the company may summon a meeting (p), it has

been held (q) that these regulations apply not only where the regula-

tions are silent on the mode of summoning a meeting, but also where

they provide that the directors shall summon a meeting, and there

are no directors to do so. The articles usually provide that the

directors of the company may summon meetings (;•), and notwith-

standing anything in the articles of a company, the directors of a

company must, on the requisition of the holders of not less than one-

tenth of the issued capital of the company upon which all calls or

other sums then due have been paid, forthwith proceed to convene an
extraordinary general meeting of the companj-.

The requisition must state the objects of the meeting, and must
be signed by the requisitionists and deposited at the office of the

company, and may consist of several documents in like form, each

signed by one or more requisitionists (s).

(o) Companies (Consolidation) lations " ; in such case tlie pro-
Act, 1908, s. 65. visions of s. GO of tlio Act as to re-

( p) Ibid., s. 67. quisitionists' snmnioninR moelings,

(7) Brick and Stone Co., [1878] cvon if incorporated in tlie ai'ticles,

W. N. 140 ; it may be doubtfnl scarcely seem to apply, for the
whether this decision was good law existence of directors seems to bo
under the Companies Act, 1862, s. 52, contemplated by such proxasions,

which only applied " in default of (r) Table A, Clause 48.

any regulations," but it would («) In the case of shares held by
seem that a similar decision is joint holders, all must sign tlio

likely to bo come to under tlio requisition : Patcntwood Keg Syndi-
existing section, which applies " in cote v. Pearse, [1906] W. N. 164.

default of and subject to any regu-
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f If the directors of tlie company do not proceed to cause a meeting

to be held within twenty-one days from the date of the requisition

being so deposited, the requisitionists, or a majority of them in value,

may themselves convene the meeting, but any meeting so convened,

must not be held after three months from the date of the deposit.

If at any such meeting a resolution requiring confirmation at

another meeting is passed, the directors must forthwith convene a

further extraordinary general meeting for the purpose of considering

the resolution, and, if thought fit, of confirming it as a special

resolution ; and, if the directors do not convene the meeting within

seven days from the date of the passing of the first resolution, the

requisitionists, or a majority of them in value, may themselves

convene the meeting.

Any meeting convened under this section by the requisitionists

must be convened in the same manner, as nearly as possible, as that

in which meetings are to be convened by directors {t).

It would appear very doubtful whether the Court can, except in

cases coming within section 64 or section 65 of the Act, or where a

winding-up petition has been presented or a winding-up is going on

under sections 145 and 219, convene a meeting {u), and at all events,

it is not its practice to do so where there are other persons who can

do so (x), but it will of course in some cases practically force persons

who can call a meeting to do so, when they are parties to an action (y).

In convening a meeting the first question that must present itself

to the minds of the conveners is, has the company power to do the

thing proposed ? Of course, if the thing is ultra vires the whole

company, there is an end of the matter ; but if it is simply forbidden

by the articles, or if the articles are silent on the subject, and the Act

empowers the company to do it when, and only when, the articles

authorize its being done, then it will be necessary to consider whether

it will not be necessary in the first place to hold meetings, to alter the

articles, and then subsequently to hold meetings or a meeting for the

purpose of sanctioning the course proposed. Where the doing of a

particular act is authorized by the Act without further formality if

the articles give power to do it, and there is no special provision as to

(t) Coinpanios (Consolidation) 8 Eq. 146, tho same judge said he

Act 1908, s. Of). liad no such power where he liad

(a) Cp. Paris Skating Rink (1877), not jurisdiction to make a winding-

6 C. D. 731, and for wdncUng-up up order.

cases, post, p. 859, and Chapel House (x) Cp. Macdougall v. Gardiner

Colliery Co. (1883), 24 C. D. 259, and (1875), 1 C. D. 13, at pp. 26 and 27 ;

cases there cited. In Tumacacori Masoji v. Harris (1879), 11 C. D.

Mining Co. (1874), 17 Eq. 534, 97.

Malins, V.C, said he had juris- {y) See Harben v. Phillips (1883),

diction to call a meeting, but in 23 C. D. 14 ; Bainbridge v. Smith

London Joint Stock Coal Co. (1869), (1889), 41 C, D. 462.
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the manner in wliicli the thing can be done (::), there it would seem

to be unnecessary to do more than pass a special resolution for the

doing of the thing, for the Court will treat this as amountuig to an

alteration of the articles, coupled with an authority to the directors

to exercise the power conferred by such alteration. Thus, a mere

resolution to increase capital {a), or to purchase the company's shares,

though such purchase is forbidden by the articles (b), or to accept

surrenders of such shares (c) have been held good, without the com-

pany first altering its articles ; but where the step contemplated can

only be taken (1) if there is a power in the articles ; and (2) a special

resolution is passed ; there it will be necessary first to alter the

articles and then to pass the special resolution (d). The distinction

probably being that in no case can the thing be done until the

articles give power to do it ; but that if once there is a resolution

which can effect such alteration the Court will assume that the

company or its directors exercised the power as they intended to do,

unless it is impossible to come to this conclusion owing to the fact

that insufficient meetings have been held. The case of Imperial

Hydropathic Hotel Co. v. Hampson (e) probably depends on the fact

that there was never any intention to alter the articles, but only an
intention of not abiding by them in a particular case.

Where an alteration of the articles followed by a special resolution

is necessary, the matter can be carried through in three meetings,

the first part of the resolution for exercising the power being passed

immediately after the resolution confirming the alteration of the

articles (/).

Where the secretary or some other unauthorized person has

without authority from the board issued a notice summoning a

meeting, there it would seem that any resolution come to by such

meeting will be bad {g), unless the notice is subsequently ratified by

(2) Or probably if there was a 31 C. D. 166 ; West India and
provision in the Act wliich enabled Pacific Steamship Co. (18()8), 9 Ch.
the power to bo exercised without 11 n; Oregon Mortgage Co., [1910]
having more than one meeting. S. C. 964. These are all reduction

(a) CampbelVs Case (1873), 9 Ch, of capital cases.

1. (e) (1882) 23 CD, 1. The notice

(b) Taylor v. Gibson, Pilsen, and was, as a matter of fact, insiiiiiciont

General Electric Light Co. (1884), 27 in this case, but the decision did
C. D. 2GS. not turn on that alone ; in Boschork

(c) Tcasdalc's Case (1873), 9 Ch. Froprictar;/ v. Fukc, [1906] 1 Ch.
54. At the time tliat this case and 148, there was no special resolution

the case cited in the previous note at all.

were decided, it was thought that a (/ ) John Crossley and Sons,
company could piurchase or accept [1892] W. N. 55. Buckley, 9th
a siu-render of its shares, if ita Ed. pp. 129 and 142.

articles authorised it to do so. This {g) Haycraft Gold Reduction and
was of course wrong : Trevor v. Mining Co., [1900] 2 Ch. 230 ; State

Whitworth (1887), 12 A. C. 409. of Wyoming Syndicate, [1001] 2 Ch,
(d) Patent JjwcrP Sugar Co. {1885)^ 431, where a requisition had been
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the board {h), and tlie result will, it would seem, be the same where

a so-called board meeting, at which some non-directors have been

admitted and some directors have been excluded, has convened the

meeting (i). But it is not every informality in the board meeting

convening a general meeting of the company which will invalidate

the resolutions of the general meeting. Thus such resolutions have

been held good where de facto directors were present at the board

meeting (k), where there was not a quorum there, and no immediate

objection was taken (l), and where the notice of the board meeting

was too short, but no immediate objection was taken (m). Persons

requisitioning for a meeting under section 66 of the Act cannot

validly call a meeting till the time allowed by the section to the

directors for summoning a meeting has expired (o).

The common law rule as to notices is, that except where the

charter provides that certain business is to be transacted on a certain

day, notice of the meeting and of the business to be transacted

thereat must be given to every member within reach of such

notice (p).

The common form of article usually provides that notice of a

certain length must be given to each member, and that such notice

must specify the place, the day, and the hour of meeting, and in the

case of special business, the general nature of such business (q). The

articles usually go on to define what is special business (r). Turning

to the contents of the notice under such a clause, notice cannot be

given that a meeting will be held on certain contingencies happening,

e.g. on a resolution at a previous meeting being passed (s), unless,

indeed, the notice goes on to say that if the contingencies happen,

or, if preferred, if they do not happen, further notice will be

given {f) ; if there is an absolute notice of a meeting, the fact that

{

deposited, and a meeting waa

summoned before the expiration of

the 21 days allowed to the directors

by the section, and without any

board meeting.

(h) Hooper v. Kerr Stuart and Co.

(1900), 83 L. T. 729.

(i) Harben v. Phillips (1883), 23

C. D. 14, as explained in Browne v.

La Trinidad (1887), 37 C. D. 1.

(k) Boschoek Proprietary V. Fuke,

[1906] 1 Ch. 148 ; British Asbestos

V. Boyd, [1903] 2 Ch. 439.

{I) Southern Counties Deposit Bank
V. Ryder (1895), 73 L. T. 374.

(m) Browne v. I^a Trinidad (1887),

37 C. D. 1.

(o) State of Wyoming Syndicate,

[1901] 2 Ch, 431. In this case

Wright, J., seems to have ques-

tioned whether the secretary should

sign a notice convening a meeting
sent out by requisitionists.

( p) Rex V. Hill (1825), 4 B. & C.

426.

iq) Table A, Clause 49 ; see

Betts v. Macnaghten, [1910] 1 Ch.

430, as to what will amount to a
sufficient statement of " the general

nature of the business."

(r) Table A, Clause 50.

(s) Alexander v. Simpson (1889),

43 C. D. 139.

(t) E,spuela Land and Cattle Co..

(1900), 48 W, B. 684.
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some (m), or it would seem all {x), the business to be transacted

thereat is in its nature contingent, will apparently not invalidate the

notice, and there is nothing in the Act to prevent, even in the case

of special or extraordinary resolutions, the articles providing for

notices of contingent meetings being given {y), it is not unusual to

provide that notice of two meetings may be given by one notice,

even though the second meeting is only to be held in the contingency

of certain resolutions being passed at the first meeting, such a pro-

vision being often very convenient in the case of special resolutions (y).

The notice must state the resolution to be passed in such a way as

fairly to state the purpose for which the meeting is convened, so that

every shareholder may make up his mind whether he will or will not

attend, with knowledge of the result of his act. If the notice

complies with these requirements, it will not be construed with

excessive strictness. There is nothing to prevent an explanatory

circular being sent round, showing the purpose of the resolu-

tions, and in such case the circular and the notice will be read

together (a).

If the proposed resolution involves an alteration of the articles,

it will be unnecessary to say so, for every shareholder will be taken

to liave a knowledge of the contents of the articles of his company {h) ;

again, if the resolution is beyond the directors' powers owing to

their being personally interested in a contract which it proposes

to confirm, the notice need not state the reason why the meeting is

summoned (c) ; but a notice to sanction an agreement for the sale

of the assets of the company will not be a sufficient notice if the

agreement contains clauses giving special advantages to the

directors {d), for in such case there are in reality two proposals, and
only one of them is set out in the resolution.

When the resolution is to substitute new articles for old, unless the

new articles simply bring the old ones up to date or involve a change

of form, it would seem necessary in most cases, to show what the

proposed alterations are, e.g. by sending copies of the new regulations

round showing the alterations. In many cases merely sending

{u) Ticsacn v. Henderson, [1899] (6) CamphelVa Case (1873), 9 Cli.

1 Ch. 8G1. 1. But the thing proposod must ho
(x) Jenner Institute of Preventive clearly sot out : Laws' Case (1852),

Medicine (1899), 15 T. L. R. 394. 1 De G. M. & G. 421.

(.?/) North of England Steamship (c) Grant v. United Kingdom
Co., [1905J 2 Cli. 15. Switchback Railways (1888), 40

{a) Yonnij v. South African and C. D. 135 ; cp. Irvine v. Union nank
AuMralian E.rploruti(>n and Deve- of Australia (1877), 2 A. C. 3Ci(J

;

/o/iwrn?, [1890] 2 Ch. 208; Tiessen Boschoek Proprietary v. Fuke,[U)Oii]
V. Henderson, [1899] 1 Ch. 8G1 ; 1 Cli. 148.

lioschork Proprietary v. Fuke, {d) Kaye v. Croydon Tramways,
L190G] 1 Cli. 118 ; and see Belts v. [1898] 1 Ch. 358 ; Tiessen v. Hen-
Macnaijhtcn, [1910] 1 Ch. 430. derson, [1899] 1 Ch. 861.

S.C.L. 2 c
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copies of the new articles without indicating the alterations would

not be enough (e).

If it is proposed that the company shall go into winding-up under

section 182 (3) because it cannot by reason of its liabilities continue

its business, this fact should be clearly set out in the notice (/),

otherwise a shareholder will be entitled to assume that a confirmatory

meeting is necessary (g). Where a reconstruction is to be proposed

under section 192, the fact that such reconstruction is to be carried

out under that section should appear in the notice (Ii). Even in

the case of a special resolution it is not necessary that the

resolution which appears in the notice should be passed without

amendment (i), but in the case of a meeting for confirming a

resolution as a special resolution, no amendment will be in order,

for there it is simply a question of yes or no : is the resolution to

be passed ? (k). The notice for such a resolution should set out the

resolution which has been passed, and which it is proposed to

confirm (l).

But though amendments may usually be brought forward and

passed at meetings, they must be amendments pertinent to the

business mentioned in the notice. Thus, an amendment to a resolu-

tion for appointing certain persons directors, may provide for the

appointment of additional persons as directors (m), and where the

resolution is dealing with the remuneration of directors the re-

muneration proposed may be altered (w).

Again, on a resolution for altering voting rights and restricting

the right of recent transferees to vote, an amendment striking out

the restriction would be good, but not one altering the directors'

qualification (o). It is also competent for a meeting to deal with

(e) Normandy v. Ind, Coope <$; (k) Wall v. London and Northern

Co., [1908] I Ch. 84, where Keb.e- Assets Corporation, [18981 2 Ch.

wiCH, J., did not follow the opinion 469 ; Torhock v. Lord Westhury,

expressed by him in Young v. [1902] 2 Ch. 871.

South African and Australian Ex- [I) Dean v. Bennett (1871), 6

ploration and Development, [1896] Ch. 489.

2 Ch. 208. (m) Belts and Co. v. Macnaghten,

( / ) As in Stone v. City and County [1910] 1 Ch. 430 ; it was only neces-

Bank (1877), 3 C. P. D. 282. sary to state the general nature of

(g) Bridport Old Brewery (1807), the business, and not the resolution

2 Ch. 191 ; Silkstone Fall Co. (1875), to be proposed in this case.

1 C. D. 38. (n) Torbock v. Lord Westhury,

(h) Irrigation Company of France [1902] 2 Ch. 871.

(1871), 6 Ch. 176; Imperial Bank (o) Henderson w Bank of Austra-

of China v. Bank of Hindustan lasia (1890), 45 C. D. 330. The

(1868), 6 Eq. 91 ; but possibly remarks of Cotton, L.J., in Isle of

Bisgood v. Henderson's Transvaal Wight Railway Co. v. Tahourdin

Estate8,[\m^i Ch. 743, alters this. (1883), 25 C. D. 320, turn on the

(i) Torhock v. Lord Westhury, provisions of the Companies Clauses

[1902] 2 Ch. 871. Act, 1845.
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business which is incidental to the business specified in the notice,

thus, on a winding-up resolution it has been held to be competent

for them to appoint a liquidator {])), and where a liquidator is named
in the notice to aj)point some other person as liquidator (</).

But it is not competent to a meeting to drop the resolution

mentioned in the notice, and to substitute a fresh resolution which is

of such a nature that notice of it should have been given, and so on

a notice to pass a resolution to enter into winding-up for the purpose

of reconstruction, it is not competent to pass a resolution for winding-

up without more (r). But where the notice deals with two separate

resolutions, the failure of one will not invalidate the other, even in

cases where they are closely connected. Thus, where there are

separate resolutions for a winding-up and a sale to another company,

the winding-up will be good even where the sale for any reason falls

through (s).

In the absence of special provision in the articles no notice need

be given of an adjourned meeting, but without notice the adjourned

meeting cannot transact any business except business left unfinished

at the previous meeting {t). Occasionally the articles contain pro-

visions enabling any shareholder to give notice that he proposes to

move a resolution, if he leaves notice of such resolution at the office

of the company a certain time before the meeting, the time men-
tioned being usually less than the time prescribed for notices of the

meetings, such a provision will only allow of business -which is

ancillary or incidental to the main business of the meeting being

brought forward {u).

The notice must be given to every member within reach (x),

unless the articles contain anything to the contrary. Probably mere
absence abroad will not be enough to disentitle a member to notice

;

but if he is somewhere where it would be impossible to get hold of

him in time or his whereabouts is unknown, that would in most
cases be sufficient to excuse a notice being given {ij). As failure to give

(p) Indian Zoedone Co. (1884), 16 Eq. 303.

26 C. D. 70; Wdsh Flannel and (t) Scadding v. Lorant (1851), 3
Twecrf Co. (1875), 20 Eq. 360. The H. L. C. 418; Rex v. Harris (1831),
older cases on this point seem to be 1 B. & Ad. 936 ; Reg. v. Qrimahaw
overruled so far as they did not (1875), 10 Q. B. 747.

turn on the prox-isions of the Acts («) Imperial Hydropathic Hotel

there in question : see Wright's Co. v. Hampson (1882), 23 C. D. 1.

Case (1868), 12 Eq. 333 n., as to (.r) Smyth v. Darley (1849), 2
what may be incidental. H. L. C. 789.

[q) Trench Tubelcss Co., [1900] 1 (y) See Halifax Sugar Co. v.

Oh. 408. FrancHyn (1890), 59 L. J. (CH.) 591 ;

(r) 7^eede and Bishop (1901), 84 Portuguese Consolidated Copper
L. T. 501. Mines (1889), 42 C. D. 160, both

{s) Thomsonv. Henderson's Trans- cases of directors' meetings; but
vaal Estates, [1908] 1 Ch. 765; see Union Hill Silver Co. {ISIO), 22

Clevey.FinancialCorporation{\^Ti), L- T. 400, where it was held that
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notice to even one shareholder who is entitled to a notice will apart

from special provision invalidate the meeting (z), unless such share-

holder has by lying by and not objecting disentitled himself to com-

plain, it is usual to provide that the accidental omission to give any

notice shall not invalidate the meeting. Notice to a member on the

register will be well given even if the register is subsequently rectified

retrospectively (a).

In default of and subject to any regulations in the articles, meet-

ings may be summoned by seven days' notice in writing served on

every member in manner in which notices are required to be served

by Table A {h). These provisions are :

—

110. A notice may be given by the company to any member either

personally, or by sending it by post to liim to liis registered address, or

(if h.3 has no registered address in the United Kingdom) to the address,

if any, within the United Kingdom snppUed by him to the company for

the giving of notices to Mm.
Wliere a notice is sent by post, service of the notice shall be deemed

to be effected by properly addressing, prepajdng, and posting a letter

containing the notice, and unless the contrary is proved to have been

effected at the time at which the letter would be delivered in the ordinary

course of post (c).

111. If a member has no registered address in the United Kingdom,

and has not supplied to the company an address within the United Kangdom

for the giving of notices to liim, a notice addressed to liim, and advertised

in a newspaper circulating in the neighbourhood of the registered office

of the company, shall be deemed to be duly given to him on the day on

which the advertisement appears {d).

112. A notice may be given by the company to the joint holders of

a share by giving the notice to the joint holder named first in the register

in respect of the share (e).

absence abroad was in all cases provision, tlie rule in Henlhorn v.

a sufficient reason for not giving Fraser, [1892] 2 Ch. 27, does not

notice. Probably neither of these apply to notices of meetings ; see

cases applies where the provisions the case in the next note, but see

of the existing Table A or similar London and Stajfordshire Fire In-

Ai-ticles are appHcable. surance Co. (1883), 24 C. D. 149.

{z) British Sugar Refining Co. (d) Where notice is by advertise-

(1857), 3 K. & J. 408. nient, this would appear apart from

(a) Sussex Brick Co., [Id04]l Ch. special provision to be the rule:

598. Mercantile Investment and General

(b) Conipanies (Consolidation) Trtist Co. v. International Co. of

Act, 1908, s. 67 (1). Mexico, [1893] 2 Ch. 484 n., a case

(c) It is better to provide for •which decides that, apart from

notices being served at the time special provision, notice by adver-

of being put in the j^ost office or tisenient is the ordinary way of

within 24 hours after, otlierwise one summoning meetings.

is liable to get into the difficulties (e) This would probably not be

cxpm]}\ii\e,dhy Dooganv. Colquhoun, sufficient apart from special pro"

[1899] W. N. 148, 20 L. R. Ir. 301. vision ; cp. Patentwood Keg Syndi-

It is thought that apart from special cate v. Pcarse, [lOOli] W. N. 101.

I



Notices of Meetings 389

113. A notice may be given by the company to the persons entitled

to a share in consequence of the tleath or bankruptcy of a member by

sending it through the post in a prepaid letter addressed to them by name
or by the title of representatives of the deceased, or trustee of the bank-

rupt or by any like description, at the address, if any, in the United

Kingdom sujiplied for the purpose by the persons claiming to be so entitled,

or (until such an address has been so supplied) by giving the notice in any
manner in which the same might have been given if the death or bank-

ruptcy had not occurred
( / ).

114. Notice of every general meeting shall be given in some manner
hereinbefore authorized to (a) every member of the company (including

bearers of share warrants) except those members who (having no registered

address witliin the United Kingdom) have not supplied to the company,

an address within the United Kingdom for the giving of notices to them;
and also to (b) every person entitled to a share in consequence of the death

or bankruptcy of a member, who, but for his death or bankioiptcy, would

be entitled to receive notice of the meeting. No other person shall be

entitled to receive notices of general meetings.

With regard to the question of tlie length of the notice whicli is

necessary under the articles, this is usually a certain number of

days, often seven. The rule for computing time in such cases is,

apart from anything in the articles to the contrary {</), to exclude

botli the day of service and the day of meeting, the simplest way of

working the matter out being to reduce the time to one day. Thus,

iu the case of a seven days' notice given on the 1st of January, the

2nd would not be counted, for there w^ould be no interval of one day,

and as the meeting could only be held on the 3rd if it were a one-

day notice, it can only be held on the 9th with a seven days'

notice (h). The word " month " in articles of association would,

apart from provision to the contrary in the articles, mean lunar

month {i). Directors have apparently no power to postpone a

meeting which has once been summoned {k).

(/) It would seem that, apart (/;) Mercantile Inve.ftmenl and
from special provision, persons General Trust Co. v. International

entitled on death or bankruptcy Company of Mexico, (1893J 1 C'h.

are not entitled to notice : Allen 484 n. ; Railway Slerpem Supply
V. Gold Reefs of West Africa, [1900] Co. (1885), 29 C. U. 204 ; Reff. v.

1 Ch. (156 ; and sec James v. Buena Shropshire (1838), 8 A. & E. 17."{
;

Ventura, [1890] 1 Cli. 456 ; and Goldsmith's Co. v. West Metropolitan

New Zealand GoM Extraction Co. v. Railtvay, [1904] 1 K. 15. ].

Peacock, [1894] 1 Q. 15. 622. (t) Bruner v. Moore, [1904] 1

(ff) Cp. The Pavilion, Neiocastle- Ch. 305. Usually the dofiiiition

upon-Tyne, [1911] W. N. 235, claaso in tlio articles defines month
whore an article doalinp; with as moaning calendar month. The
notices generally wns bold not to Interpretation Act, 1889, makes
"PP'y to notices of meetings, as it tlie word mean calendar month
did apply to certain other notices, where it occurs in a statute.

and another article required seven (/:) Smith v. Parimja, [19061 2

clear days' notice for a meeting. C'ii. 193.
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With regard to the actual meeting, there is usually a provision

in the articles as to what number of members is to constitute a

quorum, and as to what is to happen in the event of there being no

quorum (1). If there is not such a provision a majority of those

present can bind the company (m), persons who are present but

who do not vote do not, it is thought, count for this purpose (?i)
;

but where, as in the case of a special or an extraordinary resolution,

a specified majority of those present is requisite, there such persons

must be counted (o). It would seem, however, that in all cases,

unless the articles otherwise provide, there must be something which

can in a reasonable sense be called a meeting, i.e., there must be two
members present (j)). In computing a quorum, proxies {q) and

members not entitled to vote (r) are not counted, and even where

there has been a quorum at a meeting, the meeting cannot transact

any business after the members present have ceased to be sufiicient

to constitute a quorum (s).

The first business of the meeting is to elect a chairman (t), but

usually the articles provide for this, either naming a particular

person or the chairman of the board, and providing that in his absence

the directors present may choose one of their own number to preside.

The duties of the chairman are to preserve order, and to take care

that proceedings are conducted in a proper manner, and that the

sense of the meeting is properly ascertained with regard to any

question that is before the meeting (ti).

(Z) Cp. Table A, Clauses 51 and

52 ; cp. Hcmans v. Hotchiss

Ordnance Co., [1899] 1 Ch. 115.

(m) Rexv. Varlo (1775), 1 Cowp.
248; Rex v. Monday (1877), 2

Cowp. 530 ; Grindley v. Barker

(1798), 1 Bos. & Pull. 229.

(w) Of course this only applies

where the question is properly put
to the meeting : see Horhiiry

Bridge Coal, Iron, and Waggon Co.

(1879), 11 C. D. 109.*

(o) John T. Clark <Sb Co., [1911]

S. C. 243 ; Re Eynsham (1849), 12

Q. B. 398 ».; 18 L. J. (q. b.) 310;
and see the remarks in HadleigJi,

Castle Gold Mines, [1900] 2 (Jh.

419, at p. 422; and .see also Gosling

v. Veley (1853), 4 H. L. C. 679;
Reg.v. Christchurch (1858), 27 L. J.

(m. c.) 23 ; Garton v. Southamplon

(1893), 57 J. P. 328; Black v.

Tennent (1899), 1 Fra 423 ; Old-

hnow V. Wainirright (1760), 2 Burr.

1017, 1 W. Bl. 229 ; Rex v. Monday
(1877), 2 Cowp. 530; in Gold Co.

(1879), 11 C. D. 701, 704; Malins,
V.C.,treated members who abstained

from voting as not being present.

{p) Sharp V. Dawes (1876), 2 Q.
B. D. 26 ; Sanitary Carbon Co.

(1877), W. N. 223. It will be other-

wise where there is only one person

who is eligible to attend the meet-
ing : see East v. Bennett Bros., [1911]

1 Ch. 163.

{q) Cp. Cambrian Peat and Fuel
Co. (1875), 23 W. R. 405, 31 L. T.

773, where the point seems not to

have been decided.

(r) Henderson v. Louttit db Co.

(1894), 21 Rettie 674; Greymouth

Point Elizabeth Railway and Coal

Co., [1904] 1 Ch. 32.

(s) Henderson v. Louttit tfe Co.

(1894), 21 Rettie 674.

{t) See Companies (Consolida-

tion) Act, 1908, s. 67, as to members
present electing a chairman in

default of and subject to regulations
to the contrary.

(u) National Dwellings Society v.

Sykes, [1894] 3 Ch. 159.
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The question of whether the power of adjourning the meeting is

in the chairman or in the meeting itself is a somewhat difficult one.

It would seem quite clear that a chairman cannot at his own will and
pleasure adjourn a meeting so as to prevent its transacting the

business it was convened for, and that if he does this the meeting

may elect a new chairman, and proceed ^dth the business (x).

Probably where it is impossible to conduct the business properly the

chairman has power to adjourn the meeting (y). Where the power

of adjournment is in the chairman \nth the consent of the meeting,

as is not uncommonly provided by the articles, the chairman is not

bound to adjourn a meeting though the majority desire it (z).

After the chairman has taken his seat it is usual to read the minutes

of the previous meeting, and the chairman, when such minutes are

approved, signs them. The secretary will then usually read the

notice of the meeting (a).

The usual practice is for each motion to be proposed and seconded ;

but this would appear to be unnecessary in the case of a motion from

the chair, and the fact that a proposal has not been seconded would,

it is thought, not affect the validity of a resolution passing it (6).

It is not right to put the resolutions which are before the meeting

en bloc, each resolution should be separately put to the meeting (c),

but where it is a question of electing a board of directors who are to

act together, it would seem to be right to put the names of all who
are to be elected together as one resolution (d).

It is the chairman's duty to decide whether any amendment
which is duly proposed and seconded is in order, and if any amend-

ment is so brought forward, it need not necessarily be reduced to

\\Titing—all that is required is that such amendment should be

{x) National Dwellings Society v. Ex parte Till (1875), 10 Ch. 631, as to

Sykes, [1894] 3 Ch. 159. adjourning for improper reasons,

(?/) See Reg. v. D'Oyly (1840), 12 viz. to get a particular majority.

A. & E. 139 ; Rex v. Chester (1834), (z) Salisbury Gold Mining Co. v.

1 A. &. E. 342; in both of these if/a</iorn, [1897] A. C. 2(j8.

cases the adjouinment was for the (a) See Belts v. Macnaghten,

purpose of a poll, i.e. where the [1910] 1 Ch. 430, as to reading such

business was not in progress, a notice as part of the mirwites—when
distinction taken in the last cited it is taken as read,

but earlier case. Stoughton v. {b) See Horbury Bridge Coal, I roti,

Reynolds (ITM), 2 Str. 1045 Cas. and Waggon Co. {IS19), II C. D. 10\)-

tnnp.. Hard, 174, Fortescue, 168, (c) Patcntwood Keg Syndicate v.

which was supposed to decide that Pearse, [1906] W. N. 164 ; Rex v.

the question of adjovu-nment was Player (1819), 2 B. & Aid. 707.

in the meeting, was stated in Rrg. (d) Reg. v. Brightwcll (1839), 10

V. D'Oyly, svpra, only to decido A. & E. 171, apparently overruling

that if the cliairman adjourns so the dicta in Rex v. Monday (1877),

as to disturb the proceedings the 2 Cowp. 530; cp., however, Pa<tn<-

Court will interfere; see also Rex wood Keg SyTidicate v. Pearse, [I90(j]

v. Wilts (1811), 13 East, 352; see W. N. 176.
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sufficiently definite (e). A shareliolder voting on the resolution will

not thereby be precluded from subsequently raising the objection

that the chairman has ruled out an amendment which he ought to

have put to the meeting {e).

Where an amendment has been carried it should be put to the

meeting as a substantive resolution.

Business mentioned in the notice may be dropped, and a resolu-

tion which does not itself require a notice be substituted (/).

PrimA facie every shareholder has a right to be heard on every

question (7), but where the meeting has listened for a reasonable

time it will be competent for the chairman, at all events with the

consent of the meeting, to apply the closure {h).

It would seem that speeches or reports made by directors {i) or

shareholders {h) at meetings, will in the absence of malice be privileged

if they contain libellous statements. Newspaper reporters have no
right to attend company meetings (Z), but if they are present it would

seem that this will not usually take away the privilege of a speaker

at the meeting (m) ; newspapers in publishing the reports of speeches

at meetings will, it would seem, be entitled to claim privilege if the

matter is one of public interest, but not otherwise {n).

It is the chairman's business to ascertain the sense of the meeting.

This is done in the first instance by a show of hands. On a show of

hands apart from anything very special in the articles, each member
present will have one vote only (o),and even on a special resolution

proxies \n\\ not, unless they are held by a person not otherwise

entitled to a vote, be counted {f). The Act provides that a company
which is a member of another company may, by resolution of the

directors, authorize any of its officials or any other person to act as

its representative at any meeting of that other company, and that

the person so authorized shall be entitled to exercise the same powers

(e) Henderson v. Bank of Austra- (n) South Hctton Coal Co. v.

lasia (1890), 45 C. D. 330. North Eastern News Association,

if) rench Tvheless Co., [1900] [1894] 1 Q. B. 133; cp. also Livcr-

1 Ch. 408. ^ pool Household Stores Association v.

(g) Const V. /forris '(1824), T. & Smith (1888), 37 C. D. 170.

R. 496, at p. 525. (o) Horhury Bridge Coal, Iron,

(h) Wall V. London and Northern and Waggon Co. (1879), 11 C. D. 109.

Assets, [1898] 2 Ch. 469. Where the articles are silent as to

(i) Lawless v. Anglo Egyptian votes, this will be the case on a poll

(1809), L. R. 4 Q. B. 262. also: Companies (Consolidation)

{k) Quartz Hill Consolidated Gold Act, 1908, s. 67.

Mining Co. v. Beall (1882), 20 C. D.
( p) Ernest v. Loma Gold Mines,

501. [1897] 1 Ch. 1 ; Caloric Engines and
(I) Tenby Corporation v. Mason, Siren Fog Signals Co. (1885), 52

[1908] 1 Ch. 457. L. T. 846 : the former case overrules

(m) Pittard v. Oliver, [1891] 1 Bidwell Bros., [1893] 1 Ch. 603.

Q. B. 474.
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on behalf of the company which he represents as if he were an

individual shareholder of that other company {'/).

A person appointed under this section could ]:)resumably vote on

a show of hands. Presumably also committees or other persons

representing lunatic members (r), executors or administrators of

deceased members (s), and trustees of bankrupt members can, at

all events where they are authorized l)y the articles, exercise the

same powers of voting as the person whom they represent could

have exercised. Other persons are not members, and cannot, there-

fore, it is thought, vote on special or extraordinary resolutions ; but

there is nothing to prevent the articles authorizing them to vote on

other matters. There is nothing to prevent any class of shareholder

being excluded from voting altogether (t).

Apart from special provisions in the articles, and there should

always be such a provision, the chairman will not have a casting vote

either on a show of hands or at a poll (ii). If there is not such a pro-

vision it would seem that any proposition brought forward will, if

there be an equality of votes, fall to the ground (x). A casting vote

will be in addition to any other vote the chairman may have (w), and

if there is a doubt, some of the votes may be received contingently {y).

The chairman then declares the result of the voting on the show of

hands. If the matter before the meeting is an extraordinary

or special resolution, then a declaration by the chairman that a

resolution is carried (2) will be conclusive evidence of the fact witliout

proof of the number or proportion of the votes recorded in favour of

or against the resolution unless a poll is demanded by three persons

entitled according to the articles to vote, unless the articles require

a demand by a specified number of such persons not in any case

exceeding five («), in which case presumably such number of persons

(g) Companies (Consolidation) also Catnbrian Peat and Fuel Co.

Act, 1908, s. 08. (1875), 23 W. R. 405, 31 L. T. 773.

(r) Table A, Clauso 62. {u) Nell v. Lonrjhotlom, [1894] 1

(s) Cp. James v. Bucna Ventura Q. B. 7G'/.

Nitrate Grounds Syndicate, [1896] (.r) Cp. li'H. v. Chapman (1704),

1 Ch. 456. Holt 443 ; Rex v. (,'incvrr (1796), 6

(0 It would seem doubtful T. 11. i:.i2 ; Rex v. Tippcranj,[V.M:\\

whether sucli persons would bo 2 Ir. 108.

entitled to bo present; cp. Tenby (y) Blaiul v. Buchanan, [1901 J
2

Corporation v. Mason, [1908] 1 Ch. K. B. 75.

457, unless perhaps the articles (2) Articles usually contain a

direct notices to bo sent to them, similar provision, but add after the

it would certainly seem that they word " carried " the words " or

could not bo counted for the pur- carried by a particular majority or

poses of a quorum : Henderson v. lost "
: see post, p. 394.

Z,otf«i<tfc Co. (1894), 21 i?a«(c 674 ;
(a) Companies (Consolidation)

Oreymouth Point Elizabeth Railtvay Act, 1908, s. 69 (3) & (4).

and Coal Co., [1904] 1 Ch. 32, and see
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entitled according to tlie articles to vote as is specified in the articles

may demand a poll.

If, in maldng such a declaration, the chairman, after saying that

the resolution is carried, goes on to state the number of votes on
each side, and such further statement shows tliat the resolution is

not in fact carried or carried by the requisite majority, it would
appear that the Court will consider whether the resolution has, in

fact, been carried (&), but, except in this case and in a case where
there has been fraud, the court will not go behind the chairman's

declaration (c).

In other cases the chairman's declaration will be prima facie

evidence {d) both on a show of hands and on a poll ; but it is not at

all uncommon to have an article providing that his decision as to

whether a resolution has been carried or carried by a particular

majority or lost shall be conclusive evidence.

Where there is an article providing that votes tendered at a

meeting and not disallowed at such meeting shall be valid for all

purposes, the decision of the chairman allowing them can, in the

absence of fraud, not be questioned after the meeting (e). Any
voter is entitled, but subject to the provisions of the articles and the

provisions in the case of extraordinary and special resolutions above

referred to, to demand a poll (/) ; but persons holding proxies may
not make such demand in the name of the person whom they repre-

sent or in their character of holders of such proxies (g). A poll may
be demanded by the requisite number privately before the meeting,

but if the demand is challenged at the meeting, it must be justified (h).

The effect of such demand is to do away with the preceding show

of hands altogether (i), and a demand for a poll cannot be withdrawn

(h) Caratal {New) Mines, [1902] {d) Wandsworth Gas Light Co. v.

2 Ch. 498; it may be doubted TFW(7/i< (1870), 22 L, T. 404 ; /wdian

whether this decision is consistent Zoedone Co. (1884), 26 C. D. 70.

with Gold Co. (1879), 48 L. J. (ch.) (e) Wall v. London and Northern

281, 286, 11 C. D. 701, but the facts Assets, [1899] 1 Ch. 550.

on this point do not very clearly (/) Campbell v. Matind (1836),

appear from the t-eport ; see also 5 A. & E. 865 ; Reg. v. St. Pancras

Cowan V. Scottish Publishing Co. (1830), 11 A. & E. 15; Reg. v.

(1892), 19 Rettie 437, and John T. Wimbledon Local Board (1882), 8

Clark and Co., [1911] S. C. 243, the Q. B. D. 459 ; Reg. v. St. Matthew,

latter of which, at all events, can Bcthnal Green (1875), 32 L. T. 558.

scarcely be law. (gr) Reg. v. Government Stock In-

(c) Hadleigh Castle Gold Mines, vestment (1878), 3 Q. B. D. 442;

[1900] 2 Ch. 419 ; and Arnot v. Haven Gold Mining Co. (1882), 20

United African Lands, [1901] 1 Ch. C. D. 151.

618, overruling Young v. South (h) Phoenix Electric Light and

African and Australian Exploration Power Co. (1883), 48 L. T. 260.

an(^ jDeveZopmen^, [1896] 2 Ch. 268; {i) Anthony v. Segar (1789), 1

on tliis point see also Brynmawr Hag. C. C. 13 ; Reg. v. St. Matthew,

Coal Co. (1877), W. N. 45. Bethnal Green (1875), 32 L. T. 658 ;
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after the meeting has been terminated, at all events where it has been
" seconded " by a person who does not consent to the withdrawal (k).

The articles not infrequently provide that there shall be no poll on

a question of adjournment or the election of a chairman, and in one

case a point was raised but not decided as to whether there could,

apart from such an article, be a poll on a question of adjournment (/).

The question of adjournment in this case was a matter for the consent

of the meeting, but it is thought that there was nothing in this point

which was based on the inaccurate argument (m), that a poll could

not be taken at once. Even persons not present at the meeting may
appear and vote at the poll (w), but probably if it is a question of

obtaining the consent of the meeting or of the members present (o),

or choosing a chairman, the poll would have to be taken at once (p).

The right time to demand a poll would seem to be immediately after

the chairman's declaration on the show of hands (17).

The decision of when and where the poll is to be held would, apart

from any special provision in the articles (r), appear to be a matter

for the chairman of the meeting {s). In the absence of a special

provision in the articles a poll cannot be taken by sending polling

papers to members with directions that they are to be left with

the company before a certain day (t). On a poll the number of

votes each member has, and also proxies, will be counted. Not

infrequently scrutineers are appointed, but the result of the poll

should be declared by the chairman (u).

Where there has been an adjournment, the question may some

day arise as to what is the date of the meeting, for the purpose of a

special resolution which must be confii-med " at a subsequent general

meeting . . . held after an interval of not less than fourteen days nor

more than one month from the date of the first meeting " (x).

Scudding v. Lorant (y), and the authorities there cited seem to suggest

Reg. V. Cooper (1870), L. R. 5 Q. B. {q) Campbell v. Maund (1836), 5

457 ; explaining Reg. v. Hillingdon A. & E. 865.

(1852), 18 Q. B. 718. (r) See British Flax Producers Co.

(k) Rex V. Dover, [1903] 1 K. B. (1889), 60 L. T. 215.

668. One person was entitled to (s) Reg. v. D'Oyly (1840), 12

demand a poll in this case. A. & E. 139 ; Rex v. Chester (1834),

[l) Macdoiujall v. G'arcfmcr (1875), 1 A. & E. 342 ; Chillington Iron Co.

1 C. D. 13. (1885), 29 C. D. 159.

{tti) Chillington Iron Co. (1885), (0 McMillan v. Le Roi Mining

29 C. D. 159 ; Reg. v. D'Oyly Co., [1906] 1 Ch. 331.

(1840), 12 A. & E. 139. (u) Imlian Zoedonc Co. (1884),

(n) Reg. v. Lainbeth (1838), 8 26 0. D. 70.

A. & E. 356; Campbell -v. Maund (x) Companies (Consolidation)

(1836), 5 A. & E. S65 ; Reg. v. Act, 1908, s. 69. The wording of

Wimbledon (1882), 8 Q. B. D. 459. tliis section is slightly different

(o) But see Reg. v. Hcdgcr (1840), from s. 51 of the Act of 1862, which

12 A. & E. 139. it replaces.

(p) Not infrequently the articles {y) (1851), 3 II. L. C. 418.

contain a provision to this effect.
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that the date of the original meeting is the date of the meeting

however many times it may be adjourned ; but this would cause

two difficulties : firstly, the confirmatory meeting could be in-

definitely adjourned, unless, indeed, it could be said that it was not
" held " within the meaning of the section until it was completed

;

secondly, where the first meeting was adjourned for more than

fourteen days, the confirmatory resolution could be held at the same

time as the adjourned meeting, there being an interval of not less

than fourteen days from the date of the original meeting. Having

regard to these considerations, it would seem that the section will be

satisfied if the two resolutions are actually passed at an interval of

not less than fourteen days or more than one month from one

another (a).

It would seem that where, as in the case of extraordinary resolu-

tions, a particular majority is required, a bare majority may not

decide to adjourn because they know that they have not that

majority present (6).

Every company must cause minutes of all proceedings of general

meetings to be entered in books kept for the purpose ; any such

minute, if purporting to be signed by the chairman of the meeting

at which the proceedings were held or by the chairman of the next

succeeding meeting, will be evidence of the proceedings (&6).

The Court will very rarely if ever restrain a company from holding

a meeting, however useless it may be, as the company has a right to

discuss what it pleases (c). Where the wrong complained of is one

done to the company, and not to an individual shareholder, the

Court will not interfere at the suit of any shareholder, Avhether suing

on behalf of himself and all other shareholders, or on his own behalf

alone, if a majority of the company assemliled in general meeting

could ratify it. The only exception to this rule would seem to be

where the majority of the company are using their powers to benefit

themselves at the expense of the minority or to defraud the minority.

Thus, in the leading case on the subject, Foss v. Harbottle {d), the

plaintiff charged the directors with defrauding the company, but

could not show that he had taken any steps to ascertain the views

of the company on the matter, and this was held to be fatal to his

claim. Again, .the Court has declined to interfere where the company

{a) This seems in accordance with [1005] 1 Ch. 419; Isle of Wight
the practice ; see Wall v. London Railway Co. v. Tahourdin (1883),

and Northern Assets, [1898] 2 Ch. 25 C. D. 320. The Covu-t will grant

469 ; Thomson v. Henderson's Trans- an injunction to restrain a company
vaal Estates, [1908] 1 Ch. 705, in from acting on a resolution which
both of which the point arose, but has been invalidly passed as an
was not argued. extraordinary resolution, and which

(b) Ex parte Till (1875), 10 Ch. it is proposed to confirm as a special

631, a bankruptcy case which resolution: Young v. South African
perhaps is not really in point. and Australian Exploration and

(hh) Companies (Consolidation) Development, [1896] 2 Ch. 268.

Act, 1908, s. 71. (cZ) (1843), 2 Ha. 461.

(c) Mason v. Motor Traction Co.
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has omitted to appoint new directors, the power of appointment being

in the company in general meeting (e) and where the company in

general meeting had confirmed the act complained of and no question

of fraud was fairly raised, although it was suggested (/). Again, an

injunction was refused, where tlie chairman refused to grant a poll,

it being under the circumstances of the case perfectly competent for

the plaintiff to summon a fresh meeting and to put the matter com-

plained of right in that way {g), and, in another case, the Court

declined to grant an injunction restraining a company from extending

its business in a way authorised by its memorandum of association (It).

Further, the Court will not allow an action by one member of a com-

pany to set aside a contract which the company was fraudulently

induced to enter into, if tlie company is willing to be made plaintiff (^),

it will be otherwise if the company declines to bring the action

because the persons who were guilty of the fraud hold or control a

majority of votes (k), and the Court will restrain a majority from

entering into an arrangement for a sale to another company, where

such sale will in effect put the assets of the vendor company or a

substantial part of them into the pockets of the majority, at the

expense of the minority (/).

The Court has allowed a suit by a single shareholder to set aside

an agreement with a company (m), where the name of the company

has in a previous action {n) been struck out at the direction of a

majority of the company, such majority including the persons who

had sold to the company.

In Burland v. Earle (o) although the company was not plaintiff,

and no relief was given on other lieads of claim (p), a director was

ordered to repay overpayments made to himself under the mistaken

belief that the payments were authorized by a resolution of the com-

pany. In this case the director in question held at tlie time of the

{r) Cp, Mozhy x. Alston (1847), {k) Mason v. Harris (1870), 11

1 riiil. 790. C. D. 97.

(/) TMrdv. Copper Miners [\^\%), (/) Menier v. Hooper's Telegraph

2 IMiil. 740. Works (1874), 9 Cli. 350 ; Kerry v.

(ij) Macdougallv. Gardiner {\%1'>), Maori Dream Gold Mines (1898),

1 C. D. 13 ; cp. Reg. v. Government 14 T. L. R. 402 ; see also Consoli-

Stock Investment Co. (1878), 3 dated South Rand Mines Deep, [\Q09]

Q. B. D. 442, where a niandanius 1 C'li. 491.

was granted to admit a director (w) Alwool v. Merryweather

elected on a show of hands as (1807), 5 Eq. 404 n.

against one elected on a i)nll wliicli (n) East Pant dii United Lead

had not been duly demanded. Mining Co. v. Merryweathcr (1864),

(/() Campbell v. Australasian 2 H. & M. 254.

Mutual Provident Society (1908), 77 (o) [1902] A. C. 83.

L. J. (CH.) 110. ( })) Inchiding a claim foj rehef

(i) Duekett v. Cover (1877), from a contract by whicli the

C. D. 82 ; see also Gray v. Lewis director in qiu^stion had sold his

(1873), 8 Ch. 1035. property to the company.
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suit an absolute majority of tlie shares ; but the case is somewliat
difficult to distinguish from Normandy v. Ind, Coope & Co. (q).

Again, an individual member suing on behalf of himself and others
may restrain directors, who have a preponderating number of votes,

from abusing their powers (r).

In these cases it is not necessary to show that the company has
actually declined to take proceedings, it will be enough to show that

the delinquents have such a number of votes that it would be

useless to convene a meeting or that the company has so lain by after

knowing of a fraud on it, as to make it extremely improbable that it

will take proceedings {s).

These remarks do not apply to cases where a company is acting

beyond the powers conferred on it by its memorandum or articles of

association {t), nor do they apply to the case where the rights of

property of any given shareholder are being ignored (u) ; in all these

cases an individual shareholder may bring an action either in his own
name where the act complained of is ultra vires of the company {x),

or in other cases in his own name and that of all shareholders of the

defendant company other than those who are made defendants ; in

such actions discovery can be had against the company (y), but the

plaintiff must be a person who has not precluded himself by his

acquiescence from bringing the action (z), at all events, where he is

complaining of an act that has been done and is not seeking to prevent

something being done (a).

It would seem that only the directors or the company in general

meeting can authorize the name of the company being used in any

proceedings (6) ; where the company's name is used without authority

the name of the company will be struck out and the solicitor appear-

ing for it will be ordered to pay the costs of the company whether

plaintiff (c) or defendant (d) as between solicitor and client and that

of the other party to the action as between party and party ; where

iq) [1908] 1 Ch. 84.

(r) Alexander v. Automatic Tele-

phone Co., [1900] 2 Ch. 56.

(s) Russell' V. Wakefield Water-

works, (1875), 20 Eq. 474.

(t) In spite of the remarks of

Phillimore, J., in Steele v. South

Wales Miners Federation, [1907] 1

K. B. 361 at p. 370, it is thought

that any member can complain

of acts which are beyond the powers

conferred on the company by its

articles-.; see Salmon v. Quin, [1909]

1 Ch. 311, [19091 A. C. 442.

{u) Pender v. Lushington (1877),

6 C. D. 70 ; Simijson v. Westminster

Palace Hotel (1860), 8 H. L. C. 712.

{x) See supra, p. 306.

(y) Spokes v. Grosvenor Hotel,

[1897] 2 Q. B. 124.

{z) Towers v. African Tug, [1904]

1 Ch. 558.

(a) Mosely v. Koffyfontein Mines,

[1911] 1 Ch. 73.

(6) La Compagnie de Mayville v.

Whitley, [1896] 1 Ch. 788.

(c) Newbiggin-by-the-Sea Gas Co.

V. Armstrong (1879), 13 C. D. 310 ;

John Morley Building Society v,

Barras, [1891] 2 Ch. 386.

(d) Marshall's Valve Gear v.

Manning Wardle, [1909] 1 Ch. 267.
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the company is co-plaintiff with another, that person and not the

solicitor will be ordered to pay the costs (e).

Where a solicitor enters an appearance and conducts proceedings

for a non-existent company, the Court will order him personally to

pay the costs, even though there is a partnership who are in fact his

clients, and carry on business under the name and style of such

company (/).

Various Forms op Notices of Meetings.

FORM OF NOTICE FOR ANNUAL GENERAL MEETING.

The A.B. Company Limited.

Notice is hereby given that the first Annual Gfeneral Meeting of the

A.B. Company Limited will be held at on Wednesday tlie

day of 19 at o'clock in the forenoon for the

purposes following :

—

1. To receive and consider the annual statement of accounts and the

balance sheet of the Company and the reports of the Directors and Auditors

thereon.

2. To elect Directors in place of those retiring by rotation.

3. To elect Auditors for the ensuing year and fix their remuneration.

4. To transact such other ordinary business as may occur.

[Holders of share warrants who propose to attend the above meeting

must deposit their share warrants at least 24 hours before the meeting

at the registered ofiice of the company No. Street E.C.] (fir)

By Order of the Board,

X.Y.
Secretary.

FORM OF NOTICE OF EXTRAORDINARY GENERAL MEETING
TO PASS AN ORDINARY RESOLUTION FOR AN INCREASE
OF CAPITAL (A).

The A.B. Company Limited.

Notice is hereby given that an Extraordinary General Meeting of the

above-named Company will be held at on day the

day of 19 at o'clock in the noon for the

purpose of considering and if thought fit passing the following resolution

as an ordinary resolution that is to say, That the capital of the Company

(c) La Compagnie de MayvUle v. (/) Simmons v. Liberal Opinion^

Whitley, [1896] 1 Ch. 788 ; but seo Lt<l., [11)11] 1 K. B. 9G6.

OoM Reefs of Western Australia v. (g) The woi-ds in brackets may bo

Dawson, [1897] 1 Ch. 115, which usefully inserted where there are

shows that the discontinuanco of share warrants, and the articles

the action will not prevent such an require them to be deposited before

order being made ; see Yonge v. voting.

Toynbee, [1910] 1 K. B. 215; {/') A special or extraordinary

Saltan v. New Beeston Cycle Co., resolution is only necessary for this

[1900] I Ch. 43, as to a solicitor where the articles requu-e it.

acting for a dissolved company.
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be increased from £ to £ by tlie issue of preference

shares of £1 each and that such preference shares do confer the following

and no further rights that is to say^ (1) The right to a cumulative pre-

ferential dividend at the rate of per cent, per annum on the capital

paid up thereon ranking in jjriority to any dividend on the existing capital

of the Company. (2) The right on a winding-up to repayment of the

capital paid u]) thereon in priority to any payment in respect of the other

shares in the existing capital of the Company.

By Order of the Board,

X.Y.

Secretary.

NOTICE OF extraordinary GENERAL MEETING TO PASS
AN EXTRAORDINARY RESOLUTION TO INCREASE THE
CAPITAL OP THE COMPANY (i).

The A.B. Company Limited.

Notice is hereby given that an Extraordinary General Meeting of the

above-named Company will be held at on day the day

of 19 at o'clock in the noon for the purpose of

considering and if thought fit passing as an extraordinary resolution the

following resolution that is to say :

—

That the capital of the company be increased from £50,000 divided

into 50,000 shares of £1 each to £100,000 divided into 100,000 shares of

£1 each.

By Order of the Board,

X.Y.

Secretary.

FORM OF NOTICE OF EXTRAORDINARY GENERAL MEETING
TO PASS AN EXTRAORDINARY RESOLUTION THAT WILL
REQUIRE CONFIRMATION AT A SUBSEQUENT MEETING
AS A SPECIAL RESOLUTION.

The A.B. Company Limited.

Notice is hereby given that an Extraordinary General Meeting of (he

above-named Company will be held at on day the

day of 19 at o'clock in the noon for the purpose

of considering and if thought fit of passing the following resolution as an

Extraordinary resolution that is to say :

—

That subject to the provisions and restrictions in section 91 of the Com-

panies (Consolidation) Act 1908 contained interest at the rate of 4 per

cent, per annum be paid on the amount for the time being paid up on

the 10,000 Ordinary Sliares of the company which were issued for the

purpose of defraying the expenses of the construction of the works of the

company at and that the interest so paid may be charged to

capital as part of the cost of construction of the said works.

(i) An extraordinary resolution where (as imder Article 41 of Table

will only be necessary in tliis case A) the articles require it.
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Sliuuld the abuve resolution be passed as an extraordinary resolution,

it will be submitted for confirmation as a special resolution at a meeting

to be subsequently convened (k).

By Order of the Board,

X.Y.
Secretary.

FORM OF NOTICE OF EXTRAORDINARY GENERAL MEETING
TO CONFIRM A RESOLUTION AS A SPECIAL RESOLUTION
ALREADY PASSED AS AN EXTRAORDINARY RESOLUTION
FOR A SUBDIVISION OF SHARES.

The A.B. Company Limited.

Notice is hereby given that an Extraordinary General Meeting of the

above-named Company will be held at on day the day of

19 at o'clock in the noon for the purpose of considering

and if thought fit confirming as a special resolution the following resolu-

tion which was passed as an Extraordinary Resolution at an Extra-

ordinary General Meeting of the Company held on the day of

19 that is to say :

—

That each of the £1 shares in the capital of the Company be sub-

divided into 2 shares of 10s. each.

By Order of the Board [1),

X.Y.

Secretary.

Other Forms of Resolutions.

ALTERATION OF ARTICLES.

" That Articles of Association in the form of a draft set of Articles of

Association which has for the purpose of identification been signed by
A. B. a sohcitor of the Supreme Court be substituted for the existino-

Articles of Association of the Company."

Where the new articles of association do more than bring the

old ones up to date, it is desirable to accompany this notice by a

circular (m) which may, Avith tlie alterations necessary to meet the

case, be in the following form :—

(A) Or where the articles allow pp. 384 and 385.

of two meetings being called by (l) These words must, of course,
one notice " to be held at the bo omitted ^here the meeting is

above address at o'clock in tho summoned by requisitionists luider

noon on day tlio day s. U6. In spite of tho doubt
of 19 ," even where the articles expressed in Slate of Wyoming
do not allow of this it is thought Syndicate, [lUOlJ 2 Ch. 431, it is

that the notice might validly givo thought tliat tho notice may bo
notice that the second resolution signed by tho secretary ; it noed
will 1)0 held at a meeting to )je held not be signed by tlio requisitii)nist.3.

on a fututo date, unless notice to {m) Normandy v. Iml, Coopc <fc

the contrary is given : see supra, Co., [1908J 1 Cli. 84.

S.C.L. 2 D
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The a. B. Company Limited. i
The new Articles of Association which it is proposed that the Company

shall adopt contain the following provisions, amongst others, which are

different from those of the existing Articles of Association of the Company.

1. They give the Company power to pay a commission of 20 per cent,

instead of 10 per cent, to any person in consideration of his subscribing

or agreeing to subscribe whether absolutely or conditionally for any shares

of the Company, and procuring or agreeing to procure subscriptions

whether absolute or conditional for any shares in the Company.

2. They extend the lien, which the Company has at present over

partly paid shares only, to all shares.

3. They enable the directors to refuse to register transfers of shares

and persons claiming shares by transmission, in cases where the shares

are fully paid, and not only as under the existing articles where they are

partly paid.

4. They increase the maximum number of Directors from 4 to 6.

5. They increase the remuneration of each Director from £100 per -^

annum to a remuneration calculated at the rate of £200 per annum.

The new Articles are intended also to bring the Articles of Association

of the Company up to date ; a copy of them can be seen at the registered

office of the Company and at the offices of Messrs. Solicitors

to the Company No. Street E.C. during business hours at any

time before the confirmatory meeting (n).

RESERVE CAPITAL.

That the sum of £ per share, being part of the capital

of the Company which has not been already called up, shall not be

capable of being called up except in the event and for the purposes of a

winding-up.

CONVERSION OF PRIVATE INTO PUBLIC COMPANY:
SECTION 121 (2).

That tliis Companj?^ do turn itself into a public Company.
[Here will follow any change of articles that may be required.]

CONSOLIDATION OF SHARE CAPITAL.

That each of the following sets of live shares of £1 each, namely the

shares numbered 1 to 5 both inclusive the shares numbered 16 to 20 both

inclusive the shares numbered 30, 31, 43, 99, and 105 in the Capital of the

(n) Where there is not a circular, it may be desirable to send round a

the notice itself should state where copy of the new articles, with the

the new articles can be seen, unless material alterations marked, say,

they are sent round with the notice. jn red ink.

In some cases instead of a circular
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Company and each consecutive set of five shares of £1 each of the shares

numbered from 201 to 300 both inclusive in the capital of the Company
be consoUdated and subdivided into shares of £5 each.

CONVERSION OF FULLY PAID-UP SHARES INTO STOCK.

That the shares numbered to both inchisive be con-

verted into stock.

RECONVERSION OF STOCK INTO FULLY PAID SHARES.

That the sum of £ stock of the Company now standing in the

name of A. B. be reconverted into fully paid shares of £ each (o).

FORM OF WRIT IN ACTION BY A SHAREHOLDER ON HIS RE-
PRESENTATIVE CAPACITY AGAINST A COMPANY AND
ITS DIRECTORS.

In the High Court of Justice,

Chancery Division.

Mr. Justice

Between A.B. (on behalf of himself and all other share«

holders in the defendant company other than

the defendants CD. and E.F.)

Plaintiff

and

X.Y. Ld., CD. and E.F.

Defendants.

George V. By the Grace of God, etc.

The plaintiff claims.

(1) An injunction restraining the defendants and each of them from

acting upon or in any way giving effect to anj^ of the reso-

lutions passed at an adjourned extraordinary general meeting

of the defendant company held on the day of

19

(2) Damages.

(3) Costs.

Form of Order in above Action.

{Title and Formal Paris.)

Tliis Court doth order that the defendants, X.Y. Ld., CD. and E.F.

and each of them be restrained [until judgment in this action] from acting

upon or in any way giving effect to numbers of the resolutions

passed at an adjourned general meeting of the defendant company held

on the and it is ordered that the defendants X.Y. Ld., CD, and
E.F, do pay to the plaintiff his costs occasioned by this appeal and of the

(o) For other resolutions, see the the petitions themselves, and also

chapter on Petitions, pp, 637 et seq., pp. 686 el seq.

where the resolutions are set out in
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said orders. Such costs to be taxed by the taxing master. [Salmoji

V. Quin and Axteno, Ltd. and Others, 1908, S. 4090. Order of C.A. dated

5th December, 1908,]

Inspection.

Tlie Board of Trade {f) may appoint one or more competent

inspectors to investigate the affairs of any company and to report

thereon in such manner as the board direct :

—

(i) In the case of a banking company having a share capital,

on the application of members holding not less than one-

third of the shares issued
;

(ii) In the case of any other company having a share capital,

on the application of members holding not less than one-

tenth of the shares issued
;

(iii) In the case of a company not having a share capital, on the

application of not less than one-fifth in number of the

persons on the company's register of members.

The application must be supported by such evidence as the Board

of Trade may require for the purpose of showing that the applicants

have good reason for, and are not actuated by malicious motives in

requiring the investigation ; and the Board of Trade may, before

appointing an inspector, require the applicants to give security for

payment of the costs of the inquiry.

It is the duty of all officers and agents of the company to produce

to the inspectors all books and documents in their custody or power.

An inspector may examine on oath the officers {q) and agents of

the company in relation to its business, and may administer an oath

accordingly.

If any officer or agent refuses to produce any book or document

whichi under the section it is his duty to produce, or to answer any

question relating to the affairs of the company, he will be liable to a

fine not exceeding five pounds in respect of each offence.

On the conclusion of the investigation the inspectors must report

their opinion to the Board of Trade, and a copy of the report must be

forwarded by the Board of Trade to the registered office of the com-

pany, and a further copy must, at the request of the applicants for

the inspection, be delivered to them. The report will be written or

printed as the Board direct.

'AH expenses of and incidental to the investigation must be

(p) A writ of prohibition will evidence of the opinion of the

not lie against the Board of Trade inspectors : Grosvenor v. West-end

or an inspector appointed by it Railivay (1897), 76 L. T. 337.

under the provisions as the in- (g) But not ex-officers : Grosvenor

spection is not a judicial matter, v. West-End Railway (1897), 70

but only a scheine for obtaining L. T. 337.

information, and the report is only

w
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defrayed by tlie applicants, unless the Board of Trade direct the

same to be paid by the company, which the Board of Trade is

autliorized to do (r). Where an application is made under these

provisions the Board of Trade always require a statutory declaration

showing that the applicants have good reason for and are not actuated

by malicious motives in requiring such investigation. The appli-

cants are also required to make a deposit varying according to the

amount the investigation is likely to cost.

A company may by special resolution appoint inspectors to

investigate its affairs.

Inspectors so appointed have the same powers and duties as

inspectors appointed by the Board of Trade, except that, instead of

reporting to the Board of Trade, they must report in such manner and

to such persons as the company in general meeting may direct.

Officers and agents of the company incur the like penalties in case

of refusal to produce any book or document required to be produced

to inspectors so appointed, or to answer any question, as they would

have incurred if the inspectors had been appointed by the Board of

Trade (s).

A copy of the report of any inspectors appointed under the Act,

authenticated by the seal of the company whose afiairs they have

investigated will be admissible in any legal proceeding as evidence

of the opinion of the inspectors in relation to any matter contained

in the report {t).

Auditors.

Every company must at each annual general meeting appoint an

auditor or auditors to hold office until the next annual general

meeting.

If an appointment of auditors is not made at an annual general

meeting, the Board of Trade may on the application of any member

of the company, appoint an auditor of the company for the current

year, and fix the remuneration to be paid him by the company for

his services (x). A director or officer of the company is not capable

of being appointed auditor of a company.

A person, other tlian a retiring auditor, is not capable of being

appointed auditor at an annual general meeting unless notice of an

(r) Companies (Consolidation) Board of Trado will appoint some

Act, 1008, s. ion. Tho section is auditor of standing. The remunora-

scarcoly ovor made use of. tion nsually paid by tho company

(s) Ibid.,s. 110. to its auditors will no doubt be

(I) Ibid., 3. 111. some gviide to tho Board of Trade

(x) Where the non-appointment in fixing tho romunoration of an

of auditors arises from some sliji auditor, Ijut as thoy n(^cossarily ap-

tho old auditors will usually l)o point a person of standing a larger

reappointed. In other cases the fee may bo necessary.
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intention to nominate that person to the office of auditor has been
given by a shareholder to the company not less than fourteen days

before the annual general meeting, and the company must send a

copy of any such notice to the retiring auditor, and give notice

thereof to the shareholders, either by advertisement or in any other

mode allowed by the articles, not less than seven days before the

annual general meeting ; but if, after a notice of the intention to

nominate an auditor has been so given, an annual general meeting is

called for a date fourteen days or less after that notice has been given,

the notice, though not given within the time required by this pro-

vision will be deemed to have been properly given for the purposes

thereof, and the notice to be sent or given by the company may,

instead of being sent or given within the time required by this

provision, be sent or given at the same time as the notice of the

annual general meeting.

The first auditors of the company may be appointed by the

directors before the statutory meeting, and if so appointed will hold

office until the first annual general meeting, unless previously re-

moved by a resolution of the shareholders in general meeting, in

which case the shareholders at such meeting may appoint auditors.

The directors of a company may fill any casual vacancy in the

office of auditor, but while any such vacancy continues the surviving

or continuing auditor or auditors, if any, may act.

The remuneration of the auditors of a company must be fixed by
the company in general meeting, except that the remuneration of any
auditors appointed before the statutory meeting, or to fill any casual

vacancy, may be fixed by the directors (y).

Every auditor of the company has a right of access at all times

to the books and accounts and vouchers of the company, and is

entitled to require from the directors and officers of the company
such information and explanation as may be necessary for the

performance of the duties of the auditors.

The auditors must make a report to the shareholders on the

accounts examined by them, and on every balance sheet laid before

the company in general meeting during their tenure of office, and the

report must state :

—

(a) Whether or not they have obtained all the information and

explanations they have required ; and

(y) Companies (Consolidation) effect of this section is to prevent
Act, 1908, s. 112. It will be auditors recovering any remunera-
noticed that neither the directors tion fixed otherwise than in the way
nor the company are expressly em- provided by the section : see Page
powered by the section to appoint v. Eastern and Midlands Raihvay
auditors between the statutory meet- (1884)), 1 Cab. & E. 280, a case
ing and the first annual general decided imder s. 91 of the Corn-
meeting. It is thought that the panics Claitses Act, 1845.
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{h) Whether, in their opinion, the balance sheet referred to in the

report is properly drawn up so as to exhibit a true and correct

view of the state of the company's affairs according to the best

of their information and the explanations given to them, and

as shown by the books of the company.

The balance slieet must be signed on behalf of the board by two

of the directors of the company, or, if there is only one director, by

that director, and the auditors' report must be attached to the

balance sheet, or there nmst be inserted at the foot of the balance

sheet a reference to the report, and the report must be read before

the company in general meeting, and be open to inspection by any

shareholder. Any shareholder is entitled to be furnished with a

copy of the balance sheet and auditors' report at a charge not ex-

ceeding sixpence for every hundred words.

If any copy of a balance sheet is issued, circulated, or published

without being signed as required by this provision, or without

having a copy of the auditors' report attached thereto or contaijiing

such reference to that report as is required by the section, the

company, and every director, manager, secretary, or other officer

of the company who is knowingly a party to the default, will on

conviction be liable to a fine not exceeding fifty pounds (z).

In the case of a banking company registered after the fifteenth

day of August, eighteen hundred and seventy-nine

—

(a) If the company has branch banks beyond the limits of Eurojje,

it will be sufficient if the auditor is allowed access to such

copies of and extracts from the books and accounts of any

such branch as have been transmitted to the registered office

of the company in the United Kingdom ; and

{h) the balance sheet must be signed by the secretary or manager

(if any), and where there are more than three directors bj' at

least three of those directors and where there are not more

than three directors by all the directors (a).

Holders of preference shares and debentures of a company have

the same right to receive and inspect the balance sheets of the

company and the reports of the auditors and other reports as is

possessed by the holders of ordinary shares in the company, except

in the case of private companies, or companies registered before the

1st of July, 1908 {h).

{z) The offence can be prosecuted Lord Advocate directs :
Companies

under the Summary Jurisdiction (Consolidation) Act, 1908, s. 276.

Acts, but in Scotland aU prosecu- (o) Companies (Consolidation)

tions under the section must be Act, 1908, s. 113.

at the instance of the Lord Advo- (6) Ibid., s. 114.

cate or a procurator fiscal, as the
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Where the accounts of an assurance company to which the Assurance
Companies Act, 1909, appUes, are not subject to audit in accordance with

the provisions of the Com})anies (Consolidation) Act, 1908, orthe Companies
Chxuscs ConsoHdation Act, 1845, relating to audit, the accounts of the

company are to be audited annually in such manner as the Board of Trade
presci'ibes, and the regidations made for the purpose may apply to any
such company the provisions of the Companies Consolidation Act, 1908,

relating to audit, subject to such adaptations and modifications as may
a])pear necessary or expedient (c).

Under the power conferred by this provision the following rules

have been made :

—

The accounts of every assurance company not subject to audit

in accordance with the provisions of the Companies (Consolidation)

Act, 1908, or of the Companies Clauses Consolidation Act, 1845,

relating to audit shall be audited in accordance with the provisions

of section 113 (1) and (2) of the Companies (Consolidation) Act,

1908 (d).

No director or officer of the company shall be capable of being

appointed an auditor.

In the case of a compajiy having a share capital, the auditor or

auditors shall be elected annually by the shareholders {e).

Section 113 of the Companies (Consolidation) Act, 1908, impliedly

requires an annual balance sheet and audit (/), and the Act also

imposes other duties on auditors. They must audit that part of the

summary w^hich the company, if not a private company, is required

to make in the form of a balance sheet containing a summary of its

share capital, its liabilities, and its assets (g). If auditors have been

appointed before the statutory meeting they must certify the correct-

ness of the statutory report so far as it relates to the shares allotted

by the company, and to the cash received in respect of such shares

and the receipts and payments on capital account (h).

Auditors appointed under the above provisions have a prima

facie right to rely on their appointment, and if they are improperly

dismissed will be entitled to bring an action ; but the Court will not

force their services on the company, particularly where proceedings

against them are threatened, and there is a possibility of their using

their position to obtain discovery in such proceedings. If the

auditors have been dismissed by the directors, the Court will usually

direct a meeting of the company to ascertain its wishes. Where an

auditor is excluded, he will not be liable for the non-performance of

his statutory duties {hh).

Not infrequently the articles contain directions with reference

to the duties of the auditors ; and in such case the auditors are

(c) Assurance Companies Act, the audit of accounts of assurance
1909, s. 9. See .s?{p?rt, pp. IGand 17. companies, Rules 1, 2, and 3.

(d) I.e. the provisions of .s. 113, (/) Newton v. Birmingham Small
giving the auditors right of access Artus Co., [1900] 2 Ch. 378.

to the books of the company (g) Companies (Consolidation)

and to making inquiries and also Act, 1908, s. 26.

the provisions of that section re- (h) Ibid., s. C.5 (4).

lating to tlie auditors' report. (hh) Cujf v. London and County
(c) Order of Board of Trade of Land and Building Co., [1912) I C^h.

Jime 6, 1910. Rules relating to 440.
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bound to comply with such requiremonts (/). The first question

that arises in cousidei-ing tlie duties of auditors is as to the extent

to which tliey are bound to go behind the books of the company.
It will be seen that auditors in tlieir report have to say whetlier the

balance sheet shows a true and correct view of the company's affairs,

according not only to the books of the company, but also according to

the best of their information and the explanations given to them (k).

These latter words were first introduced by the Companies Act, 1907,

but they do not seem to alter the law as previously laid down to any
considerable extent. It is not the duty of auditors to consider

whetlier the business of the company is, or is not, being prudently

carried on : they have simply to ascertain the true financial position

of the company at the time of the audit (1). To do this they are not

bound to go through every document and paper of the company

;

they may, for instance, take a few vouchers at haphazard, and if

these are in order they may assume that the other vouchers are in

like case {»i) ; or again, they may rely on the certificate of the

managing director as to the value of the stock which the company
has in liand (-/?). It has been stated that it is the duty of an auditor

to examine the register of members, and that a proper certificate

cannot be givon unless this is done (o).

If an auditor does come across any suspicious circumstance,

then it is his duty to probe the matter to the bottom, and if such

inquiry does not do away with his suspicions, he must report to

the shareholders ; except in very rare cases, it will be necessary to

report suspicious facts to the shareholders, and it will not be sufficient

to indicate to them a source from which they can get the requisite

information (/)). Thus, if auditors find that without any apparent

reason the stock of the company, or any other asset, has become very

largely inflated in value from one year to another, that is a matter

for inquiry, and, if necessary, for them to report on ; and the same

remark would probably be true where assets of a wasting character

or book debts of long standing stand from year to year at the original

value placed on them ; again, if the company is applying its moneys
in a manner which is idira vires, e.g. in the purchase of its own
shares, the auditors should report on that. In a proper case the

auditors of a company can call in an expert on any particular subject

to assist them in their labours (7).

A company cannot have a secret reserve fund, and keep the par-

ticulars of such fund from its auditors. But previou.sly to the Act

{/) Kinqxton Cotton Mill (No. 2), (No. 3), [ISfl.^T 2 Cli. 073 ; cp. also

|180()] 2 Cli. 279. An article pro- Tlionuis v. Dtvonport Corporation,

vidinp that tlio books shall not bo [lOOO] 1 Q. H. 1(5, a oas(> un<ler the

open to inspootion of mcnibcrs will Miiiii(ii)al C"iiriiora<ioii Aft, ISS2.

not prcvoiit discoviMy in an action ; ()i) KiiKjston Cotton Mills (No. 2),

Cnrlhind v. Houston,"! tr., Co. (11I12), [iSOd] 2 t'h. 270.

132 I.. T. Jo. 132. (o) ]\lir(itrroft'.-t Ca.te (1873), 29

(A) Comjianios (C'onsolidation) L. T. 324.

Act, inOS, s. 113 (2) (/>). (p) London and Crnrrnl Bank
(I) London and (ioncral Bank (No. 3), flSn.ll 2 Cli. <»73 : Neirtoti

{No. 3), [189r.] 2 Ch. 673 ; soo also v. nirmini/ham Small Ann^ Co.,

per Farwki.t,, L..T., in Bex v. [lOOd) 2 ("li. 378.

Bohrrts, |l!)U8J 1 K. R. 407. (7) Kin<islon Cotton Mill (No. 2),

(m) London and General Bank [ISOtiJ 2 Ch. 279.
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of 1907, it was held that if a company had such a fund, and its

auditors were satisfied with what was being done with it, it would be
enough for the balance sheet to indicate that there were other un-

disclosed assets ; but that if they were dissatisfied with the state

of such fund, e.g. if it was invested in partly paid shares which might
expose the company to serious liability, they must disclose the

fact to the shareholders (/). If this decision was ever law (rr), it

is not thought that it can be so regarded (in the case of com-
panies other than private companies) now, for the statement in the

form of a balance sheet (s) which such companies have to make
under section 26 (3) of the Companies (Consolidation) Act, 1908,

must contain a summary of the company's share capital and of its

liabilities and assets, giving such particulars as will disclose the

general nature of those liabilities and assets, and how the value of

the fixed assets have been arrived at {t). The form of balance

sheet to be laid before the company in general meeting is a question

of very great importance, having regard to the law that limited

companies cannot pay dividends out of capital.

According to the authorities, it may be right either [a) to have a

balance sheet containing on the liability side all liabilities of the

company, including the amounts paid up on the shares of the

company, and on the other side all assets of the company, the

balance (if any) on one side or the other, being credited or debited

to profit and loss {u) ; or (&) to treat the balance sheet and profit

and loss account as entirely separate, in which latter case the balance

sheet will contain all capital liabilities of the company, including

the amounts paid up on the shares of the company, and also all

capital assets of the company, and the profit and loss account will

contain, on the one side, all current expenses of the company, and

on the other, all current earnings of the company {x).

The proper course to be adopted being dependent, apart from

(r) Newton v. Birmingham Small 1 Ch. 92 ; see also Young v. Brown-
Arms Co., [190G] 2 Ch. 378. Ue c& Co., [1911] S. C. 677, where

{rr) It has recently been approved -^ ^^g Yield that a member had no
in Scotland :. Young v. Brownlee <fc u i.- i j.u^ „4.^«i-
/-( rininc! ri ann cause of action Dccause the stock
Co., [1911] b. C 677.

. , , , 1 • xi

(s) This document is a public ^ trade was undervalued m the

document, for not only must a balance sheet.

copy of it be forwarded to the {u) See Luhhoch v. British Bank
Registrar of Joint Stock Companies, ^y g^^u^ America, [1892] 2 Ch. 198.

1908^™ (4rbStSo°en to'^he ^^^ ^^^ ^"^ ^' ^«^^^/*«*^^ Asphalte

inspection of 'any mem°be? gratis! ^«- (1889), 41 C. D. 1 ;
Verner v.

and of any other person on payment General and Commercial Investment

of a fee not exceeding \s. : ibid. Trust Co., [1894] 2 Ch. 239 ;

s. 30 (1) and (2). National Bank of Wales, [1899] 2
[t) The question of the value to

^^i 629, and on appeal sub nom. ;

be put on fixed assets is apparently _ ,, nn/^n a r< ati .

a p^ely domestic questioii, and so ^''^^^Z ^- ^«^2/. [1901] A. C 477

to be decided by the company alone :
^ond v. Barrow Hcematite, [190^J

cp. Spanish Prospecting Co., [1911] 1 Ch. 353.
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any special provisions in the articles, on the nature of the business

of the company, and on what is usual or the reverse in businesses

of a similar nature ; if the latter form is adopted there would

appear to be no obligation on the company to set aside a reserve

fund, even when the property of the company is of a wasting

nature (//), and the question of what is to be charged to capital

and what to profit and loss is generally spealdng dependent on

the same considerations as are applicable to the determination of

the form of balance sheet to be adopted (z).

It would seem, however, that if there is to be any force in the

rule that dividends cannot be paid out of capital, there must be

some payments which must be charged to profit and loss, even

though an ordinary honest trader might see fit to charge them to

capital. Thus, debts which are payable only out of profits would not

be chargeable to capital (a), and it would seem that remuneration

to directors, even where it is for special services rendered, must be

charged to profit and loss, and that an article providing to the

contrary will be bad {h).

A more difficult question arises with regard to interest on sums

borrowed (c) or raised for purposes of construction—can a company

treat moneys so paid for interest during the period of construction

as a charge upon capital ? It would appear clear {d) that moneys

raised by the issue of shares for construction purposes are not avail-

able for the payment of interest on such shares or on any other

shares, except in cases where the provisions of section 91 of the

Companies (Consolidation) Act, 1908, or of the Indian Kaihvays

Acts, apply ; but it is argued that moneys borrowed are not in any

sense capital, that the buildings or works when completed represent

not only the moneys expended on them, but also any interest that

has been paid to raise such moneys, and that under these circum-

stances, if it can be shown to be usual for individual traders to charge

such moneys to capital there is no reason why a limited company

should not do so. This line of argument proved successful in Bard-

well V. Sheffield Waterworks (e), a case not decided under the Com-

panies Acts, in which interest on moneys raised by the issue of shares

(y) Lee v. Neuchatel Asphalte Co. only payable out of the profits of

(1889), 41 C. D. 1. each year : see Heslop v. Panvjuay

(2) Bond V. Barrow Haematite, Cen/raZ i2ot7M;oi/(1910), 54 Sol. J. 234.

[1!»02] 1 Ch. 353. For order in this case infra, p. 419.

(a) Bury v. Faniatina Develop- {d) Otherwise the Indian Rail-

ment Corporation, [1909] 1 Ch. 754, ways Act, 1894, and the Acts

[1910] A. C. 439. amending it, and also s. 91 of the

(6) Ashton V. Hoiuy (1907), 23 Companies (Consolidation) Act,

T. L. R. 253. 1908, would seem unnecessary : ^see

(c^ For an instance of an iiiiunr "'^^ Guinness v. Land Corporation
(c) ^or an instance ot an njunc-

^2 C. D. 349 ; Re iSharpe,
tion at the smt of dcbontm-e holders

|-ig92] 1 ch. 154 ; Alexandra Palace
restraining excessive sums being (Jq^ (1882), 21 C. D. 149.

placed to reserve, the interest being (c) (1872), 14 Eq. 517.
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was allowed to be charged to capital, and also in Hinds v. Buenos
Ayres Grand National Tramways (/) ; it was treated as a very difficult

question, but not decided on the appeal, in Bloxam v. Metropolitan

Railway (g), but in the court below in that case it was considered

to be wrong ;' and it was treated very summarily in Alexandra Palace

Co. {//), where Fry, J., considered that such an argument could not

be considered for a moment, as it was based entirely on paper

transactions, which had no existence in sober fact.

It is submitted {i) that the view taken in this last cited case is

the preferable one, for if it is right in the case of borrowed capital

to treat the works constructed with such capital as representing

alike the capital and interest charged on them, why should not such

treatment be right in the case of moneys raised by the issue of

shares ? In either case the works constructed would be of precisely

the same value, and to hold that they cannot be so treated in one

case without so holding in the other, would seem to be paying

attention to the words, rather than to the spirit, of the rule that

dividends cannot be paid out of capital. If such interest is properly

a charge on profit and loss it clearly cannot be charged to capital

on the ground that the matter is one of internal management only,

for it is obvious that to do this would be to increase the fund available

for distribution (A;).

Accretions to capital can, it is thought, unless the articles otherwise

provide, always be credited to profit and loss (l) ; but before dis-

tributing accretions it will be necessary to ascertain that there has

really been an increase in the value of the capital assets as a whole

—

the mere fact that one or two of those assets have increased in value

will not justify such a course (m).

If sums properly payable out of capital have been paid out of

profit and loss, such sums can subsequently be repaid to profit and

loss (w).

It is thought that premiiims obtained on the issue of shares at a

premium are capital moneys (o) ; but moneys paid by way of

interest for the delay of a contractor would seem rightly to be

credited to profit and loss (p). A company can split an extra-

ordinary expenditure which occurs in any given year, and which

(/) [1900] 2 Ch. GM.

(g) (ISOS), 3 Ch. 337, also a case

not decided under the Coinpanies

Acts.

(//,) (1882), 21 C. D. 149.

(i) It sliould ])o stated that the

view here set out is contrary to

that taken by Buckley, L.J., see

Buckley, 9th Edition, p. G52.

(k) See Famatina Development

Corporation v. Bury, [1909] 1 Ch.

IM, [1910] A. C. 439.

{I) LuhboeJc v. British Bank of

South America, [1892] 2 Ch. 198.

{m) Foster v. New Trinidad Lake.

Asphalt Co., [1901] 1 Ch. 208.

(/t) Hoole V. Great Western Rail-

irciij (1867), 3 Ch. 262.

(o) See National Bank of Wales,

[1899] 2 Ch. 629.

( p) Bloxam v. Metropolitan Rail-

%oay (1868), 3 Ch. 337.
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is properly chargeable to profit and loss, so as to distribute it over

two or three years (q).

Interest payable under section 91 of the Companies (Consolida-

tion) Act, 1908, or under the Indian Eailways Acts, may be charged

to capital (r).

Where any commission has been paid in respect of any shares

or debentures, or any sum has been allowed by way of discount in

respect of any debentures, the total amount so paid or allowed, or so

much thereof as has not been written off, must be stated in every

balance sheet of the company, until the whole amount thereof has

been written off (s).

Where a balance sheet has been fairly and honestly made out,

the court will be very slow to interfere, or to say that it is not a proper

balance sheet {t).

Auditors are expected to display reasonable care and skill, and

if they act honestly they will, it would seem, only be liable if they

display gross negligence, or are grossly incompetent (u), and but

for such negligence or incompetence would have sent in a different

report or would have cautioned their clients as to the affairs of the

company {x). They must remember above all things that they are

the servants of the company (?/) and not of the directors, and that

if they feel doubt or difficulty on any point, and such doubt or

difficulty is not removed by any explanation that is vouchsafed to

them, it is their duty to report on the point to the shareholders,

a report of the directors will not be sufficient. Moreover, it will

be the wildest folly on their part if they withdrew anything con-

tained in a report they have made merely to please the directors

;

probably, the very few cases in which auditors have been held

liable have turned mainly on their having proved too obliging in

this respect (z).

The Statute of Limitations will protect auditors after six years (a)-

{q) Cp. Jamaica Railway v. Attor- also Purves v. Landell (1845), 12 CI.

ney-General of Jamaica, [1893] A. C. & Fin. 91.

127, and ClaiLse 80 of Table A. to (x) Henry Squire, Cash Chemist

the Companies Act, 1862. v. Ball, Baker & Co. (1911), 106

(r) See Companies (Consolida- L. T. 107.

tion) Act, 1908, s. 91, and Indian (y) Notice to the auditors of a

Railways Act, 1894, supra, pp. 80 company will not constitute notice

and 81. to its members : Spackman v.

(s) Companies (Consohdation) Evans (1868), L. R. 3 H. L. 171.

Act, 1908, s. 90. (z) Leeds Estate Building and In-

(t) Jamaica Railways V. Attorney- vestment Co. v. Shepherd (1887), 36

Qem.ral of Jamaica, [1893] A. C. C. D. 787 ; London and General

127 ; Hinds v. Buenos Ayres Grand ^«'^^ [No. 3] [1895] 2 Ch. 673 ;

7.T .. J rn nr.Ar'i o r*\ and SCO also Kinqstou Cotton J\lnl
National Tramways, [190G] 2 Ch. .-^^ ^. [18961 2 Ch 279
^^^-

(a) Leeds Estate Building and In-
[u) London and General Bank vestment Co. v. Shepherd (1887), 36

{No. 3), [1895] 2 Ch. 673, and cp. C. D. 787.
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It lias been laid down in Scotland tliat an auditor will be entitled

to retain any papers handed to him for the purpose of performing

his duties until his fees are paid, but that he has no general lien (6).

If any auditor in any return, report, certificate, balance sheet,

or other document required by or for the purposes of sections 26,

65, 112 or 113 of the Act, makes a statement false in any material

particular knowing it to be false, he will be guilty of a misdemeanour,

and will be liable on conviction on indictment to imprisonment for a

term not exceeding two years, with or without hard labour, and on

summary conviction to imprisonment for a term not exceeding

four months, with or without hard labour, and in either case to a

fine in lieu of or in addition to each imprisonment ; the fine on

summary conviction must not exceed £100 (c).

Misfeasance proceedings can usually be taken against auditors

under section 215 of the Act, as they are in most cases officers of a

company {d), and are liable where, as a direct consequence of a

breach of duty on their part, the funds of the company have been

misapplied (e).

Assurance Companies.

The Assurance Companies Act, 1909, contains special provisions

for companies which are assurance companies within the meaning of

that Act (ee).

Every assurance company must, at the expiration of each financial

year of the company, prepare

—

(a) A revenue account for the year in the form or forms set

forth in the First Schedule to the Assurance Companies
Act, 1909, and applicable to the class or classes of assurance

business carried on by the company

;

(h) A profit and loss account in the form set forth in the Second
Schedule to such Act, except where the company carries

on assurance business of one class only and no other business;

(c) A balance sheet in the form set forth in the Third Schedule

to such Act (/).
With the exceptions mentioned below, every assurance company

must, once in every five years, or at shorter intervals as may be

prescribed by the instrument constituting the company, or by its

regulations or byelaws, cause an investigation to be made into its

financial condition, including a valuation of its liabilities by an

(b) Findlay v. Waddell, [1910]
S. C. 670.

(c) Companies (Consolidation)
Act, 1908,s. 281, and Fifth Schedule,
and Perjury Act, 1911, s. 5.

{d) London and General Bank
{No. 2), [1895] 2 Ch. 166; Kingston
Cotton Mill, [No. 1] [1896] 1 Ch.
6 ; but see Western Counties Steam
Bakeries and Milling Co., [1897]
1 Ch.617 ; Findlaijv. Waddell, [1910]
S. C. 670.

(e) Kingston Cotton Mill {No. 2),

[1896] 2 Ch. 279.

(ee) See supra, pp. 16 and 17.

( / ) Assurance Companies Act,
1908, s. 4. For these forms, see

pp. 420 et seq. See s. 108 of the
Companies (Consolidation) Act,
1908, supra, p. 251, as to the state-

ments to be made by banking com-
panies, insurance companies to

which the Assurance Companies
Act, 1909, does not apply, and cer-

tain other bodies.
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actuary, aud must cause an abstract of the report of such actuary

to be made in the form or forms set forth in the Foiu'th Schedule

to the Act and applicable to the class or classes of assurance business

carried on by the company.

The last foregoing provisions also apply whenever at any other

time an investigation into the financial condition of an assurance

company is made with a view to the distribution of profits, or the

results of which are made public (g).

The exception with regard to the business of life assurance is

that in the case of a mutual company whose profits are allocated to

members wholly or mainly by annual abatements of premium, the

abstract of the report of the actuary on the financial condition of

the company, prepared in accordance with the Fourth Schedule

to this Act, may, notwithstanding anything in section five of the

Act, be made and returned at intervals not exceeding five years,

provided that, where such return is not made annually, it must

include particulars as to the rates of abatement of premiums applic-

able to difierent classes or series of assurances allowed in each year

during the period which has elapsed since the previous return under

the Fourth Schedule (h).

A fire insurance company need not with respect to that business

prepare a statement in accordance with the Fourth and Fifth

Schedules to the Act (t).

The section (5) does not apply to either accident insurance com-

panies or employers' liability insurance companies in respect of their

business, but the following provisions are substituted for the pro-

visions of sections 5 and 6 (see infra) of the Act, for these companies,

80 far as such businesses are concerned—that is to say—with regard

to accident insurance companies.

The company must annually prepare a statement of its accident

insurance business in the form set forth in the Fourth Schedule to

this Act and applicable to accident insurance business, and the

statement must be printed, signed, and deposited at the Board of

Trade in accordance with section 7 of the Act (k) :

With regard to employers' liability companies a company must

annually prepare a statement of its employers' liability insurance

business in the form set forth in the Fourtli Schedule to this Act and
applicable to employers' liability insurance business, and nuist

cause an investigation of its estimated liabilities to be made by an
actuary so far as may be necessary to enable the provisions of that
form to be complied with, and the statement must be printed, signed,

and deposited at the Board of Trade in accordance with section

7 of the Act (/).

ig) Assurance Companies Act, (h) Ibid., s. 30 (7().

1908, s. 5. See pp. 427 ct seq. for (t) Ibid., s. 31 (a).

form for life assurance business, and {k) Ibid., s. 32 (a). For foim,
pp. 438 ct seq. for form for \iond pout, pp. 432 ct .sc^.

investment business. ' (/) Ibid., s. 33 (c). Business of this
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The expression actuary in the Assurance Companies Act, 1909,

means an actuary possessing such qualifications as may be pre-

scribed by rules made by the Board of Trade {m).

Such rules have been made and are as follows :

—

1. Any person signing as actuary valuation returns of life assur-

ance business, sinking fund or capital redemption insurance business,

or bond investment business shall be either—

•

(1) a Fellow of the Institute of Actuaries or of the Facultj'- of

Actuaries ; or

(2) where application is made by a company and where, in the

opinion of the Board of Trade, special circumstances exist,

an Associate of the Institute of Actuaries or of the Faculty

of Actuaries ; or

(3) the actuary at the date of making these Rules to a company

under the Assurance Companies Act, 1909, having its head

office within the United Kingdom or to any closed fund of

such a company established in consequence of an amalga-

mation or transfer ; or

(4) such other person having actuarial knowledge as the

Board of Trade may, on the application of a company,

approve.

2. Any person signing as actuary returns with regard to

employers' liability business shall be either

—

(1) a Fellow or Associate of the Institute of Actuaries or of the

Faculty of Actuaries ; or

(2) the actuary at the date of making these Rules to a company

under the said Act having its head office within the

United Kingdom or to any closed fund of such a

company established in consequence of an amalgamation
or transfer ; or

(3) such other person as the Board of Trade may, on the applica-

tion of a company, approve (n).

Every assurance company carrying on life assurance or bond
investment business must prepare a statement of any assurance

business it has of either of these kinds at the date to which the

accounts of the company are made up for the purposes of any
investigation into its financial condition with a view to the distri-

bution of profits or the results of which are made public in the form

or forms set forth in the Fifth Schedule to the Assurance Companies

Act, 1909, and applicable to the class or classes of assurance business

carried on by the company : Provided that, if the investigation is

made annually by any company, the compan)' may prepare such a

class carried on outside the United
Kingdom is not part of the coin-

]jany's em])loj^ers' lial)ility business
for the purposes of t he Act : Assur-
ance Companies Act, 1 908, s. 33 ( l){i).

For form, infra, pp. 434 ei seq.

(m) Assurance Companies Act,

1908, s. 29.

(»i.) Order of Board of Ti-ade of

June G, 1910, rules relating to the

qualification oi actuaries, rr. 1 and 2^

i
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statement at any time, so that it be made at least once in every

five years (o).

Every account, balance sheet, abstract, or statement by the

preceding sections of the Act required to be made must in the case,

of all assurance companies to which the Act applies, be printed and

four copies thereof, one of which must be signed by the chairman (yj)

and two directors of the company and by the principal officer of the

company and, if the company has a managing director, by the

managing director, must be deposited at the Board of Trade within

six months after the close of the period to which the account, balance

sheet, abstract, or statement relates : but, if in any case it is made
to appear to the Board of Trade that the circumstances are such that

a longer period than six months should be allowed, the Board may
extend that period by such period not exceeding three months as

they think fit.

The Board of Trade must consider the accounts, balance sheets,

abstracts, and statements so deposited, and, if any such account,

balance sheet, abstract, or statement appears to the Board to be

inaccurate or incomplete in any respect, the Board must communicate

with the company with a view to the correction of any such in-

accuracies and the supply of deficiencies.

There must be deposited with every revenue account and balance

sheet of a company any report on the affairs of the company sub-

mitted to the shareholders or policy-holders (q) of the company in

respect of the financial year (r) to which the account and balance

sheet relates.

Where an assurance company registered under the Companies

Acts in any year deposits its accounts and balance sheet in accord-

ance with these provisions, the company may, at the same time,

send to the Registrar a copy of such accounts and balance sheet;

and, where such copy is so sent, it is not necessary for the company
to send to the Registrar a statement in the form of a balance sheet

as required by sub-section (3) of section 26 of the Companies (Con-

solidation) Act, 1908, and the copy of the accounts and balance

(o) Assurance Companies Act, case of a bond investment company
1909, ss. 6, 31 (a), 32 (a), and 33 (c). it means the person who is for tlie

( p) " Chairman " means the per- time being the legal holder of a
son for the time being presiding policy, which includes any bond,

over the board of directors or other certificate, receipt, or other instru-

govoming body of the company : ment evidencing the contract with
ibid., s. 29. the company : ibid., s. 34 (o).

(q)
*' Policy-holder " means the (r) " Financial year " means each

person who for tho timo being is the period of twelve months at the end
legal holder of tho policy for securing of wliich the balance of the accounts

the contract with the company : ia struck or if no such l)al£uice is

ibid., 3. 29. It includes an armuitant struck then tho calendar year : ibid.,

in the ca^e of a life assurance com- 3. 29,

pany : ibid., s. 30 (h) ; and in the

S.C.L. 2 E
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slieet so sent will be dealt with in all respects as if it were a

statement sent in accordance with that sub-section (s). The
first statement of the bond investment business of a company-

had to be deposited at the Board of Trade on or before the 30th

June, 1911 {t).

A printed copy of the last-deposited accounts, balance sheet,

abstract, or statement, must on the application of any shareholder

or policy holder of the company be forwarded to him by the

company by post or otherwise (w).

The Board of Trade may direct any documents deposited with

them under the Act, or certified copies thereof to be kept by the

Eegistrar of joint stock companies, and any such documents and

copies will be open to inspection, and copies thereof may be procured

by any person on payment of such fees as the Board of Trade may
direct (x).

By the order of the Board of Trade of June 6, 1910, rules relating

to the custody, inspection, and certification of documents, it is

provided that a copy of every account, balance sheet, abstract,

statement, or report, required by the Assurance Companies Act,

1909, to be deposited with the Board of Trade shall be kept by the

Registrar of Joint Stock Companies, and shall be open to inspection

by any person on payment of a fee of Is. for each inspection, and

any person may procure a copy of any such document or any part

thereof on payment of ^d. a folio of 72 words.

Every document deposited under the Act with the Board of

Trade, and certified by the Registrar of Joint Stock Companies, or

by any person appointed in that behalf by the President of the

Board of Trade to be a document so deposited, will be deemed to be

a document so deposited.

Every document purporting to be certified by such Registrar,

or by any person appointed in that behalf by the President of the

Board of Trade, to be a copy of a document so deposited will be

deemed to be a copy of that document, and will be received in

evidence as if it were the original document, unless some variation

between it and the original document be proved {y). The assistant

Registrars have been appointed in addition to the Registrar for the

purpose of certifying documents under this section {z).

The Board of Trade may, on the application or with the consent

of an assurance company, alter the forms contained in the schedules

(s) Assxirance Companies Act, (y) Ibid., s. 21.

1909, s. 7. (2) Order of Board of Trade of

(t) Ibid., s. 34 (d). June 6, 1910. Rules relating to the

(u) Ibid., s. 8, and see ss. 23, 24, custody, inspection, and certifica-

and 25, supra, p. 23, as to penalties. tjon of documents.

(x) Ibid., s. 20.
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to the Assurance Companies Act, 1909, as respects that company,

for the purpose of adapting them to the circumstances of that

company (a).

The Board of Trade must lay annually before Parliament the

accounts, balance sheets, abstracts, statements, and other docu-

ments under the Assurance Companies Act, or purporting to be under

that Act, deposited with them during the preceding year, except

reports on the affairs of assurance companies submitted to the

sliareholders or policy-holders thereof, and may append to such

accounts, balance sheets, abstracts, statements, or other documents

any note of the Board thereon, and any correspondence in relation

thereto (6).

ORDER AS TO DISTRIBUTION OF PROFITS ON ACTION BY
DEBENTURE-HOLDERS, WITH CHARGE ON PROFITS
ONLY.

(Tiae.)

Upon motion for an injunction this day made unto the Court by

counsel for the plaintiffs and upon reading the writ of summons issued

in this action on the 21st December 1909 an affidavit of the plaintiff J.A.H.

filed the 11th January 1910 and the several exhibits therein referred to

and an affidavit of F.L.L. filed the 7th January 1910 and the plaintiffs

and the defendant company by their counsel consenting to the hearing of

the said motion being treated as the trial of the action.

This Court doth declare that upon the true construction of the trust

deed in the said writ mentioned the defendant company is entitled to set

aside a proper sum in each year out of profits for renewals and mainten-

ance of the security comprised in the said deed but is not entitled to

carry forward any balance of such profits to the revenue account of the

following year but is bound to apply the same in or towards payment of

interest on the 5 p.c. debenture stock issued by the defendant company
and doth declare that the reserve fund of £ must be taken to have
been set aside in equal moieties out of the profits carried forward from
previous years and out of the profits of the current year, and that the

balance of such last mentioned profits ought now to be paid to the

plaintiffs. [Hesloj) v. The Paraguay Central liailway Co., 1909—H—3590
Eve, J., January 21st, 1910.]

(o) Assurance Companies Act, (6) Ibid., s. 27.

1909, s. 22.
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FOURTH SCHEDULE. (See section 5 of the Act, mpra, pp. 414 and 415.)

N.B.—Where sinking fund or capital redemption insurance business is

carried on, a separate statement signed by the actuary must be furnished,

showing the total number of pohcies valued, the total sums assured, and the

total office yearly premiums, and also showing the total net habihty in respect

of sucli business and the basis on which such liability is calculated.

(A.)

—

Form applicable to Life Assurance Business.

Statement respecting the Valuation of the Liabiuties under Life Policies

and Annuities of the , to be made
and signed by the Actuary.

(The answers should be rmmbered to accord with the numbers of the corre-

sponding questions.)

1. The date up to which the valuation is made.

2. The general principles adopted in the valuation, and the method followed

in the valuation of particular classes of assurances, including a statement of

the method by which the net premiums have been arrived at, and whether

these principles were determined by the instrument constituting the company,

or by its regulations or byelaws, or how otherwise ; together with a statement

of the manner in which pohcies on under average lives are dealt with.

3. The table or tables of mortahty used in the valuation. In cases where

the tables employed are not published, specimen policy values are to be given,

at the rate of interest employed in the valuation, in respect of whole-life

assurance pohcies effected at the respective ages of 20, 30, 40, and 50, and

having been respectively in force for five years, ten years, and upwards at

intervals of five years respectively ; with similar specimen policy values m
respect of endowment assurance pohcies, according to age at entry, original

term of pohcy, and duration.

4. The rate or rates of interest assumed in the calculations.

5. The actual proportion of the annual premium income, if any, resei-ved

as a provision for future expenses and profits, separately specified in respect

of assurances with immediate profits, with deferred profits, and without

profits. (If none, state how this provision is made.)

6. The consohdated revenue account since the last valuation, or, m case

of a company which has made no valuation, smce the commencement of the

business. (This return should be made in the form annexed. No return

under this heading will be required where a statement under this schedule is

deposited annually.)

7. The habihties of the company under hfe pohcies and annuities at the

date of the valuation, showing the number of pohcies, the amount assured,

and the amount of premiums payable annually imder each class of pohcies,

both with and without participation in profits ; and also the net liabihties

and assets of the company, mth the amount of surplus or deficiency. (These

returns to be made in the forms annexed.)
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8. The principles upon which the distribution of profits among the share-

holders and poUcy holders is made, and whether these principles were deter-

mined by the instrument constituting the company or by its regulations or

byelaws or how otherwise, and the number of years' premiums to be paid

before a bonus (a) is allotted, and (b) vests.

9. The results of the valuation, showing—

•

(1) The total amount of profit made by the company, allocated as

follows :

—

(a) Among the policy holders with immediate participa-

tion, and the number and amount of the policies which

participated
;

(b) Among policy holders with deferred participation,

and the number and amount of the pohcies which par-

ticipated
;

(c) Among the shareholders ;

(d) To reserve funds, or other accounts ;

(e) Carried forward unappropriated.

(2) Specimens of bonuses allotted to whole-life assurance pohcies

for £100 effected at the respective ages of 20, 30, 40, and 50,

and having been respectively in force for five years, ten years,

and upwards at intervals of five years respectively, together

with the amounts apportioned under the various modes in

which the bonus might be received ; with similar specimen

bonuses and particulars in respect of endowment assurance

policies, according to age at entry, original term of pohcy,

and duration.

Note.—Separate statements to be furnished throughout in respect of

Ordinary and Industrial business respectively, the basis of the division being

stated.
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(C.)

—

Form applicable to Accident Insurance Business, (See section 32 (a) of

the Act, supra, p. 415.)

Statement of the Estimated Liability in respect of Outstanding Claims
arising in the year of Account, and in the preceding year or years ;

computed as at the end of the year in which the claims arose, and as

at the end of the year of Account ; with particulars as to the number
and amount of the claims actually paid in the intervening period.

I.—Claims arising during the year of account ending 19

(a) Particulars as to Claims arising, and settled, during the year of

Account :

—
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II.—Outstanding claims which arose during the firfit year preceding the

year of account, ending 19 .

Particulars of
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(D.)

—

Form applicable to Employers' Liahilily Insurance Bitsincss. (See

section ^3 (c), of the Act, supra, p. 415.)

Statement of the Estimated Liability in respect of outstanding Claims

arising during each of the Five Years preceding the Year of Account,

and in such Year ; computed as at the end of the Year in which the

Claims arose, and as at the end of the Year of Account ; with

Particulars as to the Number and Amount of the Claims actually paid

in the intervening Period.

I.—Claims arising during the year of account ending the 19 .

(a) Particulars as to claims arising and settled during the year of

account :

—

Class of Claim.
(1)

Fatal claim.s

Non-fatal claims

Total

Kumber.
(2)
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III.—Outstanding claims which arose during the second year preceding

the year of account, ending the 19

Particulars

of

Claims.

(1)
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VI.—Outstanding claims which arose during the fifth year preceding the

year of account, ending the 19 .

Particulars

of

Claims.

(1)
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required under Headings (1) and (2) above are tu be returned in columns

(1) to (5) of the tabular statement given below, together with the fijllowing

additional particulars :—

-

(i) If the estimated Mabihty is determined on the basis of the value of an

immediate hfe annuity :—
(a) The table of mortality upon which such hfe annuity values

are based ;

(b) The rate of interest at which such life annuity values are

computed ;

(c) Whether such life annuity values are discriminated accord-

ing to the sex of the workers ;

(d) The proportion of such hfe annuity values representing

the estimated Uability
;

(e) The modifications (if any) made in the true ages of the

workmen, in deducing the estimated liability
;

( / ) The amount of the estimated hability. (To be returned,

in respect of each year of life, in column (6) of the tabular state-

ment given below.

)

If the estimated liability is not determined on the basis of the value

of an immediate hfe annuity, full particulars are to be specified as

to the precise method adopted in deducing such estimated liability,

and the total amount of estimated Hability is to be returned under

colunm (6) of the tabular statement given below.

(ii)

Number

of

Claims.

(1)
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(E.)

—

Form applicable to Bond Investment Business. (See section 5 of the

Act, supra, pp. 414 and 415.)

Statement respecting the Valuation of the Liability under Bonds and

Endowment Ceetificates of the to be

made and signed by the Actuary.

(The answers should be numbered to accord with the numbers of the corre-

sponding questions.)

1. The date up to which the valuation is made.

2. The principles adopted in the valuation of the liabilities under bond

investment policies and endowment certificates, and whether these prmciples

were determined by the instrument constituting the company, or by its regu-

lations or byelaws, or how otherwise.

3. The rate or rates of interest assumed in the calculations.

4. The actual proportion of the annual income from contributions, if any,

reserved as a provision for future expenses and profits. (If none, state how
this provision is made.)

5. The consolidated revenue account since the last valuation, or, in the

case of a company which has made no valuation, smce the commencement of

the business. (This return should be made in the form annexed. No return

under this headmg will be required where the valuation is made annually.)

6. The liabilities of the company under bond investment pohcies and

endowment certificates at the date of the valuation, showing the number of

poHcies or certificates, the amounts assured, tlie amount of contribution

payable annually, and the provision for future expenses and profits ; also

the net liabilities and assets of the company, with the amount of surplus or

deficiency. (These returns should be made in the forms annexed.)

7. The principles upon which the distribution of profits among the bond

and certificate holders and shareholders is made, and whether those principles

are determined by the instrument constituting the company, or by its regula-

tions or byelaws, or how otherwise, and the time durmg which a bond invest-

ment poUcy or endowment certificate must be in force to entitle it to share in

the profits.

8. The results of the valuation, showing

—

(1) The total amount of profit made by the company, allocated as

follows :

—

(a) among participating bond or certificate holders, with the

number so participating and the total amount of their bonds or

certificates ;

(b) among the shareholders ;

(c) to reserve funds, or other accounts ;

(d) carried forward unappropriated.

(2) Specimens of profit allotted to policies or certificates for £100

eftected for different periods, and having been in force for

different durations.
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FIFTH SCHEDULE. (See section 6 of the Act, sH^ra, pp. 416 and 417.)

N.B.—Where sinkmg fund or capital redemption business is carried on,

a separate statement, signed by the actuary, must be furnished showing the

total sums assured maturing in each calendar year and the corresponding

office premiums.

(A.)

—

Form applicable to Life Assurance Business.

Statement of the Life Assukance and Annuity Business of the

on the 19 , to be signed

by the Actuary.

(The answers should be numbered to accord with the numbers of the corre-

sponding questions. Statements of re-assurances corresponding to the

statements in respect of assurances are to be given throughout. ) Separate

statements are to be furnished in the replies to all tlie headings under

this schedule for business at other than European rates. Separate

statements are to be also furnished throughout in respect of ordinary

and industrial business respectively.

1. The pubhshed table or tables of jsremiums for assurances for the whole

term of life and for endowment assurances which are in use at the date above

mentioned.

2. The total amount assured on lives for the whijle term of life which are

in existence at the date above-mentioned, tlistinguishing the portions assured

with immediate profits, with deferred profits, and without profits, stating

separately the total reversionary bonuses and specifying the sums assured for

each year of life from the youngest to the oldest ages, the basis of division as

to immediate and deferred profits being stated.

3. The amount of premiums receivable annually for each year of life, after

deducting the abatements made by the application of bonuses, in respect of

the respective assurances mentioned under Heading No. 2, distinguishing

ordinary from extra premiums. A separate statement is to be given of

premiums payable for a limited number of years, classified according to the

number of years' payments remaining to be made.

4. The total amount assured under endowment assurances, specifying

sums assured and office premiums separately in respect of each year in which

such assurances will mature for payment. The reversionary bonuses must

also be separately specified, and the sums assured with innuediate profits,

with deferred profits, and without i)rofits, sejiarately I'etunied.

5. The total amount assured under classes of assurance business, other

than assurances dealt with under Questions 2 and 4, distinguishing the sums
assured under each class, and stating separately the amount assured with

immediate profits, with deferred jirotits, and without profits, and the total

amount of reversionary bonuses.

G. The amount of premiums receivable annually in respect of each such
special class of assurances mentioned under Headmg No. 5, distinguishing

ordinaiy from extra premiums.

7. The total amount of premiums which has been received from the
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commencement upon pure endowment ijolicies which are in force at the
date above mentioned.

8. The total amount of immediate annuities on Hves, distinguishing the

amomits for each year of life, and distinguishing male and female lives.

9. The amomit of all annuities on lives other than those specified under
Heading No. 8, distinguishing the amount of annuities payable under each

class, and the amount of premiums annually receivable.

10. The average rate of interest yielded by the assets, whether invested

or uninvested, constitutuig the life assurance fund of the company, calculated

upon the mean fund of each year durmg the period smce the last investigation,

without deduction of income tax.

It must be stated whether or not the mean fund upon which the average

rate of interest is calculated includes reversionary investments.

11. A table of mmimum values, if any, allowed for the surrender of policies

for the whole term of life and for endowments and endowment assurances, or

a statement of the method pursued in calculating sucli surrender values, with

instances of the application of such method to policies of different standing

and taken out at various interval ages from the youngest to the oldest. In

the case of industrial policies, where free or paid up policies are grant<;d in

lieu of surrender values, the conditions under which such pohcies are granted

must be stated, with specimens as prescribed for surrender values.

(E.)

—

Form applicable to Bond InvcstmoU Business.

Statement of the Bond Investment Business of the

on the 19 • (To be signed by the Actuary.)

(The answers should be numbered to accord with tlie numbers of the corre-

sponding questions. Statements of re-insurances, corresponding to the

statements in respect of insurances, are throughout to be given.)

1. The pubhshed table or tables of rates of contributitm for bond invest-

ment policies and endowment certificates which are in use at tlie date above-

mentioned ; with full particulars as to the terms and conditions on wliich

advances are made under such pohcies or certificates, whether on security of

house property or land, or otherwise.

2. The total amounts assured under policies or certificates ^hich are in

existence- at the date above-mentioned, distinguishing the portions msured

with and without profits, stating separately tlie total aflditions by way of

bonus, and specifyhig such sums insured and bonuses respectively according

to the number of complete years unexpired at such date.

3. The amount of premiums receivable annually, hi resjject of the; respective

insurances mentioned under Headmg No. 2, separately specified according to

the number of complete years unexi)ired at the date above mentioned.

4. The total amount of premiums which have been received from the

commencement upon all policies or certificates mentioned under Heiulmga

Nos. 2 and 3, separately specified according to the number of eomplele years

unexpired at the date above mentioned.

5. The average rate of interest realized by the assets, whether invested

or uninvested, constitutuig the bond investment and endowment certificate

fund of the company, calculated upon the mean fund of each year during the

period since the last investigation, without deduction of income tax.
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G. Full particulars as to the terms and conditions upon which surrenders

of policies and certificates are granted, with specimens of the values allowed

in respect of different durations, and different unexpired terms at the date of

surrender.

7. Full particulars as to the terms and conditions upon which allowances

are made on the death of a poUcy.or certificate holder, with specimen values

as required under Heading No. 6.

8. Full particulars as to the terms and conditions upon which transfers

of the interest in a policy or certificate arc granted, whether on the death of

the policy or certificate holder, or during his lifetime.

9. FuU particulars as to the terms and conditions upon which redemption

of advances is granted, with specimens of redemption values in lespect of bonds

or certificates of different durations, and havmg different unexpired terms,

at the date of redemption.

10. A tabular statement in respect of pohcies or certificates lapsed during

the period since the last investigation, showing the number, the amount
insured, the yearly premiums, and the total premiums received from the

commencement ; classified according to the year in which such pohcies or

certificates were effected, and lapsed, respectively ; with a similar tabular

statement in respect of policies or certificates surrendered during the period :

Provided that pohcies or certificates which have lapsed and been revived

shall not be entered as lapses.

11. A statement of the total number of advances made under policies or

certificates to the holders thereof, whether on the security of house property

or land or otherwise, and the total amount of such advances outstanding at

the date above mentioned, distinguishing the advances on first mortgage and

those on second or subsequent mortgage.



CHAPTER VII

1

Debentures.

Borrowing Powers of a Company (a).

A TRADING company may, unless prolnbited by its momorandum
or articles of association, borrow money (6) ; and this rule extends

to the great bulk of companies formed under the Companies Act,

1862, or the present Act (c). The right to borrow money carries

with it the right to give security for the money so borrowed, unless

the company is forbidden to do so by its memorandum or articles

of association {d). Borrowing powers are, however, usually given

either by the company's memorandum or by its articles of associa-

tion, and as such power is not a matter which the Act requires to be

in the memorandum, the articles may be looked at for the purpose

of explaining a power given by the memorandum ; but in case of

conflict it has been held that the provisions of the memorandum will

prevail (e). In one case an Irish Court vSuggested that though a

company might have a power of borrowing for the purposes of its

business, it could not do so for the purpose of raising capital to

acquire such business (/) ; the author knows of no authorit}'' for this

distinction. In construing powers of borrowing and giving security,

the question often arises what can the company charge, and in

particular can it charge its uncalled capital ? It is well settled that

(a) See ako the Forged Transfer current expenses only, does not

Acts, 1891 and 1892, supra, p. 298, seem good law.

and the Mortgage Debentm-e Acts, (c) Cp. Re Badf/er, [1905] 1 Cli.

1865 and 1870, supra, pp. 68 and 568 ; Rf;/. v. Sir Charles Reed

69. (1880), 5 Q. B. D. 483 ; Agncic v.

(6) Australian Auxiliary Steam. Murray (1884), 9 A. C. 519, cases

Clippers. Mounsey {l^iy'i), ^K. Si. i\. under other statutes in which the

733; Phoenix Bessemer Co. (1871), corporations were held to have no

40 L. J. (CH.) 109 ; Bryon v. Metro- borrowing powers.

politan Saloon Omnibus (1858), 3 (d) Patent File Co. (1870), 6 Ch.

De G. & J. 123 ; General Auction 83 ; Oeneral Auction Estate Co. v.

Estate Co. v. Sinith, [1891] 3 Ch. 432. Smith, [1891] 3 Ch. 432.

The doctrine of Malins, V.C, in (e) Southern Brazilian, Rio

Gibbs and West's Case (1870), 10 Grande, etc.. Railway, [1905] 2 Ch.

Eq. 312; and Hamilton Windsor 78; Phoenix Bessemer Co. (1875),

Ironworks (1879), 12 C. D. 707, 44 L. J. (en.) 683; but see supra,

viz. tliat a company, which had no pp. 317 and 318.

express borrowing power could (/) Lough-Neagh ShipCo.,[\%^5'\

borrow a reasonable amount for 1 Ir. 533,
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.a power to charge uncalled capital conferred by the memorandum
or articles of association of a company is good (r/) ; but a power

to charge " the property " of a company {h) or its " property

both present and future " (i), or " i-ts property and effects " (Jc),

or "its estate" (/), will not in the absence of a sufficient context

authorize a charge on capital which is not called up while the

company is a going concern, but such words will authorize a

charge on capital not called up at the date of charge, but called

up before the company goes into liquidation (m). On the other

hand, a power to charge " the assets " {n) or " the rights " (o)

of a company, or to borrow " upon any security of the company,

or upon the security of any property of the company "
(p), or " upon

the property and effects of the company, or in such other manner

as the company may determine "
(q), are sufficient to charge all

uncalled capital, except capital which, under the provisions of

section 5 of the Companies Act, 1879, or section 5(S or 59 of the existing

Act, can only be called up for the purpose of a winding up, or the

amount guaranteed by members of a company limited by guarantee,

which can in no case be charged by the company (r). The question

remains whether a company which has no express power of giving

security, can under its implied power of giving security charge its

uncalled capital ?—there are dicta in one case (s) that it cannot do so.

Stanley's Case (t) and the other cases which followed it were decided

upon the construction of the powers of charging in each case {u),

and as those powers did not authorize a charge of uncalled capital,

(g) Pyle Works (1890), 44 C. D. 9 Eq. 721 ; Colonial Trusts (1880),

534 ; Newton v. Anglo Australian 15 C. D. 465.

Investment Co., [1895] A. C. 244. (n) Page v. International Agency

{}}) Bank of South Australia v. and Industrial Trust (1893), G8

Abrahams (1875), L. R. 6 P. C. 265; L. T. 435.

Colonial Trusts Corporation (1879), (o) Howard v. Patent Ivory {1888),

15 C. D. 465 ; Boiver v. Foreign and 38 C, D. 156.

Colonial, [1877] W. N. 222. Under
( p) Newton v. Anglo-Australian

such a power book debts not yet Investment Co., [1895] A. C. 244 ;

accrued may be charged; Bloomer and cp. Pho'nix Bessemer Co. {1815),

V. Union Coal and Iron Co. (1873), 44 L. J. (CH.) 683.

16 Eq. 383. (q) Jackson v. Rainford Coal Co.,

(i) Streatham and General Estates [1896] 2 Ch. 340.

Co., [1897] 1 Ch. 15 ; Russian (r) Mayfair Property Co., [1898]

Spratts Patent, [1898] 2 Cli. 149 ; 2 Ch. 28. As to the amounts
C. P. Holme v. Drachenfels Banket guaranteed by members of a

(1895), 2 Mans. 146. guarantee company ; Irish Club Co.,

{k) Stanley's Case (1864), 4 De [1906] W. N. 127.

G. J. & S. 407 ; Sankey Brook Coal {s) Page v. International Agency
Co. (No. 2), 10 Eq. 381; and see and Industrial Trust (1893), 66

also Jackson v. Rainford Coal Co., L. T. 435.

[1896] 2 Ch. 340. {t) (1864), 4 De G. J. & S. 407.

{I) King v. Marshall (1864), 33 {u) Cp. Newton v. Anglo-Austra-
Beav. 565. Han Investment Co., [1895] A. C. 244.

(w) Sankey Brook Conl Co. (1870),
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they impliedly forbade such a charge ; these cases therefore are not

opposed to the view that a company may have implied power to

charoe its uncalled capital, and it is difficult to see whv such a power

should not be implied (x).

In the construction of charging powers it is often necessar)'^ to

ascertain what exactly is meant by borrowing or lending money or

similar words. A power to borrow and give security for the money
boiTowed authorizes the giving of security for existing debts of the

company (y), or of another person (z), if the company is liable to

such other person for such debt, or for a guarantee which has been

given to secure a debt of the company : but it does not, it would seem,

authorize a company to give security for a guarantee given to

carriers with a view to obtaining their services T)n credit (a) ; it

would seem that a power to borrow and secure the repayment of

the money borrowed will authorize the issue of debentures at a

discount (6). An overdraft at a bank is a borrowing (c) ; a power to

charge the property of the company will apparently enable a charge

on future property to be given {d) ; and a power " to issue " deben-

tures, etc., conferred by the memorandum may, if there are wider

words in the articles, authorize a verbal charge on uncalled capital {e).

If a company has power to issue debentures, whether such power

be express or implied, there is no reason why such debentures should

not be issued to its principal shareholder, or given to the vendor as

the consideration for the sale, for the company is an entirely separate

entity from its shareholders or vendors (even when the latter retain

the bulk of the shares) (/).

It must, however, be remembered that in a winding up a floating

charge on the undertaking or property {g) of the company created

(x) The reasoning of Jessel, [im^]SCh. 301 ; in A »>fjh-Dannhian

M.R., in Colonial Trusts Corpora- Steam Navigation (1875), 20 Eq.

tion (1879), 15 C. D. 4G5, which 339, the words were " to secure the

proceeds on the basis that capital repayment of or raise,'' and the

called up in a winding-up is not transaction was held to be good:

assets of the company at all, but see also Campbell's Case (1877), 4

arises under a distinct liability is C. D. 470.

opposed to this view, and does not (c) Brooks and Co. v. Blaekbiini

seem consistent with Pt/Ic Works Benefit Building Society (1884), 9

(1890), 44 C. D. 534. A. C. 857.

(y) Bank of Australasia V. Breillat (d) Anderson v. Buller's Wharf

(1847), 6 Moore P. C. 152 ; Inns of Co. (1879), 48 L. J. (CH.) 824.

Court Hotel Co. (18G8), G Eq. 82; (e) Tilbury Portlaml Cement Co.

Howard v. Patent Ivory (1888), 38 (1893), 62 L. J. (CH.) 814. Tiie

C. D. 156 ; Davies v. R. Bolton and Statute of Frauds will not infre-

Co., [1895] 1 Ch. 674. quently cause difliculties in the case

(2) Seligman v. Prince d> Co., of verbal charges, see post, p. 453.

[1895] 2 Ch. 617. (/) Salomon v. Salomon, [1897]

(a) Pyle Works (No. 2), [1891] 1 A. C. 22; and see Be Slobodinsky,

Ch. 173. [1903] 2 K. B. 517.

(6) Webb y. Shropshire Railways, ( g) Possibly this does not apply
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within three months of the commencement of the winding-up will,

unless it is proved that the company immediately after the creation
of the charge was solvent, be invalid except to the amount of any
cash paid (//) to the company at the time of, or subsequently to, the
creation of, and in consideration for, the charge, together with
interest on that amount at the rate of 5 per cent, per annum {i).

The fixed assets of a company will not be taken into account in

ascertaining whether the company was or was not solvent at the
date of giving a charge (n).

A power to borrow does not authorize a joint borrowing by the
company and other persons, but where a company has entered into

such a transaction, it will be liable and any charge given by it will

be good to the extent to which such company has received the pro-

ceeds of such joint borrowing (/t;). Usually a person who lends money
to a company, which has power to borrow for the purposes of its busi-

ness, is not bound to see that the money lent is wanted for a proper
or intra vires purpose, and unless he has at the time of lending the
money knowledge that the money is going to be applied for an
improper or ultra vires purpose, his security will not be affected by the
fact that the money is so applied (/) ; but where a company carries

on an ultra vires business, which is in no way ancillary to its pioper
business, there a person who has advanced money to the company
in the course of cariying on its ultra vires business, will, if he
wishes to rank as a creditor, have to show that the money was used
in the company's proper business (/^). If the lender be a company,
the company will not be fixed with notice because one of its officers

who is also an officer of the borrowing company knows the facts,

unless such officer owes a duty to the borrowing company to give

notice of such facts, and to the lending company to receive such
notice (m). Even if the officer does owe such duties it would seem that

to a charge on uncalled capital, see it, will be protected by the later
the cases on construction of powers to words of the section as being paid
charge, .supra, p. 440. If this is the " at the time of the creation of the
right view it would seem a debeii- charge "

: Columbian Fireproojing
ture-holder could pay himself, the Co., [1910] 2 Ch. 120 ; cp. also
amount allowed by the section out Orleans Motor Car Co., [1911] 2 Ch.
of the undertaking and projierty 41, where the charge was held to
of the company, and could then be bad, as it was given for moneys
look to its unpaid capital for the paid in satisfaction of a guarantee
balance. In s. 180 of the Act, previously given,
however, the word "property" (ii) Hodson v. Blanchards (1911),
has been held to include uncalled 131 L. T. Jo. 9.

capital: seeWehhv. Whiffln (1S72), (k) Johnstone Foreign Patents Co.,
L. R. 5 H. L. 711, and it seems [1904] 2 Ch. 234, a coinpany may
probable that it will be held to do guarantee the interest on the
so luider this section. debentures of another company,

{h) Spargo's Case (1873), 8 Ch. where it is desiraljle in the interests

407, and the cases following it of its own bixsiness to do so : Ex
as to what will amount to a pay- parte Booker (1880), 14 C. D. 317.

ment in cash for shares, do not (/) David Payne & Co., [1904]
apply in construing this section : 2 Ch. 008, overruling Davis's Case
OrleansMotor Car Co., [lQ]\'\2Ch.4:l. (1871), 12 Eq. 516.

(i) Companies (Consolidation) (//) Birkbeck Permanent Benejit

Act, 1908, s. 212. The question Building Society, Times Newspaper,
whether money is or is not paid May 20tli, 1912.
" at the time of the creation of the (m) Marseilles Extension Railway
charge " is in all cases a question (1871), 7 Ch. 161 ; Hampshire
of fact and payments made in Land Co., [1896] 2 Ch. 743 ; David
consideration of the security and Payne <£• Co., Ltd., [1904] 2 Ch.
in anticipation of its creation, and 108; Sale v. Leivis (1845), 8 Q. B.
in reliance on a promi::'e to execute 730 ; Alletson v. Cliichester (1875),
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the lending company will not be fixed with notice if the ofliver has an
interest to conceal, a,nd does conceal, the true facts (w).

A person lending money to a company on mortgage is bound to

ascertain that the company has power to borrow and give security
;

and for this purpose he must look at the company's memorandum
and articles of association. In other words, he takes with notice

of the contents of these documents, which are public documents

and accessible to the public (o). Thus, if the memorandum or

articles of associatioii of a company provide that the company, or

its directors, shall not borrow beyond a certain amount, persons

negotiating with the company (p) or (as the case may be) with its

directors (q) with a view to lending money, are bound to see that the

limit has not been exceeded. Again, where powers are given to the

company or its directors, the lenders are bound to see that they do

not deal with any other person, even if he does purport lo have

authority to act (r).

But if the company, or its directors, or any other person with

whom the lender deals, would have authority under the company's

memorandum and articles to act in a particular wa}", if certain

preliminaries had been gone through, the lender may assume that

those preliminaries have been gone through, unless he has notice

that this is not so (s). A person dealing with de facto directors of a

L. R. 10 C. P. 319 ; Derj} Sva

Fishery's Claim, [1902] 1 Ch. 507

(n) European Bank (1870), 5 Ch.

358.

(o) Bargate v. Shortridge (1855),

5 H. L. C. 297, at p. 318 ; Ernest

V. Nicholls (1857), 6 H. L. C. 419;

Balfour v. Ernest (1859), 5 C. B.

(N. s.) 601.

(p) Chapleo v. Brunswick (1881),

6 Q. B. D. 696 ; Banslia Woollen

Co. (1888), 21 L. R. Ir. 181 ; Foun-

taine v. Carmarthen Eaihvay (1868),

5 Eq. 316.

{q) Irvine v. Union Bank of

Australia (1877), 2 A. C. 366; cp.

HampsJiire Land Co., [1896] 2 Ch.

743 ; Boschoek Proprietary v. Fuke^

[1906] 1 Ch. 149.

(r) CartmelVs Case (1874), 9 Cli.

691 ; Howard's Case (1866), 1 Ch.

561.

(s) Royal British. Bank v. Tur-

qiiand (1885), 5 E. & B. 248 ; (1886),

6 E. & B. 327, where the directors

had power to borrow beyond a

certam sum if they obtained the

consent of the company in general

S.e.L.

meeting, and it was held that a

lender was not bound to inquim

if such consent had been obtaine(( ;

Barned's Banking Co. (1867), 3 Ch.

105 ; Foitntaine v. Carmarthen By.

Co. (1868), 5 Eq. 314; County of

Gloucester v. Biulry Mertliyr, etc.,

Co., [1895] 1 Ch. 629; Biggerstaff

V. Howatfs Wharf, [1896] 2 Ch. 93 ;

Totcrdell v. Fareham Brick Co.

(1866), L. R. 1 C. P. 674; Davies

V. R. Bolton <L' Co., \\SM\ 3 Ch.

678. In all these cases the company
was bound by something in fhe

nature of an estoppel, but this was

not the case in ITArcyv. Tamar, etc.,

Ry. (1867), 36 L. J. (kx.) 37, L. R.

2 Ex. 958, where as Bkamwklt,, B.,

points out the jilaintiff had sulTcrcd

no injury, but see Premier Industrial

Bank v. Carlton Manufacturing Co.,

[1909] 1 K. B. 106, a case turning on

the Bill of Exchange sections of tho

Act, and it is submitted contrary

to the.se cases, and consequently

of very doubtful authority ; and see

supra, p. 323, as to this case.

O
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company can, in the absence of notice of any defect in their appoint-

ment, treat them in the same way in all respects as if they were

de jure directors {t), and a document which requires to be signed by

a certain number of directors will, at all events where the requisite

number of directors exist, bind the company if signed by that

number of dc facto directors {u). Where the articles require a certain

minimum number of directors, and also provide that the continuing

directors may act notwithstanding any vacancy, directors, either

de jure or de facto, may act, though there are not the minimum

number of directors, at all events, in cases where there are enough

directors to form any quorum required by the articles for directors'

meetings (x). Probably, in cases where directors have power to

delegate to a managing director or to ^ny one of their number, an

act done by a managing director or, as the case may be, by one

director would, if good on the face of it, bind the company even where

such managing director or director was the only director and the

articles required several directors, and a quorum of more than one,

and made no provision for continuing directors acting, in dealings

with a person who had no knowledge of these defects (?/).

This view is borne out by sections 71 and 74 of the Act. The

former section requires minutes of all proceedings of directors or

managers to be entered in books kept for that purpose, and provides

that any such minute, if purporting to be signed by the chairman

of the meeting at which the proceedings were had, or by the chairman

of the next succeeding meeting, is to be evidence of the proceedings,

and that until the contrary is proved every such meeting in respect

of the proceedings of which minutes have been so made, is to be

deemed to have been duly had and convened, and all proceedings at

such meeting to have been duly had. The latter section provides

that the acts of a director or manager are to be valid in spite of any

defect that may afterwards be discovered in his appointment or

qualification. A person dealing with a company may, under this

section, treat the acts of dcfacto directors as valid until he has notice

of the fact that they are only dc facto directors (2). If a company

(t) Mahoney v. East Holyford of directors, and has notified him

Mining Co. (1875), L. R. 7 H. L. of every change in its directorate

869. (see Companies (Consolidation) Act,

(it) County Life Assurance Co. 1008, s. 75), it may be that a lender

(1870), 5 Ch. 288. will take with notice of the con-

(a:) Owen and Ashivorth's Claim, stitution of the Board, but it is not

[1900] 2 Ch. 272 ; [1900] 1 Ch. 115. thought that this is so. See also

(y) Cp. Earned Banking Co. supra, pp. 361 and 302.

(1807), 3 Ch. 105 ; Duck v. Tower (z) Murray v. Bush (1873), L. R.

Galvanizing Co., [1901] 2 K. B. 6 H. L. 37 (per Lords Cairns and

314. If the company has supplied Hatherley); York Tramways v.

the Registrar of Joint Stock Com- Willows (1882), 8 Q. B. D. 685; Brid-

panies with copies of its register port Old Brewery (1867), 2 Ch. 191.
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which has exhausted its borrowing powers does in foot borrow further

money, the lender will be entitled to repayment of such part of such
money as has been applied in paying the lawful debts of the com-
pany (a), whether such debts existed at the time of the loan or were
incurred subsequently to it (b)—the test in each case being whether
the company has substantially increased its debt by the un-

authorized borrowing (c) ; the lender may retain any security given

him for moneys so borrowed and applied (r/), but he is not entitled

to the benefit of any securities held by a creditor of the company who
has been paid off out of his money (e). It is necessary in these cases

to show an actual payment of the debts and a mere adjustment of

the accounts will not be enough (/). A creditor who has lent money
to a company in excess of its borrowing powers cannot repay himself

such moneys out of other moneys of the company which have come
into his hands (g), though if he can identify the money lent he can

recover it (////). Possibly where all the members of the borrowing

company have been paid 20s. in the £, any surplus will be divisible

among the ultra vires lenders rateably {gug). A loan made to a

third party at the request of the company does not, even if apyilied

in payment of the debts of the company, give any right against the

company in cases where it has exceeded its borrowing powers (A).

A person who has lent money to a company which has no power

to borrow such money is a creditor neither at law nor in equity, he

cannot maintain an action for money had and received (gg), and it

is doubtful whether the company can so alter its regulations as to

affirm the transaction (h/i).

Where a company or its directors are authorized to liorrow to

the extent of its capital not called up, the expression " capital not

called up " includes unissued shares (i). A power to borrow any sum

not exceeding the amount of the preference share capital of the

company will not limit, tlie powers of borrowing of the company

(a) Cork and Yonghal Railway Qim//, [18091 1 Ch. 440.

(1869), 4 Ch. 748; Magdahna {/) Black-bum Benefit Budding

Steam Navigation Co. (1800), Society v. Cnnlijfe Brookx (l^H2), 22

Johnson, 690 ; BlacJcburn Benefit C. D. 61 ; ( 1884), 9 A. C. 857 ;
Banna-

Building Society v. Cunliffe Brooks tynev. Maclver, [1906] 1 K. H. lO:^.

(1882), 22 C. D.' 61 ; (1884), 9 A. C. (g) Blackburn Benefit Building

857; Baroness Wenlock v. River Society v. Cunliffe Brooks (1885),

Dee (1883), 36 C. D. 675 w. 29 C. D. 902.

(b) Baroness Wenlock \r. River Dee (gg) Birkbeck Pervummt Benefit

(1887), 19 Q. B. D. 155; sen also Building Socirty, Times Newsi^apev,

Wrexham Mold and Connah's Quay, Mii\- 2(»tli, 1912.

[1899] I Ch. 440, judgments of (ggg) Birkbeck Permanent Benefit

LiNDLEY, M.R., and VAUrar.vN Building Society, Tinies'Si'\\s\m\H'\

,

Williams, L.J. May 20th, 1912; Guardian Per-

(c) Bannati/ne v. Maclver, [1906! nianent Benefit Building Society

1 K. B. 103, citing Lord Sklbohnk's (18S2). 23 C. D. 440.

judgniont in Blackburn Benefit (h) Portsea Island Budding

Building Society v. CuuUlJe Brooks Society v. Barclay, [1895] 2 t'h. 298.

(1882), 22 C. D. 61, 71 ; aiul Ricuv, (lili) Birkbeck Permanent Bnufit

L.J/s judgment in Wrexham Mold Building Society, Times SewspaiM-r.

and Connah's Quay, [1899] 1 Ch. May 20tli, 1912, cituig Ex parte

440, 451.
^ •'' ^ Watson (1888). 21 Q. B. D. 301;

(d) Blackburn Benefit Building Bottomgate Industrial Cooperative

Society v. Cunliffe Brooks (1882), 22 Society (1S95), 75 L. T. 712.

Q D 61. (/) English Channel Steamship C a.

(e) Wrexham Mold and Connah's \. lUdt (1881'.. 17 C D. 715.
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or its directors, until preference shares have actually been issued (/.;).

Debentures, etc., issued after tlie borrowing powers of a company
have been exhausted are void and not merely voidable (/).

DiL-ectors who issue debentures after the company ha-i exhausted

its borrowing powers, will be liable to an action for breach of warranty

of authority, the measure of damages being the loss the person to

whom such debentures were issued has suffered (?«) ; but this rule

does not apply where directors with power to issue debentures, agree

to issue them but fail to do so («).

The Bills of Sale Acts, like the Deeds of Arrangement Act (o),

do not apply to mortgages issued by a company whether such

mortgages take the form of debentures {p) or of a trust deed for

securing debentures or debenture stock {q), or it would seem any other

form, for the Act contains its own provisions as to registration.

The mortgages issued by a company very commonly take the

form of either debentures or debenture stock. A debenture is an

instrument under seal. It may be either a simple acknowledgment

of a debt or a covenant to pay a certain sum, or such an acknowledg-

ment or covenant coupled with a charge on all or some part of the

assets of the company {/•). Usually a number of debentures are issued

ac the same or practically the same time, these will have priority

according to the dates of theix issue unless, as is practically always

the case, they contain something to show a contrary intention {s)

(as e.g. a condition that they are all to rank pari passu).

Debenture stock is borrowed money capitalized {/), and each

lender of such money usually gets a certificate under the common
seal of the company stating the amount of stock he is entitled to.

Debenture stock is almost always secured by a trust deed which

is usually referred to in the stock certificates, and although what is

called a floating charge is usually contained in debentures, a specific

charge is very rarely contained in them, and a trust deed is often

requisite for the purpose of giving the holders of the debentures a

specific charge on part of the company's assets.

" A floating security is an equitable charge on the assets for the

time being of a going concern. It attaches to the subject charged in

the varying condition in which it happens to be from time to time.

It is of the essence of such a charge that it remains dormant until

(k) Johnston Foreign Patents, Ltd.
,

[19U4] 2 Ch. 234.

(I) Pooley Hall Colliery (1809), 21

L. T. 090.

(m) Firhanks Executors v. Hum-
phreys (1880), 18 Q. B. D. 54.

(n) Elkington & Go. v. Hurtcr,

[1892] 2 Ch. 452.

(o) Rileys Limited, [1903] 2 Ch.

590.

(p) Standard Alanujarturing Co.,

[1891] 1 Ch. 627. T]iis is the case

even when tlie company is incor-

porated abroad : Clark v. Balm
Hdl Co., [1908] 1 K. B. G67.

(q) RicJtards v. Kidderminster,

[iSJO] 2 Ch. 212.

(/•) Cp. Fdinonds v. Bluiiia Fur-

nace Co. (1887), 30 C. D. 214 ;

Levy V. Abercorris Co. (1887). 37
C. b. 200 ; English and Scottish

Mercantile Investment Trust v.

Brunton, [1892] 2 Q. B. 1 and 700.

(s) James v. Boythorpe Colliery

Co. (1890), 2 Meg. 55, [1890] W. N.
28 ; Gartside v. Silkstone and Dock-
worth Coal Co. (1882), 21 C. D. 712 ;

Norton v. Florence Land Co. (1878),
7 C. D. 332 ; see also Lister v.

H. Lister (1893), 62 L. J. (en.) 568.

It is of course possible for a company
to issue a single debenture : Edmonds
v„ Blaina Furnace Co. (1887), 36
C. D. 214.

(t) Cp. AV Bodman, [1891] 3 Ch.

135, 138.
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the undertaking cliarged ceases to be a going concern, or until the

person in whose favour the charge is created intervenes. His right

to intervene may, of course, be suspended by agreement. But if

there is no agreement for suspension he may exercise his ri,<jht

whenever lie pleases after default " (u). The charge exists from the

moment when the floating security comes into operation, and .so

debenture holders are necessary parties to a foreclosure action Ity a

prior mortgagee {x), and they may apply to the Court for the appoint-

ment of a receiver even before the mortgage money is due (//) ; and

debentures secured by a floating charge over land confer an interest

in land within the meaning of section 4 of tlic Statute of Frauds (2).

There are, however, dicta of all the law lords in Dr Beers Con-

solidated V. British South Africa Co. (zz), which point to tlie equitable

doctrine against clogging the equity of redemption not being applic-

able to a floating charge. It follows from the very nature of a floating

charge that the company can, notwithstanding its existence and

until the charge attaches, carry on its business, and in the ordinary

course of such business deal with its property («).

Thus a company may, unless expressly forbidden liy the instru-

ment creating the charge, create specific mortgages ranking in priority

to the floating charge (b), or assign a debt due to it as security for

moneys owing by it (c) ; and it may pay del)ts due to its directors

and consent to judgment in an action brought by them ((/) ; and

it may in some cases sell the whole of its assets, except certain

specified securities, for shares in another company and preclude

(u) Per Lord MACNAGHTEN,(?owrn.- (a) Panama, New Zealand, etc.,

merits Stocks Investment Co. v. I'oijal Mail Co. (1870), 5 Ch. 318 ;

Manila Railway, [1897] A. C. 81, Marine Mansions Co. (18»)7), 4

80, see also his defiiiition in lllinq- Eq. (iOl ; Florence Land Co., Ex
worth V. Houldsworth, [1904J A. C. parte Moor (1878), 10 C. D. 530;

355, 358, " a specific charge, I and see the cases cited in the

think, is one that without more succeeding notes. In Queensland

fastens on ascertained and definite Mercantile, etc., Co. (18!)1), 2 ^lo^z-

property or property capal)le of 394, North, J., apparently con-

being ascertained and defined ; sidered the charge to be a specific

a floating charge, on the other hand, charge.

is amljuiatory and shifting in its (b) Wheatley v. Silkstone and

nature, hovering over and so to Haigh Moor Coal Co. (1885), 29

speak floating with the property C. D. 715 ; Bank, of Ireland v.

which it is intended to affect until Coonj Spinning Co., [1900] 1 Ir.

some event occurs or some act is 219 (equitable mortgages by deposit

done which causes it to settle and of title deeds) ; Ward v. Fo;/al

fasten on the subject of the charge E.veham/e Shippin;/ Co. (l'i'87), 5S

within its reach and grasp." L. T. 174 (liypothecation of freight)

;

(x) Wallace v. Evershcd, [1899] Government.-^ Stock / nve.it 111 enl Co. v.

1 Ch. 891. Manila Itaitwai/, [1895] 2 Ch. 551,

{if) Carshalton Park Estate, [lOOS] [1897] A. C. 81; Co.c Moore v.

2 Ch. 62. Peruvian Corporation, |
1908| 1 Ch.

(z) Driver v. Broad, [1893] 1 004: ; fiee nUo Colonial Trusl.s Cor-

Q. B. 744. poration (1879), 15 C. J). 403;

\zz) [1912] A. C. 52. If these Florence Land Co., Ex parte Moor

remarks, which were admittotlly (1879), 10 C. D. 530.

not necessary for the decision, are (c) Hamilton v. 11 tndsor hon-

right, the whole (luestion of wliat u-orks (1879), 12 C. I). /O/.

rights are conferred by a lloaling (d)_ Wilmott v. London Celluloid

charge iiray have to be rooponed. (1880), 34 C. D. 147.
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itself fi'ora carrying on the business which is, on the construction of

its memorandum of association, its main object (e) ; and it may sell

one out of three businesses carried on by it (/) ; but it may not by

the sale of its business entirely preclude itself from carrying on all

the business (g) which it was formed to carry on. The existence of

debenture will not prevent a person who is indebted to the company

setting off debts due to him from the company, if such debts are

presently payable before steps are taken to enforce the security given

by the debentures (h) ; and a landlord may validly distrain on property

subject to debentures, secured by a floating charge which has not

become fixed, for he is simply exercising a power given him by the

company {i). A company can moreover assign all the debts to come

from a specific source, and such assignment will be good against the

debenture-holders {k), to the extent of all such debts which have

actually been paid over or in respect of which remittances have been

despatched by post before notice that the company has stopped

business has been given to the debtor (/). A company may in spite

of the issue of debentures pay money to a sheriff to induce him to go

out of possession (m).

Not infrequently debentures provide that the company is not

to be at liberty to create a mortgage or charge ranking pari passu

with or in priority to the debentures ; if the company commits a

breach of such an obligation the mortgagee will, of course, if he takes

with actual notice of the condition, rank after the holders of such

debentures (n) ; but a mortgagee who only knows that debentures

have been issued, and does not know whether they do or do not contain

(c) Borax Co., [1901] 1 Ch. 32(>. Adoljjhc Grosbie (1910), 74 J. P. 25.

(/) H. H. Vivian & Co., [1900] {k) Notice to the debtors will not

2 Ch. 654. It may be doubted be necessary where the company is

\\het\\QTReHorncandHellard{\^^6), entitled to make the assignment,

29 C. D. 736, which says that a pur- and if a debt due to a debtor is

chaser is entitled to evidence that paid out of the company's assets,

a vendor company, which has not the debtor will be entitled to the

stopped business, has not made benefit of such payment, even
default in payments vmder its where the debt or part of it might
debentures, is good law : see have been satisfied by a set off :

Governments Stocks Investment Co. Ind, Coope cfc Co., [1911] 2 Ch. 223.

V. Manila Railway, [1895] 2 Ch. (I) Arauco Co. (1898), 79 L. T.

551, [1897] A. C. 81. 336.

{g) Hubbuck v. Helms (1887), 56 {m) Robinson w.BurnelVs Brewery,

L. J. (CH.) 536. [1904] 2 K. B. 624.

{h) Biggerstaff v. Rowatfs Wharf, (n) Old Bushmills Co., Ex parte

[18961 2 Ch. 93; Edward Nelson cL- Brydon, [1896] 1 Ir. 301, a case

Co., Ltd. v. Fabcr, [1903] 2 K. B. of a sale, which was held in reality

36 ; see also Peak Hill Goldfield, to be a mortgage ; Cox v. Dublin

[1909] 1 K. B. 430. Distillery, [1906] 1 Ir. 446; and
(«') Roundwood Colliery Co., see Old Bushmills Co. v. Brett,

[1897] 1 Ch. 373 ; see aXao Marriage, [1897] 1 Ir. 488, where the sale was:

NeavG & Co., [1896] 2 Ch. 663 ; hold to be genuine ; Coveney v.
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such a condition, will rank before the debentures (o), even if lie has

made no inquiry about the conditions (j)), or if he is only entitled

to a vendor's lien or has obtained a legal mortgage for securing such

lien after notice of the existence of a floating charge, and its con-

ditions (ry) ; or if he is only an equitable mortgagee by deposit of

title-deeds (/•). Such a condition will not affect a solicitor's lien (s),

or an interest which has priority to the company's own interest (ss).

Though a company may carry on its business in the ordinary

way after the issue of debentures, a person levying execution on a

company takes subject to the rights of the debenture-holders, at

all events, where the sheriff has not sold (t), and according to the

decision of Kekewich, J., in Taunton v. 'Sheriff of Warwickshire (u),

where he has sold but not distrilnited the proceeds of sale ; this rule

will not, however, apparently apply where no receiver has been

appointed (x). Where a receiver is appointed a person who has

obtained a garnishee order, whether nisi {i/) or absolute (;:;) against

a debtor of the company, will obtain no title to the debt as against

debenture-holders, even if the debentures have been issued after

the order was made, and all parties knew of it (a). But if a garnishor

before a receiver has been appointed, has had the money actually

Persse, [1910] 1 Ir. 198, where the

sale was held to be good, as the

company was not entitled to

demand a resale though the mort-

gagee could require it to repurchase.

(o) English and Scottish Mercan-

tile, etc., Co. V. Brunton,[l8d2] 2 Q. B.

700 ; C'oveney v. Persse, [1910 1 1 Ir.

198 ; see also WiLson v. Kelland,

[1910] 2 Ch. 306, where the deben-

ture allowed of such a charge, and
the trust deed did not, and it was
held that a debentiu-o-holdcr had

the two securities, and that as

one of them forbade the charge

a subsequent encmiibrancer with

notice must be postponed.

( p) Valletort Sanitary Steam Co.,

[1903] 2 Ch. 654 ; Standard Rotary
Co. (1907), 95 L. T. 829 ; and see

Wilson V. Kelland, [1910] 2 Ch. 306,
which shows that registration of

the particulars required l>y s. 93
of the Act, will not bo notice of

such a condition.

{q) Wilson v. Kelland, [1910] 2

Ch. 306.

(r) Castcll and Brown, Ltd., [1898]
1 Ch. 315.

(s) Brunton v. Electrical Enyincer-
ing Co., [1892] 1 Ch. 434. If tlio

solicitor acts for Ijoth mortgagor
and mortgagee ho will have no lien

miless it is expressly reserved, for

he cannot be heard to say that,

contrary to his duty, he does not

hold the deeds for the mortgagee :

Re Sncll (1877), 6 C. D. 105 ; but

op. Macfarlanc v. Liiter (1888), 37

C. D. 88 (where there was no ques-

tion of title deeds).

(ss) Re Connolly Bros. (1912), 56

Sol. J. 360. In this case priority

was given to a jierson who had

pr<Jvidod tho purcliase money.

(t) Standard Manufacturing Co.,

[1891] 1 Ch. 627; Opera, Ltd.,

[1891] 3 Ch. 260 ; Taunton v.

Sheriff oj Warwickshire, [1895] 2

Ch. 319.

(m) [1895] 1 Ch. 734.

(a.) Evans v. Rival Grauif'

Quarries, [1910] 2 K. B. 979, ..v.t-

ruling it is thought on this point

Davry V. Williamson, [1898] 2 Q. H.

194 ; J)iick v. Tower Galvanizing

Co., [1901] 2 K. B. 314; and
Simultaneous Colour Printing v.

Foweraker, [1901] 1 K. B. 771.

{)/) Norton v. Vat^s, [1906] 1

K. B. 112.

(z) Cairnry v. Back, [1906] 2

K. B. 74(>.

(a) deissc v. Taylor, [1905] 2

K. B. 658.
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paid over to him, even after he knows of the debentures, he will

not be liable to refund it (6), and the Court will not on the applica-

tion of a debenture-holder whose money is due, but who has taken

'no stej) to enforce his rights except demanding payment refuse to

make a garnishee order nisi absolute (c). Debenture-holders cannot

gain priority, while their charge is a floating one, and the company

is entitled to create prior charges, by giving notice to persons in-

debted to the company (d).

It follows from the very nature of a floating security that the

security becomes fixed as, and from the date when the company

ceases to carry on business, otherwise there would be outgoings

continuing for the purposes of the Avinding-up, but no incomings
;

and the security of the debenture -holders would gradually disappear
;

and so, even though the debenture-holders may not be able to sue on

their covenant, if the time for payment mentioned in the debentures

has not arrived, they are entitled on the company stopping business

to a declaration that they are entitled to a charge for the full amount

of their debentures, with interest and to an account on thatfooting (e).

For this purpose a company ceases to carry on business at the

commencement of a winding-up, even though it be a voluntary

winding-up, or a winding-up subject to the supervision of the

Court (/) ; on the appointment of a receiver and manager, or a

receiver in a debenture-holder's action (9), but not on the issue

of a writ in such an action {h) ; and the security will attach on

the appointment of a receiver under a power in a debenture or

debenture trust deed (?") ; and also if the company ceases (/c), or

agrees to cease to carry on business {I). Persons who are general

creditors at the date when the charge attaches, will be postponed

to the persons entitled to the charge {m). A debenture-holder

cannot, however, seize part of the assets subject to his charge, he

{b) Robson v. Smith, [1895] 2 Ch.

118; see also Wilmott v. London

Celluloid (1886), 34 C. D. 147.

(c) Evans v. Rival Granite Quarry

Co., [1910] 2 K. B. 979.

(rf) Ind, Coope <i: Co., [1911] 2

Ch. 223 ; citing Ward v. Royal

Exchange Shipping Co. (1887), 58

L. T. 174.

(e) Panama New Zealand, etc., Co.

(1870), 5 Ch. 218; Wallace v.

Universal Automatic, etc., Co., [1 894J

2 Ch. 547.

(/) Hodson V. Tea Co. (1880),

14 C. D. 859; see as to the appoint-

ment of a provisional Hquidator

Colonial Trusts Corjuration (1879),

15 C. D. 4(J5.

(g) London Pressed Hinge Co.,

[1905] 1 Ch. 576 ; Carshalton Park

Estate, [1908] 2 Ch. 62.

(7() Hubbard and Co. (1898), 68

L. J. (CH.) 54.

(?) Cp. Edward Nelson and Co. v.

Fahcr, [1903] 2 K. B. 367 ; Chic,

Ltd., [1905] 2 Ch. 345; Alfred

Melson, [1906] 1 Ch. 841 ; Marshall

V. Rogers (1898), 14 T. L. R. 217.

\k) Hubbuck v. Helms (1887), 56

L. J. (CH.) 536,

il) See per Vaughan Williams,

L.J., Borax Co., [1901] 1 Ch. 326

343.

{m) London Pressed Hinge, [1905]

2 Ch. 576 ; Anglo-Am,erican Leather

Co. (1886), 43 L. T. 438, and the

cases above cited.
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must determine the company's licence to carry on business altogether

or not at all (n).

A contract with a company to lake up and pay for deljcntures

or debenture stock of a company may now be enforced by specific

performance (o) ; where money has not been advanced a contract

to issue debentures could not and, it is thought, cannot be enforced

by specific performance (jj). But where money has been advanced
a contract to issue debentures might always be enforced by specific

performance, and so agreements to issue debentures {q), or debentures

issued in blank (r) or debentures secured by a trust deed which con-

tained no description of Ihe property charged (s), although not

debentures at law, confer the same rights as the debentures would

have done, if validly issued ; but the contract nmst comply with the

requirements of the >Statute of Frauds {[). Such an agreement,

if not followed by the issue of debentures requires registration under

section 93 of the Companies (Consolidation) Act, 1908 (w). An agree-

ment to issue debentures when called for does not create any charge,

until the debentures have been called for {x).

An arrangement to issue a series of unregistered debentures on

the terms that the debentures issued shall be withdrawn at the

expiration of each 14 days, and fresh ones issued ; and giving the

debenture-holders the right to register on default is apparently a

perfectly valid arrangement {y), but such an arrangement is now

rendered difficult to carry out by the provisions of section 212 of

the Companies (Consolidation) Act, 1908 (2). A company can issue

(n) Evans v. Rival Granite (t) Queensland Land and Coal Co.

Quarries, [IQIO] 2 K. B. did. (1894), 63 L. J. (ch.) 810; New
(o) Companies (CoiiHolidatiou) Durham Salt Co., Stevenson's and

Act, 1908, s. 105, altering tlie Quin's Cases (1890), 2 Meg. 360;

previous law as laid down in Soutli and see also Driver v. Broad, [1893]

African Territories v. Wallinyton, 1 Q. B. 744.

[1898] A. C. 309. (") Jackson and Bassford, [1906J

(p) Rogers v. Challis (1869), 27 2 Ch. 467; cp. Columbian Fire-

Beav. 175, and per Chittv, L.J., joroo/rnr/ Co., [1910] 2 Ch. 120, where

South African Territories v. Wal- it was decided that the 21 days

lington, [1897] 1 Q. B. 692, 696; allowed for registration by s. 93

Western Wagon ani Projjertij Co. v. of the Companies (Consolidation)

West, [1892] 1 Ch. 271, 275. Act, 1908, ran from the date when

(q) Strand Music Hall (1865), 3 the tlebentiu'e was issued, and not

De G. J. & S. 147 ; Ross v. Army from the earlier date when the

and Navy Hotel Co. (1886), 34 C. D. money was advanced and the com-

43 ; Pegge v. Neath and District pany agreed to give a debenture, if

Tramways, [1898] J Ch. 183; tho company suljsequently gave the

Simultaneous Colour Printing v. dol)onture.

Foweraker, [1901] 1 Q. B. 771. U') Jackson and Bas.'<ford, [1906]

(/•) Queensland Land and Coal Co., 2 Ch. 467.

[1894] 3 Ch. 181, 63 L. J. (cu.) 810. (y) Renshaw and Co., Ltd., [1908]

(s) New Durham Salt Co., Steven- W. N. 210.

son's and Quins Cases (1890), 2 (z) Supra, VV '1 1" "'"1 ^^^

Meg. 360.
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debentures at a discount («), and it can issue them as security for

moneys advanced, such moneys not being the amount of the dtbt

mentioned in the mortgage, in which cases the debentures are, as

it were, mortgaged, and the holders of such debentures can prove

jKiri passu with other debenture-holders of the same issue, but cannot

receive more than the amount due to them for principal, interest

and costs {b). Where the amount secured by debentures or debenture

stock is payable l^y instalments, it has always been usual to provide

that on non-payment of any instalment, the company may cancel

the debentures and forfeit the instalments already paid ; notwith-

standing section 105 of the Companies (Consolidation) Act, 1908, it

still seems desirable to insert such a provision. If there be a winding-

up petition pending before any such instalment becomes due and

payable, the person liable may decline to pay further instalments,

and will not by non-payment render his previous payments liable to

forfeiture or impair the security he has for them (c).

With regard to a prospectus on the issue of debentures or deben-

ture stock the provisions of the Act, which relate to a prospectus

on the issue of shares, apply {d).

The stock exchange requirements for a prospectus in cases where

an official quotation is desired have already been mentioned (dd).

Once the security has been issued, neither the prospectus nor

the form of application may be looked at for the jiurpose of ascer-

taining the contract between the company and the person to whom
the security is issued, though they may be taken into consideration

where rectification is sought (e).

A company must within two months after the allotment of any

debentures or debenture stock, and after the registration of a transfer

of the same, have ready for delivery the debentures or debenture

stock certificates unless the conditions of issue otherwise provide (/).

(a) Anglo - Danubian Steamship Companies Act, 1867, did not apply

Co. (1875), 20 Eq. 339 ; CampbelVs to any jDrospectus which did not

Catie (1876), 4 C. D. 470 (as to the offer shares for subscription,

particulars to be registered with (dd) Supra, p. 218.

the Registrar of Joint Stock ('om- (e) Morrison v. Chicago Granaries,

panies in snch case, see post, pp. [1898] 1 Ch. 263 ; Tewkesbury Gas

538 and 539). Co., [1911] 2 Ch. 279; affirmed,

(b) Regent's Canal Ironworks [1912] 1 Ch. 1. If the company
(1876), 3 C. D. 43, a proof in such seeks rectification, a purchaser for

case extends not merely to the face value without notice will have a

value of the debentures, but also good defence : ibid.

to the interest secured by them: (/) Companies (Consohdation)

Vint and Sons, [1905J 1 Ir. 112. Act, 1908, s. 92. If defaidt is made
(c) Ellerbi/s Claim (1872), 20 the company and every director,

W. R. 855. manager, secretary, and other officer

(d) Companies (Consolidation) of the company who is knowingly a

Act, 1908, ss. 80, 81, and 84, and party to the default will be liable

see also supra, pp. 214 et seq. See, to a fine not exceeding £5 for every
however, s. 81 (l)(d). S. 38 of the day during which the default con-
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Where an official quotation on the Stock Exchange isrequiretU/jr),

the trust deed must contain the following provisions : (1) Where
provision is made that the security shall be repayable at a premium,
either at a fixed date or at any time upon notice having been given,

the trust deed must further provide that, should the company go

into voluntary liquidation for the purpose of amalgamation or

reconstruction, the security shall not be repayable at a lower price.

(2) A clause providing that " the statutory power of appointing
new trustees hereof shall be vested in the company, but a trustee

so appointed must in the first place be approved by a resolution of

the debenture (or debenture stock holders), passed in the manner
specified in the schedule hereto. A corporation or a coiiqianv may
be appointed a trustee of those presents." (3) In the clause regulat-

ing the convening of meetings of the debenture (or debenture stock

holders), the following words must be inserted :
" and the trustee,

or trustees, shall do so upon a requisition in writing signed by holders

of at least one-tenth of the nominal amount of debentmes (or

debenture stock) for the time being outstanding." (4) The clause

defining an " Extraordinary Resoluticni " must provide that " the

expression " Extraordinary Resolution " means a resolution passed

at a meeting of the debenture (or debenture stock) holders, duly

convened and held, at which a clear majority in value of the whole

of the debenture (or debenture stock) holders is present in person

or by proxy, and carried by a majority consisting of not less than

three-fourths of the persons voting thereat upon a show of hands,

and if a poll is demanded then by a majority consisting of not less

than three-fourths in value of the votes given on such poll (7).

(5) If debentures or debenture stock are entitled " first mort-

gage " provision must be made for the creation of a specific first

mortgage in favour of the debenture or debenture stock holders (77).

Form of Debentures and Debenture Stock.

We have already dealt with the distinction between debentures

which give a charge, and debentures which do not do so.

We now come to another siu't of distinction, viz. the distinction

between {a) registered debentures or debenture stock : and (/*)

debentures or debenture stock payable to bearer.

(rt) In the case of rei/istcred debentures or dehenlure slixk.

the company keeps a register containing the names (and usually

the addresses and descriptions) of the holders of the debentures

or debenture stock, and the numbers of the debentures or the

amount of the stock held by them.

tinues : ibid. The offence can be special settlement or nMicial i(iiiita-

prosecuted under the Summary tion is desired.

Jiu-isdiction Acts ; in ScotliUKl j)n)- (r/) In itractice the Stock Kx-

secutions mast )jo at the instance chan;Lie autlioritios will allow tlio

of the Lord Advocate or a pro- form nsinl in the dehentmi) stock

curator fi.scal a.s the Lord Advocate deed below set ont, insteail of this

directs : ibid., s. 27G. clause.

(jff) See the Stock Exchange Rules (;/</) There must be a .specific first

and Appendices set out in the Appon- mort,u;a<^e on some part of the pro-

dix to this book, pp. loOS rl set/., porty comprised in the charge.

as to the steps to l)i> taken wiici't- a
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Every such register must except when closed in accordance with

the articles of the conij^any during such period or periods (not

exceeding in the whole 30 days in any year) as is specified in the

articles be open to the inspection of the registered holder of any such

debentures or debenture stock, and of any holder of shares in the

company, but subject to such reasonable restrictions as the company
in general meeting may impose, so that at least two hours in each

day are appointed for inspection ; and every such holder may
require a copy of such regi-ter or any part thereof on payment of

6d. for every 100 words required to be copied (h). A person

demanding inspection cannot himself take copies (i).

The conditions endorsed on the debentures usually provide that

the debentures shall be transferable by writing under the hand of

the transferor or his legal personal representatives, and that on the

transfer being left at the registered office of the company with the

necessary evidence of identity and title, and on payment of a fee the

transfer shall be registered.

Now debentures and interests in debentures are choses in action,

and in the absence of any special condition the transferee of a chose

in action takes it subject to the equities which affected it in the hands

of his transferor.

Thus the company may raise against any such transferee any
counter claim which arises out of and is inseparably connected with

the dealings which gave rise to the original claim (Jc) ; and the trans-

feree will have no higher rights than a predecessor in title who
obtained the debentures from the company by fraud or misrepresen-

tation (/), or for a consideration that has failed (m). Again the com-

pany may, where it is not ineqiritable for it to do so, set off against

a transferee claims which it had against his transferor at the date

when it received notice of the assignment to the transferee, and this

will be so whether such claims are at such date due and payable, or

(h) Companies (Consolidation) other officer who knowingly autho-

Act, 1908, s. 102 (1). The offence rizes or permits such refusal is

can be prosecuted vmder the Sum- liable to a like penalty : ibid., s. 102

mary Jm-isdiction Acts ; in Scotland (3).

prosecutions must be at the in- (i) Balaghdt Gold Mining, [1901]

stance of the Lord Advocate or 2 K. B. 665.

the procurator fiscal, as the Lord (k) Government of Neivfoundlnnd

Advocate directs : ibid., s. 276. v. Newfoundland Railway (1888), 13

The penalty for refusing inspection A. C. 199.

or refusing or not forwarding a {I) Athcnceutn Life Assurance v.

copy is that the company is liable Pooley (1858), 4 De G. & J. 294 ;

on conviction to a fine not exceeding Palmer's Decoration and Furnishing

£5 and to afurther fine not exceed- Co., [1904] 2 Ch. 743.

ing £2 for every day dm-ing which {m) Natal Investment Co. (18G8),

the refujsal continues, and every 3 Ch. 355 ; South Blackpool Hotel

director, manager, se'-retary, or Co. (1869), 8 Eq. 225.
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merely due, but not presently payable (w) ; but the case is different

where at the time of such notice being given there is morolv an
inchoate claim, which has not ripened into a debt, and wliich does

not constitute a legal sot-off (o). The bankruptcy doctrine of set-off,

which is imported into the liquidation of companies by section 207

of the Act which replaces section 10 of the Judicature Act, 1875 (p),

only applies to cross claims existing at the date of winding-up («/).

Where the company has gone into liquidation at the date of the

transfer, there the transferee will, in the absence of a condition

to the contrary, take only the rights of the person, who was entitled

at the commencement of the winding up (r), for he cannot take out

of a fund, without first putting into it what is due from him (s), and

the rights of the parties would seem to be fixed at the time of the

liquidation (t). This rule applies whether it operates for the benefit

of the company or for the benefit of the debenture-holder (u).

The company may estop itself from taking the benefit of this

rule or it may contract itself out of this rule either by the form of

the debenture it gives or, as is usual nowadays, by inserting an

express condition that the debenture shall be transferable free from

equities.

Turning first to the cases where the company lias been held to have

estopped itself from setting up an equity there are (1) the cases where

a company has given to the transferee a certificate stating that he

is the proprietor of certain debentures (x). (2) The cases where the

transferee has obtained a judgment against the company on the

footing that he was entitled to the debentures free from equities,

without the company having taken any steps to contest his title (y).

(3) There are the cases where a company has issued debentures,

for the purpose of enabling the person to whom they wore issued

to raise money on them (2), and he has done so. In all these cases

(n) Christie v. Taunton, Ddmard (t) This view seenrts to explain

d: Co., [189.3] 2 Ch. 175; Watnon the difference between Chrititk v.

v. Mid-Wales Railway Co. (1807), Ta^mton, Delmard <{• Co., [18931 2

L. R. 2 C. P. 593. Ch. 175; and Goy A: Co., [190(1]

(o) Christie v. Taunton, Drhnnrd 2 Ch. 249.

cf.- Co., [1893] 2 Ch., 175; Aslatty. {ti) Ex jmrte Theys (18S4), 25

Farquharson (18G2), 10 W. R. 458 ; C. D. 587,

Ex parte Theys (1884), 25 C. D. 587. {x) Northern Assam Tea Co.

{p) Mer.sey Steel and Iron Co. V. (1870), 10 Eq. 458; Higgs v.

Naylor (1879), 9 A. C. 434. Northern Assam Tea Co. (ISC,!)).

(cj) Ex parte Theys (1884), 25 L. R. 4 Ex. 387. (A ea.>^o wl.i.li

C. D. 587; Auriferous Co. {No. 2), turned partly on the form of lli.-

[1898] 2 Ch. 428. deluMiture).

(?•) Goy <h Co., [1900] 2 Ch. 149 ; (y) Mullet's Case {\^{V2),2 .i. &: H.

Ex jmrte Theys (1884), 25 C. D. 30(i ; Ex parte Chorhy (1870). 11

587; cp. Ex 2:>arte Mackenzie (IH(M)), Jm|. 1<>2.

7 Eq. 240. {z) Dickson v. Swan.<>ea, dr., Hail-

(s) Gwelo Mataheleland Co., [lOOl] >ray (18(i8), L. R. 4 Q. 13. 44;
1 Ir. 38; Rhodesia Goldfields Co., Romford Canal Co. (X^^'A), 2\ C. D.

1191011 Ch. 239. 84; Robinson v. Montgomeryshire
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the equity of the transferee has been held to prevail over that of the

company, and tlie company has consequently not been allowed to

set up its prior equity, and Malins, V.C., took the same view where

the company had received notice of the assignment of a debenture («),

and even where it had received notice of the assignment of, and had

registered another bond of the same issue as the bond in question (b).

But it must be borne in mind that the debenture-holders of a company

are not always bound by an estoppel that binds the company (c).

The form of debentures has been held to make them transferable

free from equities: eg. where they were payable to bearer (fZ), or

to the holder for the time being (e), or to the order of a certain

person (/), and this apart from any question of custom or of the

law merchant. But if the debentures are payable to a person " or

his assigns," or to a person or " Lis assigns or the holder for the time

beino' of the debentures," in such cases it would appear that the

assignee does not get a higher right than his assignor, for the word

assigns always meant equitable assigns before the Judicature Act,

1873 (7), and as that Act only enables a chose in action to be assigned

" subject to all equities which would have been entitled to priority

over the right of the assignee " (A), if it had not been passed, it does

not alter the position of an assignee on this point. Where a deben-

ture is payable to a person or the registered holder for the time being

of the debenture there it would appear that a person who is not the

registered holder or even a person who is the registered holder gets

no higher right than any other transferee of a chose in action ; as

this is usually not desired by the parties, and as they can unquestion-

ably contract themselves out of the rule {i), it is usual to insert a con-

dition providing that the principal moneys and interest secured by

Brewery, [1896] 2 Ch. 841 ; see Tea Co. (1869), L. R. 4 Ex. 387 ;

also Webb v. Heme Bay Commis- Aslatt v. Farquharson (1862), 10

Hioners (1870), L. R. 5 Q. B. 642 W. R. 458.

(a case tiirning on a special act). (/ ) Ex parte City Bank (1868), 3

(a) Brunton\<i Claim (1874), 19 Ch. 758; Agra and Masterman's

Y 302. Bank (1867), 2 Ch. 391 ; and Wood-

(b) Carey's Claim (1873), W. N. hams v. Anglo-Australian (1861), 3

17 ; cp. Richard Smith <0 Co., Giff. 238, were cases which turned

r 101 01 1 Ir. 73. upon the particular instruments,

(r) Moivatt V. Castle Steam, etc., viz. a letter of credit and a deposit

Works (1886), 34 C. D. 58; IF. note, which were in question in

Tasker and Sons, [1905] 2 Ch. 587 ;
those cases.

cp. the remarks on the former case (g) Natal Investment Co. (1868),

in Robinson v. Montgomeryshire 3 Ch. 355 ; Romford Canal Co.

Brewery, [1896] 2 Ch. 841. (1883), 24 C. D. 85.

(d) Ex parte Colborne and Straw- (h) Judicature Act, 1873, s. 25.

bridge (1870), 11 Eq. 478; Blakely (/) Richard Smith d; Co., [1901]

Ordnance Co., Ex parte New Zca- 1 Ir. 73 ; Goy tfc Co., [1900] 2 Ch.

land Banking, etc., Co. (18G7), 3 149; Pabntrs Decoration and Fur-

Ch. 154. nishing Co., [1904] 2 Ch. 743.

(c) Cp. Higgs v. Nortlicrn A&sa»i.
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the debentures shall be paid to the registered holder thereof without

regard to any equities existing between the company and any prior

holder thereof. Under such a condition it would seem that a person

who is registered even after winding-up as the holder of a deln'nture,

and even a person to whom a transfer has been made after winding-

up, and who is entitled to claim registration of such transfer is

protected {k) ; but it may be that a transferee who at the date of

winding-up was unregistered, will not be protected where the con-

dition goes on to say that the receipt of the registered holder for

such principal moneys or interest shall be a good discharge to the

company {I). Having regard to conditions of this sort, it would seem

to be usually desirable to have a condition enabling the company to

refuse to register a transfer, if the transferor or any person through

whom he claims otherwise than by transfer is indebted to the

company {m). A registered holder of debentures will not under

such a condition be protected from equities to which the holders

of the other debentures of the same issue are entitled (n), nor will such

a condition apparently protect a registered holder, who is not a

bona fide purchaser for value, from claims which but for his registra-

tion could have been made against his transferor (o).

(6) Bearer Debentures and Debenture Stock.—These instruments

are transferable by mere delivery and are now considered negotial)le

by the law merchant (ji). It is not any longer necessary to bring

evidence to prove that there is a custom to treat them as negoti-

able {q). These remarks would seem to apply not only where the

debentures contain an express condition making them negotiable

as was the case in Edelstein v. Schuler (r), but also where they do

not, they would appear also to apply to scrip certificates to bearer (s),

(k) Goy and Co., [1900] 2 Ch. 149. Givclo Matabeleland, etc., Co., [1901]

(/) Palmer s Decoration and Fur- 1 Ir. 138, as to the position of a

nishing Co., [1904] 2 Ch. 743. The person who with knowledge of a

distinction seems miserably fine ; winding-up has tai^on a transfer

see also Smith <fc Co., [1901] 1 of a charge on uncalled capital.

Ir. 73. (p) Bcchiianaland ExpIorntionCo.

(m) See the cases cited in the v. London Tradinr) Bank, [1S9S] 2

two preceding notes, as to the Q. B. 658; Edclstrin v. Schulrr,

construction of the old common [1902] 2 K. B. 144. Cases which

form conditions as to tlio transfer. show that Crovc.h v. Credit Fancier

They certainly do not appear to l)o (1873), L. R. 8 Q. B. 374 wa.s in

reconcileable the one with the effect overruled by Goodirin v.

other. The Stock Exchange authori- noharts (1875), h. 11. 10 Ex. 337;

ties do not, however, approve of a (187<)), 1 A. C. 47G.

condition restricting the right to (q) Edelstein v. Schvlcr, [19021 2

transfer unless it only applies to K. B. 144.

partly paid debentm-es. (/) [1902] 2 K. B. 144.

in) W. Tusker and Sons, [1905] (s) Cp- Webb, Hale ,(• Co. v.

2 Ch. 587. Alcmndra Water Co. (1905), 93

(o) Brown, Gregory db Co., [1904] L. T. 339 (the case of a share

1 Ch. 627 ; affirmed on another warrant to bearer) ;
Bechtianaland

point, [1904] 2 Ch. 448 ; and see Exploration Co. v. London Trading
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to debenture stock to bearer, and to coupons to bearer. Debentures
to bearer sometimes contain conditions enabling the bearer of a

debenture to register, and conditions to apply only when the

debenture is registered, similar to those usually contained in a

registered debenture. Bearer debentures, and sometimes also regis-

tered debentures, are accompanied by coupons for interest payable

to bearer, and provide by their conditions that interest shall be

payable at the time and place mentioned in such coupons.

Where an official quotation on the Stock Exchange is required

the debentures should state on their face : (1) the authority under
which the company is constituted

; (2) the nominal capital of the

company; (3) the dates when the interest on the debentures is

payable {I)
; and the authority under which the issue is made {i.e.

Articles of Association and resolutions), and on their back the

conditions of issue, redemption and transfer (u). Each debenture
is also usually numbered, and states the amount of the principal

moneys thereby secured. The company then proceeds to covenant
to pay usually in the case of registered debentures or debenture

stock to a specified person {x}, or other the registered holder, and in

the case of bearer securities to the bearer, the principal sum thereby

secured, either with or without a premium when the same shall

become payable under the endorsed conditions, or as the case may
be, on a specified day or on such earlier day when the principal

moneys shall become payable in accordance with the endorsed

conditions a covenant to pay without specifying a time for payment
creates either a present liability to pay, or at least a liability to pay
on demand. A covenant to pay on or before a certain day creates a

liability to pay on the day named with an option of earlier payment,
a covenant to pay on or after a certain day gives an option to pay
on the day named, but no liability till after the day is passed and
possibly not even then till demand is made, nor is the construction

of a covenant in the last preceding form altered by a provision that

Bank, [1898] 2 Q. B. 658 ; Rumhall a specialty debt : Cornwall Mineral
V. Metrojwlitan Bank (1877), 2 Railway, [18971 2 Ch. 74. If a
Q. B. D. 194 ; see Goodwin v. blank is left where the name of a
Roharts (1875), L. R. 10 Ex. 337; grantee should bo in a deed it will,

(187(1), 1 A. C. 470 ; PzrA;crv. LowfZori subject to questions under the
and County Bank (1887), IS Q. B. D. Statute of Frauds, be good in equity
515; Venables v. Baring, [1892] 3 though bad in law : Reeves v. Waits
Ch. 527. (18(36), L. R. 1 Q. B. 412 ; Queensland

(t) Interest on debentures accrues Land and Coal Co., 71 L. T. 115,
dc die in diem ; Re Rogers {18Q0), 1 [1894] 3 Ch. 181; Hihhlewhite v.
Dr. & Sm. 338. M'Morine (1840), 6 M. & W. 200 ;

(u) See Appendix 3() to the Stock Enthovenv. Hoyle (1853), 13 C. B. 373_,
Exchange Rules, 1911, set out in but where a covenant is made simply
the Appendix to this book, pp. with the registered holder or bearer
1508 et seq. These remarks also of a debontiu-e that would apjiear
apply to debenture stock certificates. to be sufficient on the principle of

(x) The covenant for principal id certum est quod certuin reddi
and interest would appear to create potest.
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the particular debentures to be paid off are to be determined by ballot.

except that such a clause may give the mortgagor a right to repay

before the day named {y). If a covenant to pay contains a proviso

that the covenant shall only be enforced at the option of the

covenantor, the proviso will be rejected as being repugnant (z). The
second covenant on the face of the debenture is a covenant to pay
interest at a certain rate on certain days (a). Such covenant should

be to pay interest " until repayment " of the principal moneys {b).

Where there are coupons for interest the covenant may refer to

them. Clause 3, on the face of the debenture contains a floating

charge (c), usually on the company's undertaking, and all its assets {d)

whatsoever and wheresoever, including its uncalled capital for the

time being, and then comes a clause incorporating or referring to the

endorsed conditions ; a clause referring to any trust deed there may
be for further securing the debentures should be contained either

on the face of the debentures or among the endorsed conditions,

it is immaterial which.

Turning to the endorsed conditions, the first clause usually puts

all the debentures of the issue on an equal footing (e), and provides,

where that is the intention, that the company is not to be at liberty

to create any mortgage or charge ranking pari passu with or in

priority to the charge created by the debentures.

Condition 2 provides that the company is to keep a register of

the debenture-holders or, where the debentures are to bearer and

registration is optional, of the debenture-holders who wish to be

(y) Tewkesbury Gas Co., [1911] 2 deed and not by the debentures ; see

Ch. 279; affirmed, [1912] 1 Ch. 1; Illingworth v. Houldsworth, [1902]

and see Hopkins v. Worcester and A. C. 355 for cases where a security

Birfningkam Canal {ISGS), 6 Eq. 4:31, will be considered to l)e floating

as to the effect of omitting the time and not specific,

for payment. (d) The word " assets " will by

(z) Tewkesbury Gas Co., [1911] 2 itself (unlike the word property)

Ch. 279 ; affirmed, [1912] 1 Ch. 1 ;
charge the uncalled capital of the

citing Sheppard's Touchstone, p. 233; company ; see Page v. International

and Watling v. Lewis, [1911] 1 Ch. Agency and Industrial Trust (1893),

414. 68 L. T. 435, and the cases cited

(a) Interest will not be paid, and supra, pp. 445 et seq., on the question

the secm-ity for it will not be whether a company has power to

released, merely by a cheque being charge its uncalled capital. It will

given and accepted : J. Dejries and also presumably charge the goodwill

Sons, [1909] 2 Ch. 423. of the company's business
;

Leas

(b) See European Central Railway Hotel Co., [1902] 1 Ch. 332.

(1876), 4 C. D. 33; Economic Life (e) In the absence of .such a clause

Assurance v. Usborne, [1902] A. C. debentures will rank according to

^.r. their date of issue; Gartside v.

,. . ^ ,, , f fl .• Silkstonr, etc., Co. (1852). 21 C. D.
(c) As to the nature of a floatmg _j^ . j^^^^^ ^, Boythorpe Colliery

charge, stipra, pp. 4:52 et seq. Where q^ (1890), 2 Meg. 55, unless they
there is in addition a specific secu- contain some other indication of a

rity, this should be given by a trust contrary intention.

S.C.L. 2 H
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registered. It is unnecessary now to provide for inspection of such

register as, as already stated, the Act gives a right to inspection.

The next condition usually provides that the company shall not be

bound to enter on its register notice of any trust {j), and that in

the case of debentures which are registered, the company shall not

be bound to recognize any one who is not the registered holder or

his legal personal representative or the person entitled in his bank-

ruptcy.

In the case of debentures to bearer, which can be, and have been,

registered, there should be a right to demand cancellation of the

registration. In the case of registered debentures the right to transfer

and claim registration of the transfer should be provided for. In

the case of registered debentures, which cannot be converted into

debentures to bearer, it would seem better to restrict this right

where the registered holder or persons through whom he claims

otherwise than by purchase for value is indebted to the company
;

but where the registered debenture can be converted to a bearer

debenture, it would seem unnecessary to do this, unless, indeed, the

right to cancel registration is similarly restricted.

Then comes the usual, but it would seem somewhat unnecessary,

clause, as to joint holders of debentures, to such a clause may be

conveniently added provisions as to notices and payments to one of

joint holders.

In the case of registered debentures there must in all cases be

the clause above referred to, protecting the registered holders against

equities which the company has against prior holders ; but if there

is a clause enabling persons entitled through the death or bankruptcy

of a registered holder to be registered such persons should not be

protected against any claims the company may have against the

deceased or bankrupt person. In the cases of debentures to bearer

it is usual, but probably unnecessary, to provide that they are to be

negotiable.

A condition is usually inserted providing that the principal

moneys and interest secured by the debentures shall be paid at the

registered office of the company, -"- at some other place mentioned

in the debenture, such a clause relieves the company from the obliga-

tion, under which it would otherwise be, of going and seeking out

each debenture-holder, when moneys become payable to him. The

company will, under such a condition, not be in default until a demand

( / ) Such a clause wou^ld seem Init not decided on : Christie v.

not to enable a company to avoid Taunton Delmard & Co., [1893] 2

receiving notice of a trust, see sMp/*a, Ch. 175, but it does enable the

p. 192. S. 27 of rhe Companies company to decUne to enter any

(Consolidation) Act, 1908, of coiu-se notice it has received on its

does not apply to a register of register,

debentures, the point was argued.
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for payment has been made at the place or at one of the places

specified in the condition (g). It is thought that it is better to enable

the company to pay interest by sending a cheque (h) through the

post, in the case of registered debentures which have not got coupons

for interest attached. Where there are coupons the condition

should provide that the interest shall be paid in accordance with

the terms in the coupons, and each coupon should provide that it

is to be surrendered on payment of the interest therein mentioned.

It is as well also to provide that the principal moneys shall only be

payable on surrender of the debenture with all coupons for interest

not then due {i).

The next condition deals with the various events which will

make the principal moneys secured by the debentures payable {k).

These will be failure to pay interest for a certain time after it becomes

payable or after it becomes payable and demand for payment has

been made ; the various events which would enable the debenture-

holders to enforce their security, viz. winding-up execution or other

process of any Court, the appointment of a receiver, and the company

ceasing to carry on business, for though the debenture-holders would

apart from such a clause be able to enforce their security in these

events, they should be able, if they wish to do so, to sue on their

covenant for payment, and claims for damages against the com-

pany on the footing that the debenture is irredeemable should be

avoided (/). The principal moneys are also made payable on the

breach of any covenant in the trust deed, if any (II) ; and usually if

a distress is levied against any of the property of the company (m).

ig) Thorn v. City Rice Mills sequently it woiild seem negotialilo

(1889), 40 C. D. 357 ; Escalera Silver with the debenture, but not witliout

Lead Mining Co. (1908), 25 T. L. R. j^
: Enthoven v Hoyle (18.,:3) U

^ ^ ,- , T C. B. .itS ; W ebb Hale <L- Co. v.
87 ; and for a condition preckiding Alcvandra Water Co. (1905), 03
a debenture-holder from suing the l. x. 339. From the evidence in

company until he has demanded the last case it would appear tliat a

his money, and there has been coupon to bearer would be negoti-

default for a specified time, Rogers !\'^le even it if were only payable

„ ^, 7, •. • , , Vy , / if the debenture wore not sooner
<L- Co. V. British and Colonial

j.^,^^,^^.^^^^ without these words it

(1899), 68 L. J. (Q. B.) 14. would appear to be clearly iiegoti-

(h) But cp. Thairlwall v. Great able ; cp. Australasian Mortgage,

Northern Railway, [1910] 2 K. B. etc., Co. v. Inland Revenue (1888),

509. The mere holding over of a lt> Rettie 04, but it does seem

cheque for interest, or the indorse- ^lesii-able to add them.

\ . ., , '
, . . . (k) Tlie principal moneys become

ment of it by a trustee to his cestui
i„^;,^;diately payable if the deben-

que trust, will not amount to an ^^^^Q becomes void for want of

agreement to give up the security registration : Companies (Consoli-

and rely on the cheque : J. Defries dation) Act, 1908, s. 93 (I).

and Sons, [1909] 2 Ch. 423 ; see (I) See post, p. 471.

also Henderson v. Arthur, [1907] 1 (U) Cp. Melbourne Brewery, [\90\]

K. B. 10. 1 Ch. 453.

(i) Coupons for interest when not {m) Cp. Central Prmlmg Press v.

payable either to any named person lla/Avr (1907), 24 T. L. R. 88, as to

or to bearer are simply tokens and what will amount to a seizure under

part of the debentures and are con- a distress.
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Finally thete are provisions as to notices, and sucli provisions should

always be inserted as they may be useful, for example, on a reduc-

tion of capital.

Very frequently debentures, or the trust deed securing them,

contain provisions enabling or requiring the company to redeem

a certain number of debentures at certain times, and on giving

certain notices (w). The particular debentures to be drawn being

usually determined by drawings (o) in the presence of some approved

person, usually a notary public, and of any debenture-holder who

cares to attend. Sometimes a trust deed requires the company to

set aside a sinking fund. It has been suggested that these drawings

may, at all events in cases where the drawn debentures are to be

redeemed at a premium, be illegal as contravening the provisions

of the Lottery Acts. There would seem, however, to be nothing in

the point (p), and the same remark applies to the redemption, by

drawings, at par of debentures issued at a discount. A bond in-

vestment company may, however, not give the holder of any policy

issued after the 3rd of December, 1909, any advantage dependent

on lot or chance ; this provision does not prejudice any question

as to the application of the law relating to lotteries to such trans-

actions, whether the policy was issued before or after that date {q).

With regard to debentures which a company has redeemed or

bought on the market, formerly the law was that such debentures

were cancelled or spent by the fact that the money secured by them

was paid off, and they could not be reissued. The rule applied where

the company had bought debentures in the market and had had

them registered in its name (r) ; and where the debentures had been

registered in the name of a person to whom they had been issued

(n) As to the construction of such (1877), 5 C. D. 287, as to the rights

a condition and the notices to be of persons whose debentvu-es have

given thereunder : First National been drawn but not paid.

Bank of Chicago v. Orinoco, etc., Co. ( V) See WaUingford v. Mutual

(1905), 21 T. L. R. 39 ; Morrison v. Society (1880), 5 A. C. 685. The

Chicago, etc.. Granaries, [1898] 1 point was argued in ^mt^/i v. ^wder-

Ch. 263. Where a Stock Exchange son (1880), 15 C. D. 247 ; see the

qviotation is required then if the following reports of the same case,

security is repayable at a premiimi 43 L. T. 330 (where the head-

either at a fixed date or upon notice note on the point seems to go

being given, the trust deed must too far), the point was apparently

further provide that should the argued, but ultimately abandoned ;

company go into voluntary liqui- and 29 W. R. 22 ; see also on the

dation for the purpose of amal- point, Sykes v. Beadon (1879)), 11

gamation or reconstruction, the C. D. 170.

secvu-ity shall not be repayable at iq) Assurance Companies Act,

a lower price. As to what is an 1909, s. 34 (e), and see also the

amalgamation or reconstruction: Building Societies Act, 1894, s. 12,

c ,, ^/. • a 7 7^77 which prohibits balloting for ad-
boutn African bupply and Cold •, , *

/ ^ ^ ^ vances in such societies.
iitorage Co., [1904] 2 Ch. 268.

(,.) George Routledge, [1904] 2
(o) Cp. Qordillo v. Weguelin Ch. 474.
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as collateral security, and had after the debt was paid off been
transferred direct to bond fide purchasers for value from the

company {s).

Similarly blank debentures which had been deposited as security

for a loan, could not be reissued after the loan had been paid off (t)
;

and debentures deposited as security for a particular loan could not

be made security for a fresh loan, even though such fresh loan, had
been contracted before the original loan was paid off {u).

This law was altered by section 15 of the Companies Act, 1907 (x).

A company which has, either before or after the passing of the Act

redeemed {y), any debentures previously issued has power, and is

deemed always to have had power, to keep the debentures alive for

the purposes of reissue ; and where the company has purported to

exercise such a power, it has power, and is deemed always to have

had power to reissue the debentures either (a) by reissuing the same

debentures ; or (6) by issuing other debentures in their place.

Where debentures have either before or after the passing of the Act

been transferred to a nominee of the company with the object of

keeping them alive for the purpose of reissue, a transfer from that

nominee will be deemed to be a reissue for the purposes of the

section (2).

These provisions do not apply where (a) the articles or the con-

ditions of issue expressly otherwise provide or (6) where the debenture

has been redeemed in pursuance of an obligation on the company so

to do (not being an obligation {a) enforceable only by the person

to whom the redeemed debentures were issued or his assigns) (6).

The cases decided before the passing of the Companies Act, 1907,

are important still in these two cases, and for stamping purposes.

Upon any such reissue the person entitled to the debentures will

have, and is deemed always to have had the same rights and prior-

ities as if the debentures had not been previously issued. The

(s) W. Taskcr and Sons, [190")] company having ceased to be in

2 Ch. 587. debit whilst the debentures remained

[t) Perth Electric Tramways, so deposited " : Companies (Con-

[1906] 2 Ch. 216. soHdation) Act, 1908, s. 104, .sub-s. 3.

(w) Russian Petroleum and Liquid It is doubtfid whether this provision

Fuel Co., [1907] 2 Ch. 540. alters the law : Russian Pctrohum

(x) Now replaced by s. 104 of and Liquid Fuel, [1907] 2 Ch. 540.

the Companies (Consolidation) Act, (z) Companies (Consolidation)

1908. Act, 1908, s. 104, sub-s. 2.

(y)
" Where a company has either "(a) A statement that a del>onture

before or after the passing of this is " redeemable " would appear not

Act deposited any of its debentures to be such an obligation : Chicago

to secure advances from time to and North West Granaries, [1898]

tinae on current account or other- 1 Ch. 263.

wise, the debentm-es shall not be (b) Fitzqcrald v. Pcrssc, [1908]

deemed to have been redeemed by 1 Ir. 279.

reason only of the account of the
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question whether such re-issued debentures require registration was

raised in New London and Suburban Omnibus Co. (c), where Neville, J.,

did not decide the question, but held that in that particular case the

debentures did not require registration.

The reissue of a debenture or the issue of another debenture

under the powers conferred by the section, whether the re-issue or

issue, was made before or after the passing of the Act is for the pur-

poses of stamp duty, but not for the purposes of a provision limiting

the amount or number of the debentures to be issued, to be treated

as the issue of a new debenture.

A person lending money on the security of a debenture re-issued

under the section, which appears to be duly stamped, may give the

debenture in evidence in any proceedings for enforcing his security

without payment of the stamp duty or any penalty, unless he had

notice, or, but for his negligence might have discovered that the

debenture was not duly stamped ; in any such case the company will

be liable to pay the proper stamp duty and penalty (d).

The section does not prejudice («) the operation of any judgment

or order of a Court of competent jurisdiction pronounced or made
before the 7th March, 1907, as between the parties to the proceedings

in which the judgment was pronounced or the order made, and any

appeal from any such judgment or order must be decided as if the Act

had not been passed (e), or {b) any power to issue debentures (/ ) in

the place of any debentures paid off or otherwise satisfied or ex-

tinguished, reserved to a company by its debentures or the securities

for the same (g).

If there is no time specified for the repayment of the principal

moneys secured, the principal money will be repayable on demand,

unless the mortgage shows an intention to the contrary, but the

mortgagee must give the mortgagor a reasonable time to find the

money {h), and the same rule applies to the mortgagor's right to re-

deem where the mortgage is an equitable one, but in the case of a

legal mortgage the mortgagor must give the mortgagee six months'

notice, or pay him six months' interest in lieu of notice (^).

Where, however, the covenant for repayment provides that the

principal moneys shall be repayable on the happening of events

(c) [1908] 1 Ch. 621.

(d) Companies (Consolidation)

Act, 1908, s. 104 (4).

(c) See on this sub-section New
London and Suburban Omnibus Co.,

[1908] 1 Ch. 621.

( / ) Such debentures would it is

thought require to be stamped
afresh.

(g) Companies (Consolidation)

Act, 1908, s. 104.

(h) Fitzgerald's Trustee v. Mel-

lersh, [1892] 1 Ch. 385 ; Hopkins v.

Worcester and Birmingham Canal
(1868), 6 Eq. 437 ; Tewkesbury Gas
C'o.,[1911]2Ch.279;affirmed,[1912]
1 Ch. 1 ; Deverges v. Sandeman,
Clarke <L- Co., [1902] 1 Ch. 579, per
Cozens-Hardy, L.J.

{i) Fitzgerald's Trustee v. Mel-
lersh, [1892] 1 Ch. 385.
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which may not happen for an indefinite period {k), or where the

debenture or debenture stock is stated to be irredeemable, and there

is no provision for redemption or covenant for repayment, there the

debenture stock or debentures will be what is called perpetual or

irredeemable, and the transaction will not be a borrowing of money
or come within the provisions of a power to borrow, but will be a sale

of a perpetual annuity (/).

Formerly there was doubt as to whether a company could create

perpetual debentures or debenture stock, as it was said that such

stock offended the rule against clogging the equity of redemption

of mortgaged property {m) ; and it may be that in some cases such

debentures or debenture stock would offend against the perpetuity

rule {n). These doubts were removed by section 14 of the Com-

panies Act, 1907 (o), which applies retrospectively, and a condition

contained in any debentures {p), or in any deed for securing deben-

tures, will, in spite of any equitable rule to the contrary not be

invalid by reason only that it makes the debentures irredeemable

or redeemable only on the happening of a contingency, however

remote or on the expiration of a period however long. It will be

noticed that this section does not affect cases like Jarrah Titnher v.

Samuel (q), where the question was not whether the company could

validly issue the debenture stock, but whether it could give a mort-

gagee of such stock when issued an option to purchase the stock as

part of the mortgage transaction ; nor does the section touch the

Southern Brazilian Rio Grande do Sul Railivay (r), which turned on

the construction of a memorandum of association which gave a power

to borrow, but not to raise money; where perpetual de])enture

stock is secured by a floating security such security will become

enforceable on the company being wound up (s), but unk>ss the

debenture stock is then payable the holder of such stock will have

a claim for damages against the company, as it will have broken its

covenant to pay him a perpetual annuity (Z). Such claim will be

enforceable in the winding-up.

{k) Per RiGBY, L.J., in City of floating charges.

London Brewery v. Inland Revenue, (n) Op. Grey on Perpetuities,

[1899] 1 Q. B. 121, 138, but it 2nd Ed., pp. 438 et scq. ;
Lon-

would seem, in spite of the remarks don and South Western Radjmy

in tliis case, that stock cannot pro- v. Goinm (1882), 20 t'. D. ij*)-;

perly be described as irredeemable, Woodall v. Clifton, [1905] 2 ^^'•j'^' '

where the company has an option Tyrrell's Estate, [1907] 1 Ir. 297.

to redeem it, see per Collins, M.R., (o) Replaced by Companies

and RoMER, L.J., in Jarrah Timber (Consolidation) Act, 1908, s. 103.

V. Samuel, [1903] 2 Ch. 1. { p) The expression '
(»p"^'»-

(/) Southern Brazilian Rio Grande tures " include delienturo btocK

do Sitl Railway, [1905] 2 Ch. 78; Companies (Consolidation) Act.

Attree v. Hawe (1878), 9 C. D. 337 ;
1908, s. 285, probal)ly it woul.l also

City of London Brewery v. Inland include debenture stock cert ilicatc.-..

Revenue Commissioners, [1899] 1 Cunard Steamship v. Hopwooa,

Q. B. 121. [1908] 2 Ch. 5(54.^

(m) Jarrah Titnber v. Samuel, (q) [1904] A. C. 3-3.

[1903] 2 Ch. 1, [1904] A. C. 323; (r) [1905] 2 Ch. 78.

but cp. De Beers Consolidated Mines (s) Cp. Hodson v. lea to. U»»y^.

v. British South Africa Co., [1912] 14 C. D. 859 ;
Wallace v.Aulomatic

A. C. 52, where there are dicta of Machines, [1894] - ^n- ,'"*''

all the learned Jaw lords suggesting Soidhern Brazdian R>o <rranac ao

that this doctrine does not apply to Sul Railway, [19UoJ 2 cn. o.
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It has been said {t) that the power of sale given by the Con-
veyancing and Law of Property Act, 1881, to mortgagees, does
not extend to debenture-holders, and that they have consequently
no implied power of sale. If this is so, debenture-holders have also

no power of appointing a receiver under that Act, it is therefore

not unusual to insert a clause in debentures, providing that a certain

number of the debenture-holders shall have power to appoint a

receiver, it will be as well to incorporate the provisions of the Con-
veyancing and Law of Property Act, 1881 ; but these provisions

will not by themselves be enough, for it is desirable that the receiver

should have power to carry on the business of the company to enter

into possession, and to sell the property charged by the deben-

tures (u)
; and he will also have to deal with capital, and not merely

with income. It is important for such a power to expressly provide

that the receiver shall be the agent of the company (x), otherwise

he will be the agent of the debenture-holders (y), and they will be

personally liable on his contracts ; if the receiver is the agent of the

company neither he (z) nor the debenture-holders appointing him (a)

will be personally liable on contracts entered into while the company
is a going concern, and the persons appointing him will not be
liable after a winding-up order has been made. Where the deben-

tures are set aside under the Bankruptcy Acts of 13 Eliz. c. 5, the

debenture-holders and any receiver appointed by them will be

jointly and severally liable to account as trespassers for any

property which has come to their hands {aa). The position of

such a receiver after a winding-up order has been made raises a more

difficult question, it would seem clear from Gosling v. Gaskell (6),

that the receiver will cease to be the agent of the company ; and it

would seem probable that he will be personally liable on contracts

entered into after such an order ; but the question still remains

whether he may carry on the business ? The view of the Court of

(0 Blaker v. Herts and Essex 1 Ch.' 470 ; Deyes v. Wood, [1911]

Waterworks Co. (1889), 41 C. D. 1 K. B. 806, shows that in the

399, a case of a statutory iinder- absence of most clear words a

taking. receiver to whom the powers,

(u) See for other powers the usually given by debentures, are

forms set out below at pp. 528 and given, will be the agent of the

529. debenture -holders, and not of the

(x) The remarks in Richards v. company.
Kidderminster, [1896] 2 Ch. 212, as {z) D. Oiven & Co. v. Cronk,

to the receiver in that case not being [1895] 1 Q. B. 265 ; Bissell v. Ariel
the agent of the company seem in- Motors (1906) a^id George Walker
consistent with Gosling v. Gaskell, (1910), 27 T. L. R. 73.

[1897] A. C. 575 ; cp. also Re Hale, (a) Gosling v. Gaskell, [1897]
[1899] 2 Ch. 107 ; Bissell v. Ariel A. C. 575.
Motors (1906) aivi George Walker (aa^ Re Goldburg, [1912] 1 K. B.

(1910), 27 T. L. R. 73. 606.

{y) Robinson Printing Co. v. Chic, (b) Gosling v, Gaskell, [1897]
[1905] 2 Ch. 123 ; Re Vitnbos, [1900] A. C. 575,
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Appeal in Henry Pound, Son, and Hutchins (c) seems to be that a

receiver could not do so, the view of Rigby, L.J., in Gaskell v.

Gosling {d) seems to be tliat he could do so, and would be entitled to

be indemnified out of the assets subject to the charge, but not out

of any other assets of the company ; this latter view would seem to be

preferable and more consistent with the principle that the rights of

a mortgagee are altogether outside the winding-up (e). Where, as

occasionally happens, the power to appoint a receiver is given to

one of the debenture-holders, the power is a fiduciary one, and must

be exercised in the interest of the debenture-holders as a whole, and

not so as to favour the particular debenture- holder or the company (J),

but in the absence of bad faith the Court will not appoint a receiver,

where the debenture-holders have power to do so, and have exercised

such power (g).

Usually a specified number of the debenture-holders are em-

powered to appoint a receiver at any time after the principal moneys

become payable. It has been asserted that in a matter of this sort

powers must be exercised or votes given with the view of benefiting

the debenture-holders as a whole (h). There does not, however,

seem to be any reason wdiy powers or votes of this sort are not as

much a right of property, as the votes given to shareholders ; but,

of course, where some of the creditors of a particular class have

interests which are opposed to the interests of other members of that

class, the Court will take this fact into consideration, if, for any

reason, its sanction to an appointment or a scheme is required (?)•

The debenture will provide that the moneys received by tlie

receiver shall be applied in the payment of the expenses incurred by

him as receiver, including the payments which have priority under

the Conveyancing and Law of Property Act, 1881, section 24, sub-

sections (1), (2), and (3), viz. (1) rents, taxes, and outgoings affecting the

mortgaged property
; (2) annual sums or other payments, and tiie

interest on all principal sums having priority to the debentures ;

(3) his commission {k), the premium on fire, life and otlier insurances

(c) (1889) 42 C. D. 402; the view [1897] 1 Q. B. 517, at p. 522.

of Fry, L.J., seems to tiirn on the (i) Alabama, New Orleatis, Tcxa-x,

construction of the deed there in and Pacific Junction Bailway Co.,

question. [1891] 1 Ch. 213 (and especially the

{d) [1896] 1 Q. B. 669, 700. judgment of Bowen, L.J., at pp.

(e) See David Lloyd ct Co. (1877), 243,244); Wedrjwood Coal and Iron

6 C. D. 339; Longendale Cotton Co. (1877), 6 C. D. 627, and the

Spinning Co. (1878), 8 C. D. 150. bankruptcy ca«cs of which Rr

(/) Maskelyne British Type- Strawbridgc (1883), 25 C. D. 266

writer, [1898] 1 Ch. 133. is the last, are cases of this cla.ss.

(g) Joshua Stubbs & Co., [1891] {k) The Court cannot except by

1 Ch. 475 ; and see Henry Found, consent fix the remuneration of a

Son, and Hutchins (1889), 42 C. D. receiver on an ajipHcation in a

402. winding-up: Vimbos, Ltd., [1900]

{h) Cp. Finlay v. Mexican Co., 1 Ch. 470,
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(if any) properly payable under the debentures or under the last-

mentioned Act, and the cost of executing necessary and proper

repairs directed in writing by the mortgagee (l).

Then will come the payments which have priority by virtue of

section 107 of the Companies (Consolidation) Act, 1908 {m) ; for

these expenses will, at all events, where the receiver has taken

possession (n), and it is thought where he has not done so, have the

same priority as in the case of a receiver appointed by the Court.

The balance will be applied in paying the moneys secured by the

debentures, and if anything remains after making these payments

the company will be entitled to it. Prima Jacie all payments to the

debenture-holders will in the first instance be appropriated to

interest (o) ; and only when all interest has been paid will moneys
be applied in paying off capital. This is usually to the advantage of

the debenture-holders, as interest will continue to run on capital,

but not on interest unpaid ; but where the security is insufficient,

as the debenture-holders will not wish to pay income tax on interest

received while their capital is unpaid, it is advantageous for them

to receive payments on account of their capital in the first instance,

in such a case if the security is being enforced by the Court it will

order that any property distributed shall not be appropriated

to capital or income or shall be applied in the first instance in

paying off the capital (p), because it will assume that all the

debenture-holders would elect to do what is most advantageous to

them ; but ordinarily such payments will be liable to adjustment,
if there should ultimately prove to be sufficient funds (q).

Where a receiver is appointed under the powers in an instrument
notice of the appointment must be given to the Registrar of Joint

Stock Companies in the same way as where a receiver has been
appointed by the Court (r).

Every receiver or manager of the property of a company who has

been appointed under the powers contained in any instrument, and
who has taken possession, must once in every half-year, while he
remains in possession, and also on ceasing to act as receiver or

(I) This would be all the deben- appointed a receiver, though some
ture-holders, but it is thought that may prefer to have a clause
such expenses would bo part of the enabling him to make payments
expenses of carrying on the business. generally on account of principal

(m) See post, pp. 572 et seq. and interest, until it is ascertained
(n) Barnbys, Ltd., (1899) W. N. that the company has sufficient

103. assets to make the other mode of
(o) Bower v. Marria (1841), Cr. distribution desirable.

& Ph. 351. (r) Companies (Consolidation)

( p) Smith V. Laio Guarantee, Act, 1908, s. 94 ; for form see post,

[1904] 2 Ch. 569. p. 567. A receiver or manager
{q) Calgary and Medicine Hat, etc., making default is liable to a fine of

Co., [1908] 2 Ch. 652, where the £5 for every day during which the
Court had appointed the receiver. default continues; in Scotland the
Presmnably a receiver appointed prosecution must be at the instance
by debenture -holders under a of the Lord Advocate or a pro-
power would have the same powers curator fiscal, as the Lord Advocate
as the Court has where it ha? directs: ibid., s. 21Q.



Dissolution of Company 475

manager, file with the Registrar of Joint Stock Companies an abstract

in the prescribed form of his receipts and payments during the

period to which the abstract relates, and must also on ceasing to

act as receiver or manager file with the Registrar notice to that effect.

The Registrar must enter such notice on the register of mortgages

and charges. Every receiver or manager who makes default in

complying with these provisions will be liable to a fine not exceeding

£50 is).

A difficulty sometimes arises on a sale of lauds or letters patent,

owing to the company having been dissolved before the legal estate

has been got in by the mortgagees, or the purchasers from them,

it is thought that if the dissolution of the company does not terminate

its interest in the property, the Court can, without declaring the

dissolution void (s.s), appoint a new trustee under section 25 of the

Trustee Act, 1893, on the ground that there is no existing trustee,

and then make a vesting declaration under section 26 (1) of that

Act (t). Moreover it can probably make a vesting declaration

under section 26 (2) of the Trustee Act, 1893, on the ground that the

trustee cannot be found (u).

But the question remains does the dissolution of the company

terminate its rights in its property, e.g. in leaseholds or freeholds

which it has not assigned. Apparently that is not the effect in the

case of property which is held in trust for the company (x) ; but it has

been held that a company's interest in leaseholds terminated with

its dissolution (y), the decision being founded on passages in Black-

stone, vol. i. p. 484. ; Kyd on Corporations, vol. ii. p. 516 ;
Grant

on Corporations, p. 303 ; the reasoning being that it is an implied

condition of every such grant, and that the grant being made to the

corporation for beneficent purposes, when the corporation ceases the

public spirit of the grantor is rewarded by the property reverting to

him (z). It may perhaps be doubted whether such condition should

be implied to a modern commercial corporation, where there is no

beneficent purpose and therefore no public spirit to be rewarded (a).

(s) Companies (Consolidation) (u) General Accident Assurance

Act, 1908, s. 95. For forms see Corporation, [1904] 1 Ch. 147 :

next page. The offence can be pro- Richard Mills <t Co. {Bricrly Hill)

secuted under the Summary Juris- [1905] W. N. 36 ; but cp. Tayhry
diction Acts; in Scotland prosecu- Agreement Tr^tst^, [1904] 2 Ch^ 737 ;

tion must be at the instance of the Niger Patent Co., [1904] W. N. 99.

Lord Advocate or a procurator fiscal, {x) Re Higginson and Dean, [
1 8'.t9

]

as the Lord Advocate directs : ibid., 1 Q. B. 325.

s. 276. (.V) Hastings Corporation v.

(ss) As to declaring the dissolu- Leiton, [1908] 1 K. B. 378: but cp.

tion void, cp. Spottiswoodc, Dixon Pryce Jones v. Williams, [1902] 2

and Hunting, [1912] 1 Ch. 410. Ch. 517.

(t) Re No. 9, Bomore Road, [1906] (2) Hastings Corporation v. Lct-

1 Ch. 359 ; Re Land at Farnborough, ton, [1908] 1 K. B. at p. 387.

[1906] 1 Ch. 391 ; King of Hanover (a) See post, p. 993, where the

v. Bank of England (1869), 8 Eq. matter is more fully discu.ssed.

350.
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Notice of Keceiver or Manager ceasing to act as such (aa).

Certificate No. Form No. 57a.

A 5s. Companies Registration

Cj Fee Stamp must be impressed

here.

The Companies (Consolidation) Act, 1908.

Notice to be given by a Receiver or Manager on ceasing to act as such.

(Pursuant to section 95.)

Name of Company Limited.
This notice must be filed by the Receiver or Manager within 21 days

from his ceasing to act as such. The penalty for default is a fine not
exceeding £50.

Presented for filing by
To the Registrar of Joint Stock Companies.

I, the undersigned, of

hereby give you Notice that I ceased to act as Receiver or Manager of the
Company Limited, on the day of

Signature,

Date.

Absti'.act of Keceipts and Payments by Receiver or Manager (aaa)

Certificate No. Form No. 57.

The Companies (Consolidation) Act, 1908.

[No Registration Fee payable.]
Receiver or Manager's Abstract of Receipts and Payments.

(Pursuant to section 95.)

Name of Company Limited.
Name and Address of Re-|

ceiver or Manager /

Date and description of in-^

strument under which Re I

ceiver or Manager is ap-[
pointed. >

Date of taking possession.

Period covered by the Ah-\ From
stract. / To

Presented for filing by

Abstract

%

ileceipts. Payments.

(aa) Form 57a prescribed by order
of the Board of Trade of 29th March,
1909.

d.

Signature.

Date.

[aaa) Form 57 prescribed by order
of the Board of Trade of 29th March,
1909.

'ii.
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Form of Trust Deeds.

We now come to the question of covering deeds or trust deeds for

securing debentures or debenture stock (b). Debenture stock very

rarely contains any charge in itself, and is therefore almost always

secured by a trust deed. Debentures, although usuall}'' conferring a

charge, are not infrequently accompanied by a trust deed, so that

the debenture-holders may have the benefit of a fixed charge on

certain of the property of the company {e.g. its freeholds and lease-

holds) {aa). The covering deed will also usually confer a floating charge

over the property not subject to the fixed charge, so as to enable tlie

trustees to utilize all the property of the company in exercising their

powers. The requirements of the Stock Exchange Committee where

an official quotation is desired have already been mentioned (66).

A covering deed is usually made between a company and the

persons who are to act as trustees for the debenture or debenture

stock holders, and the question arises how far can an individual

debenture- holder or debenture stock holder enforce its provisions ?

There can be no doubt that a contract by A. with B. to pay C. a sum

of money is not ordinarily enforceable by C. (c), and a contract by

the company with trustees for debenture or debenture stock holders

to pay such holders principal or interest is equally unenforceable ((/) ;

but a contract by A. with B. to deal with certain property in a

certain way for the benefit of C, or to pay B. certain money for the

benefit of C, or to pay C. money out of certain property would

raise a trust on which C. would be entitled to sue (e), and conse-

quently a debenture or debenture stock holder is entitled to enforce

the provisions of the deed against the property subject to the trusts

of the deed. In any case, if there is a covenant for payment with

the debenture or debenture stockholder in liis debenture or deben-

ture stock certificate, he can sueonit(/).

(6) A copy of any trust deed for 132 L. T. Jo. 135.

Beciu'ing any i.ssue of debentures (bb) See supra, p. 459.

or debenture stock mvist be for- (c) Tweddlc v. Atkinson (18(31), 1

warded to every holder of any such B. & S. 393.

debentures or of any portion of (d) Dundrrland Iron Ore Co.,

such stock on payment m the case [1909] 1 Ch. 446.

of a printed trust deed of one (e) This would seem to be the

shilling or such less sum as may be result of the causes ; .see Empress

prescribed by the company, or Engineering Co. (1880), Ifi C. D.

where the trust deed has not been 125, 129; Oandy v. Gandy (1885),

printed, on payment of sixpence 30 C. D. 57; Re Flavell (1884), 25

for every one hundred words C. D. 89; but such provisions do

required to be copied : Companies not make the cestiris qui trustcnt

(Consohdation) Act, 1908, s. 102 (2). creditors of the company; see

The penalty and the mode of pro- Uruguay Central and Hygiirritas

ceeding for it is the same as in the Railway of Monte Video (1879), 11

case of a refusal to allow in- C. D. 372.

spection of the register of debenture- (f)Olathe Silver Mining Co.

holders : see s?ipra, p. 460, note (/O. (1884), 27 C. D. 278; and see

(aa) A fixed charge may be made Robinson v. Montgomeryshire

to rank after a floating charge: Brewery, [1896] 2 Ch. 841.

Robert Stephenson and Co. (1902),
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The property which is to be subject to the charge is usually con-

veyed to the trustees—in the case of leaseholds a term by way of

sub-demise being created—for the purpose of securing principal

interest and other moneys (</) payable under the trust deed, and the

deed provides that the trustees shall permit the comp'any to carry

on its business on the property until (in effect) the security becomes

enforceable and is enforced, i.e. until the principal moneys shall

become payable and the trustees shall enter and take possession or

sell or appoint a receiver under the powers for such purposes con-

ferred by the deed. If foreign property is comprised in the deed,

and the lender has an equity according to English law, the Court

will enforce the charge, even though the deed does not comply with

the formalities of the lex loci (h).

The deed also specifies the events in which the principal moneys

shall become payable, such events being the same as in the case of

debentures (hh), and usually corresponding with those in the deben-

tures (if the deed secures debentures, and not debenture stock).

Then follow a variety of powers which the company with the

consent of the trustees or the trustees with the consent of the com-

pany may exercise over the property which is subject to a fixed

charge, while the company is carrying on its business, e.g. powers

of sale, exchange, partition, leasing, surrendering, or accepting sur-

renders of leases, compromising and releasing the property subject to

the specific charge on receiving other property of at least equal value.

The deed will then enable the trustees to invest the moneys in the

nature of capital moneys arising from such dealings, usually in trust

securities or securities of a similar nature or with the consent of the

company while it is carrying on its business in paying prior incum-

brances, making improvements in the property subject to the fixed

charge or in the acquisition of any property which the trustees may
consider to be desirable to acquire. The power to acquire property

will authorize a purchase from the company of property already

subject to the floating charge {i).

Moneys arising under such powers and also moneys arising under

over-riding powers as, e.g., under powers conferred by the Lands

Clauses Act {Ic), or the powers of compensation conferred by the

(g) This should include the Estates, [1911] 2 Ch. 85.

trustee's remuneration; without 0>) Mercantile Investment Co. v.

,, A 4^\ ^ ^ ^A 4.
River Plate Co., [1892] 2 Ch. 303 ;these words the trustees would not „ •, • , o ^i, ^ t v-r

, , J- , ^ A 7
British South Ajrica Company v.

have a charge for this : Re Accles ^^ ^^^^^ Consolidated Mines, [1910]
(.1903), 51 W. R. 57; and cp. j ch. 354; reversed on another
Piccadilly Hotel Co., [1911] 2 Ch. point, [1912] A. C. 52.

534. Where sohcitors acting for (hh) See supra, pp. 467 and 468.

trustees alone have prepared the „ /j.L^rnu^'lnn'"'^"'^''''
^''''""'''''

, ^ , , J • X- J. ^ ^1 [1909] 2 Ch. 609.
trust deed and investigated the

^^^^ p-^^ ^ p^^ (\^1&), 3 C. D.
title to the property, they will 30 . King v. Midland Railway
have a lien on the trust deed: Dee (1869), 17 W. R- 113.
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Licensing Act, 1904 {I), will, if the property affected is part of the

specifically mortgaged property, themselves become part of such

property. The Court has struggled in cases under the Licensing

Act to say that the compensation money arose under powers in the

trust deed so as to enable the trustees to invest it in securities autho-

rized for such moneys, instead of investing in trust securities. Thus,

Neville, J., held (m) that the compensation proceedings were " a

controversy in relation to the mortgaged property," and Kekewich, J.,

held {n) that as the trustees had been compelled to sell, the money
arose under a power of sale. It is thought desirable, however, in

these cases to make the powers of investment above referred to

applicable to all moneys which form part of the specifically mortgaged

property. Such property wlien conveyed to the trustees will not

now (o) have to pay a duty of Gd. per cent, on the entire debt as a

substituted security, as Avas formerly the case {p).

We now come to the provisions for enforcing the security. It

would seem desirable to enable the trustees to obtain a foreclosure

decree, though this is not the usual remedy where there is a trust

deed, and for this purpose there should be a power of sale, and not

a trust for sale {q), and the proviso for redemption, which is usually

at the end of the deed, should be so framed as to enable the company
to redeem only before it has made default in payment of tlie principal

moneys (r). The trustees should also be given power to take posses-

sion and to appoint a receiver, but frequently there is a proviso for

the protection of the company that these powers shall not l)e exorcised

except in cases of urgency, or if the company has gone into winding-

up, unless the trustees have given the company an opportunity of

paying off the principal money, or of remedying the thing which has

caused the debentures to become payable before their time. Wliere,

as is frequently the case, trustees can enter on giving a certificate

(Z) Law Ouarantee v. Mitcham, 686 ; British Oil and Cake Milh

[1906] 2 Ch. 98, and see also cases v. Inland Revenue Commissioners

in next, two notes ; but cp. Bent's [1903] 1 K. B. 689. As to registra-

Breioery Co. v. Dykes (1909), 100 tion of such a deed, see tjcs/, p. 5.35,

L. T. 476. note (m).

(m) Noakes v. Noakes <k Co., {q) Jenkin v. Bow (1851), 5 De

[1907] 1 Ch. 64. G. & Sm. 107 ; Sampson v. Patlison

{n) Dawson V. Braiines Tadcaster (1842), 1 Ha. 533; Schiveizer v.

Breweries, [1907] 2 Ch. 359, and Mayhew (1862), 31 Bcav. 37.

Warrington, J., came to the same (r) Sampson v.Pattison (1842), 1

conclusion in Bentley's Yorkshire Ha. 533 ; and see also Re Owen,

Breweries, [1909] 2 Ch. 609. [1894] 3 Ch. 220 ; Balfe v. Lord

(o) The duty now is not to exceed (1842), 2 D. & VV. 480. Of course

10«. : Revenue Act, 1903, s. 7 ; but such a proviso will not prevent

the Act is not retrospective : redemption after that date, but,

Suffield v. Inland Revenue Commis- it will, it is thought, creat«- an

sioners, [1908] 1 K. B. 865. estate which on default woidd,

(p) Gartside v. Inland Revenue before the Judi<-aturc Acts, hav.i

Commissioners ( 1900), 82 L. T. been absolute at law.
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that in their opinion there is a case of urgency, the Court will not go
behind such a certificate if given honestly and without recklessness {s).

The deed then confers on the trustees wide powers for carrying on
the business of the company after they have exercised such powers
of entry, etc., and also gives them power to remove receivers and
appoint others in their place, and to fix the remuneration of a

receiver, and to delegate to any receiver the powers conferred on
the trustees or any of such powers ; the other provisions as to

receivers are the same as those contained in debentures, except that

the receiver should pay over the surplus moneys, to the trustees.

Then come the provisions as to applying the proceeds of a sale which
are again much the same as in debentures, though it is advisable to

reserve to the trustees a power not to distribute the funds im-

mediately, where they have only a small sum in their hands. Then
follows an investment clause, the range of investments being usually

limited to trustee investments, but it is desirable to give the trustees

power to leave money on deposit at a bank.

Then follow certain powers applicable whether the trustees have
enforced their security or not, for facilitating sales, exchanges,

partitions, leases, etc., and for protecting purchasers and others

dealing with the trustees, when they exercise the powers conferred

on them by the trust deed, and a clause giving power to convey,
etc., by reference to the Conveyancing and Law of Property Act, 1881,

and the Conveyancing Act, 1911.

Then follow various covenants by the company to keep proper
books of account and to supply the trustees with copies of balance

sheets, etc., to carry on their business properly, to allow the trustees

to inspect all the property subject to the charge. To pay preferential

debts, and other debts having priority to the charge, and not to

create mortgages having priority to or ranking pari passu with the

charge. To pay the trustees remuneration {t) and hotel and travelling

expenses, and the expenses of carrying out the trusts, powers, and
provisions of the trust, and to keep a proper register, to insure, to
keep buildings, etc., in good repair, and not to pull the same down,
without the consent of the trustees, and for further assurance.

Then follow certain powers conferred on the trustees. Power, in

(s) Joplin Brewery v. Law from a sale on a sale by the Court :

Guarantee Trust and Accident Piccadilly Hotel Co., [1911] 2 Ch.
Society, Times Newspaper, Nov. 534. Without them it has been held
17, 1909. that the remuneration will not be

(t) Not infrequently this remune- allowed after a receiver has been
ration is made to continue notwith- appointed: Debenture Corporation
standing the appointment of a v. Uttoxeter Brewery, Ctiittv, J.,
receiver, and the fact that the April 25, 1895 ; but it may be
ti-usts are being administered by doubted whether this case is con-
the Com-t ; if these words are in- sistent either with the Piccadilly
serted the trustees' remuneration i?o<pi Co., [1911] 2 Ch. 534, or with
if properly charged on the as.sets. South Western of Venezuela (Bar-
will be a charge on the fund arising quisimeto) Eailway, [1902] 1 Ch. 701.

I
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case of default by the company, to insure and to apply the insurance

money, to act on information except telephonic {u), and to employ
solicitors or other agents, further provisions for protecting trustees,

a power to appoint trustees (given to the company with the

sanction of an ordinary resolution of debenture stock holders, where
a Stock Exchange quotation is desired). Power for a majority of

the trustees to act, the proviso for reconveyance, a clause incor-

porating the provisions of the schedules as to the form of deben-

ture stock certificates and as to meetings, and a clause dealing with

notices.

This brings us to the form of the debenture stock certificates.

It must be borne in mind that this is the only document which gives

the debenture stock holder anything in the nature of a direct contract

with the company. Not infrequently the conditions of issue of the

debenture stock are simply set out in the schedule to the trust deed,

but it seems better to give the debenture stock holder the power of

suing the company for his principal or interest, and so the conditions

should be endorsed on the certificate and should be referred to on

the face of the certificate (x).

For the purposes of a Stock Exchange quotation the requirements

are the same as in the case of debentures [y), and the certificate after

certifying that the holder is entitled to a certain amount of the

stock, refers to the trust deed, and, as already stated, to the con-

ditions of issue of the stock. It is under the company's seal, and

has the usual notice as to stock not being transferred unless the

certificate is produced.

With regard to the conditions to be endorsed on the certificate,

they should provide for the holders of the debenture stock ranking

pari passu, for the conditions of repayment and redemption and for

payment of interest, for a register of debentures being kept, for

certificates, for transfers (z), and for the transferees taking free from

equities. The remarks on these matters which have been made

with reference to debentures, may be referred to here. The pro-

visions as to transfers usually contain a clause designed to prevent

the stock becoming too much subdivided.

Turning to what is usually the third schedule to the trust deed,

(u) The Stock Exchange autho- here to repeat wliat lias ah-cady

rities usually require this excep- been said with ref(!rcncc to forged

tion where a quotation is desired. and fraudulent transfers of shares,

(x) Dundcrlund Iron Ore Co., and as to certificates oblaiucd by

[1909] 1 Ch. 446 ; and see /("ofemson fraud or forgery. These remarks

V. Montgomeryshire Brewery, [ISOtiJ a£)ply in the case of debenture stock

2 Ch. 841, which shows that a direct or debentures no less than they

contract will thus be given. do in the case of shares see supra,

(y) See supra, p. 464. pp. 280 et acq., and pp. 294 tt scq.

(z) It is not thought necessary

S.C.L. * I
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namel}^ the provisions relating to meetings and the powers conferred
on majorities. There is a power to convene meetings usually given
to the trustees and the company, also a power for a certain number
or a specified proportion of the holders to requisition a meeting.
There is a provision for the voting rights of the holders, holders to
whom debentures have been issued as collateral security usually
ranking as if the face value of their debentures were owing to them (a).

The schedule provides what number of debenture stock holders are
to constitute a quorum, usually the holders of a certain specified

amount of stock, e.g. half of it, or even three-quarters of it (6). It

also provides for the chairman and other incidental matters which
relate to the actual holding of the meeting.

Then come the powers (c) conferred on the debenture stock
holders by extraordinary resolution. These usually are : (1) power
to remove a trustee

; (2) power without any further sanction to
bmd the debenture stock holders by any compromise or arrangement
Mdth the company which the Court could sanction under section 120
of the Companies (Consolidation) Act, 1908, if it had been agreed to
at a duly summoned meeting by the statutory majority (cc). The
decisions under the Joint Stock Companies Arrangement Act, 1870
(which now is replaced by section 120 of the Companies (Consolida-

tion) Act, 1908), which are referred to in discussing that section (d),

show that such a power enables the persons to whom it is given to do
pretty well anything ; but the power is usually followed by one
which is almost if not quite, equally wide, namely : (3) power to

agree to any variation in the provisions of the trust deed, or in the

security thereby created, and to release or modify any of the rights

of the debenture stock holders, and to discharge or exonerate the

trustees from all liability in respect of any breach of trust. This

power is somewhat wider that the one used in Mercantile Investment

artel General Trust Co. v. International Company oj Mexico (e), and it

would certainly authorize the release of a guarantee in exchange for

an increase in the debenture interest {J ), or a meeting to allow the

(a) Kent Collieries (1907), 23 (cc) Under such a power redeem-
T. L. R. 407, 559. able debenture stock can be con-

(b) Cp. Clay v. Grand Junction verted into ii-redeemable debenture
(1905), 21 T. L. R. 31 ; Henians v. stock: Northern Assurance v. Farn-
Hotchkiss Ordnance, [1899] 1 Ch. /mm^reii-eWes (1912), 56 Sol. J. 360.
115.

^ (d) See infra, pp. 727 and 728,
(c) A very sweeping power ex- for schemes sanctioned under this

pressed in general words was held section, and see as to such a power
in Hay v. Swedish and Norwegian in a deed Lahuan and Borneo Co.
Railway (1889), 5 T. L. R. 4G0, not (1902), 18 T. L. R. 216, where a sale
to enable a meeting to sanction for shares was held to be authorized,
anything contradictory to the deed ; (e) [1893] 1 Ch. 494 n., and see
it is thought that the powers here also [1894] 1 Ch. 578 ; Sneath v.
given which have been tested by Valley Gold, Ltd., [1893] 1 Ch. 477,
decisions, go further, though it cases dealing with the question
would be impossible to exceed the when a power to compromise arises,
generality of the terms in the case (/) Shaw v. Boycc, Ltd., [1911]
"ted. 1 Ch. 138.
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company to convert redeemable into irredeemable debenture
stock (j^), to create a loan ranking in priority to the debenture
stock (g), to give other debenture stock holders the benefit of the

deed pari passu with the original holders {h), or to give the company
time at all events in cases where the rights of the debenture stock

holders inter se are not altered {i), such powers usually arise where
there is any difficulty in obtaining payment in full of principal

money and interest {k). Such powers continue even after the equity
or redemption has been assigned, and the original debtor has dis-

appeared {l). The fact that a debenture-holder has succeeded in an
action for interest against the original debtor because the scheme
was held to be bad, will not estop the assignee of such debtor even
where he has found the money for defending the action, from denying
the right of the debenture-holder to the property comprised in the
security, and showing the scheme to be valid {vi) . In an action by
a debenture stock holder to impeach the exercise of such a power,
the other debenture stock holders must be parties (m//t).

Stamp Duties.

(a) Loan Capital.—Where any company formed or established in

the United Kingdom proposes to issue any loan capital, it must, before

the issue thereof, deliver to the Inland Revenue Commissioners a

statement of the amount proposed to be secured by the issue. Every
such statement is charged with an ad valorem stamp duty of 25. ^d. for

every £100 and fi-action of £100 over any multiple of £100 proposed

to be secured by the issue, but the duty is not charged to the extent

to which it is shown to the satisfaction of the Inland Revenue Com-
missioners that the Stamp Duty payable in respect of a mortgage or

marketable security has been paid on any trust deed or other docu-

ment securing the loan proposed to be issued. A company neglecting

to deliver a statement or failing to pay the duty will be liable to pay
in addition a sum equal to 10 per cent, upon the amount of the duty

for every month during which the neglect or default continues. For

the purposes of the section " loan capital " includes debenture stock

or funded debt by whatever name known, or any capital raised by
any company formed or established in the United Kingdom which is

borrowed or has the character of borrowed money, whether it is in the

form of stock or in any other form, but does not include any overdraft

at the bank or other loan raised for a merely temporary purpose for a

period not exceeding twelve months {n). The section does not apply

{ff) Joseph Stocks <fc Co. (1909), {m) Mercantile Investment and
26 T. L. R. 41. General Trust Co. v. River Plate

(g) Follitt V. Eddystone Granite, Trust, etc., Co., [1894] 1 Ch. 578.

[1892] 3 Ch. 75. (mm) Northern Assurance Co. v.

(7i) Kent Collieries (1907), 23 Farnham Breweries (1912), 56 Sol.

T. L. R. 407, 559. J. 360.

(i) Finlay v. Mexican Invest- (n) Finance Act, 1890, s. 8, ftntl

ment, [1897] 1 Q. B. 517 ; Joseph see s. 10 of the Finance Act, l!i07.

Stocks db Co. (1910), 26 T. L. R. as to the rotnrn of such duty, it has

41. probablj' no apphcation except

(k) Walker v. Ebnore's German whore the loan is authoristnl hy
etc., Co. (1901), 85 L. T. 767. Statute. Alpo on Stamp Duties,

(1) Sncath v. Valley Gold, Ltd., 12th Ed., p. 229.

[1893] 1 Ch. 477.
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where the loan capital proposed to be issued is secured by a trust

deed or other document bearing the mortgage or marketable security

duty, and in these cases a statement would seem to be unnecessary (o).

(b) Mortgages and marketable securities which are not trans-

ferable by delivery, or which are so transferable, but are dated and

signed before the 6th August, 1885, are liable to the following

duties {'p) : for or in respect of the moneys thereby secured, the same

ad valorem, duty according to the nature of the security as in the case

of a mortgage.

Under the head of "mortgage bond and debenture" (except a

marketable security otherwise specially charged with duty) the

following duties are payable :

—

1. Being the only or principal or primary security for the pay-

ment or repayment of money {q) :
—

•

Not exceed

Exceeding

g£10 . . .
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Stock Exchange securities : a marketable security need not neces-

sarily give any charge or any tangible security for it, includes mere
personal securities such as promissory notes (m). In a word, prac-

tically all debentures and debenture stock certificates come within

the expression.

Where debentures, etc., can only be redeemed on payment of a

premium, the moneys lent plus the amount of the premium will be

the moneys thereby secured (x) ; but the premium is not taken into

account in ascertaining the stamp, where the premium is only payable

at the option of the mortgagors, e.g. as the price for allowing them

to redeem on a certain date («/) ; but where the mortgagor is bound

to repair and if he makes default the mortgagees are entitled to do

the repairs, and the moneys so spent by them are charged on the

property by virtue of the provisions of the mortgage deed stamp

duties are not payable in respect of such moneys (2). Kegistered

debentures, then, usually pay a duty of 2s. 6d. per cent. If they

are secured by a trust deed (a) that deed will, if the debentures

thereby secured are fully stamped, only require a 10^. stamp. In the

case of registered debenture stock, the deed is stamped with an ad

valorem mortgage stamp, and not the stock certificates ; but where

the debenture stock is payable to bearer the deed will only require

a 10s. stamp.

2. Mortgages other than marketable securities, which confer a

collateral or auxiliary or additional or substituted security other than

an equitable mortgage or are given by way of further assurance for

such purpose, where the principal or primary security is duly stamped

,

pay the following duties for every £100, and also for any fractional

part of £100 of the amount secured, 6d. (b), but so that in the case of

any mortgage created after the 31st August, 1903 (c), the whole

amount of such duty shall not exceed 10*. (d).

The following duties are payable on the transfer assignment

disposition or assignation of a marketable security of any description :

(u) Per Farwell, L.J., Speyer v. for future advances.

Inland Revenue Commissioners, (c) Gartsides v. Inland Revenue

[1907] 1 K. B. at p. 257. (1900), 82 L. T. 686 ; British Oil and

(x) Rowell V. Inland Revenue Cake Mills v. Inland Revenue, [I90'i]

Commissioners, [1897] 2 Q. B. 194. 1 K. B. 689, where new securities

(y) Knight's Deep v. Inland are given for old they are not sub-

Revenue Commissioners, [1900] 1 stituted secmities within the sec-

Q. B. 217. tion : City of London Brewery v.

(z) Suffield v. Inland. Revenue /n/a/id /Jewnwr, [1899] 1 Q. B. 121 ;

Commissioners, [1908T 1 K. B. 865. Mount Lyell Co. v. Inland Rn-.nm,

(a) See Stamp Ac't, 1891, s. 86, [1905] 1 K. B. 161.

for definition of "mortgage." {d) Revenue Act, 1903, s. 7.

(6) See also Stamp Act, 1891, The section is not i>?trosp.-ctive

:

ss. 87, and 88, particularly the Suffield v. Inlarul Ri venue, [1906] I

latter which deals with securities K. B. 865.
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(1) On a sale tlie ordinary duty on a conveyance on sale, viz. :

5s. for each £50 or fractional part of £50, or, where the sale is for less

than £300, the smaller sums mentioned under the title of Conveyance
on Sale in the schedule to the Stamp Act, 1891 (e).

(2) In the case of a mortgage the same duty as in the case of a

mortgage by deed, viz. : 2s. 6d. for every £100 or fractional part of

£100 of the amount secured, or, when the mortgage is to secure less

than £100, the smaller sums mentioned in the schedule to the Stamp
Act, 1891, under the title of Mortgage Bond, etc. In the case of an
equitable mortgage under hand only Is. for every £100 or fractional

part of £100 of the amount secured.

(3) In other cases, 10s. (/ ).

With regard to marketable securities (except colonial Government
securities) being securities transferable by delivery and bearing date

or signed or offered for subscription after 6th August, 1885, they

pay for every £10 and also for any fractional part of £10 of the money
thereby secured 2s. (g), but if such securities are to be paid off

within three years after the date of payment of duty, and the date

of repayment is conspicuously stated on the face of the security the

duty wUl be M. for every £10 if the security is to be paid off within

one year, and 6d. for every £10 if the security is to be paid off within

three years. Full duty will, however, be payable where the security

is negotiated in the United Kingdom after the date stated on the face

of the security as the date for repayment, allowance being made for

duty already paid {gg).

If any marketable security of any description is given in sub-

stitution (A) for a like security duly stamped in conformity with the

law in force at the time when it became subject to duty, it will pay
for every £20 and also for any fractional part of £20 of the money
thereby secured (i) Is. It is thought that the Official Circular of

March, 1890, which points out that registered securities and bearer

securities are not like securities is correct (k). An Official Circular

of April, 1910 {I), states that where a bearer security is issued in

exchange for a registered security, the full duty of 2s. per £10 is

payable (l).

Stock certificates to bearer are liable to a duty of an amount
equal to three times the amount of the ad valorem stamp duty which

would be chargeable on a deed transferring the share or shares or

stock specified in the certificate if the consideration for the transfer

were the nominal value of such stock (m).

(e) This would appear not to be Revenue, [1904] 1 K. B. 757, [1905]
affected by the Finance (1909- 1 K. B. 161, "a like secm-ity " it

1910) Act, 1910. See as to the would seem must be one given by
duties on transfers supra, pp. 291 the same debtor ; see also this case

and 166. as to what is " a like security."

(/) Stamp Act, 1891, Schedule, (i^ Stamp Act, 1891, Schedule,

tit. Marketable Security. tit. Marketable Secui-ity, as varied

{g) Ibid., as varied by s. 76 of by s. 76 of the Finance (1909-
tlie Finance (1909-1910) Act, 1910) Act, 1910. Section 13 of the
1910. FinanceAct, 1911,makes these pro

-

{gg) Finance Act, 1911, s. 13. A visions inapplicable to seciu-ities

fine of £20 will be incmred by per- paying the reduced rates prescribed
sons who, after the date named for by that section.

repayment, assign transfer or nego- (k) Mount Lyell v. Inland
tiate any such securities which do Revenue, [1904] 1 K. B. 757, [1905]
not bear the full stamp, or who are 1 K. B. 161.

concerned as brokers or agents in (I) Alpe on Stamp Duties, 12th

so doing. Ed., p. 168.

Qi) Mount Lyell v. Inland (m) Stamp Act, 1891, Schedule,

1
1
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On reconveyance, release, etc., of property comprised in a security

a duty of Qd. for every £100 and fractional part of £100 is payable.
A mere acknowledgment that money secured by a floating charge
has been paid ofE is not within this provision («).

.

With regard to coupons for interest on marketable securities,

whether issued with the security or subsequently in a sheet, these are

not chargeable with any duty (o).

Scrip certificates are subject to a duty of \cl. by the Stamp Act,

1891, and it is thought that sections 5 and 6 of the Finance Act, 1899

do not alter this {see Ofiicial Circular, September, 1899).

Letters of allotment and letters of renunciation were under the

Stamp Act, 1891, subjected to a duty of \d. ; but section 9 of the

Finance Act, 1899, provides that 6(Z. is to be substituted for

\d. as the stamp duty chargeable under the Stamp Act, 1891, on

a letter of allotment and letter of renunciation or other document
having the effect of a letter of allotment, when the nominal amount
which is allotted or to which the letter of renunciation relates is not

less than £5. Separate duties are chargeable under this section in

respect of letters of allotment and of renunciation, though contained

in the same document, and the stamp on a letter of renunciation ma)'

be denoted by an adhesive stamp, which must be cancelled by the

person by whom the letter of renunciation is executed. Receipts

attached to scrip certificates or letters of allotment are not liable

to any duty {p).

Resolutions for Issue of Debentures.

1. " That an issue of 300 registered mortgage debentures for

£100 each bearing interest at 5 per cent, per annum, and

conferring a floating charge over all the company's assets,

including its uncalled capital and redeemable at the option

of the company at 102 per cent, on six months' notice at

any time after the day of , 19 ,

be and is hereby authorized and that such issue be further

secured by a trust deed conferring a specific charge over

the company's freehold property and a floating charge over

tit. Stock Share Warrants issued of the Stamp Act, 1891, and s. 5

under the Provisions of the Com- of tho Finance Act, 1899. It

panics Act, 1867, and Stock Certi- would seem that the Finance

ficates to Bearer. The expression (1909-1910) Act, 1910, does not

"stock certificate to bearer " is ox- affect this, and the duty is still 30.-?.

tended by s. 5 of the Finance A per cent.

1899, so as to include " any instru- (h) Firth x.^ Inland hrvniur,

ment to bearer issued bv or on [1904J 2 K. B. -Oo.

behalf of any company or'^body of (o) Finance Act, 1894, 8. 40,

persons formed to es'tablished in passed owing to tlio decision m
the United Kingdom, and having RothnchUd and Son x Inland

a Hke effect as such a stock eerti- Revenue, [1894] 2 Q. 13. 141.

ficate to bearer." For penalties ( v) London and H cMmnistrr x.

for improper stamping, see s. 109 Inktiul licvcnuc, [190<»] 1 Q. B. Ibb.
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the other assets including its uncalled capital, and be offered

to the public, and that the solicitor be and is hereby in-

structed to prepare the necessary prospectus, trust deed,

and form of debenture.

2. " That the prospectus trust deed and form of debenture sub-

mitted to the board by the solicitor be and is hereby

approved, and that the seal of the company be affixed to

the trust deed and debentures.

3. " That copies of the prospectus be forthwith printed

and sent out, and that sucli prospectus be forthwith

advertised times in each of the following papers.

4. " That the solicitor be instructed to see to the stamping of

such trust deed and debentures, and to see that the require-

ments of the Companies (Consolidation) Act, 1908, as to the

filing of a copy of such prospectus and as to the registration

of the necessary particulars with reference to such issue of

debentures be complied with."

FORM OF DEBENTURE STOCK PROSPECTUS (pi)).

A copy of this prospectus has been filed with the Registrar of Joint
Stock Companies.

The subscription list will close on Monday the day of

19

The Company Limited.

(Registered under the Companies (Consolidation) Act, 1908.)

Share Capital £50,000

divided into

25,000 five per cent, cumulative Preference Shares of £1 each
and

25,000 ordinary shares of £1 each.

Issue of £.30,000 five per cent, registered First Mortgage Debenture
Stock (q) of which £20,000 is now offered for subscription at par payable

on application 25 per cent,

on allotment 25 per cent,

on the day 19 50 per cent,

or the whole may be paid up in full on allotment or on the due date of

any subsequent instalment under discount at the rate of 4 per cent, per
annum.

The stock is issued in amounts of £1 and multiples of £1 and no transfers

of any fractions of £1 of the stock will be registered. The stock is redeem-
able on the day of 1927 at par but the Company may
at any time after the day of 1918 redeem any portion

of it at £110 per cent, on six months' notice. The stock will be redeemable

ipp) As to the liability of directors svpra pp. 214 et seq.
and others in respect of statements 'q) The Stock Exchange autho-
in the prospectus, see s. 84 of the rities would allow this stock to be
Act, supra pp. 238 et seq. ; and see entitled first motrgage,5i/pro p. 459.
also ss. 80 and 81 of the Act, and
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at 110 if at any time before the said day of 1927 the Com-

pany goes into voluntary liquidation for the purpose of amalgamation or

reconstruction (r).

Each sum of £1 of the stock may at anj' time after it has been paid ff»r

in full and before the day of 19 be exchanged for one

fully paid ordinary share of the Company.

The stock is secured by a trust deed dated the day of

19 and made between the Company of the one part and the tmstees

for the debenture stock holders of the other part whereby the Company
creates the following charges in favour of the trustees, namely (1) a sj>ecific

first charge on the whole of the freehold and leasehold property of the

Company consisting of acres or thereabouts of freeliold land

situate at in the county of and the factory buildings

plant and fixed machinery thereon erected and acres or there-

abouts of freehold land situate at in the said county and

acres of leasehold land situate at in the county of licld

at a rent of £ for the residue of a term of 99 years from the 25th

of March 1890 and the buildings thereon erected. (2) A charge by way

of floating security (but without any power for the Company to create

any mortgage or charge ranking pari passu with or in priority to such

charge) over the whole of the undertaking and remaining assets of the com-

pany including its uncalled capital for the time being. Interest is payable

on the 1st day of January and the 1st day of July in each year and the

first payment will be made on the 1st day of January 19 and will be

calculated from the due dates of payment of the instalments.

Trustees for the Debenture Stock Holders.

[Fill in names, addresses, and descriptions.]

Directors.

[Fill in names, addresses, and descriptions {s).]

Bank.

The Bank Ltd., Street, E.G.

Solicitors for the Debenture Stock Holders.

[Fill in names and addresses.]

Solicitors for the Company.

[Fill in names and addresses.]

Auditors.

[Fill in names and addresses.]

(r) This is all that will be required {s) This is unnecessary wliore tlie

to be set out so as to comply with prospectus is issued more than a

the Stock Exchange requirements year after the company is entitled

as to the terms of redemption where to commence business,

an official quotation is desired.
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Bkokers.

[Fill in names and addresses.]

Secretary.

[Fill in name.]

Registered Office.

[Fill in address.]

The Company was formed in the year 1909 for the purpose of acquiring

and working the business of a for many years past carried on
by Messrs. and Sons at and elsewhere. The
proceeds of this issue will be employed in enlarging and improving the

factory and machinery of the Company.
Messrs. of valuers have made a report on

the freehold and leasehold lands acquired by the company. This report

which is dated the 19 gives the value of

the freehold lands at as £ of the

freehold lands at as £ and of the

leasehold lands at as £

Total valuation £

These freehold and leasehold properties will all be subject to the specific

charge created by the trust deed of the 19 above referred to

for securing the debenture stock of this issue. Messrs. of

valuers have made a report on the plant and machinery and

tools and utensils of the Company.
Such report is dated the and estimates the value of the

same at £

Messrs. the Company's auditors have given the following

certificate

To the Directors of Limited.

Gentlemen,

We beg to report that the assets of the Company exclusive (of the

freehold and leasehold properties and the goodwill standing in the books

of Messrs and Sons at £ and the plant machinery tools

and utensils) is as follows :—
Stock of raw materials (at cost price) . . • £

Stock of manufactured and partly manufactured

articles (at cost price) . . . . • £

Sundry other articles (at or under cost price) . . £

Book debts .......£
Cash in hand and at the Bank . . . . £

Investments . . . ... . • £

Total .... £

Less trade liabihties . . , .- . £

Total . . . . £
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The profits of tlie business after providing for depreciatit)n for the tliroe

years ending 19 have been as follows :

—

19 £

19 £ 19 £ . The sales for each year show

an increase over those of the previous year.

We are Gentlemen

Yours faithfully

R.O. & Co.

At the above valuations the total value of the assets subject to the ti-ust

deed for securing the debenture stock of this issue exclusive of the Com-

pany's uncalled capital is as follows :

—

Freehold and leasehold property (subject to the

specific charge) . . . . . . £

Other property (including goodwill) less trade habili-

ties to the extent of £ which rank after the

charge created by such trust deed . . . £

Total

' The minimum subscription on which the directors were allowed to

proceed to allotment was 25,000 shares of £1 each.

The sum of 2s. 6d. being payable on appHcation and 2s. Gd. on allot-

ment in respect of each such share.

30,000 shares were in fact allotted (t).

The Articles of Association of the Company contain the following

provisions :

—

[Here set out articles dealing with the following matters—qualificor-

tion (u) and remuneration {u) of the directors and managing director

including power if any to remunerate for extra services and the voting

rights conferred by each class of share.]

Messrs. and Sons were the vendors to the Company and

the sum of £ payable as to £ in cash and £ in fully

paid ordinary shares was the amount payable to them as purchase money

£ of such amount being payable in respect of good^rill {x). The

preliminary expenses have been paid by the Company and amounted to

£ (u) but notliing was paid to any promoter.

Nothing has been paid for underwriting but a brokerage of 1 i)er cent

.

will be paid on applications bearing brokers' stamps. Messrs. and

two of the directors of are interested in the property

acquired by the Company as partners in the firm of and

{t) Tliis need apparently not be (a;) These particulars will bo un-

set out, as it would seem that necessary if the whole of the money

s. 81 (1) (d) has little or no appli- to arise frojn the issue is to be em-

cation to a prospectus offering only ployed in eiilarjiing and improving

debentures, at all events where the works of the company and tlio

shares have already been issued. puichase or acquisition of tlio

- (w) These things need not be set property has been completed at

out in a prospectus issued more the date of the issue of the pro-

than a year after the company is spectus ; see s. 81 (1) (/), and (2)

entitled to commence business. of the Act.
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Sons. Mr, of was also interested in the pro-

perty sold, as a partner in such firm {y).

The following contracts have been entered into within the last two years,

[Set out dates and names of parties.]

The memorandum of association with the names addresses and descrip-

tions of the signatories and the number of shares subscribed for by them
respectively will be found within the fold (2).

Applications for debenture stock of this issue should be made upon

the form accompanying tliis prospectus and sent to the Company's bankers

with the amount payable on application.

If no allotment be made the deposit will be returned in full or if onl}'

a partial allotment the balance of the deposit will be applied in reduction

of the amount payable on allotment and the excess (if any) returned.

In the case of default in payment of the amount payable on allotment or

of any subsequent instalment the Company may at their option either

cancel the allotment and forfeit the sums already paid or charge interest

at the rate of 10 per cent, per annum on the amount in arrear from the

date of default till payment.

Application will in due course be made to the committee of the Stock

Exchange for a special settlement and official quotation (a).

Scrip certificates will be issued after the pajmient of the amount due

on allotment—and such certificates will when the amount of the debenture

stock comprised therein has been paid in full be exchangeable for Debenture

Stock Certificates.

Copies of the memorandum and articles and the trust deed and the

contracts and certificates above referred may be inspected at the Offices

of the Company's SoUcitors between the hours of 12 and 4 on any day

before the subscription list is closed.

Dated 19

APPLICATION FORM TO ACCOMPANY PROSPECTUS.

No. of application No. of Allotment.

The Company Limited.

Issue of £30,000 5 per cent, registered mortgage Debenture Stock

Form of Application.

To the Directors of the Company Limited.

Gentlemen,

Having paid to the Company's bankers The Bank,

(y) This is unnecessary where the where the Act requires it.

prospectus is issued more than a (a) As to the requirements for an
year after the company is entitled official quotation (see SMpra, p. 218),

to commence business. the prospectus will have to be
(z) This is unnecessary in a news- pubHcIy advertised, though not

paper advertisement, or if the pro- necessarily in a newspaper, it being

spectus be published more than a sufficient if a reasonable number of

year after the company is entitled copies are circulated. Two -thirds of

to commence business ; it will not the issue will have to be applied
be reqmred for the purpose of a for and unconditionally allotted to

Stock Exchange quotation except the public.
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Limited the sum of £ being a deposit of 25 per cent, on the de-

benture stock applied for by ^ — request you to allot "^ £ of

the above debenture stock on the terms of the prospectus issued by you

dated 19 and -,- agree to pay the amount payable on

allotment and the remaining instalment on any allotment that may be

made in respect of this application as provided b}' the said prospectus.

Signatures.

Name in full.

Description.

Date.

I desire to pay in full on allotment.

Signature.

Banker's Receipt for Deposit on Application for Debenture Stock.

Received the day of 19 on account of the

Company Limited from of the sum of £ being

a deposit of 25 per cent, on application for £ 5 per cent, registered

first mortgage debenture stock of the Company Limited

For the Bank Limited,

stamp. Cashier.

The receipt when returned by the bankers should be preserved by the

applicant to be exchanged for the Scrip Certificate.

REGISTERED DEBENTURE {aa).

The Company Limited

(Incorporated under the Companies (Consohdation) Act, 1908.)

Capital £ divided into shares of £1 each.

Issue of £ in debentures of £ each (numbered 1 to (b))

authorized by article of the Company's Articles of Association

and by a resolution of the board of directors of the Company dated

19

No. Debenture £

1. The Company Limited (herein called the Company) hereby

covenants to pay to of in the county of or

other the registered holder hereof the sum of £ on the day

of 19 or on such earlier day as the principal moneys hereby

secured shall be payable in accordance with the conditions endorsed

hereon.

2. The Company hereby covenants to pay to the registered liolder

hereof interest on the said sum of £ until repayment thereof at

the rate of £ per cent, per annum by equal half-yearly i>ayment«

on the day of and the day of in each year

the first of such iJayments to be made on the day of 19 •

(aa) Tliis form of dflu'iituro is of different amounts, Nos. 1 i>>

suitable where an official quotation in debentures of £ eacli, and

on the Stock Exchange is desired. Nos. to m dcbeuturcb of

(b) Or where the debentures arc £ each.
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3. The Company hereby charges with the payments aforesaid by way

of floating security its undertaking and all its assets whatsoever and where-

soever including its uncalled capital for the time being.

4. This debenture is issued subject to and with the benefit of the con-

ditions endorsed hereon.

Given under the common seal of the Company this day of

19 , in the presence of

~j Directors.

&
) Secretary.

THE CONDITIONS WITHIN REFERRED TO.

1. This debenture is one of an issue of debentures each for

securing a sum of £ with interest thereon at the rate of per

cent, per annum. All the said debentures are in the same form and rank

pari passu in point of charge. Although the charge created by the said

debentures is a floating charge the Company shall not create any mort-

gage or charge ranking pari passu with or in priority to the charge hereby

created.

2. The Company shall keep at its registered office a register (herein-

after called the register) of the. holders of debentures of this issue and shall

enter therein the names addresses and descriptions of such holders and the

debentures held by them respectively.

3. The Company shall not be bound to enter any notice of any trust

express impUed or constructive in the register and shall not be bound to

recognize any one as having any title to this debenture except the regis-

tered holder thereof ; but so that the legal personal representatives of

a deceased sole registered holder and any person becoming entitled to this

debenture by reason of the bankruptcy of any registered holder shall upon

producing such evidence as the directors may from time to time require

have the same rights and be subject to the same provisions as are herein

conferred on and declared concerning a registered holder of this debenture.

4. Every transfer of this debenture shall be in writing under the hand

of the transferor. [The Company may dechne to register any transfer

if the transferor or any person through whom he claims otherwise than by

transfer is indebted to the Company, but save as aforesaid] (c) any transfer

left at the office of the Company together with a fee of 2s. Qd. and this

debenture and such other evidence as the directors may reasonably require

to show the right of the transferor to transfer shall be registered. On
registration of any such transfer a note of the registration shall be endorsed

on the debenture.

5. Wlien tliis debenture is registered in the name of joint holders the

survivors or survivor of them shall be deemed to be the registered holder

thereof and any sole survivor shall be deemed to be a sole registered holder,

and any notice which the Company may give and any cheque or warrant

(c) Tho words in square brackets are issued as partly paid, and the

will be omitted if an oflicial quota- power to doclino to register trans-

tion on the Stock Excliange is fers is limited to partly paid de-

required, except if the debentures bentivres.
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for interest which it may send to the registered holder of tliis debenture
under the provisions hereinafter contained may be sent to any one of such

joint holders at his registered address or to such other person ^"^
address

as he may direct.

6. All principal moneys and interest hereby secured shall subject to
the provisions of the next condition be paid to the registered holder of

this debenture without regard to any equities existing between the Com-
pany and any prior holder of this debenture.

7. Any person becoming entitled to this debenture by reason of the
death or bankruptcj^ of a registered holder hereof shall upon such evidence
being produced as the directors may from time to time require have the
right to be registered as the holder of this debenture but such registration

shall not prejudice any right the Company would but for such registration

have had against the deceased or bankrupt registered holder.

8. The principal moneys and interest hereby secured will when the
same become payable be paid as follows that is to say the principal mone3's

at the registered office of the Company and the interest by cheque or

warrant sent through the post in a prepaid letter addressed to the registered

holder of this debenture at his registered address or to such other person

~ address as he may direct.

9. The principal moneys hereby secured shall become immediately

payable on the happening of any of the following events.

(1) If the Company makes default for a period of two months in pav-

ment of any interest hereby secured.

(2) If an order for the winding-up of the Company is made or if the

Company shall go into voluntary liquidation.

(3) If any execution or sequestration or other process of any Court or

authority or any distress is sued out against or levied upon any of the

assets of the Company.

(4) If a receiver is appointed of any of the assets of the Company.

(5) If the Company shall cease to carry on its business for shall commit

any breach of any covenant on its part contained in the trust deed here-

inafter referred to.]

10. All notices may be given by the Company to the registered holder

of this debenture either personally or by post in a prepaid letter addressed

to such registered holder at his registered address or to such other ijerson

^ and address as he may direct.

11. Any notice if served by post shall be deemed to have been served

within twenty-four hours from the time when the letter containing the

same was put into the post office and in proving such service it shall be

sufficient to prove that such letter was properly addressed and put into

the post office.

[12. This debenture is issued with the benefit of and subject to the

charge created by and the terms and conditions contained in a trust deed

dated the day of 19 and made between .]
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debenture to bearer with option to turn into regis-
TERED DEBENTURE (cc).

The Company Limited.

(Incorporated under the Companies (Consolidation) Act, 1908.)

Capital £ divided into shares of £ each.

Issue of £ in debentures of £ each (Numbers 1 to )

Authorized by Article of the Company's Articles of Association

and by a resolution of the board of directors of the Company dated

19

No. Debenture £

1. The Company Limited (hereinafter called the Company)

hereby covenants to pay to [ or other] {d) the bearer hereof or

(when registered) the registered holder hereof the sum of £ on

the day of 19 or on such earher day as the principal

moneys hereby secured shall become payable in accordance with the

conditions endorsed hereon.

2. The Company will in the meantime and until repayment of the said

sum of £ pay interest at the rate of £ per cent, per annum

on the said sum of £ by equal half-yearly payments on the

day of and the day of in each year in accordance

with the coupons annexed hereto and the conditions endorsed hereon.

3. The Company hereby charges by way of floating security with the

payments aforesaid all its undertaking and assets whatsoever and where-

soever including its uncalled capital for the time of being.

4. This debenture is issued subject to and with the benefit of the con-

ditions endorsed hereon.

Given under the common seal of the Company this day of

19 , in the presence of

r Directors.

\ Secretary.

THE CONDITIONS WITHIN REFERRED TO.

1. This debenture is one of an issue of debentures of £ each for

securing a total sum of £ with interest at the rate of £ per

cent, per annum. All the said debentures are in the same form and rank
pari passu in point of charge. Notwithstanding that the charge created

by the debentures is a floating charge the Company shall not be at liberty

to create any mortgage or charge ranking in priority to or pari passu with

the charge created by the said debentures.

2. The Company shall keep at its registered office a register (herein-

after called the register) of the holders of debentures of tiiis issue who
desire to have their debentures registered and shall enter therein the

names, addresses, and descriptions of such holders and the debentures

held by them. The bearer of this debenture shall at any time when it

is unregistered be entitled to have it registered in his name on leaving it

together with a fee of 2s, 6d. and the amount if any of the stamp duty

(cc) This form of debentm-e is ((i) The words, etc., between square

suitable where an official quotation brackets are frequently omitted,

on liie Stock Exchange is desii-ed.
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payable at the registered office of the Company. The Company shall on
registering any debenture endorse thereon a note of such registration.

3. The Company shall not be bound to enter any notice of any trust

express implied or constructive in the register and when tliis debenture

is registered the company shall not recognize any one as having any title

thereto except the registered holder provided always that the legal personal

representatives of a deceased sole registered holder and any person becoming

entitled to this debenture by reason of the banki'uptcy of any registered

holder shall upon producing such evidence as the directors of the Company
may from time to time require have the same rights and powers as are

hereby conferred on a registered holder of this debenture.

4. Wlien this debenture is registered every request to cancel the regis-

tration thereof and every transfer thereof shall be in writing under the hand

of the registered holder thereof. Upon such request or transfer being

left at the registered office of the Company together with a fee of 2s. 6(/,

and the amount if any of the stamp duty payable and tliis debenture

and such other evidence as the directors of the Company may reasonab!}-

require to show the right of the person making such request or transfer

to make the same the registration of this debenture shall be cancelled

or as the case may be the transfer shall be registered. On cancelling the

registration of any debenture and on any transfer thereof the Company

shall endorse thereon a note of such cancellation or transfer.

5. Wlien this debenture is registered in the name of joint holders the

survivors or survivor of them shall be deemed to be the registered holders

thereof and any sole survivor shall be deemed to be a sole registered holder

and any notice wliich the Company may give as hereinafter provided to

the registered holder of this debenture may be given to any one of such

joint holders at his registered address or to such other person -^- address

as he may direct.

6. When tliis debenture is unregistered it shall for all purposes be

deemed to be a negotiable instrument and all principal moneys and interest

payable hereunder shall when this debenture is registered be paid to the

registered holder hereof without regard to any equities existing betwi'cn

the Company and any prior holder of this debenture.

7. All principal moneys and interest will when the same become pay-

able be paid at the registered office of the Company. On the payment of

the principal moneys tliis debenture with all outstanding coupons and

on the payment of any interest the coupon relating to such interest must

be surrendered to the Company. Coupons for interest down to and includ-

ing the interest payable on the day of 19 are annexed

to this debenture and all interest will be paid on the dates and in accord-

ance with the terms specified in such coupons, and when such cou|)ons

are exhausted the Company will on this debenture being produced issue

fresh coupons for the jjayment of future interest. On the issue of any fivsh

coupons the Company shall endorse on this debenture a memorandum

stating the number of fresh coupons issued.

8. The principal moneys hereby secured will become payable in any

of the following events :

—

(1) If the Company makes default for a period of three calendar m(.nths

in payment of any interest hereby secured [and the bearer of tliis dclx-nture

S.C.L. 2 K
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or when the same is registered the registered holder thereof gives notice

in writing before such default is made good calhng in the principal moneys].

(2) If an order is made for the winding-up of the Company or if the

Company goes into voluntary liquidation.

(3) If any execution sequestration or other process of any court or

authority or any distress is sued out against or levied upon any of the

assets of the Company.

(4) If a receiver is appointed of any of the assets of the Company.

(5) If the Company shall cease to carry on its business [or shall commit
any breach of any covenant on its part contained in the trust deed here-

inafter referred to].

9. When this debenture is unregistered all notices may be given by the

company to the bearer thereof by advertisement in the Times and one
other London morning paper when it is registered all notices may be given

by the company to the registered holder either personally or by post in a

prepaid letter addressed to such registered holder at his registered address

or to such other person ^ address as he may direct.

10. Any notice if served by post shall be deemed to have been served

within twenty-four hours from the time when the letter containing the

same was put in the post office and on proving such service it shall be

sufficient to prove that such Ifetter was properly addressed and put into

the post office.

11. [This debenture is issued with the benefit of and subject to the

charge created by and the terms and conditions contained in a trust

deed dated the day of 19 and made between .]

FORM OF COUPON TO BE ATTACHED TO THE ABOVE
DEBENTURE.

The Company Limited.

Per cent. Debenture tor £

No.

Coupon No. £

On the day of 19 unless the principal moneys secured

by the above-mentioned debenture shall be sooner paid off and on the

surrender of this coupon the Company Limited will pay to

the bearer hereof at No. or other the registered office of the said

Company the sum of £ (less Income tax) being six months

interest then due on the said debenture.

By order of the Board.

A.B.

Secretary.
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alternative form of coupon (e).

The Company Limited.

Coupon No. for pounds for half a year's interest on
debenture No. of the Company Limited due the
day of 19

A.B.

Secretary.

TRUST DEED TO SECURE REGISTERED DEBENTURE
STOCK (ee).

This Indenture made the day of 19

Between Company Ltd, a Company registered under
the Companies (ConsoHdation) Act 1908 and having its registered oflice

at of the one part and of in the county of

and of in the county of

(hereinafter called the said trustees) of the other part. Whereas the
Company has by a resolution of its directors passed in pursuance of powers
in that behalf contained in its memorandum and articles of association

resolved to issue debenture stock to the extent of £ and to secure

the payment of the same with interest at the rate liereinafter mentioned
in manner hereinafter appearing. And Whereas the said trustees have
agreed to act as trustees and to enter into these presents as trustees

for the holders of the debenture stock. Now this Indenture Witnesseth
and it is Hereby Declared as follows :

—

1. In the construction of these presents including the schedules hereto

the following words and expressions shall have the following meanings
where the context admits :

—

Words importing the singular number only shall include the plui-al

number ; and words importing the plural number only shall include the
singular number.

Words importing the masculine gender onl}^ shall include females and
words importing persons shall include corporations.

The word " month " shall mean calendar month.
The expression " the debenture stock " shall mean the aggregate

amount of the debenture stock issued pursuant to the above recited

resolution and for the time being outstanding and unpaid.

The expression "the debenture stock holders" and the "holders of

the debenture stock" shall mean the persons who are for the time being
the registered holders of the debenture stock.

The expression "the Company" shall mean the above-mentioned
Company.

The expression "the trustees" shall mean the said trustees and the

survivors and survivor of them and the executors or administrators of

such survivor and also all other the trustees or trustee for the time l)eing

of these presents.

The expression "the specifically mortgaged property" shall mean
the property mentioned in the first schedule hereto and all other proi>erty

(e) A coupon in this form would [18i)4] "? Q. B. 142, and su/)ra, p. 4t>7,

seem to be a mere token and not note (i).

a negotiable instrument : Etithoven {ee) This form of Trust deed is

v. Hoyle (1853), 13 C. B. 373 ; and suitable where an offieial quotation
see Rothschild v. Inland Revenue, on the Stock Exchange is desired.
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which may from time to time arise from the exercise of any power in

relation to such property or any property substituted for or added to it

and all such substituted and added propert}^

The expression " the mortgaged property " shall mean and include

as well the specifically mortgaged property as the property and assets

from time to time subject to the floating charge hereby created.

2. The Company hereby covenants with the trustees that it will when

the debenture stock shall become payable as hereinafter provided repay

to each of the debenture stock holders the amount of the debenture stock

then registered in his name and that it will pay to each of the debenture

stock holders interest in the meantime and until repayment on the amount
of the debenture stock from time to time registered in his name at the

rate of per cent, per annum. Such interest to be payable by four

equal quarterly payments on the day of the day

of the day of and the day of in

each year and the first payment of such interest to be made on the

day of next.

3. For the purpose of securing the debenture stock together with all

interest costs and other moneys payable hereunder by the Company.

(1) The Comjiany as beneficial owner hereby grants unto the said

trustees their heirs and assigns all the freehold lands tenements

and hereditaments specified in the first part of the first schedule

hereto to hold the same unto and to the use of the said trustees

their heirs and assigns.

(2) The Company as beneficial owner hereby demises unto the said

trustees their executors administrators and assigns all the lease-

hold lands tenements and hereditaments specified in the second

part of the first schedule hereto to hold the same unto the said

trustees their executors administrators and assigns for all the

respective residues now unexpired of the several terms of years

granted by the several indentures of lease mentioned in the said

part of the said schedule except the last day of each of the said

terms. Pkovided AiiWAYS and it is hereby declared that until

the debenture stock and all interest and other moneys hereby

secured have been paid the Company will stand possessed of the

leasehold premises for all the respective residues now unexpired

of the several terms of years granted by the said several inden-

tures of lease upon trust for the trustees or as they shall direct

and that the trustees shall have power at any time by writing

under their hands to remove the Company or any other person

from being such a trustee as aforesaid and shall be the persons

to exercise the statutory power of appointing new trustees of

the respective residues now unexpired of the several terms of

years and so that the said statutory power shall arise and be

exercisable on any such removal and that on any exercise of the

said power the trustees may appoint themselves or any other

person to be such new trustees as aforesaid.

(3) The Company as beneficial owner doth hereby covenant that the

Company and all other necessary parties if any will forthwith

at the cost of the Company effectually surrender into the hands
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of the lords of the manor of which the same are respectively

holden according to the customs thereof the copyhold lands tene-

ments and hereditaments specified in the tliird part of the first

schedule hereto to tlie use of the said trustees their heirs and
assigns according to the customs of such respective manors and
subject to a condition for making void the surrender corresponding

with the proviso for redemption hereinafter contained and the

Company doth hereby declare that until such surrender shall be

made the Company will stand seised of the premises hereby

covenanted to be surrendered in trust for the said trustees their

heirs and assigns but subject to such right of redemption as would

be subsisting therein if the same had been surrendered and doth

hereby irrevocably appoint the trustees attorneys of it the Com-
pany in its name and on its behalf to make such surrender as

aforesaid and to execute and do all deeds documents acts and

things which may be necessary in that behalf.

(4) The Company hereby charges by way of floating security in favour

of the trustees all its undertaking and assets whatsoever and where-

soever other than the specifically mortgaged property but including

its uncalled capital for the time being and so that the Company
shall not have power to create any mortgage or charge ranking

pari passu with or in priority to the charge hereby created.

4. The debenture stock will become payable on the happening of

any one of the following events:

—

(1) If the Company shall make default in the payment of any interest

hereby secured for a period of two months after the same becomes

due.

(2) If a receiver has been appointed of any part of the assets of the

Company.

(3) If any execution sequestration or other process of any Court or

authority is sued out against any part of the assets of the Com-

pany.

(4) If any distress is levied upon any of the assets of the Company.

(5) If any order shall be made for the winding-up of the Company.

(6) If the Company shall enter into voluntary liquidation.

(7) If the Company shall cease to carry on business.

(8) If the Company shall commit any breach of any covenant on its

part herein contained.

5. The trustees shall i^ermit the Company to retain possession and to

receive the rents profits and income of the whole of the mortgaged proix-rty

and to carry on its business thereon and to use and enjoy the same in the

ordinary course of carrying on such business until the trustees shall enforce

their security under the provisions hereinafter contained or until a receiver

shall be appointed by a Court of competent jurisdiction on an ajjplication

made by the trustees or any one or more of the debentures stock holders.

6. At any time while the Company is carrjnng on its business under

the provisions hereinbefore contained the trustees may with the consent

and at the expense of the Company exercise all or any of the following

powers :

—

(1) Power to sell exchange partition or lease or to concur in selling
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exchanging partitioning or leasing the specifically mortgaged

property or any part thereof or any machinery or other fixture

which is now or may hereafter be affixed thereto or any easement

right or privilege of any kind over or in relation to the same and
to give or receive any consideration for equality of exchange or

partition.

(2) Power to surrender or accept a surrender of or to concur in sur-

rendering or accepting a surrender of any lease of or in any way
affecting the whole or any part of the specifically mortgaged
property and to give or receive any consideration in respect

of the same and so that any such surrender may be in respect

of the whole or any part of the property comprised in a lease

and on a surrender of part only of the property comprised in a

lease to apportion or agree to the apportionment of any rent

and to make any arrangement wliich may be considered

desirable.

(3) Power to accept from the Company or any other person any pro-

perty real or personal in lieu of or as a substituted security for

the specifically mortgaged property or any part thereof on being

satisfied that the property to be substituted is at least equal in

value to the specifically mortgaged property or the part thereof

for which such property is to be substituted.

(4) Power to accept any composition or any securitj' real or personal

for any debt or for any jjroperty real or personal claimed as or

forming part of the specifically mortgaged property and to allow

time for payment of any such debt and to compromise compound
abandon submit to arbitration or otherwise settle any debt

account or thing relating to the whole or any part of the speci-

fically mortgaged property and to concur in doing any of the

things aforesaid.

(5) Power in the exercise of any of the powers aforesaid to release

or concur in releasing the whole or any part of the specifically

mortgaged property.

7. All moneys forming part of the specifically mortgaged property

and being in the nature of capital moneys including any fine premium
fore-gift or other payment of a similar nature whether arising from the

exercise of any power conferred by the last preceding clause hereof or

otherwise shall be paid to the trustees and they may either invest the same
in any manner hereinafter authorized or if they shall see fit so to do they

may with the consent of the Company while it is carrying on its business

and afterwards at their discretion apply the same in any of the following

ways that is to say :

—

(1) In discharging any incumbrance affecting the whole or any part

of the specifically mortgaged property and having priority to

the charge hereby created on such property.

(2) In purchasing taking on lease or otherwise acquiring any property

real or personal wliich the trustees may consider that it is neces-

sary or desirable for the company to acquire. And so that any

such property shall when acquired form part of the specifically

mortgaged property.
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(3) In making any improvements on to or in connection with tlie

specifically mortgaged property or any part thereof.

8. At any time after the debenture stock has become payable the

trustees shall have the following powers :

—

(1) Power to enter into possession or into the receipt of the rents and

profits of the mortgaged property or of any part thereof.

(2) Power to sell and convert into money the mortgaged property

or any part thereof.

(3) Power to appoint a receiver of the mortgaged property or of any

part thereof.

Provided always that the trustees shall not be bound to exercise and

shall not be liable for the non -exercise of any such power unless they

have received a request in writing from the holders of at least half of

the debenture stock requiring them to exercise such power.

Provided further that if the debenture stock has become payable by

reason of the Company's having made default in the payment of any interest

hereby secured or by reason of the breach or non -performance of any

covenant herein contained which is capable of being remedied then unless

the trustees shall certify in writing that in their opinion the security

hereby constituted is likely to be prejudiced by delay they shall not exercise

any power in this clause contained whether they have been requested

by the debenture stock holders to do so or not unless they have served on

the Company notice specifying the particular default or breach or non-

performance complained of and requiring the Company to make good

such default or to remedy such breach or non -performance and the Com-

pany has made default for a period of two months after service of such

notice in complying with the requirements of such notice.

9. At any time after the exercise of any power conferred by the last

preceding clause hereof the trustees shall have the following powers :

—

(1) Power to carry on the business of the Company and in carrjnng on

such business to do all acts and things and exercise all powers

wliich the Company could have done or exercised wliilc it was

carrying on its business.

(2) Pow^er without any consent of the Company to do and exercise

all acts things and powers which the trustees could have done wit h

the consent of the Company while it was carrying on its business.

(3) Power to borrow any money which may be required for the purpf)sp

of carrying on such business and to secure any money so borrowed

by a mortgage or charge over the mortgaged property or any part

thereof and so that any such mortgage or charge may rank

either in priority to or pari passu with or after the charge hereby

created,

(4) Power to remove any receiver appointed under the power herein-

before contained and to appoint another in his place ajul (o fix

the remuneration of any receiver appointed under any

power herein contained and to delegate to any such receiver

any of the powers and duties which are by virtue of these presents

exercisable by the trustees.

10. (1) Any receiver appointed under any power hereinbefore con-

tained shall subject to the payment of all debts having priority to any
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charge hereby created by virtue of sections 107 and 209 of the Companies
(ConsoUdation) Act 1908 and to keeping down all annual sums and other
payments and the interest on all principal sums having priority to the
charge hereby created and to the payment of his own remuneration and
of any costs charges and expenses incurred by him as such receiver pay
over and transfer the money received by him to the trustees.

(2) Any such receiver shall for all purposes be tlie agent of the Com-
pany and the Company alone shall be responsible for liis acts and defaults.

11. All moneys received by the trustees after they have exercised

or arising from the exercise of any power conferred on them by clause 8

hereof and all moneys in their hands at the date of exercising any such

power shall subject to the payment of any prior incumbrance wliich may
be payable thereout and of any debts having priority to the charge hereby

created by virtue of the provisions of sections 107 and 209 of the Com-
panies (Consolidation) Act 1908 or otherwise be applied by them in making

the following pajonents in the following order :

—

(1) In pajdng all costs charges and expenses and in satisfying every

liability incurred by them in the execution of any of the trusts

powers and provisions herein contained and all other moneys
except the debenture stock and the interest in respect of the same
payable under these presents including any sums payable in

respect of their own remuneration.

(2) In payment of all interest due in respect of the debenture stock.

(3) In payment of the debenture stock.

Provided always and it is hereby declared that if after making all

payments having precedence as liereinbefore provided to the debenture

stock and the interest payable thereon there shall not remain sufficient

moneys to pay the debenture stock and interest in full then and in such

case the loss shall be borne by the holders of the debenture stock rateably

in proportion to their holdings and that in such case the trustees may
make any payment on account of the debenture stock or on account of

the debenture stock and the interest due thereon without appropriating

such payment either to the debenture stock or to the interest due thereon

notwithstanding that all such interest may not have been paid and provided

further that the trustees shall not be bound to immediately distribute

any such moneys among the debenture stock holders if such moneys are

insufficient to pay a dividend of one shilling in the pound on the debenture

stock and interest then payable.

12. The trustees may at any time invest any moneys liable to be in-

vested or in their hands hereunder in any of the following investments

with power from time to time to vary such investments for others of a

like nature that is to say—in any investments in which trustees are or from

time to time may be authorized to invest trust moneys—and subject to

and pending any application of such moneys the trustees shall have power

to place the same on deposit at any bank.

13. Any power hereinbefore conferred on the trustees may be exercised

in such manner and subject to such conditions respecting evidence of title

or otherAvise and subject to the reservation of such powers of varying or

rescinding any contract or of doing any other act or thing as the trustees

may in their absolute discretion approve.
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14. Any lease granted under any power hereinbefore contained may be
either for any term of years or for a Ufe or hves and eitlier with or without
a power of renewal and generally subject to such terms and conditions

as the trustees may in their absolute discretion approve.

15. Where any contract is made in professed exercise of any power
hereinbefore conferred the title of any purchaser or other person claiming

under such contract shall not be impeachable on the ground that no case

has arisen to authorize the exercise of such power or that the power was
otherwise improperly or irregularly exercised nor shall any such pur-

chaser or other person be bound or concerned to inquire whether an}^ money
hereby secured remains owing or whether the power is otherwise jiroperly

and regularly exercised.

16. The powers and provisions of sections 21 (1) (4) (5) (6) and (7)

and 22 (1) of the Conveyancing and Law of Property Act 1881 as ex-

tended by section 4 of the Convej^ancing Act 1911 shall apply upon any
exercise of any power hereinbefore conferred in the same way as if the

person exercising such power were a mortgagee exercising the power of

sale conferred by those Acts—and such powers and pro\nsions are with

the necessary alterations hereby incorporated.

17. The Company hereby covenants with the trustees:

(1) To carry on its business in a proper manner.

(2) To keep such books of account and such accounts and to make out

such balance sheets and profit and loss accounts as are required

by its existing articles of association and to forward to the

trustees a copy of every balance sheet and profit and loss account

and report laid or read before the Company in general meeting

at least seven days before the general meeting of the Company
at which such balance sheet or profit and loss account or report

is laid or read before the Company in general meeting.

(3) At all reasonable times to allow the trustees or any person authorized

by them a right of access to the mortgaged property and to the

books and accounts and vouchers of the Company and to give

the trustees and any person authorized by them such informa-

tion and explanation as they or he may require with reference

to the premises.

(4) To pay all debts and liabilities of the nature of the debts and

liabilities mentioned in section 209 of tlie Companies (Con-

solidation) Act 1908 and all debts and liabilities having priority

over the charge hereby created as tlie same become due and not

to create any mortgage or charge ranking pari 2W.ss» «ith or in

priority to the charge hereby created.

(5) To pay to each of the trustees by way of remuneration a sum

calculated at the rate of £ per annum and on demand to

pay to each of the trustees all hotel travelling and other costs

charges and expenses wliich may be incurred by him in the

execution of the trusts powers and provisions of these presents,

such remuneration to be payable notwithstanding the appoint-

ment of a receiver or a judgment obtained in any action insti-

tuted by the trustees or anyone or more of the debenture stock-

holders or any other person and a proportionate part tiiereof to

be paid on the day of and the day of

in each year.

(6) To cause a proper register to be kept of the names addresses and

descriptions of and the debenture stock held by the holders of

the debenture stock.

(7) To insure and keep insured with some oflice approved by the

trustees against loss or damage by fire all sucli buildi.igs effects

and property of an insurable nature whetiicr affix^^d to the
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freehold or not wliich form part of the specifically mortgaged

property to the amount that would be required in case of total

destruction to restore the property insured and to pay all premiums
in respect of such insurance and on demand to produce to the

trustees any pohcy of insurance effected in pursuance of this

covenant and the receipt for the last premium payable to the

insurer ; and if the ti-ustees so require to apply all moneys received

on an insurance effected under tliis provision in making good

all loss or damage in respect of which the money is received.

(8) To repair and keep in good condition and in proper working order

all buildings machinery and fixtures affixed to or forming part

of the specifically mortgaged property and not to pull down or

remove any such building machinery or fixture without the

previous consent of the trustee which they are hereby authorized

to give.

(9) To pay to the trustees on demand all premiums paid by them
under the provision on that behalf hereinafter contained and all

other moneys payable to them or any one or more of them
hereunder with interest at the rate of 5 per cent, per annum
from the date of such demand till payment.

(10) To execute and do all deeds documents and things wliich the

trustees may require for effectually vesting in the trustees any

property which may hereafter form part of the specifically

mortgaged property either for the whole estate of the Company
therein or for such lesser estate as the trustees may consider

desirable or for enabling the trustees to carry out the trusts

powers and provisions herein contained.

18. The trustees shall have at all times the following powers in addition

to the powers by law conferred on trustees :

—

(1) Power if the Company shall fail to make or to keep up such insur-

ance as aforesaid to insure and keep insured against loss or damage
by fire all buildings effects and property of an insurable nature

whether affixed to the freehold or not which form part of the

specifically mortgaged property to the amount which would be

required in the case of total destruction to restore the property

destroyed and to apply and require the company to apply all

moneys received under any insurance effected under these presents

in making good all loss or damage in respect of which the money
is received but so that without prejudice to any obhgation to

the contrary imposed by law the trustees may require all moneys
received under any such insurance to be paid to them as part of

the specifically mortgaged property.

(2) Power in case of default by the Company to put in good repair

and conthtion all buikhngs macliinery and fixtures which the
Company is bound to repair and keep in good repair and condition

under its covenant in that behalf hereinbefore contained.

(3) Power to act on any information whether conveyed by post cable

telegraph or in any other way except only information by tele-

phone.

(4) Power instead of acting personally to employ and pay a solicitor

or any other person to transact any business or do any act of



Form of Debenture Stock Trust Deed 507

whatever nature required to be done in the premises including

the receipt and payment of money. Provided always that a

trustee being a solicitor or other person engaged in any profession

or business may be so employed or act and shall be entitled to

charge and be paid all professional or other charges for any
business or act done by him or liis firm in connection with the

trust including acts which a trustee could have done personall}'.

(5) Power to take and act upon any expert or professional advice,

19. The trustees shall not bj' reason of their entering into possession

of the mortgaged property or any part thereof be liable to account as

mortgagees in possession or be liable for any loss on realization or for any

default or omission for which a mortgagee in possession might be liable.

20. Each of the trustees shall be answerable only for losses arising

from his own wilful defaults and not for involuntary acts nor for the acts

or defaults of a co-trustee and in particular any trustee who shall pay over

to a co-trustee or do any act or make any omission enabhng a co-trustee

to receive any moneys shall not be obhged to see to the due applicati(jn

thereof nor be subsequently rendered hable by any express notice of the

actual misappUcation thereof. Nor shall any trustee be liable for any loss

arising from the act or default of any solicitor or other agent emploj'ed

by the trustees nor for the exercise or non-exercise of any power wliich the

trustees are hereby authorized to exercise.

21. The statutory power of appointing new trustees of these presents

shall be vested in the Company but a trustee so appointed must in the first

place be approved by a resolution of the debenture stock holders passed

in manner specified in the third schedule hereto. A Corporation or Company

may be appointed a trustee of these presents.

22. Any of the trusts powers and authorities hereby vested in the

trustees may be exercised b}' a majority of the trustees at any time

when the number of the trustees exceeds two.

23. If the Company shall on the day when the debenture stock becomes

payable repay the debenture stock together with the interest and all other

moneys payable by the Company hereunder the trustees shall at the

request and cost of the Company release reconvey reassign surreniler <»r

otherwise assure the mortgaged property' or such part thereof as shall

not have been disposed of under the trusts powers and provisions hcR>in

contained to the Companj- or as it shall direct.

24. The Company shall not in relation to the six-cifically mortgaged

property have the powers of leasing conferred on a mortgagor liy section 18

of the Conveyancing and Law of Property Act 1881 or section 3 «>f (he

Conveyancing Act 1911.

25. The certificates for the debenture stock shall lie \nider llie seal

of the company (/) and in the form set out in the second schedule hen-to.

26. The provisions in the third schedule hereto shall Iw deemed to

be incorporated in and to form part of these presents.

27. All notices may be given by the Company or the trustees to any

debenture stock holder or in the case of any debenture stock held by

(/) Where an official quotation they would perhaps not insist on

is desired the Stock Exchange it, whore tlu> form of cortificMo

authorities like this provision as shows that it is to be under the seal

to the seal to bo inserted though of the company.
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several joint holders to the joint holders either personally or by sending

the notice through the post in a prepaid letter addressed to such debenture

stock holder or any one of such joint holders at his registered address or

to such person — address as he or in cases where any other person is

entitled to the debenture stock of any debenture stock holder by reason

of liis death or bankruptcy as such other person may direct ; and any

notice if served by post shall be deemed to have been served within twenty-

four hours from the time when the letter containing the same was put

into the post office and in proving such service it shall be sufficient to prove

that such letter was properly addressed and put into the post office. In

Witness etc.

The First Schedule Hereinbefore Referred to.

Part I.

[Here set out freehold property subject to specific charge.]

Part II.

[Here set out leasehold property subject to specific charge.]

Part III.

[Here set out copyhold property subject to specific charge.]

The Second Schedule Hereinbefore Referred to.

The Company Limited (g).

(Registered under the Companies (Consolidation) Act 1908.)

Capital £ divided into shares of £

each.

Issue of £ debenture stock bearing interest at the rate of

per cent, per annum payable on the of and

the of in each year made under the authority of Article

of the Company's Articles of Association and of a resolution of the

Board of Directors of the Company dated 19

No. Debenture Stock Certificate £

This is to Certify that of is the holder of £

of the above-mentioned Debenture stock (h)

which is constituted and secured by a trust deed dated the

day of 19 and made between The

(g) Where a quotation on the Exchange Rules, r. 150 (2), infra,

Stock Exchange is desired certi- p. 1508.

ficates of debenture stock allotted (h) If such debenture stock is not

to vendors in lieu of money pay- fully paid, insert here the words

ments must be enfaced, " Issued " paid up to the extent of 50 per

to vendors." This will have to be cent, and payable as to 25 per cent,

on all certificates issued in exchange of the balance on the day of

for certificates issued to vendors, 19 » find as to the re-

uutil certificates to the vendors maining 25 per cent, on the

become good delivery : see Stock day of 19 and.
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Company Ltd. of the one part and of the other part and is

issued subject to and with the benefit of the provisions of such trust deed

and the conditions endorsed hereon.

Given under the common seal of the comjiany this

daj' of 19 in the presence of

Q \ Directors.

Secretary.

Note.—The Company will not transfer any stock without the pro-

duction of the certificate relating to such stock which certificate must be

surrendered before any deed of transfer whether for the whole or any portion

thereof can be registered or a new certificate issued in exchange.

The conditions witliin referred to

—

1. The holders of the debenture stock of this issue are entitled pari

passu to the benefit of a charge created by and the debenture stock is

issued subject to and with the benefit of the trusts' powers provisions and

conditions contained in the trust deed within referred to.

2. The Companj^ may at any time after the 19 give

to the registered holder of the stock referred to in this certificate six months'

notice of its intention to pay off such debenture stock or any part thereof

and on the expiration of such notice the debenture stock in resjiect of

wliich such notice has been given will become payable.

3. The debenture stock will become payable on the hapjiening of any

of the following events :

—

[Here follow the terms of the clause in the trust deed dealing with

the events which make the debenture stock payable.]

4. The Company will pay to the registered holder of the deljenture

stock referred to in this certificate interest on (i) such debenture stock

at the rate and on the days specified on the face of tliis certificate.

The first of such payments to be made on the day of 1911.

5. The Company shall pa}' the debenture stock referred to in this

certificate and all interest when the same becomes payable at the regis-

tered office of the Company but the Compan}- may if it see fit so to do

make any payment of any interest by cheque sent through the post to the

registered address of the registered holder of such debenture stock or to

such other person ^-- address as he may direct in writing (^). In llie

case of several joint holders of debenture stock the holder whose name

appears first in the register shall be deemed to be the person entitled to

all interest.

6. The Company shall keep a register wherein they shall enter the names

(i) In cases where the debenture behalf by tlie directors of the coni-

stock certificate is issued before pany shall endorse a note of swell

payment in full the words " the payment on this certificate,

amount for the time being paid up (k) Where tlie debentiu-e stock

on " should be inserted. In such is partly paid tlie following words

case a condition should bo added may be added here. " All instal-

that on each payment being made ment shall be paid at the registered

the secretary of the conii)any or olfice of tlie company."

some person authorized on that
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addresses and descriptions of the debenture stock holders and the amount
of stock held by them respectively. The Company shall not be bound
to enter in the register notice of any trust.

7. Each registered holder of any part of the debenture stock referred

to in this certificate shall be entitled to a certificate under the common
seal of the Company specifying the amount of such debenture stock.

Provided always that if any part of such debenture stock is registered

in the name of several persons jointly the Company shall not be bound

to issue more than one certificate in respect of such part and delivery

of a certificate to one of several joint holders shall be sufficient deUvery

to all.

8. If this certificate is defaced lost or destroyed it may be renewed

on payment of such fee if any not exceeding one shilling and on such

terms if any as to evidence and indemnity as the directors of the Company
think fit (1).

9. The registered holder of the debenture stock referred to in this

certificate shall be entitled to transfer such debenture stock or any part

thereof by writing under liis hand. [The Company may decline to register

the transfer of any such debenture stock (m) if the transferor or any person

through whom he claims otherwise than by transfer is indebted to the

Company but save as aforesaid} {n) on any transfer being left at the regis-

tered office of the Company together with a fee of 2s. 6d. and this certificate

and such other evidence as the directors may reasonably require to show

the right of the transferor to transfer the Company shall register such

transfer. Provided always that such debenture stock shall only be trans-

ferable in amounts of £1 or multiples of £1 (o). On the registration of

any transfer of the debenture stock referred to in tlxis certificate the

transferee thereof shall hold the same free from any equity existing between

the Company and the transferor or any other person.

10. The executors or administrators of a deceased sole registered

holder and the survivors or survivor of joint registered holders of the

debenture stock referred to in tliis certificate shall be the only persons

recognised by the company as having any title to such debenture stock

and any person who has become entitled to such debenture stock in con-

sequence of the bankruptcy of the person entitled thereto may on pro-

ducing such evidence as the directors may require either transfer such

debenture stock or himself be registered as the holder of such debenture

stock.

(I) Where part of registered de- partly paid when the certificates

benture stock can be paid off, the are issued add here the words

Stock Exchange authorities, if an " which is not fully paid or."

official quotation is desired, require (n) The words in square brackets

a fresh certificate to be issued on must be omitted or limited to partly

each such payment, as experience paid stock, if an official quotation

has shown a mere indorsement may is desired.

lead to confusion ; this rule does (o) The Stock Exchange avitho-

not apply to bearer stock where rities prefer stock to be transferable

stamping difficulties might arise in multiples of £1 where a quotation

if it were enforced. is desired, but they do not insist

(to) If the debenture stock is on this.
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11. Notices may be given in manner directed by tiie trust deed within
referred to

{ p).

The Third Schedule Hereinbefore Referred to.

1. The trustees or the Company may whenever they tliink fit and
the trustees shall upon a requisition in writing signed by holders of at

least one-tenth of the nominal amount of the debenture stock for the

time being outstanding convene a meeting of the debenture stock holders.

2. Any such requisition must state the objects of the meeting and
must be deposited at the registered office of the Company and notice of

such deposit must be sent by the Company through the post b}^ prepaid

letter addressed to each of the trustees at his last known or usual place of

address. Any such requisition may consist of several documents in like

form each signed by one or more requisitionists.

3. If the trustees do not proceed to cause a meeting to be held witliin

twenty-one days from the date of the requisition being so deposited the

requisitionists or a majority of them in value may themselves convene

the meeting but any meeting so convened shall be held within three months
from the date of such deposit and shall be convened in the same manner
as nearly as possible as that in which meetings are to be convened by the

trustees.

4. Seven days' notice at the least specifying the place the day and the

hour of the meeting and the general nature of the business shall be given

to each debenture stock holder and also when the meeting is not summoned
by the trustees to each trustee. Notice to any debenture stock holder

shall be given in manner in wliich notices are required to be given by the

above written trust deed and notice to any trustee shall be given b^' sending

the same through the post addressed to such trustee at his last known or

usual place of address but the accidental omission to give any such notice

shall not invalidate the proceedings at any meeting.

5. No business shall be transacted at any meeting of debenture stock

holders unless a quorum is present at the time when the meeting proceeds

to business and if within half an hour from the time appointed for the

meeting a quorum is not present the meeting shall be dissolved if convened

( p) If the stock certificate is notice is given, and stating that

issued before the stock is fully paid if such payment is not then made
then in addition to other clauses the directors of the company inay

contained in the preceding notes forfeit such debenture stock, and

the following clause should be at the expiration of sucli jieriod

added, " The registered holder of such directors may declare such

the debentvu?e stock comprised in debenture stock to bo forfeited,

tliis certificate shall pay each in- and thereupon all rights to such

stalment payable in respect of debenture stock shall cease, but

such debenture stock as the same the person who prior to such for-

becomes due, and if default is made foiture was the registered holder

in any such payment the company thereof shall remain liable to pay

may at any time before such default to the company all instalments

is made good, give notice requiring wliich at the date of such forfeiture

him to make such payment within wore presently payable."

seven days from the date when such
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on the requisition of debenture stock holders ; in any other case it shall

subject to the provisions hereinafter contained as to an extraordinary

resolution stand adjourned to the same day in the next week at the same
time and place : and if at such adjourned meeting a quorum is not present

within half an hour from the time appointed for the meeting the members
present shall constitute a quorum.

6. Subject as hereinafter provided in the case of an extraorcUnary

resolution a quorum shall consist of debenture stock holders representing

in person or by proxy one-tenth in value of the debenture stock.

7. At each meeting the debenture stock holders present shall choose

one of the trustees who is present and wilUng to act to preside as chair-

man : but if there is no such trustee then they shall choose one of their

own number to preside as chairman.

8. The chairman may with the consent of the meeting adjourn any

meeting from time to time and from place to place but no business shall

be transacted at any adjourned meeting other than the business left un-

finished at the meeting from which the adjournment took place.

9. At any meeting of the debentui'e stock holders a resolution put to

the vote of the meeting shall be decided on a show of hands unless a poll

is (before or on the declaration of the result of the show of hands) demanded

by any one of the debenture stock holders and unless a poll is so demanded

a declaration by the chairman that a resolution on a show of hands has

been carried or carried by a particular majority or lost shall be conclusive

evidence of the fact without proof of the number or proportion of the votes

recorded in favour of or against such resolution.

10. A POLL demanded on the election of a chairman or on a question

of the adjournment of a meeting shall be taken forthwith. A poll de-

manded on any other question shall be taken at such time as the chairman

of the meeting directs, and the result of such poll shall be deemed to be

the resolution of the meeting.

11. In the case of an equality of votes whether on a show of hands

or at a poll the chairman shall be entitled to a casting vote in addition

to the votes if any to which he is entitled.

12. The trustee shall cause minutes of all resolutions and proceedings

of meetings of debenture stock holders to be chily entered in books to be

from time to time provided for the purpose : and any such minute as

aforesaid if purporting to be signed by the chairman of the meeting at

which such resolutions were passed or proceedings had or by the chairman

of the next succeeding meeting shall be receivable in evidence without

any further proof : and until the contrary is proved every meeting of

debenture stock holders in respect of the proceedings of which minutes

have been so made shall be deemed to have been duly held and convened

and all resolutions passed thereat or proceedings had to have been duly

passed and had.

13. The debenture stock holders may by extraordinary resolution

exercise any of the following powers :

—

(1) Power to remove any trustee of these presents.

(2) Power without any further sanction to bind the debenture stock

holders by any compromise or arrangement which the court

could sanction under section 120 of the Companies (Consolidation)
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Act 1908 if it had been agreed to by the statutory majority of

the debenture stock holders.

(3) Power to agree to any variation in the provisions of these presents

or in the security hereby created and to release or modify any
of the rights of the debenture stock holders and to discharge

or exonerate the trustees from all hability in respect of any
breach of trust.

14. Any such extraordinary resolution shall without any further

sanction be binding on all the debenture stock holders.

15. On a show of hands every debenture stock holder present shall

have one vote and on a poll every debenture stock holder shall have one

vote for every £1 of the debenture stock registered in liis name.

16. If any debenture stock holder is an infant or a lunatic or of imsound

mind he may vote by his guardian committee curator bonis or other legal

curator.

17. If any debenture stock holder is a company any person authorized

by resolution of its directors to act at any meeting shall be entitled to

exercise the same powers on behalf of such company as if he were himself

a debenture stock holder.

18. If any debenture stock is registered in the name of two or more

persons jointly the debenture stock holder whose name appears first in

the register of debenture stock holders and no other shall be entitled to

vote on respect of the same.

19. On a poll votes may be given in person or by proxy but no person

shall act as a proxy unless he is one of the trustees or is apart from any

prox}^ he holds entitled to be present and vote at the meeting at which

he acts as prox\^

20. The instrument appointing a proxy shall be in writing under the

hand of the appointor and shall be in the following form or as near thereto

as circumstances will admit :—

•

The Company Limited.

I of in the County of being the regis-

tered holder of £ of the debenture stock of the above-

mentioned Company hereby appoint of or

faihng him of as my ])roxy at the meeting

of the debenture stock holders of the said Company to be held on

the day of 19 and at any adjournment

thereof.

Dated the day of 19

Signed,

21. Every proxy shall be deposited at the registered office of tlie Com-
pany not less than two clear days l>efore the day appointed for holding the

meeting or adjourned meeting at which the person named in such jtroxy

proposes to vote and in default the proxy shall not be treated as valiil.

22. The expression "extraordinary resolution" when used in this

schedule means a resolution passed at a meeting of the debenture slock

holders duly convened and lield in accordance with the provisions hei-cin

contained by a majority consisting of not less than tiiree-fourtlis of tlie

persons voting thereat upon a show of hands or if a poll be duly demanded

then by a like majority in value at the poll. The quorum of any such

meeting shall be a clear majority in value of the whole of the debenture

S.C.L. - L
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stockholders but so that where a meeting for tiie purpose of passing an
extraordinary resolution is convened then and in such case if within one

hour from the time appointed for the meeting holders of a clear majoritj'

in value of the debenture stock are not present so as to form a quorum
the meeting shall stand adjourned for twenty-one days and shall accordingly

be held on the corresponthng day of the week and at the same time and

place as that originally fixed by the notice convening the meeting and

notice of such adjourned meeting shall be given in the manner provided

by Clause 27 of the foregoing indenture and such notice shall state that

those debenture stock holders who are present shall form a quorum and
if at such adjourned meeting a quorum as above defined is not present

then those debenture stock holders who are present shall be a quorum
and may transact the business for which the meeting was originally convened

and a resolution passed thereat by a majority consisting of not less than

three-fourths of the persons voting thereat upon a show of hands or if

a poll is duly demanded then by a majority consisting of not less than three-

fourths in value of the votes given on such poll shall be considered as

an extraordinary resolution within the meaning of this schedule (q).

DEBENTURE TRUST DEED FOR SECURING REGISTERED
DEBENTURES.

This Indentuke made the ' day of 1908,

between Company Limited a company registered under the

Companies (Consolidation) Act 1908 and having its registered office at

of the one part and of in the county

of and of in the county of

(hereinafter called the said trustees) of the other part. Whereas the

company has by resolution of its directors passed in pursuance of powers

in that behalf contained in its memorandum and articles of association

resolved to issue debentures for £ each in the form of the

debenture set out in the second schedule hereto and to enter into these

presents for the purpose of further securing all principal moneys and

interest by the debentures secured. And Whereas the said trustees

have agreed to act as trustees of these presents and to enter into these

presents as trustees for the debenture holders. Now this Indenture

WITNESSETH AND IT IS HEREBY DECLARED AS FOLLOWS (r) :

—

I. Follow Clause 1 of the debenture stock trust deed except that

(1) for the definition of the expressions " the debenture stock " and " the

debenture stock holders " will be substituted the following definitions.

The expression " the debentures " shall mean the total number of the

debentures issued pursuant to the above recited resolution and for the time

being outstanding and unpaid. The expression " the debenture-holders
"

shall mean the persons who are for the time being the registered holders

of the debentures, and (2) In the definition of the mortgaged proiierty

the words " subject to the floating charge by the debentures and these

presents created " will be substituted for the words " subject to the

floating charge hereby created " and add the following definition. " The

(q) Where an official quotation change Rules,

on the Stock Exchange is required,
,
(r) This deed is a variation of the

the Stock Exchange authorities deed for seciu-ing debenture stock

allow this form in lieu of the one immediately preceding it, and the

in the schedule to the Stock Ex- clauses are numbered the same.
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expressions ' the principal moneys ' and ' the interest ' shall mean respec-

tively the principal moneys and tlie interest from time to time by the
debentures and these presents secured."

2 Substitute for Clause 2 of the debenture stock deed. The Company
hereby covenants with the trustees that it will on the day of

19 or on such eariier day as the principal moneys sliall

become payable repay to each of the debenture -holders tJie principal

moneys secured by his debentures and that it will pay interest on the

same in the meantime and until repajinent at the rate and in the manner
in the debentures specified.

3. For the first part of Clause 3 of the debenture stock deed ending at

the words " by the company " substitute

—

"For the purpose of further securing the principal moneys and Die

interest and all costs and other moneys payable under the debentures

or these presents by the company " then follow Clause 3 except that in

sub-clause (2) for the words " the debenture stock and all interest and

other moneys hereby secured " will be substituted the words " the principal

moneys and the interest and all other moneys payable by the company
under these presents or under the debentures." The floating charge will

correspond with that conferred by the debenture but will be made in

favour of the trustees, and the company will be forbidden to create

charges ranking pari passu with or in priority to " any charge hereby or

by the debentures created."

4. Substitute for the words " the debenture stock shall become pay-

able " the words " the principal moneys shall become payable."

And for (1) "If the company shall make default in the pajonent of

any of the interest for a period of two months after the same becomes

due."

Then follow the rest of the clause as set out on the debenture stock

deed. The conditions in tliis clause should correspond with those in the

debenture.

5. Follow Clause 5 of the debenture stock deed except that " the

debenture-holders " will be substituted for " the debenture stock holders
"

at the end of the clause.

6 and 7. Same as in debenture stock deed.

8. Same as in debenture stock deed, except that for the words "tiie

holders of at least half of the debenture stock" will be substituted the

words "the holders of not less than half of the debentures " and for the

words " tlie debenture stock has become pa3'able " in the two places where

they occur will be substituted the words " the princi j)al moneys have become
payable" and for the words "any interest hereby secured "tlie words

"any of the interest" and for the expression "the del)enturc stt)ck

holders" the expression "the debenture-holders" and for tiic worda

"hereby constituted" the words "hereby or by the debentures

created."

9 and 10. Same as in debenture stock deed except that in the place

where the words " the charge hereby' created " occur in 9 (3) (once) and

10 (1) (twice) substitute the words "any charge hereby or by the deben-

tures created."

11. For Clause 11 of the debenture stock deed substitute ~
" All moneys received by tiie trustees after tiie\ iiuve exercised or

arising from the exercise of anv lK)wer conferred on them by Clause 8

hereof, and all moneys in their hands at the ilate of exercising any such
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power shall subject to the payment of any prior incumbrance which

may be payable thereout and of any debts having priority to any charge

hereby or by the debentures created by virtue of the provisions of sec-

tions 107 and 209 of the Companies (Consolidation) Act 1908 or otherwise

be applied by them in making the following payments in the following

order, that is to say :

—

(1) In paying all costs charges and expenses and in satisfying every

liability incurred by them in the execution of any of the trusts' powers or

provisions in the debentures or these presents contained and all other moneys
except the principal moneys and the interest payable under the debentures

or these presents including any sums j)ayable in respect of their own
remvineration and any remuneration paid or agreed to be paid to any

receiver appointed by them.

(2) In paying the interest to the debenture-holders pari passu in pro-

portion to the debentures held by them.

(3) In paying the principal moneys to the debenture-holders pari passu

and in proportion to the debentures held by them. Provided always

that in case it shall in the opinion of the trustees be doubtful whether

the mortgaged property will be sufficient after making such prior pajrments

thereout as aforesaid to pay the principal moneys and the interest in full

the trustees may make any payment on account of the principal moneys

or on account of the principal moneys and the interest without appro-

priating such payment to the principal moneys or the interest notwith-

standing that the interest may not have been paid and provided also that

the trustees shall not be bound to immediately distribute any monej^s

in their hands among the debenture -holders if such moneys are insufficient

to pay a dividend of 5 per cent, on the principal moneys and the interest

then payable but they may in their discretion either distribute such

moneys or place the same on deposit at any bank or invest the same in

any investment hereinafter authorized.

12, 13, 14, 15, 16. Same as in debenture stock deed except that the

words "or by the debentures " should be added between the words

" hereby " and " secured " towards the end of 15.

17. Same as in trust deed except that for the words "the charge

hereby created " occurring twice in (4) substitute the words " any charge

created by the debentures or these presents " and in (5) the words

"debenture-holders" will be substituted for the words "debenture stock

holders" and in (6) for the words "debenture stock" substitute the

word " debentures " and for the words " the holders of the debenture

stock " the words "the debenture -holders."

18, 19, 20, 21, 22. Same as in the debenture stock deed, except that

in Clause 21 the words "the debenture-holders" will be substituted for

the words " the debenture stock holders."

23. For Clause 23 of the debenture stock deed substitute

—

If on the day when the principal moneys become payable the company
shall pay the principal moneys and the interest and all other moneys

payable by the company under these presents or the debentures the

trustees shall at the request and cost of the company reconvey re-assign

surrender or otherwise assure the mortgaged property or such part thereof

as shall not have been chsposed of under the trusts' powers and provisions

herein contained to the company or as it shall direct.

24. Same as in debenture stock deed.
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25. Substitute for Clause 25 of the debenture stock deed. The deben-
tures shall be in the form of the debenture set out in the second schedule
hereto and shall be under the seal of the compan5\

26. Same as Clause 26 of the debenture stock deed.

27. Same as Clause 27 of the debenture stock deed except that the
words "debenture stock holder" (occurring three times) the words "de-
benture-holder " will be substituted and for the words " debenture stock

"

(occurring twice) the words " debenture."

First Schedule,

Same as debenture stock schedule.

Second Schedule.

Set out a form of debenture vide supra pp. 493 et seq., following con-

ditions in the deed as to the date of payment of principal moneys.

Third Schedule.

1. Same as debenture stock deed except that for the words " deben-

ture stock " and " debenture stock holders " substitute the words
" debentures " and " debenture-holders."

2 and 3. Same as in debenture stock deed.

4. Same as in debenture stock deed except that for the words " deljen-

ture stock holder " (occurring twice) substitute the words " debenture

holder."

5. Same as in debenture stock deed except that for " debenture stock

holders " (occurring twice) substitute " debenture-holders."

6. 7 and 8. Same as in debenture stock deed—except that for the

words " debenture stock holders " (occurring once in 6 and once in 7) sub-

stitute the words " debenture-holders " and for the words " debenture

stock " in 6 substitute the word " debentures."

9. Same as in debenture stock deed except that for the words " de-

benture-stock holders " (occurring twice) substitute tJie words " deben-

ture-holders."

10 and 11. Same as in debenture stock deed.

12. Same as in debenture stock deed except that for the words " de-

benture stock holders " (occurring twice) substitute the words " debenture-

holders."

13 and 14. Same as in debenture stock deed except that for the words

" debenture stock holders " (occurring four times in 13 and once in Clause

14) substitute the words "debenture-holders " and in Clause 13 (3) after

the word " provisions " insert the words " of the debentures or " and after

the word " security " the words " by the debentures or."

15. Same as in debenture stock deed except that for the words "dclx?n-

ture stock holder " (occurring twice) substitute the words " delx-nture-

holder" and for the words " £1 of the debenture stock" substitute the

word " debenture."

16, 17, 18, 19, 21, 22. Same as in debenture stock deed except that

the word " stock " wherever it occurs after the word " debenture " is

omitted and once in 16 and 17. (It occurs five times in Clause 22 three

times in Clause 18 twice in (Jlause 17 and once in Claust' 16).
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20. In the form of proxy substitute for " £ of the debenture stock
"

of the debentures " and strike out the word " stock " where
it occurs later in the form.

Trust Deed to secure Debenture Stock to Bearer.

Where the debenture stock is payable to bearer and there is an
option to register given to the bearer the debenture stock trust

deed above given can be made to apply with the following varia-

tions. Where there is no option to register the stock this form

can be readily adapted.

1. Insert in the definition of the debenture stock holders at the end
of the words " and the bearers of certificates relating to such part of the

deh»enture stock as is not registered " and in the same definition substitute

for the words " the debenture stock " the words " such part of the deben-

ture stock as is registered."

2. Substitute for Clause 2. " The Company hereby covenants that

it will when the debenture stock shall become payable as hereinafter pro-

vided pay to each debenture stock holder the amount of the debenture

stock which is then registered in his name and in the case of debenture

stock wliich is not registered the amount of the debenture stock mentioned

in any certificate of which he is the bearer and that it will in the mean-

time and until repayment pay interest on the debenture stock in accordance

with the terms of the coupons annexed to the debenture stock certificates.

17. Omit (6) where there is no power to register.

Where there is a power to register substitute for the words " the

debenture stock " the words " of such part of the debenture stock as is

registered."

25. Add where there is a power to register at the end " but so that

the words the registered holder of the debenture stock comprised in this

certificate " be inserted in certificates relating to registered stock in lieu

of the words " the bearer of tliis certificate," and that each of such

certificates bear a footnote tbat no transfer of any portion of the holding

can be registered without the production of such certificate.

27. Add after the words "the trustees" "to any holders of any part of

the debenture stock which is not registered by advertisement in the Times

and one other London morning paper and to any holder of any part of

the debenture stock which is registered or in the case of any such debenture

stock which is registered in the name of several joint holders " and omit

the words " to any debenture stock holder or in the case of any debenture

stock held by several joint holders " and continue as in the debenture

stock trust deed except that after the words " entitled to the debenture

stock " add the words " registered in the name."

Wliere there is no option of registering the following clause will be

substituted for Clause 27 in the debenture stock deed.

All notices may be served by the Company or the trustees upon the

debenture stock holders by advertisement in the Times and one other

London morning paper.
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FORM OF DEBENTURE STOCK CERTIFICATE.

To BE Substituted for the Form in the Second Schedule to the
Debenture Stock Deed.

The Company Limited.

(Incorporated under the Companies (ConsoUdation) Act, 1908.)

Capital £ divided into shares of £1 each.

Issue of £ debenture stock bearing interest at the rate of

per cent, per annum authorised by Article of the Com-
pany's Articles of Association and a resolution of its Directors dated

19

Interest payable on the Ihe the

and the in each year in accordance with the coupons annexed
hereto and the conditions endorsed hereon.

No. Debenture Stock £

This is to certify that of or other the bearer of this

certificate is the holder of £ of the above-mentioned debentures

stock which is issued with the benefit of and subject to the charge created

by and the terms and conditions of a trust deed dated and made
between of the conditions endorsed hereon.

Given under the Common Seal of the Company this day of

19

© Directors.

Secretary.

THE CONDITIONS WITHIN REFERRED TO.

1. The holders of the debenture stock of tliis issue are entitled pari

passu to the benefit of the charge created by and the debenture stock is

issued subject to and with tlie benefit of the trusts powers and provisions

and conditions contained in the trust deed within refened to.

2. The Company may at any time after the

19 give to the holder of this certificate six months' notice of its in-

tention to pay off the whole or any part of the debenture stock in thi.s

certificate referred to and the debenture stock referred to in such notice

will become paj'able on the expiration of such notice.

3. The debenture stock of this issue will become payable on (he

happening of any of the following events that is to say [here follow tlie

terms of the clause in the trust deed dealing with the events which make

the debenture stock payable.]

4. The Company shall keep at its registered office a register (hci-ein-

after called the register) of the holders of debenture stock of (iiis issue

(hereinafter called the debenture stock) who desire to have their dclHMiturc

stock registered and shall enter therein the names addresses and descrip-

tions of such holders and the amount of debenture stock held by tlicm.

The Company shall on any certificate relating to any part of the delx*nturo

stock which is not registered being delivered to it at its registered office

together with all outstanding coupons and on payment of a fee of 2s. 6d.

and the amount if any of the stamp duty payable at the request of the

bearer of such certificate register the delx^nture stock tlierein described.
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or any part thereof but so that no amount of stock not being £1 or a

multiple of £1 shall be registered.

5. The Company shall not be bound to enter any notice of any trust

express implied or constructive in the register. Provided always that the

legal personal representatives of a deceased sole registered holder and any

person becoming entitled to any of the debenture stock which is registered

by reason of the bankruptcy of any registered holder shall upon producing

such evidence as the directors of the company may from time to time

require have the same rights and powers as are hereby conferred on a

registered holder of the debenture stock.

6. When the debenture stock referred to in this certificate is registered

every request to cancel the registration of or to transfer such debenture

stock or any part thereof shall be in writing under the hand of the registered

holder thereof. Upon such request or transfer being left at the registered

office of the Company together with a fee of 2s. 6d: and the certificate

relating to such debenture stock and all outstanding coupons and such

other evidence as the directors may reasonably require to show the right

of the person making such request or transfer to make the same the

registration of such of the debenture stock as is referred to in such request

shall be cancelled or as the case may be the transfer shall be registered

provided always that no such request or transfer shall relate to any amount

of such debenture stock not being £1 or a multiple of £1 and that on a

request to cancel registration the amount of any stamp duty payable

shall be paid to the company.

7. When the debenture stock referred to in this certificate is registered

in the names of joint holders the survivors or survivor of them shall be

deemed to be the registered holders thereof and any sole survivor the sole

registered holder.

8. Each holder of any part of the debenture stock of this issue shall on

payment of a fee of Is. for each certificate be entitled to one certificate

for any part of such debenture stock which is payable to bearer and

held by him ^^ to one certificate for any of such debenture stock which

is registered in his name. Every such certificate shall be under the

common seal of the company and shall state whether the debenture

stock therein referred to is payable to the bearer of such certificate or the

registered holder of the stock therein comprised and shall have coupons

attached thereto for the interest payable on the stock therein comprised

for a period of five years from the date of such certificate. Provided that

in the case of any such debenture stock being held jointly by several

persons the company shall not be bound to issue more than one such

certificate for each class of stock held by them and delivery of any such

certificate to any one of them shall be sufficient delivery to all.

9. If tliis debenture stock certificate or any coupon attached hereto

is defaced lost or destroyed it may be renewed on payment of a fee not

exceeding Is. for each such certificate and each such coupon, and on such

terms if any as to evidence and indemnity as the directors of the Company

think fit.

10. The certificates for any part of the debenture stock which is

unregistered shall for all pixrposes be deemed to be a negotiable instru-

ment and all the debenture stock referred to in this certificate which is

i
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registered and all interest thereon shall be paid by the company to the

registered holder thereof without regard to any equity existing between
the company and any prior holder thereof.

11. Any person becoming entitled to any of the debenture stock

referred to in this certificate by reason of the death or bankruptcy of a

registered holder shall upon such evidence being produced as the directors

of the company may from time to time require be entitled to be registered

as the holder of such debenture stock or of any part thereof but such

registration shall not prejudice any riglit the company would but for such

registration have had against the deceased or bankinapt registered holder.

12. The debenture stock referred to in this certificate and all interest

thereon will when the same becomes pa3'able be paid at the registered

office of the company. On the payment of the debenture stock the cer-

tificate and all outstanding coupons and on payment of any interest the

coupons relating thereto must be surrendered to the company. Such

interest will be payable on the dates and in accordance with the term

specified in the coupons annexed hereto and when such coupons arc ex-

hausted the company will if necessary issue fresh coupons for the payment

of future interest.

13. Notices may be given in manner directed by the trust deed within

mentioned.

FORM OF COUPON TO BE ATTACHED TO ABOVE DEBENTURE
STOCK CERTIFICATE (s).

The Company Limited.

Issue of per cent. Debenture stock for £ attached to

Debenture Stock Certificate No. for £ Coupon No
£ . On the day of 19 unless the debenture

stock above referred to shall be sooner paid ofi and on the surrender of

tliis coupon the Company Limited will pay to the bearer hereof

at No. or other the registered office of the said company the sum

of £ being six months interest less income tax for the debenture

stock to which the above debenture stock certificates relates.

By order of the Boani

A.B.

Secretary.

VARIATIONS OF THE THIRD SCHEDULE OF DEBENTURE
STOCK DEED WHERE THE STOCK IS PAYABLE TO
BEARER.

At the beginning insert this clause

—

The bearer of a debenture stock certificate relating to ikbenturc stock

which is not registered must deposit such certificate at the registered

ofiice of the Company with any proxy deposited by him anil at least two

(s) Tliis form may be used where not desired tin- form under debon-

it is desired that the coupon shall turos to bearer cupra, p. 499, sliuuld

be negotiable by itself and apart be adapted,

from the debenture ; where this is
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days before signing any requisition or exercising any of the other powers

hereby conferred on him in relation to meetings and he shall only be

entitled to exercise such powers on producing a certificate that such

deposit has been made (hereinafter called a certificate of deposit). A
certificate of deposit shall be given by the Company in every case where

such deposit as is herein provided for has been made and shall state the

name of the person on whose behalf such deposit has been made and the

amount of the debenture stock comprised in the certificate deposited by
him. The Company shall retain every debenture stock certificate which

has been deposited until the certificate of deposit in relation thereto is

surrendered unless the directors of the company are satisfied that such

certificate of deposit has been lost or destroyed. Any person acting as

a proxy for any other person who has obtained a certificate of deposit

must produce such certificate of deposit at every meeting where he so

acts.

Add at the end of Clause 15, " or in respect of which he has received

a certificate of deposit."

Clause 20. Before the word " holder " omit the word " registered."

The variations in tlie case of a trust deed for securing debentures

are similar, a debenture to bearer being, of course, set out in tlie

Second Schedule, and the necessary alterations being made.

OTHER FORMS FOR DEBENTURE OR DEBENTURE STOCK
TRUST DEEDS OR DEBENTURES OR DEBENTURE STOCK
CERTIFICATES.

Letters Patent Assignment in Trust Deed.

(See 7 Ed. 7, c. 23, s. 28 (4) as to filing in the Patent Office.)

The Company as beneficial owner doth hereby assign and transfer

unto the said trustees their executors administrators and assigns all that

the letters patents specified in the part of the First Schedule hereto

and the full and exclusive benefit thereof and any and every improvement

extension or renewal thereof and the right to apply for and take out further

patents in relation thereto and all rights powers and benefits to the said

invention letters patent and premises belonging To Hold the same unto
the said trustees their executors administrators and assigns for all the

residue of the respective terms for which the same were granted and
any further or other term which may be granted in respect of the same
patents or any patents for improvements thereto, add

(1) Power for trustees to grant hcences with the consent of the com-
pany while it is carrying on its business.

(2) A covenant by the company to pay all fees and royalties now or

hereafter payable in respect of said patents and any patents for improve-
ments thereto.

(3) Power to trustees to make such payments on default by the company
and that any payments so made are to be repaid with interest by the com-
pany and until repayment to be a charge.

Public Houses.

Where part of the security is a public-house or public-houses,

there s^hould be a covenant by the company in the following form :

—
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The Company hereby covenants to conduct its business in a proper

manner and at all times to apply for and do all tilings necessary for obtaining

the renewal of every licence enjoyed by it and not to do or omit or suffer

anything to be done or omitted on any licensed property which will en-

danger the licences thereof and to insure all Ucences in their full value

to the satisfaction of the trustees and to apply and treat all money received

in respect of any such insurance or by way of compensation for the non-

renewal of any licence as part of the specifically mortgaged property.

Kegistered Land am* Foreign Land.

Where the property dealt with is registered land, there should

be a statutory charge on the register in addition to the trust deed.

This will not require any stamp {t) where the trust deed is already

executed. There will also be a covenant to execute and deliver to

the trustees for registration instruments of charge in an approved

form. Where foreign land is comprised in the security there should

be a covenant by the company

" To forthwith execute and do all documents and things for perfecting

the title of the trustees to the jDroperty and to furnish the trustees with

proper evidence of such documents and things having been done as soon

as the same have been executed or done."

Ships.

If a ship is comprised in the mortgage, such ship should first be

mortgaged and the mortgage registered under the Merchant Sh.ipping

Act, 1894 {u).

Mortgages of ships are exempted from stamp duties under the

Schedule to the Stamp Act, 1891 ; but a debenture charging ships

will apparently have to be stamped, where the ships arc charged l)y

another document in favour of the debenture-holders (x).

Guarantee.

Not infrequently some guarantee or other company or person agrees

to insure debenture stock or moneys secured by debentures. Tlie

insurance companies who do tliis business usually have their own

forms ; but the following form may be useful for insertion in a trust

deed, the surety being made a party, and it can readUy be adapted so

as to be indorsed on a debenture in cases where there is no trust deed.

1. The Company Limited (herein called the sureties)

hereby covenants with the trustees that-

—

(1) If the Company (?/) shall make default in the payment of any

interest under these presents for a period of one montli then the .sureties

shall pay such interest to the holders of the debenture stock or such of

(t) I-and Transfer Rules, 1903, Commissioners of Inland Brvcnuc,

r. 123. [1911] 1 K. B. 1878.

(u) S. 31 et seq., and as to the (ij) The company means the

effect of non-registration, see, company issuing the debentures

Barclay and Co. v. Poole, [1907] 2 as, it is assumod, there would bo

Ch. 284. a definition to this effect.

(a;) Deddington Steamship Co. v.
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them as are entitled thereto witliin one month after the trustees shall

have demanded payment thereof and

(2) If the Company shall make default in the payment of the debenture

stock when the same becomes payable under the provisions of these pre-

sents then the sureties shall pay such debenture stock to the debenture

stock holders within three months after the trustees shall have demanded

payment thereof.

2. It is hereby agreed that as between the Company (z) and the sureties

the sureties shall be sureties only, but that as between the sureties and

the trustees and the debenture stock holders the sureties shall be principal

debtors so that the sureties shall not be released by time being given or

by any other act or thing which would release them if they were only liable

hereunder as sureties (a).

The deed will also contain a covenant by the company to pay a

premium on the amount guaranteed to the sureties. (The proviso

for redemption at the end of the deed will be made subject to the

rights of the sureties (6).)

If the guaranteeing company reinsures, the risk the reinsurer will

usually take will be default by the principal debtor, and not merely

a liability to make good any insufl&ciency in the security ; but, even

if the latter be the true risk, the re-insurer will not be released by any

alteration which was in the contemplation of the parties at the date

of the contract of reinsurance, and so where the original guarantors

were also trustees with very wide discretion as to realization, the

fact that they had gone into liquidation and were realizing under a

scheme of arrangement sanctioned by the Court was, on the facts

of the case, insufl&cient to release the re-insurers (c).

Principal Moneys repayable with Premium.

In some cases the principal sum is repayable with a bonus, such

bonus to be payable in any event together with the principal sum.

{z) The company means the

company issuing the debentui-es as,

it is assumed, there would be a

definition to this effect.

(a) SometiiTies the demand must

be made within a specified time,

and the siu-eties are only liable to

pay principal moneys after the

realization of the seciu-ity and the

distribution of the proceeds.

(6) A scheme of arrangement

under s. 120 of the Companies
(Consolidation) Act, 1908, as it

takes effect by operation of law

does not affect the liability of a

surety : London Cliartered Bank of

Australia, [1893] 2 Ch. 540 ; Re
Fitzgeorge, [1905] 1 K. B. 462 ; Re
Jacobs (1875), 10 Ch. 211 ; see,

however, Mortgage Insurance Co. v.

Pound (1896), 65 L. J. (q. b.) 129,

which depended on the fact that the

company, instead of paying under

the original arrangement paid on

the footing of the new arrangement.

On such an arrangement being made
it is the duty of the surety to pay

on the footing of the old arrange-

ment at once, and it is therefore

usually the surety who is interested

in the new scheme : Dane v. Mort-

gage Insurance Co., [1894] 1 Q. B.

54 ; Finlay v. Mexican Investment

Co., [1897] 1 Q. B. 517.

(c) Law Guarantee Trust and

Accident Society v. Munich Rein-

surance Corporation, [1912] 1 Ch.

138.
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In such cases, unlike the cases where the company is given an option

to redeem, and has to pay a bonus as the price of such redemption

(d), the debenture or debenture stock deed will have an ad valorem

stamp, calculated not only on the money lent, but also on the bonus
(e). This appears to apply in cases where there is no absolute

covenant to pay on a given date, if, when principal moneys become
payable, even against the will of the company, e.g. by a winding-up

order, the premium is payable. The debenture stock deed would

in such case be varied by inserting in the first recital after the

words "payment of the same" and in clause 2 after the words
" the amount of the debenture stock then registered in his name,"

the words " together with a premium of £5 per cent, thereon."

Clause 3, by inserting the word " premiums " before the word
" interest " at the beginning. Clause 11 (1) and (3) by adding the

words " and the premiums thereon " after the words " debenture

stock," and the words " and premiums " after the words " debenture

stock " wherever these words occur before the words " and the

interest " in the provisos to the clause and clause 23 by inserting

the words " all premiums and " before the words " interest thereon

at the rate aforesaid."

In the conditions endorsed at the back of the debenture stock

certificate (schedule 2) condition 2 add at the end " together with a

premium of £.5 per cent, per annum," and add the same words in

clause 3 after the words " The debenture stock will become payable."

Condition 5 between the words " and all " and the word " interest
"

on the first line insert the words " premiums and."

Similarly the registered debenture above given would be varied

by striking out of clause 1 the words " the sum of £ " and

substituting the words " the sum of £ being the principal moneys

hereby secured together w4th a premium of £ ."

The interest payable under clause 2 would be payable on the

principal moneys only. Condition 6 of the endorsed conditions

would be varied by inserting the word " premiums " after the words

" principal moneys " and tlie same remark applies to condition 8.

Similar alterations will be made in debenture trust deeds, etc.

Where the redemption is optional, the variations will be the same,

except that in clause 2 of the trust deed and clause 1 of the debenture,

the variation will be " and any premium which may be payable as

hereinafter provided."

Clause 4 of the debenture stock deed will be split into two V)y

inserting a new clause in the following form :

—

" The Company may at any time [after tlie day of I!' ]

give to the debenture stock holders six months notice of its intention to

pay off the debenture stock and the debenture stock shall become payable

with a premium at the rate of £ per cent, on the expiration of such

(d) KnighVs Deep v. Inland (e) Roinll v. Inland Revenue,

Revenue, [1900] 1 Q. B. 217- iW^l\ 2 Q. B. 194.
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notice;" and by commencing the second of the two clauses into which clause

4 is t o be split as follows :
" The debenture stock will be payable on the

happening of any one of the following events " and will continue as in

clause 4 except that at the end will be added the following words :
" Pro-

vided always that such debenture stock shall be payable with a premium
at the rate of £ per cent, if the company shall go into voluntary

liquidation for the purpose of amalgamation of reconstruction {/). Con-

dition 9 of the debenture will be varied by inserting a new condition

enabling the company to pay off the debentures at £ on giving

notice " and by inserting at the end the following words :
" Provided

always that the principal moneys shall be payable with a premium at the

rate of £5 per cent, if the company shall go into voluntary liquidation for

the purpose of amalgamation or reconstruction."

Condition 2 of the debenture stock certificate would be split up

and varied so as to make it accord with clause 4 of the trust deed.

Power to Company to redeem Debentures to be ascertained

BY Drawings.

Not infrequently there are clauses requiring or enabling the com-

pany to redeem a certain number of the debentures of a series, the

particular debentures to be redeemed are in such case usually

ascertained by drawings, and sometimes provisions for a sinking

fund are added (g). Even when the particular debentures drawn

are to be repaid at a premium, and the other debentures are to be

paid off at par, it is not thought that the scheme is bad as infringing

the Lottery Acts (A). The premium would appear rather the price

which the company pays to the debenture-holder for any incon-

venience he may suffer by their drawing the debenture than a prize

given to such debenture-holder. The following forms may be used

for the purpose :—

-

1. The Company may redeem debentures of this issue in the year

[or on the day of ] and in each subsequent year

it may redeem a like number of such debentures and also a number of

such debentures equal to the number wliich it could have redeemed under

this condition in any previous year or years but did not then redeem.

Each debenture redeemed under this condition shall be redeemed at

£ (i). All debentures redeemed hereunder shall be redeemed

on one of the half-yearly days hereby fixed for payment of interest.

(/) The Stock Exchange autho-

rities require this proviso wliere a
quotation is desired, but if the com-
pany is given a power to redeem
its dobentm-es, etc., at par at any
time then the proviso may be so

di'awn as not to apply at such time.

(g) If there are coiqions attached

to such debentm-es they should

provide that interest shall only run

" until the principal moneys are

paid or this debenture is drawn

for redemption, but subject never-

theless to the conditions in the

debenture contained."

(h) See supra, p. 468.

(i) Where redemption is to be

compulsory, substitute for this

clause the following, " The company
shall redeem debentures of this
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2. Whenever any such redemption is to be made the Company shall give

notice by advertisement in one London daily morning paper stating the

number of debentures to be redeemed {k), the date and time when the

drawdng is to be held under the provisions liereinafter contained, and the

date for redemption. Such notice shall appear not less than foxirtcen

days before the day fixed for holding any drawing. •

3. The particular debentures to be redeemed in each year shall be

determined by drawings and ail such drawings shall be held at the regis-

tered office of the Company in the presence of a notary public and any
holder of an undrawn debenture of this issue may on producing such deben-

ture attend. Every drawing shall be held at least one calendar month
before the date of redemption of the debentures then drawn and imme-
diately after any drawing has taken place notice will be given in a Jjondon

daily morning paper of the numbers of the debentures drawn lor

redemption.

4. A debenture may at any time after it has been drawn for redemj>tion

be deposited [with all outstanding coupons] (Z) for examination at the

registered office of the Company and the Company shall on the date fixed

for redemption or on the expiration of seven days after the date of such

deposit wMchever shall last happen -pay to the holder of such debenture

on demand the principal moneys thereby secured and all arrears of interest

and from the date fixed for the redemption of any debenture all interest

in respect of such debenture shall cease except that in tlie event of the

company faiUng to make such payments as aforesaid interest shall con-

tinue from the date of such default until the time of actual payment (m).

5. Wliere the Company has redeemed or acquired any debentures

of this issue it shall not have power to keep such debentures alive nor

shall it have power to re-issue such debentures either by re-issuing the

same or by issuing other debentures in their place (n).

1. Sinking Fund Condition.

(1) The Company shall in each year [after the year 19 ] set aside

[out of the profits made by it in such year] a sum of £ [and if in

any year the profits shall not be sufficient then the diflference between

the amount actually set aside in such year and the said sum of £

issue at £ each on tlie see GordiUo v. Wci/uiti)! (1S77), 5

day of 19 and a like C. D. 287.

number at a Hke price on the (») This cUuise is j^ut in to meet

day of and the day of s. 104 of the Companies (Consolida-

in each succeeding year tion) Act, 1908, it is probably un-

until the day of 19 necessary wliero the company is

when all the debentures of this bound to redeem, for tliero is " an

issue then outstanding sliall bo re- ol)ligation on tlio company so to

deemed at par." do," i.e. to redeem " not being an

(k) Oixiit the words " the number obligation enforceable only by the

of debentures to be redeemed" person to whom tlie redeemed

where the company is bound to debentures were issued or his

redeem a specified number. assigns," but it is usually desirable

(I) Omit the words in brackets to have such a clause where there

where there are no coupons. are provisions for drnwincs. and

[m) As to payment of interest, often in other cases.
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shall be made good out of the profits of succeeding years] such sum and

also any sums set aside and invested under tliis provision in previous years

shall be applied in purchasing any debentures at any price not exceeding

£ each at which the Company may be able to acquire them and in

paying off any debentures which the company may at any time be able to

redeem under the provisions hereof. Arfy moneys wliich at any time cannot

be so apphed as aforesaid may pending such application be invested by the

Company in the names or under the legal control of the trustees in any in-

vestment in which trustees may by law be entitled to invest or may be left

on deposit at any bank—and the company shall until the principal moneys
hereby secured become payable be entitled to receive the income from and

from time to time to vary any such investment for others of a like nature (o).

(2) The Company shall not be entitled to reissue any of the debentures

which it has purchased or redeemed under this clause.

Power to Appoint a Receiver
( p).

The holder or holders of not less than two-thirds of the debentures

of tliis issue shall have power at any time after the principal money's hereby

secured become payable by writing under his or their hand or hands to

appoint a receiver and to remove any such receiver and to appoint another

in his place and to fix the remuneration of any such receiver provided

always that any such receiver shall be the agent of the Company : and the

company alone shall be responsible for his acts aiid defaults.

A receiver appointed under the foregoing power shall have the following

additional powers.

(1) Power to take possession of all or any part of the property and
assets hereby charged.

(2) Power to carry on the business of the Company in such manner
as he shall in his discretion think proper.

(3) Power without any further notice to exercise the power of sale

or the other powers and authorities conferred on a mortgagee by sections

19, 21, and 22 of the Conveyancing and Law of Property Act 1881 and the

provisions of the Conveyancing Act 1911 amending the same and so that

all the provisions of those sections relating to any of the matters aforesaid

shall with the necessary variations apply as though the same were hereby

incorporated.

(4) Power to enter into any compromise or arrangement which he may
consider expedient (q).

(o) Where there is a trust deed ful. It sometimes deters the Court
this covenant should be in such from appointing a receiver. The
deed, and the money may be paid fact that the debenture-holders are

to the trustees, and the moneys carrying on the business of the

invested will be treated as part of company is a ground for winding-up
the specifically mortgaged property ; in soiue cases: Re Chic, [1905] 2

see National Trust Co. v. Whicher Ch. 345 ; Re Alfred Melson, [1905] 2

(1912), 106 L. T. 310. From which it Ch. 841, and though the Court will

would appear that where debentures allow such a receiver to take pos-

are to be redeemed by tender, regard session after winding-up, it is doubt-

must be had in most cases to the ful if he can, after winding-up, carry

number offered as well as to the on the business of the company :

price asked; and so it will be un- Henry Pound, Son and Hutchins
necessary to accept a tender which (1889), 42 C. D. 402, and see supra,

will interfere with the pm-chase of pp. 472 and 473, where the question

a larger number of bonds, even at is discussed.

a slightly higher price. (q) This authorizes the" receiver

( p) The wisdom of having such to iDorrow : Robinson Printing Co.

a power as this is somewhat doubt- v. Chic, [1905] 2 Ch. 123.
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(5) Power subject to the provisions hereinbefore contained to exercise

without any further consent all the powers and authorities conferred on
a receiver appointed under the powers conferred by the Conveyancing
and Law of Property Act 1881.

All moneys received by the receiver shall subject to the payment there-

out of (1) the preferential debts referred to in sectitm 209 of the Companies
(ConsoHdation) Act 1908 and (2) all payments having priority to the charge

hereby created which may be pa3^able thereout and (3) all costs charges

and expenses incurred by liim in the exercise of the powers aforesaid and

(4) any remuneration payable to such receiver be applied in pa3ment of

the principal moneys and interest secured by tlie debentures of this issue

'pari passu.

Majority Powers in Debenture.

Tlie holders of three-fourths of the debentures of this issue for the time

being issued and outstanding may by writing under their hands release

or modify the rights of the debenture-holders or enter into any compromise

or arrangement which the Court could sanction under section 120 of the

Companies (Consolidation) Act 1908 if the same had been sanctioned by

the statutory majority and every such release modification compromise

or arrangement shall ba binding on all the debenture-holders of tliis issue (/•).

Partly Paid Debentitres.

Sometimes debentures are issued before payment in full of the

sura thereby secured has been made in such case a debenture (in the

form of the registered debenture above given) will recjuire the follow-

ing modifications (s).

Clause 1. Add after the words " the sum of £ " the words " or

other the amount paid up in respect of this debenture."

Clause 2.—Substitute for the words " the sum of £ " the words
" the amount for the time being paid up in respect of tliis debenture

"

and insert after condition 1 endorsed on the debenture the following

conditions

—

1. The registered holder of this debenture shall pay to the company

in respect of the principal sum of £ to be hereby secured the follo\ving

sums at the following dates that is to say :

—

£ on appUcation

£ on allotment

£ on the day of 19

and the balance of £ as and when called up—but so that fourteen

days' notice of each call shall be given and that no call shall be for a greater

amount than £ or be made within one calendar month after the last

preceding call. The Company will endorse on this debenture a note of

each payment when the same is made.

(r) Such a clause %vill only be lington, [1898] A. C. 3U9; but now

necessary in cases whore there is specific performance of such a

no trust deed, as trust deeds contract can be granted, Companies

almost invariably contain full pro (ConsoHdation) Act, 1908, s. 105

;

visions dealing with tliis matter. in addition to the above alterations

(«) Formerly specific performance it may bo desirable to give the

of such a contract could not be

:

company power to decline to regis-

South African Territories v. Wal- ter transfers of partly paid shares.

S.C.L. 2 M
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2. If before or on the day appointed for payment of any call or instal-

ment the registered holder of this debenture does not pay the same he shall

be hable to pay interest on such sum at the rate of 6 per cent, per annum
from the date fixed for payment until the time of actual payment and the
directors of the company may at any time before such default is made good
give notice requiring him to make such payment within seven days from
the date when such notice is given and stating that if such payment is

not then made the directors of the company may forfeit this debenture

and if such payment is not then made such directors may declare this

debenture to be forfeited and thereupon this debenture and all sums paid

up thereon shall be forfeited but the person who was the registered holder

hereof before forfeiture shall remain liable to pay to the Company all calls

instalments interest and other moneys presently payable in respect of this

debenture before forfeiture.

Not infrequently the same result is arrived at by issuing scrip or

provisional certificates usually payable to bearer (t), which can be

exchanged for debenture or debenture stock when all instalments

have been paid, and sometimes a letter of allotment (in a similar

form to that given above for shares) is used instead of a scrip cer-

tificate. Such letter of allotment should state the dates when the

different instalments become payable. It is, however, obvious that

these methods have their disadvantages unless a charge is given

by some document other than the debenture, as it may well be that

if the company goes into liquidation before the final instalment is

paid the scrip or allotment letter holders will find themselves to be

mere unsecured creditors (u), and there may be difiiculties under

section 212 of the Act if the company goes into liquidation within

three months of the debentures being issued. If a charge is given it

will certainly have to be registered, and it may be that it will also

have to be stamped in addition to the debentures. These last

difficulties are to a considerable extent lessened where there is a

trust deed ; but in other cases partly paid debentures or debenture

stock are preferable, except possibly in bearer cases where the

specific performance difficulty arises.

FORM OF SCRIP CERTIFICATE (a;).

The Company Limited.

Issue of £ 5 per cent, debenture stock No. £
This is to certify that the sums of £ and £ having been

paid on application for and allotment of pounds of the above-mentioned

debenture stock the bearer of this certificate will be entitled to that amount

(t) It is obvious that where scrip Possibly the form of scrip certificate

certificates are payable to bearer, secondly set out below, though not
there may be considerable difficulty a usual form, may be of use in

about obtaining specific perfor- getting over the difficulty as to

mance. Where there is a trust specific performance-
deed it is not unusual to have the {u) Cp. Jackson v. Bassford,

form of the scrip certificate, in a [1906] 2 Ch. 467, at pp. 476 and 477.

schedule thereto. Scrip certificates (x) This will bear a \d. stamp :

to bearer are negotiable instru- Stamp Act, 1891, Schedule, tit.

ments : Rumball v. Metropolitan Scrip Certificate ; see also s. 79

;

Bank (1877), 2 Q. B. D. 194. but see ante, p. 487.
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of such debenture stock on pa;yTuent to the company of the instalments

due thereon as under that is to say : £ on the day of

19 £ on the day of 19 and £

on the day of 19 . Paj-ment in full may be made
at any time iinder discount at the rate of £ per cent, per annum.
In case of default in payment of any instalment on its due date the person

in default will be liable to pay interest at the rate of £ per cent,

per annum from such date xmtil the date of payment and such default will

entitle the company to cancel the allotment of the debenture stock to

which tliis certificate refers and to forfeit any instalments paid.

At any time after the final instalment has beeen paid this scrip certificate

together with all bankers receipts may be lodged at the registered office

of the company and on the expiration of one week from the time when
the same have been so lodged the company will register £ of the

said debenture stock in such name or names as the bearer or bearers hereof

may direct and will issue a certificate in respect of the same.

Interest at the rate of £ will be paid on the 19

and on every subsequent and on the various instalments

from the last date of payment of interest or in the case of any instalment

on wliich no previous interest has been paid from the date when such

instalment became due.

The debenture stock is secured hj a trust deed dated con-

stituting a fixed charge on all the freehold and leasehold property of the

company and a floating charge on all the rest of its undertaking and assets

including its uncalled capital for the time being : the company may redeem

the debenture stock at any time by giving six calendar months notice

of its intention so to do and the debenture stock becomes payable on the

earUer happening of the events specified in the trust deed.

Dated

For the Company Ltd. Director.

Secretary.

Received on the day of £ being the first

instalment due on the debenture stock mentioned in the above scrip

certificate.

Secretary.

Then will follow the other receipts on the same form. These

receipts do not require a stamp (?/).

ALTERNATIVE FORM OF SCRIP CERTIFICATE (s).

The A.B. Company, Ltd.

No. Provisional Scrip Certificate.

This is to certify that A.B. of in the county of will on

paying the following instalments that is to say the sum of £ on the

day of and the Slim of £ on the

day of be entitled to debentures (numbered to )

of an issue of 300 debentures of £100 each about to be made by the above-

mentioned Company, and that in the mean time he is entitled to interest

(y) London and Westminsler Bank, (z) The truiit deed or debentures

[1900] 1 Q. B. 166. must be registered.
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at the rate of 5 per cent, per annum on the sum of £ which as the Company
doth hereby acknowledge he has already paid in respect of such deben-

tures as from the day of 19 and on the said instal-

ments as from the date when the same are respectively paid. This certi-

ficate is issued subject to and with the benefit of the conditions endorsed

hereon.

Given under the Common Seal of the Company this , day of

1911, in the presence of

Directors.

Secretary.

THE CONDITIONS WITHIN REFERRED TO.

1. All persons to whom scrip certificates for debentures of the issue

within referred to have been issued will subject as hereinafter provided

be entitled to the same rights in respect of the sums actually paid by

them respectively in respect of the debentures of such issue mentioned

in their respective scrip certificates as though such debentures had actually

been issued (o).

2. The said A.B. (hereinafter called the scrip-holder) shall pay each of

the instalments payable in respect of any of the debentures numbered

to (hereinafter called the debentures) as and when the same

becomes due and if any such instalment is not paid on its due date then

the Company may at any time before such instalment is paid give the

scrip-holder notice in writing requiring him to pay such instalment within

seven days from the date when such notice is given and stating if such

instalment is not then paid the directors of the Company may forfeit the

rights conferred by or mentioned in this certificate and if siich payment

is not made by such date such directors may accordingly declare all

rights conferred by or mentioned in this certificate to be forfeited and there-

upon such rights shall be forfeited—but such forfeiture shall not reUeve

the scrip-holder from liis Uabihty to pay such instalment and all further

instalments payable hereunder as and when such further instalments

become due.

3. If the scrip-holder at any time while he is not in arrear with the

payment of any instalment shall desire to renounce his right to the deben-

tures or any of them then he shall leave at the registered office of the Com-
pany (1) this certificate and (2) a letter of renunciation showing the

distinctive numbers of the debentures he proposes to renounce and signed

by him and containing an agreement signed by the person in whose

favour such renunciation is made to pay all instalments which shall there-

after become payable in respect of such of the debentures as are so

renounced as and when the same become due and thereupon the Company
shall cancel this certificate and shall issue stich fresh certificate or certi-

ficates as may be necessary for showing what rights the person renouncing

and the person in whose favour the renunciation is made respectively

(a) Condition 1 sliould be omitted to. There will be clauses in the

where there is a trust deed, and trust deed giving scrip-holders a

the trust deed should be referred charge.
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have to ay ot the debentures provided always that notliing in this

clause contained and notliing done hereunder shall in any way reUeve

the scrip-holder from liabihty to pay any instalments in respect of any

o£ the debentures the right to wliich he has renounced.

4. Any person acquiring any rights in manner mentioned in the last

preceding condition hereof shall take the same free from all equities

existing between the Company and any person previously entitled to such

rights.

5. The scrip-holder may pay any instalments before the same become

due and interest on any sum so paid shall run as from the date of sue);

payment.

6. On pa;yTnent of any instalment in respect of any of the debentures

within mentioned the secretary of the Company or some other {K-rsou

authorized by the directors of the Company in that behalf shall endorse

hereon a note of such payment.

7. All instalments and interest shall be paid to and by the Company

at its registered office and this certificate shall when all instalments in

respect of the debentures have been paid be exchangeable for the dcl)en-

tures at such registered office.

8. All notices to be given by the Company to the scrip-holder shall

be given to him by letter sent through the post to him at some address

to be supphed by him for the purpose or if he has given no such address

at his within-mentioned address and any such notice shall be deemed

to have been duly given witliin twenty-four hours from the time when

the envelope containing the same was put into the post office (b).

FORM WHERE DEBENTURES ARE TO BE EXCH.VNGEABLE
FOR SHARES.

The registered holder of this debenture shall be entitled at any time

before the day of 19 to exchange this delK^nturo

for fully paid ordinary shares in the capital of the Company (r).

FORM EMPOWERING DEBENTURE-HOLDERS TO APPOINT

DIRECTORS OF THE COMPANY (cc).

The holders of a majority of the debentures of this issue may appoint

two directors of the Company and they shall be entitled at all times before

the principal moneys hereby secured are paid to fill up any vacancy m
the office of any director so appointed. The holders of three-fourths

(b) If there is a trust deed it the dobenturo -holder is paying' for

%v-ill be enough to provide that his debenture a less sum than tbo

notices may be given in manner par value of the shares he is to pet

given by the trust deed. In sucli in exchanRO for his shares : Mosvlni

case it will often be convenient v. Kojfyfontcin Mines, [19041 2 Ch-

instead of indorsing conditions to 108; it may, however, bo good

set them out in the trust deed, and where the exchange can ""'X "JO

to have a reference on the face of efiocted at a future date : tbid., 120.

the scrip certificate to the trust (cc) Provisions in the articles

^^^^ will also be necessary, see aiijyra,

(c) Such a clause is bad, where p. 131.
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of the said debentures may remove any director so appointed (d). The

Company shall pay every such director by way of remuneration a sum
calculated at the rate of £ per annum.

POWER OF DEBENTURE-HOLDERS TO VOTE AT MEETINGS
OF THE COMPANY (fi).

Except upon the passing or confirmation of a special or extraordinary

resolution each debenture-holder shall be entitled at every meeting of the

company to votes for every debenture held by him.

Registration of Mortgages and Charges.

The Companies Act, 1900, introduced certain provisions as to

registration of mortgages or charges, these provisions were altered to

a certain extent by the Act of 1907, and as so altered have been

incorporated in the Consolidation Act. The provisions of the Act

of 1900 apply to mortgages and charges created after the 1st of

January, 1900, the provisions of the later Acts apply to mortgages

and charges created after the 1st day of July, 1908 (/). None of

these provisions apply to Scotland. A certain amount of difficulty

has arisen as to what is the date of the " creation " of a charge on

the one hand, Buckley, J., has held (g) that the date when the seal

of the company is affixed to the debentures or a debenture trust

deed is not the date when the charge is created. On the other hand,

Joyce (h) and Neville, JJ. (i), have held that that is the date. Accord-

ing to the former view, which is, it is submitted, the preferable view,

the date of the actual issue of the debenture is not necessarily the

(d) Where there is a trust deed,

tliis power shovild be conferred on a

meeting. The articles of the com-

pany must, of course, also deal with

the point.

(e) The articles of the company
must likewise deal with tliis point.

It is not thought that even now
persons other than members can
vote on special or extraordinary
resolutions, for " members " only
can under s. 69 of the Act of 1908,
vote, though " persons entitled by
the articles to a vote may demand
a poll." Tliis last expression first

occiu"s in the Companies Act, 1907.
It seems to have arisen from a
recommendation of the Company
Law Committee who reported in
1906 (see their report, paragraph 02),
the cominittee apparently did wish
to enable debenture-holders to vote
where the articles of a company
allowed it, but the Act does not
seem to carry out this intejition.

The point is sometimes met by
giving debenture-holders shares of

a farthing each with voting powers.

(/) Companies Act, 1900, s. 34 ;

Companies Act, 1907, s. 52, and
Companies (Consolidation) Act,

1908, s. 93.

(g) Abrahams and Sons, Ltd.^

[1902] 1 Ch. 695 ; Harrogate

Estates, Ltd., [1903] 1 Ch. 498 r N.
Dcfries <& Co., [1904] 1 Ch, 37 ; in

/. C. Johnson, Ltd., [1902] 2 Ch. 101

,

the point was not argued before the
Court of Appeal, and it does not
appear from the report when the
debentiores there in question were
sealed.

(h) Spiral Globe (No. 2), [1902]
2 Ch. 209.

(i) New London and Suburban
Omnibus, [1908] 1 Ch. 621. S. 93
(3) of the Consolidation Act seems
to make it clear that tliis decision
and the one cited in the preceding
note would not be law in cases of
registration under that Act, and
to throw doubt on the decisions
themselves.

:i*
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date when the charge is created, it would be enough that the money

had been lent pursuant to an agreement that it should be secured by

debentures ; under such an agreement either a present equitable

charge is given, in which case immediate registration is necessary,

or a charge is to be given when called for, in which case the holder

runs the risk of his security being a fraudulent preference or being

avoided by section 212 of the Act (k).

The Consolidation Act (1) then provides that every mortgage or

charge created (m) after the 1st day of July, 1908, which is either

—

(1) a mortgage or charge for the purpose of securing any issue of

debentures ; or

(2) a mortgage or charge on uncalled share capital of the Company ;

or

(3) a mortgage or charge created or evidenced by an instrument

which, if executed by an incU\ndual, Mould require registration

as a bill of sale ; or

(4) a mortgage or charge on any land, wherever situate or any interest

therein (n) ; or

(5) a mortgage or charge on any book debts of the Company ;
(o) or

(6) a floating charge on the undertaking or property oi the Company

;

shall, so far as any security on the Company's property (jj) or undertaking

is thereby conferred, be void against the liquidator and any creditor of

the Company, unless the prescribed [q) particulars of the mortgage or

(A) Jackson v. Bassford, Ltd.,

[l'J06] 2 Ch. 467 ; and see N.
Dejries ds Co., [1904] 1 Ch. 37(5,

where unregistered debentures were

cancelled, and fresh ones issued in

exchange were held entitled to

register within the twenty-one days ;

and Renshaw dh Co., [1908] W. N.

210, where there was an agreement

to issue fresh debentures diuing

each succeeding period of foiuteen

days, and debentures so issued, and
wliich had been registered, were

held to be valid in. the hands of a

purchaser for value without notice,

to whom they had been transferred

Cornbrook Brewery v. Law Deben-

ture Corporation, [1904] 1 Ch. 103 ;

but not where there is a conveyance

direct from the vendor to tlie

trustees : Bristol United Breweries

V. Abbot, [1908] 1 Ch. 279.

(ii) These words were not con-

tained in the 1900 Act.

(o) These words were not con-

tained in the 1900 Act, but a cliarge

or assignment of all a company's

book debts, would usually be a

floating charge : lllinfiworth v.

Houldsworth, [1904] A. C. 355.

( p) The section only applies to

mortgages or charges on the com-

after the liquidation of the company JJany's property, and not to mort-

gages or charges on property in

which the company may have an

interest in certain events which

have not happened at the date of

the mortgagee's claim : Law, Car,

and General Insurance Corporation,

[1911] W. N. 90 and 101.

(q) I.e. prescribed by the Board

of Trade Companies (Consolida-

tion) Act, 1908, s. 285. For forms

of such particulars, see post, p. 541.

had commenced.
(I) Companies (Consolidation)

Act, 1908, s. 93.

(m) A mortgage will be created

for the purposes of this section

where property purchased by a

company and paid for out of its own
moneys is subsequently conveyed
to the trustees of an existing

covering deed on their repaying

such money to the company :
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charge, together with the instrument (if any) by which the mortgage or

charge is created or evidenced, are delivered to or received by the Registrar

of Joint Stock Companies for registration in manner required by the Act
within twenty-one days after the date of its creation. These provisions

are without prejitdice to any contract or obhgation for repayment of the

money secured by the charge and when a mortgage or charge becomes
void under this section the money secured thereby immediately becomes

payable (r).

These provisions are, however, modified by the following pro-

visions :

—

(i) In the case of a mortgage or charge created out of the United

Kingdom comprising solely property situate outside the United

Kingdom, the delivery to and the receipt by the Registrar of a

copy of the instrument by which the mortgage or charge is

created or evidenced, verified in the prescribed (s) manner, has

the same effect for the purposes of the section as the delivery

and receipt of the instrument itself, and twenty-one days after

the date on wliich the instrument or copy could, in due course

of post and if despatched with due diligence have been received

in the United Kingdom is substituted for twenty-one days after

the date of the creation of the mortgage or charge as the time

within which the particulars and instrument or copy are to be

delivered to the Registrar of Joint Stock Companies. The copy

of the instiiiment by which the mortgage or charge is created

or evidenced must under the Order of the Board of Trade of

March 29th, 1909, be certified to be a true copy under the seal

of the Company or under the hand of some person interested

therein, otherwise than on behalf of the company,
(ii) Where the mortgage or charge is created in the United Kingdom

but comprises property outside the United Kingdom the instru-

ment creating or purporting to create the mortgage or charge

may be sent for registration notwithstanding that further pro-

ceedings may be necessary to make such mortgage or charge

valid or effectual according to the law of the country in which

such property is situate (t).

(r) Under the 1900 Act the charge
itself had to be filed within the

21 days ; but as was pointed out
in Yolland, Hu.sson, and Birhett, Ltd.,

[1908] 1 Ch. 152, the word " filed
"

was wrongly used ; what the sec-

tion really meant was supplied or

furnished to the Registrar, the 1900
Act, moreover, did not make the

principal moneys repayable in case

of default.

(«) Prescribed by the Board of

Trade and Companies (Consolida-

tion) Act, 1908, s. 285.

(0 The Act of 1900 contains

14 (2) the following provision in

place of these two provisions :—

-

" Where the mortgage or charge
" comprises property out of the
" United Kingdom it shall so far as
" that property is concerned be
" sufficient compliance with the re-

" quirements of this section if a deed
" purporting to specifically charge

"«iich property be registered, not-

" withstanding that further pro-

" ceedings inay be necessary to make
"such mortgage or charge valid or
" effectual according to the law of

" the country in which such property
" is situate."
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(iii) It a negotiable instrument has been given to secure the

payment of any book debts of a Company, the deposit of such

instrument for the purpose of securing an advance to the Company
is not for the purpose of the section to be treated as a mortgage

or charge on those book debts ; and the holding of debentures

entitUng the hokler to a charge on land will not be deemed to

be an interest in land (m).

The Registrar must keep, with respect to each company, a register

in the prescribed form of all such mortgages and charges created by

the company after the 1st day of Jul}', 1908, and requiring regis-

tration under the section, and must on payment of tlie prescribed

fee {x), enter in the register, with respect to every such mortgage or

charge, the date of creation, the amount secured by it, short par-

ticulars of the property mortgaged or charged, and the names of the

mortgagees or persons entitled to the charge (y).

Where a series of debentures containing, or giving by reference

to any other instrument, any charge to the benefit of which the

debenture-holders of that series are entitled jjan passu is created by

a company, it is sufficient if there are delivered to or received by the

Registrar within twenty-one days after the execution of the deed

containing the charge, or, if there is no such deed, after the execution

of any debentures of the series the following particulars :

—

(a) the total amount secured by the whole series ; and

{b) the dates of the resolutions authorizing the issue of the series

and the date of the covering deed, if any, by which the

security is created or defined ; and

(c) a general description of the property charged ; and

{d) the names of the trustees, if any, for the debenture-holders ;

together with the deed containing the charge, or, if there is no such

deed, one of the debentures of the series, and the Registrar must, on

payment of the prescribed fee (x), enter such particulars in the

register {z).

Where more than one issue is made of debentures in tlie series,

there must be sent to the Registrar for entry in the register par-

ticulars of the date and amount of each issue, but an omission to do

this does not affect the validity of the debentures issued (a).

{u) Tliere are no similar pro- secured by tlio whole scries does

visions in the 1900 Act; see Driver not exceed £200, £1 in other cases.

V. Broad, [1893] 1 Q. B. 539, 744, Order as to fees of March 29, 1909-

as to debentures which confer a {y) Companies (Consolidation)

floating charge on land, being an Act, 1908, s. 93 (2).

interest in land witliin s. 4 of the (2) For forms of such particulars,

Statute of Frauds. post, pp. 542 and 543.

(X) lOs. where the amount of (a) /6/d., s. 93 (3). For forms of

the mortgage or charge or as the such particulars, pest, pp. 542 and

case may be the total amount 543.
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Sub-section (3) slightly varies the provisions of the 1900 Act, but

the only material difference would seem to be that this sub-section,

which in cases which come within it affords an alternative method of

registration, gives a limit of time within which there must be regis-

tration, while under the corresponding section of the Act of 1900,

registration of a trust deed to secure debentures (b), or debenture

stock (c), or of a series of debentures {d) could be made at any time,

but only those debentures or that part of the debenture stock which

had been created either within the twenty-one days preceding such

registration or after such registration were protected (e), now it

would appear that registration would protect the whole series. It

will be observed that in this clause the twenty-one days runs not

from the date of the creation of the mortgage or charge but from

the date of the execution of the deed containing the charge, or, if

there is no such deed of any debentures of the series, this wording,

coupled with the fact that the sub-section speaks of the resolution

authorizing, and not of the resolution creating, the charge, seems to

make it clear that under the existing Act, at all events, a mortgage

or charge cannot be said to be created by the mere sealing of the

debentures, which are to confer the charge, and it would seem to be,

at all events, very arguable that it amounts to a statutory reversal

of the decisions under the 1900 Act, declaring that the date of sealing

was the date of the creation of a mortgage or charge within the

meaning of that Act(y). An issue of debenture stock can be

registered under this provision (h).

Where fresh property has been substituted for that originally

comprised in the mortgage under powers contained in the trust

deed, the registration of the trust deed and other particulars re-

quired by this sub-section will be sufficient for the purposes of the

section, as only a general description of the property charged is

required (/*).

Where any commission allowance, or discount has been paid or

made, either directly or indirectly, to any person in consideration

of his subscribing or agreeing to subscribe, whether absolutely or

conditionally, for any debentures of a company, or procuring or

agreeing to procure subscriptions, whether absolute or conditional,

for any such debentures, the particulars required for registration

under the section include particulars as to the amount or rate per

(b) Harrogate Estates, Ld., [1903]

1 Ch. 498.

(c) Cunard Steamship Co., [1908]

2 Ch. 564.

(d) Yolland, Husson and Blrlcett,

Ltd., [19081 1 Ch. 152.

(e) Harrogate Estates, Ltd., [1903]

1 Ch. 498.

(/ ) Supra, pp. 534 and 535.

(/(.) Cunard Steamship Co. v.

Hopwood, [1908] 2 Ch. 564.
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cent, of tlie commission, discount, or allowance so paid or made,

but an omission to do this does not affect the validity of the debentures

issued.

The deposit of debentures as security for any debt of the company
is not for the purposes of this provision an issue of the debentures at

a discount.

The Registrar gives a certificate under his hand of the registration

of any mortgage or charge registered in pursuance of the section,

stating the amount thereby secured, and the certificate is conclusive

evidence (r) that the requirements of the section as to registration

have been complied with.

The company must cause a copy of every certificate of registration

given under this section to be endorsed on every debenture or cer-

tificate of debenture stock which is issued by the company, and the

payment of which is secured by the mortgage or charge so registered ;

but if any debenture or certificate of debenture stock has been issued

before the mortgage or charge was created the company need not

endorse on it any such certificate of registration {k). It is the

company's duty to send to the Registrar for registration, particulars

of every mortgage or charge created by the company and of issues

of debentures of a series requiring registration under the section,

but such registration may be effected on the application of any

person interested, and such person will be entitled to recover all

fees properly paid to the Registrar on such registration.

The register kept in pursuance of the section is open to the

inspection of any person on payment of the prescribed fee (/) not

exceeding one shilling for each inspection. Every company must

keep at its registered office a copy of every instrument creating a

mortgage or charge requiring registration under the section ; but

in the case of a series of uniform debentures, a copy of one of such

debentures is sufficient {m).

The Registrar of Joint Stock Companies may, on evidence being

{i) This certificate is absolutely culars where a wrong date had been

conclusive even in cases where the given as the date of the rosoluliona :

Registrar has made a mistake : Harrogate. Estates, Ltd., [\W.]] 1

Yolland,Husson,Birkcttd)Co.,Ltd., Ch. 498.

[1908] I Ch. 152; or has omitted (A) These words were not in tlio

some of the necessary particulars : 1900 Act; they are ai)i)arontly

Cunard Steamship Co. v. Hopwood, designed to meet the difticiilty felt

[1908] 2 Ch. 564; in this case, EADY, in Spiral Globe (No. 2), [1902] 2

J., did not think it necessary to Ch. 209.

order rectification of the particulars, (/) 1«. order as to fees of .March

although the date of the resolu- 29, 1909.

tions had been omitted ; n but (w) Companies (Consolidation)

Buckley, J., did, on a motion to Act, 1908, s. 93 (4), (5), (6), (7), (8),

extend the time for registration, and (9).

order the rectification of the parti-



540 Debentures

given to his satisfaction that the debt for which any registered mort-

gage or charge was given has been paid or satisfied, order that a

memorandum of satisfaction be entered on the register, and must, if

required, furnish the company with a copy thereof (n), and he must

keep a chronological index, in the prescribed form and with the

prescribed particulars, of the mortgages or charges registered with

him under the Act (o).

If any company makes default in sending to the Registrar for

registration the particulars of any mortgage or charge created by
the company, and of the issues of debentures of a series, requiring

registration with the Registrar under the foregoing provisions of the

Act, then, unless the registration has been effected on the application

of some other person, the company, and every director, manager,

secretary, or other person who is knowingly a party to the default,

will on conviction be liable to a fine not exceeding fifty pounds for

every day during which the default continues (p). And if any
company makes default in complying with any of the other require-

ments of the Act as to the registration with the Registrar of any
mortgage or charge created by the company, the company and every

director, manager, and other officer of the company, who knowingly

and wilfully authorized or permitted the default will, without

prejudice to any other liability, be liable on summary conviction to a

fine not exceeding one hundred pounds, unless registration has been

effected on the application of some other person (q).

Any person who knowingly and wilfully authorizes or permits

the delivery of any debenture or certificate of debenture stock

requiring registration with the Registrar of Joint Stock Companies

without a copy of the certificate of registration being endorsed upon
it will without prejudice to any other liability be liable on summary
conviction to a fine not exceeding one hundred pounds (r).

(n) Companies (Consolidation)

Act, 1908, s. 97. For form of

statutory declaration, see post, p.

544; and for form of memorandum,
post, p. 546.

(o) Ibid., s. 98. For form, see

post, p. 545. See post, p. 5 54, as to

registration of mortgages or charges

created before January 1, 1901, and

supra, p. 474, and infra, pp. 566 et

seq., as to registration of enforcement

of securities, and supra, pp. 474 et

seq., as to filing of accounts of

receivers and managers.

( p) Companies (Consolidation)

Act, 1908, s. 99 (1).

(q) Ibid., s. 99 (2).

(r) Ibid., s. 99 (3).
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FORM OF PARTICULARS UNDER SECTION 93 (1) OF THE
ACT {s).

Certificate No. Form No. 47.

The Companies (Consolidation) Act, 1908.

Particulars to be supplied to the Registrar pursuant to section 93

of a mortgage or charge created by the Limited,

and being

(a) a mortgage or charge for the purpose of securing any issue of

debentures ; or

(6) a mortgage or charge on uncalled share capital of the Company
;

or

(c) a mortgage or charge created or ei-idenced by an instrument

which, if executed by an individual, would require registration

as a bill of sale ; or

{(l) a mortgage or charge on any land wherever situate or any interest

therein ; or

(e) a mortgage or charge on any book debts of the Company ; or

{/) a floating charge on the undertaking or property of the Company.

Strike out the sub-heads (a), (b), (c), (d), (e), or (/), wliich do not apply.

Presented for filing by

Particulars of a Mortgage or Charge created by the

Limited.

(1)

Date of the
instrument
creating or

evidencing the
Mortgage or
Charge and
Description
thereof (*).

(2)

Amount
secured by
the Mortgage
or Charge.

(3)

Sliort
paiticuhus of
the Property
Mortgaged or

Charged.

(4)

Names (with
Addresses and
Descriptions)
of the Mort-
gagees or
Persons

entitled to
the charge.

(5)

Amount or rate per cent.
of the Commission Allow-
ance or Discount (if any)

paid or made either
directly or indirectly by

the Company to any jjerson

in consideration of his

subscribing or agrt-eing to
subscribe, whether abso-
lutely or condltiiiiially, or
procuring or agreeing to
procure subscrii)tions,

whether absolute or con-
ditional, for any of the
Debentures included iu

tiiis Relurn.

Signature,

Designation of position in relation to the Company,

Date,

(s) Form 47 prescribed by order

of the Board of Trade of 29th

March, I9U9.



542 Debentures

Note.-—The fees payable on registration of Mortgagees and Charges

are as follows :

—

Where the amount of the Mortgage or Charge does not exceed £200
..10s.

Where the amount of the Mortgage or Charge exceeds £200. .£1.

* A description of the instrument, e.g. trust deed, mortgage, debenture,

etc., as the case may be, should be given. As to dehvery of the instru-

ment, or, in certain cases, a copy thereof, with these particulars, see s.

93 (1) and provisos (i) and (ii).

FORM OF PARTICULARS WHERE THERE IS A SERIES
OF DEBENTURES (ss).

Certificate No. Form No. 47a.

O
The Companies (Consolidation) Act, 1908.

Particulars to be deUvered to the Registrar pursuant to section 93 (3)

relating to the Series of Debentures containing or giving by reference

to any other instrument any charge to the benefit of wliich the debenture-

holders of the said series are entitled pari passu created by the

Limited.

Note.—The deed if any containing the charge must be delivered with

these particulars to the Registrar within twenty-one days after the

execution of such deed ; or if there is no such deed, one of the debentures

must be so delivered witliin twenty-one days after the execution of any
debentures of the series.

Presented for filing by
Particulars to be delivered to the Registrar pursuant to section 93 (3)

of the Companies (Consolidation) Act, 1908, of a series of debentures

created by the Limited.

(1)
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Section 93 (3) of the Companies (Consolidation) Act, 1908, provides

that

—

Where a series of debentures containing or giving by reference to anj'

other instrument any charge to the benefit of wliich the debenture-holders

of that series are entitled pari passu is created by a company, it shall be
sufficient if there are delivered to or received by the Registrar within

twenty-one days after the execution of the deed containing the charge,

or, if there is no such deed, after the execution of any debentures of the

series the following particulars :

—

(a) The total amount secured by the whole series ; and

(6) the dates of the resolutions authoriring the issue of the series and
the date of the covering deed, if any, by which the security is

created or defuied ; and

(c) a general description of the property charged ; and

(d) the names of the trustees, if any for the debenture-holders ;

together with the deed containing the charge, or, if there is no such deed,

one of the debentures of the series, and the Registrar, shall, on payment
of the prescribed fee, enter such particulars in the register

;

Provided that, where more than one issue is made of debentures in

the series, there shall be sent to the Registrar for entry on the register

particulars of the date and amount of each issue, but an omission to do
this shall not affect the validity of the debentures issued.

Note.—^The fees payable on the registration of these Particulars are

as follows :

—

Wliere the amount of the whole series does not exceed £200 . . 105.

£200.. £1.

FORM OF PARTICULARS WHERE THERE IS MORE THAN
ONE ISSUE OF A SERIES OF DEBENTURES (a).

Certificate No. Form 48.

A 55. Companies Registration

Fee Stamp must be im-

pressed here.

o
The Companies (Consolidation) Act, 1908.

The Limited.

Statement of Particulars as required by sub-section 3 of section 93,

when more than one issue is made of Debentures in a series.

Note.—Sub-section 3 of section 93 above-mentioned provides

—

(1) For registration of paiticulars of the entire series (for which i>iir-

pose Form No. 47a must be used), and

(2) Wlien there is more than one issue of Debentures of the series,

for the registration of the amount and date of each issue (for

which purpose tliis Form No. 48 must be used.)

Presented for filing by
Particulars of an Issue of Debentures made by the

Limited.

To be entered on the Register pursuant to section 93 (3) of the Com
panics (Consohdation) Act, 1908.

(a) Form 48 prescribed by order March, 1909.

of the Board of Trade of 29th
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(1)

Date of present
issue.

(2)

Amount of present
issue.

(3)

Particulars as to the amount or rate per cent, of
the commission, allowance, or discount (if any)
paid, or made, either directly or indirectly, by
the Company to any person in consideration of

his subscribing or agreeing to subscribe, whether
absolutely or conditionally, or proeiu-ing or
agreeing to procure subscriptions, whether abso-
lute or conditional, for any of the Debentures
included hi this Keturn.

Signature,

Designation of position in relation to the Company,

Date,

Section 93 (3) of the Companies (Consolidation) Act, 1908, pro-

vides inter alia, that

—

Where more than one is.sue is made of Debentures in the series, there

shall be sent to the Registrar for entry on the register particulars of the

date and amount of each issue.

DECLARATION AS TO SATISFACTION OF MORTGAGE OR
CHARGE (6).

No. of Certificate Form No. 49.

Companies (Consolidation) Act, 1908.

Declaration verifying Memorandum of Satisfaction op Mortgage
OR Charge to be entered on the Register pursuant to Sec-

tion 97.

The .

Limited,

We^ .of_

Director of the above-named Company, and

of , the Secretary of the above-named
Company, solemnly and sincerely declare that the particulars contained

in the Memorandum of Satisfaction annexed hereto and dated
,

are true to the best of our knowledge, information and belief.

And we make this solemn Declaration conscientiously believing the

same to be true, and by virtue of the provisions of the " Statutory Declara-

tions Act, 1835."

Declared at

the^ day of_

one thousand nine hundred and-
before me.

A Commissioner for Oaths. y

Presented for fifing by

(6) Form 49 prescribed by order
of the Board of Trade of 29th March,

1909. For form of memorandum
of satisfaction, see post, p. 546.
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Memorandum of Satisfaction op Mortgage or Charge (.-js).

The,
Limited (a) Insert

dated the here "mort
gage or

» " charge,"

and created by the Company for securing the sum of £ " deben-

hereby gives notice that the (a)_

day of one thousand nine hundred and.

was satisfied to the extent of £_

of 19

.^on the_ day tures " or
" debenture
stock," as

In witness whereof the common seal of the Company was here- the case may

unto affixed the .^^ day of^ -one thousand nine be.

hundred and in the presence of

Directors.

Secretary.

FORM OF REGISTRAR'S CERTIFICATE WHERE THERE HAS
BEEN REGISTRATION UNDER SECTION 93 (1) OF THE
COMPANIES (CONSOLIDATION) ACT, 1908(0.

Certificate of the Registration of a Mortgage or Charge.

Pursuant to section 93 (5) of the Companies (ConsoUdation) Act 1908

(8 Edw. VII. c. 69).

I hereby certify that a Mortgage or Charge (u) dated the

day of one thousand nine hundred and and

created by Limited for securing the sum of (x)

was this day registered pursuant to section 93 of the Companies (ConsoU-

dation) Act 1908.

(ss) See supra, p. 544.

(i) This is the common form of

certificate (69 (a)) issued by the

Registrar where registration is

effected under s. 93 (1) of the Act.

There are three other forms varying

this form, namely. Forms 69 (b),

(c), and (d). The differences are

mentioned below.

(u) The words " a mortgage or

charge " are omitted from Form
69 (b), which is intended for a

security by deposit of title deeds,

and from Form 69 {d), which is

intended for a security on special

conditions, e.g. money lent on a

contingency. The only difference

between these two forms is a dif-

ference in the size of the spaces left,

(x) In Form 69 (c) for the words
" the sum of " are substituted the

words " all moneys now due or

hereafter to become due from the

company to the on any

account whatsoever."
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Given under my hand at London this day of one
thousand nine hundred and

Registrar of Joint Stock Companies (y).

Companies (Consolidation) Act 1908.

FORMS OF REGISTRAR'S CERTIFICATES WHERE THERE HAS
BEEN REGISTRATION UNDER SECTION 93 (3) OF THE
COMPANIES (CONSOLIDATION) ACT, 1908.

Certificate of Registration of a Series of Debentures wtiere
THERE IS NO TrUST DeED (2).

Pursuant to section 93 (5) of the Companies (Consohdation) Act, 1908

(8 Edw. VII. c. 69).

AppUcation having this day been made for the entry on the register

of the particulars required by sub-section 3 of section 93 of the Companies
(Consolidation) Act 1908 in relation to a series of debentures (containing

a charge to the benefit of wliich the holders of the said series are entitled

pari passu) created by Limited and the issue of the series having

been authorised by resolution passed on the day of 19

and one of such debentures having been duly produced I hereby certify

that the total amount secured or intended to be secured by the said series

is £ and that all the particulars required by sub-section 3 of

section 93 of the said Act in relation to the said series have been duly

entered on the register.

Given under my hand this day of one thousand nine

hundred and

Registrar of Joint Stock Companies (a).

Companies (Consohdation) Act 1908 section 93 (5).

CERTIFICATE OF REGISTRATION OF A TRUST DEED AND
SERIES OF DEBENTURES (6).

Pursuant to section 93 (5) of the Companies (Consolidation) Act, 1908

(8 Edw. VII. c. 69).

Application having this day been made for the registration of a Trust

Deed dated and executed by the '.

. Limited, for the purpose

of securing the series of debentures hereinafter mentioned, and application

having been also made tliis day for the entry on the Register of the par-

ticulars required by sub-section 3 of section 93 of the Companies (Consoli-

dation) Act, 1908, in relation to a series of debentures (containing, or

giving by reference to any other instrument, a charge to the benefit of

which the debenture-holders of such series are entitled pari passu), the

(y) Sub-ss. 5 and 6 of the 93rd (a) On this and each of the suc-

section of the Act are endorsed, ceeding forms of certificate sub-ss.

except in Form 69 (c), which has no 5 and 6, except the proviso at the

" p. T. o. " and no endorsement. end of sub-s. 6 are indoi-sed

(c) Tlii^ is Form G9 {e). (b) Form 09 (/).
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issue of which was authorized by the said Company by resolution

passed on the day of 19 , and the said Trust Deed

having been brought in for registration witliin twenty-one days after its

execution, I hereby Certify that the total amount secured or intended

to be secured by the said Trust Deed and series of debentures is £

and that the said Trust Deed has tliis day been registered pursuant to

section 93, sub-section 1, of the said Act, and that all the particulars

required by sub-section 3 of section 93 of the said Act in relation to the

said series have been entered on the register.

Given under my hand at London, this day of one

thousand nine hundred and .

Registrar of Joint Stock Companies.

Companies (Consolidation) Act, 1908, section 93 (5).

CERTIFICATE OF REGISTRATION OF A SERIES OF DEBENTURES
WHERE THERE IS A TRUST DEED (c).

Pursuant to section 93 (5) of the Companies (Consolidation) Act, 1908

(8 Edw. VII. c. 69).

Application having this day been made for the entry on the Register

of the particulars required by sub-section 3 of section 93 of the Companies

(Consolidation) Act, 1908, in relation to a series of debentures (containing,

or giving by reference to any other instrument, a charge to the benefit

of which the debenture-holders of the said series are entitled pari passu),

the issue of which was authorised by the

, ^_ Limited,

by resolution passed on the ^day of 19 , each

debenture of the said series being also entitled to the benefit of a Trust

Deed dated the day of 19 , and registered the

day of ^19 (and one of the debentures of the said series having

been duly produced) I hereby Certify that the total amount secured

or intended to be secured by the said series is £ and that all the

particulars required by sub-section 3 of section 93 of the said Act in

relation to the said series have been this day entered on the Register.

Given iinder my hand at London, this ^day of one

thousand nine hundred and .

Registrar of Joint Stock Companies.

Companies (Consolidation) Act, 1908, section 93 (5).

CERTIFICATE OF REGISTRATION OF A TRUST DEED AND
PARTICULARS OP DEBENTURE STOCK (tZ).

Pursuant to section 93 (5) of the Companies (Consolidation) Act, 1908

(8 Edw. VII. c. 69).

Application having this day been made for the registration of a Trust

Deed dated and executed by the

(c) Form 69 {g). {d) Form 69 {h).
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Limited for the purpose of securing the Certificates of debenture stock

hereinafter mentioned, and appHcation having been also made this day
for the entry on the Register of the particulars required b\' sub-section 3

of section 93 of the Companies (Consohdation) Act, 1908, in relation to

Certificates of debenture stock (containing, or giving by reference to sxny

other instrument, a charge to the benefit of wliich the debenture stock-

holders are entitled pari passu), the issue of which was authorised by the

said Company by resolution passed on the day of

19: , and the said Trust Deed having been brought in for registration

within twenty-one days after its execution, I hereby Certify that the

total amount secured or intended to be secured by the said Trust Deed

is £ and that the said Trust Deed has this day lx>en registered

pursuant to section 93, sub-section 1, of the said Act, and that all the

particulars required by sub-section 3 of section 93 of the said Act in relation

to the said debenture stock have been entered on the register.

Given under my hand at London, this day of one

thousand nine hundred and .

Registrar of Joint Stock Companies.

Companies (Consolidation) Act, 1908, section 93 (5).

CERTIFICATE OF REGISTRATION OF PARTICULARS OF DE-
BENTURE STOCK (e).

Pursuant to section 93 (5) of the Companies (Consolidation) Act, 1908

(8 Edw. VIL c. 69).

Application having this day been made for tlic entry on the Register

of the particulars required by sub-section 3 of section 93 of tlie Companies

(Consolidation) Act, 1908, in relation to Certificates of delx-ntiire stock

(containing, or giving by reference to any other instniment, a charge

to the benefit of which the debenture stockholders are entitled pari passu),

the issue of which was autliorised by the

Limited,

by resolution passed on the day of 19 , the stork-

holders being also entitled to the benefit of a Trust Deed dated the

day of 19 , and registered the day of 19„

(and one of the stock certificates having been duly produced), I hereby

Certify that the total amount secured or intended to be secured is £

and that all the particulars required by sub-section 3 of section 93 of the

said Act in relation to the said debenture stock have been this day entered

on the Register.

Given under my hand at London, this day of one

thousand nine hundred and .

Registrar of Joint Slock Companies.

Companies (a)nsoUdation) Act, 1908, section 93 (5).

A Judge of the. High Court, on being satisfied Ihat (lie omission

to register a mortgage or charge within the time reriuired by the

section, or that the omission or misstatement of any particular with

(e) Form 69 (;).
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respect to any such mortgage or cliarge, was accidental, or due to

inadvertence or to some otlier sufficient cause, or is not of a nature

to prejudice the position of creditors or shareholders of the company,

or that on other grounds it is just and equitable to grant relief, may,

jon the application of the company or any person interested, and on

such terms and conditions as seem to the Judge just and expedient,

order that the time for registration be extended, or, as the case may

be, that the omission or misstatement be rectified (/).

These applications can, no doubt, be made by originating sum-

mons, but, as a matter of fact, they are almost always made by

motion, the motion or summons being assigned by ballot to a par-

ticular Judge by application in the central office in the ordinary

way (g). Where the company is the applicant, the application is

usually ex parte, in other cases the company is made respondent.

On a motion to extend the time for registration the Court will not

decide whether or no the debenture requires registration (h). There

must be evidence to show that the omission to register or the mis-

statement of a particular with respect to the mortgage or charge in

question was " accidental or due to inadvertence or to some other

sufficient cause or is not of a nature to prejudice the position of

creditors or shareholders of the company or that on other grounds

it is just and equitable to grant relief." The evidence consists of an

affidavit not infrequently sworn by the secretary of the company.

In E. F. Beattie & Co., Ltd. (i), an application was granted on the

ground of hond fide belief that registration was not required ; in

Booth Cold Storage Co. {k) on the ground of a misunderstanding of

the act and delay of the Stamp authorities ; in Joplin Breiveries (/)

on the ground that the delay had been cau.sed by the illness of a

director ; in Mendip Press (m) on the ground that there had been a

misunderstanding of the law ; in Cunard Steamship Co. (n) the

application proceeded and was granted on the same ground. The

Tingri Tea Co. (o) was the case of an Indian deed, and the application

was made as the persons responsible had no knowledge that regis-

tration was required. It is stated in Buckley (p) that it is the practice

to support the application with evidence that no winding-up order

is pending and that no judgment has been recovered against the

company and is unsatisfied. In Tingri Tea Co. (q), which is cited

(/) Companies (Consolidation)

Act, 1908, s. 96. For forms of

Orders see post, pp. 552 and 553.

(g) Legal and General Investinent

Co., [1901] W. N. 72. Sometimes
they are taken to the winding-up
department, and in these cases the
winding-up Judge deals with them.

{h) Cunard Steamship Go. (1908),

99 L. T. 549.

{i) [1901] W. N. 152
{k) [1901] W. N. 54.

(I) [1902] ICh. 79.

(m) (1901), 18 T. L. R. 38 ; see

also T. Almond <b Son (1905), 49
Sol. J. 283.

(n) (1908), 99 L. T. 549.

(o) [1901] W. N. 165.

Ip) 9th Edition, p. 255.

(g) [1901] W. N. 165.
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for this proposition, there was also evidence that no notice of a
meeting for the purpose of winding-up had been given, and in Bootle

Cold Storage Co. (r) there was the same evidence, and, in addition,

evidence that the company was carrying on business. It has been

suggested (s) that in a case of sufficient magnitude it may be well to

give notice to some of the largest unsecured creditors so as to enable

them to be heard, and that the Court may suspend the order so as

to enable unsecured creditors to come in and demand payment or

security before the order goes. The Court has jurisdiction to make
more than one order extending the time for registering a debenture.

Joyce, J., made such an order with a view to an appeal in I. C. Johnson

& Co. {t) and it has been done in other unreported cases. The power

to extend the time for registering mortgages or charges created

between the 1st of January, 1901, and the 1st of July, 1908, and

which require registration under the Companies Act, 1900, is pre-

served by the Interpretation Act, 1889 (w).

In Joplin Brewery Co. {x), Buckley, J., following the analogy of

the Bills of Sale Acts, intimated that orders for extension of time for

registration of debentures, should be made without prejudice to the

rights of parties acquired prior to the time when the debentures are

actually registered. This was followed by Eady, J., in Spiral

Globe Co. (y), but he made the order, though a winding-up was in

progress. In S. Abrahams & Co. [z), Buckley, J., declined to make

an order as there was a winding-up in progress, and an order qualified

in the usual way would, he said, be useless. In this case the only

persons who would have been injured by the making of the order

were other holders of debentures of the same series as those it

was sought to register ; these persons were not entitled to benefit

by the non-registration of the debentures, for it was part of their

contract that such debentures should rank pari passu with those

held by them, and it is therefore thought that an order in the

form of that in I. C. Johnson & Co. {a) ought to have been made

notwithstanding the winding-up. The effect of qualifying an order

in this way, is to render it nugatory against unsecured creditors, if

a winding-up has commenced before actual registration (6). While

the company is a going concern, the words qualifying the order will

(/•) [1901] W. N. 54. sent in writing of tho company's

(s) Per Buckley, J., Cardiff principal creditors being produced-

Workmen's Cottage, [1906] 2 Ch. at (x) [1902] 1 Ch. 79.

p. 630; seo also Herts and Essex (y) [1902] 1 Ch. 39.

Waterworks Co., [1909] W. N. 48. (z) [19021 2 Ch. 695.

(t) [1902] 2 Ch. 101. (a) Seo /. C. JohiMon cfc Co.,

{u) Herts and Essex Waterworks [1902] 2 Ch. 101. See post, p. 563,

Co., [1909] W. N. 48. In this case, for this order.

owing to the lapse of time from the (b) Anglo-Oriental Carpet, [1903]

creation of the charge, Eady, J., 1 Ch. 914.

made the order subject to the con-
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not protect an ordinary creditor who has no charge, and has not

issued execution (c).

NOTICE OF MOTION FOR EXTENDING THE TIME FOR REGIS-
TERING MORTGAGES OR CHARGES UNDER SECTION 96

OF THE COMPANIES (CONSOLIDATION) ACT, 1908.

In the High Court or Justice,

Chancery Division.

Mb. Justice

In the Matter of the Company Limited,

and

In the Matter of the Companies (ConsoHdation) Act 1908.

Take notice that this Honourable Court will be moved before his Lord-

ship Mr. Justice on day tlie day of

next at o'clock in the noon or so soon thereafter as

Counsel can be heard by counsel on Ijchalf of the above named Company,
for an order that the time for filing with the Registrar of Companies
the particulars required by section 93 (3) of the above mentioned Act in

relation to a series of mortgage debentures issued by the company pursuant

to a resolution dated • 19 be extended until fourteen da3's

after the date of the order on this motion or that such further or other

order may be made in the premises as to this Court may seem meet.

Signed

The Company's Solicitors.

Dated

ORDER EXTENDING THE TIME TO REGISTER INSTRUMENTS
OF CHARGE.

(TMe.)

Upon Motion this day made unto this Court by Counsel on behalf

of the above-named Moors' and Robson's Breweries Limited. And upon
reading the Affidavit of P. R. filed the 24th April 1909 and the several

exhibits therein referred to.

The Court being satisfied tlmt the omission to file with the Registrar

of Joint Stock Companies pursuant to Section 14 of The Companies Act

1900 Section 10 of The Companies Act 1907 and Section 93 of The Companies

(ConsoUdation) Act 1908 respectively the several Instruments the par-

ticulars whereof are set out in the Schedule hereto (being Mortgages or

Charges created by Moors' and Robson's Breweries Limited for the pur-

pose of securing Debenture Stock of the said Company) was due to in-

advertence and that it is just and equitable to grant relief doth pursuant

to Section 15 of The Companies Act 1900 and Section 96 of Tlie Com-
panies (ConsoUdation) Act 1908 order that the time for filing with the

Registrar of Joint Stock Companies the said several Instruments parti-

culars wliereof are set out in the Schedule hereto be extended until the

(r) Ehrnmnn Bro>'.. [1!»0B] 2 Ch. [J9061 2 Ch. 627.

f)97 ; Cardiff Workman's Cottage,

I
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IStli May 1000 and that an Office Copy of this Order be filed with the

said Registrar of Joint Stock Companies.

And This Order is without prejudice to the rights of parties acquired

prior to the time when the said several Instruments shall be actually

Registered.

The Schedule Before Referred to.

Date of Instrument. Particulars.

1901, July 19. Conveyance made between the Y. B. Company,
Limited, of the 1st Tart, M. J. W. of the 2nd
Part, Moors' and Rol>son's Breweries, Limited,
of the 3rd Part, and H. M. and E. R. of the
4th Part.

1901, August 19. Conveyance between R. M. of the 1st Part, Moors'
and Robson's Breweries, Limited, of tho 2nd
Part, and H. M. and E. R. of the 3rd Part.

[Re Moor's and Robson'a Breiceries, Ltd., 00167 of 1909. Nevillk, J.,

April 27, 1909.]

FORM OF ORDER EXTENDING THE TIME FOR REGISTERING
DEBENTURES WHERE SOME OF THE DEBENTURES OF A
SERIES HAVE BEEN DULY REGISTERED OR DO NOT
REQUIRE REGISTRATION.

Formal Parts.

The Court being satisfied that the omission to register the several

debentures of the appellant Company set forth in the schcdide to this

order witliin the time required by the Companies Act, 1900, was

accidental doth pursuant to the 15th Section of the said Act order

that the time for registration of the said debentures be extended

until the day of 19 inclusive. Provided always that

this order is to be without prejudice to any right (other than the rights

in respect of debentures of the said series) whicli may have been or may
be acquired against the holders of the said debentures set forth in the

schedule to tliis order prior to the time when the last-mentioned debentures

shall be actually registered, and it is hereby declared that except so far

if at all as may be necessary for giving effect to the proviso aforesaid such

proviso shall not interfere with the rights of equality among themselves

attached to all the debentures of the said series but so that in the event

of the debentures set forth in the said schedule being avoided as against

parties having any such rights as are preserved by the said proviso none

of the holders of the debentures of the said series other than the holders

of the debentures set forth in the said schedule shall by reason of siich

avoidance be required to accept any less share of the assets comprised in

his security than he would have taken if there had been no sucii avoidance.

The Schedule Before Referred to.

[Here sot out particulars of the debentures.]

[Re I. C. Johnson <Sc Co., Ltd., Court of Appeal, May 5, 1902; [HXtJJ 2 rii.

101, at p. 111.]
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Although the whole of the Companies Act, 1907, is repealed by

the Companies (Consolidation) Act, 1908, and there is no provision

in the latter Act corresponding with section 12 of the former Act,

still the Interpretation Act, 1889 (/) seems to keep alive the pro-

visions of the section, and the Registrar of Joint Stock Companies

would no doubt still register under such provisions, if requested

to do so. Under that section it was the duty of every company
within three months after the 1st day of July, 1908, to send to the

Registrar for registration a statement of the total amount outstanding

at that date of the debts of the company secured by mortgages or

charges created before that date, which, under the provisions of the

Act, would have required registration had they been created on or

after the first day of July, 1908, except those already required to be

registered under section 14 of the Companies Act, 1900, and the

Registrar was bound on jsayment of the prescribed fee (g) to enter

those particulars on the register of mortgages and charges.

The neglect of the company to comply with the provisions of this

subsection does not prejudice the rights under any such mortgage

or charge of any person in whose favour the mortgage or charge was

made ; but if the company fail to comply with the requirements of

this section, the company, and every director, manager, secretary,

or other person who is knowingly a party to the default, will on

conviction be liable to a fine not exceeding fifty pounds for every

day during which the default continues {Ji).

FORM FOR REGISTRATION UNDER SECTION 12 OF THE
COMPANIES ACT, 1907 (M).

Certificate No. Form No. 54.

The Companies Act, 1907.

A 5s. registration stamp must
be impressed here.

Statement pursuant to Section 12 of the Companies Act 1907 (7 Edw.
VII. c. 50) by the Limited.

Note.—The person signing must be duly authorized to do so, and must
append his official designation or position.

Presented for filing by
This statement must be rendered on or before the 30th September

1908. The penalty for default on the company and its officials and others
is £50 for each day during wliich the default continues.

Statement pursuant to Section 12 of the Companies Act 1907 by the
Company Limited of the total amount outstanding on the 1st

July 1908 of the debts of the company secured by mortgages or charges
created before the 1st of July 1908 which under the provisions of that Act
would have required registration had they been created after the said

date ; except those already required to be registered under Section 14 of

the Companies Act 1900 (i).

o

(/) Interpretation Act, 1889, s. 38,
and see too Companies (Consolida-
tion) Act, 1908, s. 286 (2).

(<7) fjs. : Order of Board of Trade
as to fees of June 30, 1908.

(k) Companies Act, 1907, s. 12.

(M) Form 54 prescribed by Order
of the Board of Trade of June 30,
1908.

(i) S. 12 of the Companies Act,
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Description of Mortgage or
Cliarge.



556 Debentures

any creditor or member of the company without fee, and the register

of mortgages must also be open to the inspection of any other person

on payment of such fee, not exceeding one shilling for each inspection

as the company may prescribe.

If inspection of such copies or of the register is refused, any

officer of the company refusing inspection, and every director and

manager of the company authorizing or knowingly and wilfully

permitting the refusal, will be liable to a fine not exceeding five

pounds, and a further fine not exceeding two pounds for every day

during which the refusal continues; and, in addition to the above

penalty as respects companies registered in England or Ireland, any

Judge of the High Court sitting in chambers, or the Judge of the

Court exercising the Stanneries Jurisdiction in the case of companies

subject to that jurisdiction, may by order compel an immediate

inspection of the copies or register (q).

This right of inspection carries with it the right to take copies (r),

and the fact that the person asking for inspection has some ulterior

motive hostile to the company would appear not to affect such

rights (s). Further, the right to inspect extends not merely to a

person entitled but also to- his agent {t) ; on a winding-up the right

of inspection ceases (w). Non-registration under section 43 of the

Companies Act, 1862, which section 100 of the present Act repro-

duces with the modification next noticed, did not affect the security

of the mortgagee, even when he was a director or manager, except

perhaps in cases where the fact of such non-registration has

induced some other person to lend money or otherwise act, in a

way which he would not have done, if the section had been

complied with {x). The present section differs from that contained

in the Act of 1862, in that persons other than creditors or

members can inspect the register ; but, though Lord Halsbury,

in Wright v. Horton (y), laid some stress on the fact that a

person proposing to lend money could only inspect the register if he

happened already to be a creditor or member, it is not thought that

this alteration makes any difference, for the principle at the bottom

of the cases seems to be that the Courts cannot attach an additional

penalty to the penalty imposed in express words by the Act (z).

iq) Companies (Consolidation) (u) Somemet v. Land Securities

Acfc, 1908, s. 101. [1897], W. N. 29; Kent Coalfields

(r) Nelson v. Anglo-American, Syndicate, [1898] 1 Q. B. 754,

etc., Co., [1897] 1 Ch. 180. (x) Wright v. Horton (1887), 12

(s) Davies v. Oas Light and Coke A. C. 371 ; Glohc New Patent Iron

Co., [1909] 1 Ch. 248. This was a and Steel Co. (1878), 48 L. .T. (ch.)

case under a different Act, but 295.

seems applicable. {y) (1887) 12 A. C. 371.

(0 Credit Co. (1879), 11 C. D. (z) Wright v. Horton (1887), 12

256 ; .see also Bevan v, Wchb, [1901] A. C. 371 : Globe New Patent Iron

2 Ch. .59. and Steel Co. (1878), 48 L. J. (cii.,



Commencement of Action 557

Debenture-Holders' Acttonr.

The writ in a debenture-holder's action should be headed " In the

Matter of the Company, Limited." The plaintiff, where

he is not the sole debenture-holder or the sole debenture-holder of

his issue, should be a person against whom the company has no right

of set-off, and whase debentures are otherwise unimpeachable (a) :

and he should sue on behalf of himself and all other debenture-

holders of the company of the same class as himself, or, if he holds

debentures of more than one class of the same classes (6), in such

cases the trustees of any covering deed for further securing the

debentures should be made parties (c). It is also necessary to have

as parties in these actions a representative of any subsequent deben-

ture-holders or the trustees of the trust deeds (if any) for securing the

same and other persons having subsequent incumbrances (d) ; but,

except where foreclosure is sought (e), and perhaps in cases where an

order for sale cannot be made under 0. 51, r. 1b, R. S. C, owing

to the plaintiff being the only holder of debentures of a particular

issue (y ), it would appear to be unnecessary for a representation

order under 0. 16, r. 32 (6) to be obtained {g). An order for fore-

closure will not be made on the application of a debenture-holder

in the absence of any other debentm-e-holder of the same class (A).

Any debenture-holder of the same class as the plaintiff who objects

to the course taken by the plaintiff may apply to be added as a

defendant. Such application may be made by motion or summons

295; Borough of Hackney News- brancerssubsequent to the plaintiff's

paper Co. (1876), 3 C. D. 669; debentures should be nmdo parties.

International Pulp and Paper Co. and not merely served with notice

(1877), 6 C. D. 556 ; Smith's Case of judgment vinder O. 16, r. 40,

(1879), 11 C. D. 579. R. S. C. Annual Practice, 1912,

(a) Huggons v, Tweed (1879), 10 p. 259.

C. D. 359'; Burt v. British Nation [e) Wallace v. Evershed, [1899] 1

Life Assurance (1859), 4 De G. & J. Ch. 891.

158; and see Rogers v. British and if) ParUnbon v. Wainwright

Colonial Colliery (1899), 68 L. J. (1895), 2 Manson, 420.

(q. b.) 14, a case where a holder of (g) Cadogan v. Hans Place Estate,

debentureswas precluded from suing Ltd., [1906] W. N. 112; cp. Fair-

until he has demanded his money field Shipbuilding Co. v. London and

and there has been failure to pay. East Coast, etc., Co. (1895), W. N.

(6) Daniel's Chancery Practice, 64 ; and see G^rij/j^/i v. Pownc/ (1890),

7 th Edition, 1174. 45 C. D. 553, which was decided

(c) Mortgage Insurance v. Cana- before O. 16, r. 32 (6) was made.

dian Agricultural, [1901] 2 Ch. 377 ;
Representative parties cannot con-

and see Griffith v. Pound (1890), 45 sent, though they can submit to

C. D. 553, and O. 16, r. 8, R. S. C. judgment ; Rees v. Richmond (1890),

(rZ) Re Wilcox, [19031 W. N. 64 ;
62 L. T. 427.

and see Parbola, Ltd., [1909] 2 Ch. (h) Elias v. Continental Oxygen,

437, as to joining a person who has [1897] 1 Ch. 511. In De Beers Con-

obtained a judgment and a receiver solidated Mines v. British South

by way of equitable execution after Africa Co., [1912] A. C. 52, Lord

an order nisi for foreclosure has Atkinson said that a debenture-

been obtained. Directions were holder had no right similar to tliut

given by the Chancery Judges on of foroclosiu-e. The remark was nut

the 12th May, 1900, that all incuni- necessary for his decision.
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in chambers, and is usually granted as a matter of course {i). A
plaintiff in a debenture-liolder's action is dominus litis, and can
discontinue the action even after judgment if he has no notice of any
other debenture-holder who wishes to take the benefit of the judg-

ment (k). Where two or more debenture-holders start actions

simultaneously, the general rule is to stay the action or actions

except the first, and to give the conduct to the person who first

issued his writ (l).

Before an action can be commenced against a company which is

being wound up compulsorily or subject to supervision, a summons
for leave to commence the action must be taken out (m), and, on
such leave being obtained, the order of the Lord Chancellor of 29th

November, 1895, provides that the matter shall be assigned to the

winding-up Judge.

Where an order has been made in the High Court for the winding-

up of a company, any action or proceeding by a mortgagee or

debenture-holder for the purpose of realizing his security or by any
other person for the purpose of enforcing a claim against the com-
pany's assets or property which is pending in the High Court or

before any Judge thereof is, without further order, transferred to the

Judge who exercises the winding-up jurisdiction (w). Here again
leave to proceed with the action must be obtained (?/i).

This rule applies to supervision cases as well as to compulsory

{i) Fraser v. Cooper Hall (1882),

21 0. D. 718; Watson v. Cave
(1881), 17 C. D. 19.

{k) Alpha Co., [1903] 1 Ch. 203
(and see also this case as to the

jurisdiction of the Court to prevent
a second action being commenced) ;

cp. Bowenv. Brecon Railway (18G7),
3 Ecf. 541 as to the position of a
debenture-holder obtaining a per-
sonal judgment after the appoint-
ment of a receiver in a debentui-e-
holder's action ; and Hope v.
Croydon Tramways (1887), 34 C. D.
730, as to making a personal order,
and appointing a receiver over
property not sulaject to the charge.

(/) The actions are usually con-
solidated, see Re Swire (1882), 21
C. D. 647. The plaintiff in the first

action will not get the conduct if

liis action is defective : Re Macrae
(1884), 25 C. D. 16 ; or. if his debt
is doubtful : Re Ross, [1907] 1 Ch.
482. Where a receiver has been
appointed in a subsequent action,
that action will be continued
and the others stayed, but the
plaintiff in the first action will

usually be given the conduct of the

consolidated actions. Where the

different actions have been assigned

to different judges they will be

brought before the Judge who is

dealing with the action which is to

proceed ; any action which was not
originally assigned to that Judge
being transferred to him by an
order of the Lord Chancellor, see
O. 49, R. S. C. A Judge of the
High Coiu't can restrain a person
from proceeding withan action in the
Palatine Court ; Connolly Brothers,

[1911] 1 Ch. 731.

(m) Companies (Consolidation)
Act, 1908, s. 142. For forms of
such orders, see pp. 561 et seq.

Leave will almost alsvays be given
in these cases : David Lloyd cfc Co.

(1877), 6 C. D. 339; and supra,

p. 473, and infra, p. 569.

(w) Companies (Winding-up)
Rules, 1909, r. 42 (1); see also

ibifl., r. 43 as to the power of the
Judge doing the winding-up work
in the High Court to order transfers

from inferior Coiu-ts, and ibiil.,

r. 44 as to the powers of County
Court Judges to order transfers,

and O. 49 r. 5, R. S. C.
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cases (o), and in supervision cases it occasionally happens that the
master does not know of the order and the liquidator does not know
of the rule, with the result that the action goes on as if tliere had
been no order. When the mistake is found out in such cases applica-
tion should be made for the purpose of retrospectively ratifying the
proceedings since the order and also in some cases for the purpose
of enabling the matter to proceed before the master (p).

The rule also applies to actions commenced in the Manchester
or Liverpool District Registry (q). It is thought that it does not
apply to actions by the company to set aside debentures (r) ; it is

doubtful whether matters of this sort can be raised by a summons
in the winding-up, but probably they can where the liquidator is

enforcing a right the company had not got (e.g. under the fraudulent

preference provisions), or is availing himself of a special remedy
given by the Act in a winding-up {e.g. misfeasance proceedings) (rr).

Possibly an action will be more often necessary where the mortgage
is a legal mortgage.

In the case of applications in Chambers in matters so transferred

where the practice in winding-up is different from the practice of the

Chancery Division, Rule 42 (1) of the Companies (Winding-up)

Rules, 1909, provides that the practice in winding-up prevails.

Where any action brought by or against a company against wiiicli a

winding-up order has been made is transferred to the judge of the Higli

Court with winding-up jurisdiction the Registrar may under the general

or special directions of such judge hear determine and deal with an}- a|)|)li-

cation matter or proceeding which if the action had not been transferred

would have been determined in chambers. These provisions appl\- to

the proceedings on any action in which by the Rules of the Supreme Cuurt

or otherwise the chamber proceedings are directed to be dealt with by
the Registrar (s).

The Rules of the Supreme Court provide that

—

" Upon a winding-up order being made against a company pro-
" ceedings in any action against such company at the instance or on
" liehalf of debenture-holders pending before the judges to wJiom for the

"time being company business is assigned shall be dealt with by the
" Registrar in Companies (Winding-up) "

(/).

Not infrequently where there are special reasons for an early

(o) See post, p. 1268. ordered. Such an application wa-s

(]j) Such an order was made in made by misfeasance summons in

Grand Maison d'Automobiles, Ltd., J. H. Selkirk d: Co., 00353 of lOOli,

00175, of 1911. See Summons and Pakker, T., January 29, 1907. After

Order, post, pp. 563 and 564. some demur on tl 'is point a writ was

[q) English McKenna Process, issued, and Mr.Registrar Hood took

Ltd., Boivering v. The. Co., 1911, E. the view that it was not necessary

1238. In this case the district regis- to make an order transferring tlie

trar on request sent the file to Lon- action to the winding-up Judge,

don after the order. A subsequent (rr) See Kent v. La Communatil''

application made to Mr. Justice des Soeurs de Chariti', [1903] A. C.

Eady, in chambers to transfer the 220.

action to Liverpool was dismissed (•«) Companies (Winding-up)

on the ground that the action had Rules, 1909, r. 42 (2). The Registrar

come to London properly under the makes his order, and does not

rule, and that in the circumstances adjoiu-n the matter to the Judge

it was not convenient to transfer it. witliout so doing ; a dissatisfied

(r) It is obviously desirable to party can then move to vary tlie

raise such matters by smnmons in Order Practice Note W. N. (1905),

the winding-up, if possible, as this p. 128.

will prevent security for costs being (I) O- 49, r. 5a, R. S. C.
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sale of the property comprised in and subject to the charge created

by debentures, a sale is asked for either on or before judgment (tt).

This can be done under 0. 51, r. 1 (6), R. S. C, which runs as follows :

" In debenture-holders' actions where the debenture-holders are

entitled to a charge by virtue of the debentures or of a trust-deed or

otherwise and the plaintiff is suing on behalf of himself and other

debenture-holders (m), and where the Judge in person is of opinion

that there must eventually be a sale, he may in his discretion direct

a sale before judgment and also after judgment before all the persons

interested are ascertained whether served or not." In a case where

such an order is asked for the Court will not in the absence of a

subsequent incumbrancer make an order giving liberty to sell, but

will order that the property be sold with the approbation of the

Judge and the proceeds brought into court, so as to enable absent

debenture-holders to be served with notice of the application in

chambers for approval of a conditional contract (x). It would also

seem to be usual in such cases for the statement of claim which

shows the reason for immediate sale to be verified by affidavit {y).

Where a sale is ordered with the consent of prior incumbrancers, in-

formal notice with a view to obtaining such consent may be given (yy).

It would seem to be usual to insert a declaration of charge in the

minutes in a debenture-holder's action (2) ; but the practice on this

point varies very much.

Form of writ in a debenture-holder's action

—

In the High Couet of Justice,

Chancery Division.

Mr. Justice

In the Matter of the X.Y. Company Limited.

Between A.B. (on behalf of himself and all other holders of

debentures of the Defendant Company)

Plaintiff

and

The X.Y. Company Limited,

and CD. and E.P.,

Defendants,

(Formal Parts.)

The plaintiff claims :

—

(1) A declaration that the plaintiff and all the other holders of mort-

gage debentures of the defendant company of the same issue

(«) For form of order for sale, :pos^ Co. (1900), 48 W. R. 362.

pp. 564 and 565. {yy) Chancery Judges' Directions,

{u) This does not apparently May 12, 1909, Annual Practice,

apply to cases where there is a sole 1912, p. 259.

debenture-holder, probably, how- {z) Aniuial Practice, 1912, p. 425,

ever, the order can be made under Yearly Practice, 1912, p. 720: Wol-^

s. 25 of the Conveyancing and Law verhampton District Brewery, [1899";

of Property Act, 1881, if all persons W.N. 220; Levison and Steiner,

interested are parties: Parkinson [19001 W. N. 152 ; but cf. Marmcfc

V. Wainwright (ISQ5), 2 Manson 420. v. Thurlow, [1895J 1 Ch. 777 ; see

[x] Crigglesione Coal Co., [1906] vAso Kitson Empire Electric Lighting

2 Ch. 523. Co., [1910] W. N. 154, and post,

{y) Day and Night Advertising p. 604.
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as the plaintifE's debentures are entitled to a charge upon all

the undertaking and assets of the Company whatsoever and
wheresoever including its uncalled capital for the time being (a)

for securing the principal moneys and interest in the said

debentures mentioned.

(2) An order that the trusts of an indenture dated the day
of 19 and made between the Company of the one part

and the said CD. and E.F. of the other part for further securing

the said mortgage debentures be performed and carried into

effect.

(3) An account of what is due to the plaintiff and other holders

of mortgage debentures issued by the defendant Company.

(4) An inquiry of what the property comprised in or charged by the

said indenture consists and in whom the same is vested.

(5) An inquiry of what the property charged by the said debentures

and not comprised in the said indenture consists and in whom
the same is vested.

(6) Such further and other accounts and inquiries as may be

requisite in the premises.

(7) Foreclosure or sale.

(8) A receiver and manager.

The plaintiff's claim is on behalf of himself and all other holders of

mortgage debentures of the defendant Company and the defendants CD.
and E.F. are sued as trustees of the said indenture of the day of

19 (6).

Where a writ is issued in a debenture stock holder's action it

will be in substantially the same form, except that foreclosure will

usually not be asked for(c).

SUMMONS FOR LEAVE TO COMMENCE PROCEEDINGS IN DE-
DENTURE-HOLDER'S ACTION, NOTWITHSTANDING COM-
PULSORY WINDING-UP.

In the High Court of Justice,

Companies (Winding-up), No. 00140 of 1910.

Mr. Justice Neville.

In the matter of the Companies (Consolidation) Act, 1908,

and

In the matter of the Mid-Oxfordshire Gas Light and Coke Company

Limited.

Let all parties concerned attend at the Office of the Registrar, Com-

panies (Winding-up) at the Bankruptcy Buildings, Carey Street, London,

(a) The description of the pro- (1812), 1 Hare 533 ; Jenlin v. Row
perty will follow that in the (1851), .T De G. & Sm. Ill : "see also

debenture. Palmer, KHli Edition, vol. iii. p.

(h) Where there is a covering 443 (soo, however, the form of

deed the trustees should l)e parties. dohenturo stock trust deed given

(c) Schweitzer v. Mayhcw (1802), .supra, pp. 49i), ct seq., and also p.

31 B. 37 ; Sampson v. Paltison 479,

S.C.L. 2 o
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W.C. on Friday the 4th day of November, 1910, at 12 o'clock noon on

the hearing of an application of W.H.B. of in the

County of Gentleman a Debenture-holder of the said Company

for £600 for an order that notwithstanding the order of this Court dated

the 28th day of June 1910 to compulsorily Wind up the said Company
the Applicant may be at liberty to commence an action in the Chancery

Division of this Honourable Court against the said Company and the

present Trustee of the Trust Deed hereinafter mentioned to enforce his

Debentures and to have the Trusts of the Trust Deed dated 21st May
1906 carried into execution and that the Costs of this Application may be

Costs in the said Action.

Dated the 2nd day of November 1910.

Tills Summons was taken out by of No.

London, SoUcitors for the Applicant.

To R.W.T. E.C. the Liquidator of the above-named

Company and to Messrs. of W. C. his Solicitors.

Note.—If you do not attend either in person or by your Solicitor at

the time and place above-mentioned such order will be made and pro-

ceedings taken as the Judge may think just and expedient.

Okder Endorsed on Above Summons.

In the High Court of Justice,

Companies (Winding-up).

Mr. Registrar Hood,

Friday 4th November 1910.

Appeared for the Applicant for the Liquidator.

Read Order to Wind up dated 28th June 1910

Order appointing Liquidator dated 30th September 1910.

Notwithstanding the above-mentioned Order to Wind up liberty to

the Applicant to commence an Action against the Mid-Oxfordshire Gas

Light and Coke Company Limited as asked—such Action to be assigned

to the Judges exercising Jurisdiction in Companies (Winding-up).

H. J. Hood,

Registrar,

SUMMONS FOR LEAVE TO CONTINUE DEBENTURE-HOLDER'S
ACTION, NOTWITHSTANDING ORDER FOR COMPULSORY
WINDING-UP.

In the High Court of Justice,

Companies (Winding-up). No. 00140 of 1910.

Mr. Justice Swinfen Eady.

In the matter of the Companies (Consolidation) Act, 1908,

and

In the matter of the Mid-Oxfordshire Gas Light and Coke Company

Limited.

Let the Defendants in the under-mentioned Actions attend at the
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Chambers of the Registrar, Companies (Winding-up) Bankruptcy Buildings,

Carey Street, London, on Fxiday the 15th day of July, 1910, at 11.30

o'clock in the forenoon on the hearing of an application of the plaintiff

for an Order that the three Debenture-holders' Actions the titles of which

are hereunder given be continued notwithstanding the Compulsory Order

for Winding-up dated the 28th day of June 1910.

Beirnstem v. The Mid-Oxfordshire Gas Light and\ ,„,^ ,, ^^ ,,.„
n 7 r, T- uj 1 ri,i, ^ 1910, M. No. 1147.
Coke Company Limited and Others . . I

Same v. Same and Others .... 1910, M. No. 1148.

Same v. Same and Another .... 1910, M. No. 1157.

Dated the 12th day of July 1910.

Tliis Summons was taken out by of 1 E.G.

Solicitor for the Applicant.

To the Defendants and to the Official Receiver.

Note.—If you do not attend either in person or by your Solicitor at

the time and place above-mentioned such order will be made and pro-

ceedings taken as the Judge (or Registrar) may think just and expedient.

Order Endorsed on Above Summons.

In the High Court of Justice,

Companies Winding-up.

Mr. Registrar Hood,

Friday 15th July 1910.

Appeared for the Applicant the Official Receiver and provisional

Liquidator in person.

Read Order to Winding-up dated 28th June 1910.

Order appointing Receiver in within-mentioned actions dated Uth

May 1910.

Leave as asked by the within Summons.
H. J. Hood,

Registrar.

SUMMONS FOR LEAVE TO PROCEED WITH DEBENTURE-
HOLDER'S ACTION WHERE PROCEEDINGS HAVE BEEN
WRONGLY CARRIED ON IN THE CHANCERY DIVISION

AFTER A SUPERVISION ORDER.

In the High Court of Justice, No. 00175 of 1911.

Companies Winding-up.

Mr. Justice Neville,

In the matter of the Companies (Consolidation) Act, 1908.

and

In the matter of Grand Maison D'Automobiles Limited.

Let G.E.T. of Street W. the Liquidator of the above-

named Company attend at the Otlice of the Registrar at the Bankruptcy

Buildings, Carey Street, London, on Friday the 17th day of November

1911 at 11.30 o'clock in the forenoon, on tlic hearing of an Application of

CL.J., of Road, London, N., Widow, the Plaintiff in

the hereinafter mentioned suit, for an Order that leave be given to
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continue the suit notwithstanding the Order of the 27th June 1911 con-

tinuing the vohintary winding-up under supervision.

In the High Court of Justice, 1911 G. No. 772.

Chancery Division.

Mr. Justice Warrington.

In the matter of Grande Maison D'Automobiles Limited.

Between Caroline Louisa Jones (Widow) on behalf of

herself and all other holders of First Mortgage

Debentures in the Defendant Company
Plaintiff,

and

Grande Maison D'Automobiles Limited.

Defendant,

as from the 27th day of June 1911.

Dated the 9th day of November 1911.

This Summons was taken out by To G.E.T. the Liquidator of the

of above-named Company, and to

London, W.C, Solicitor for the Messrs. his SoUcitors.

AppUcant.

Note.-—If you do not attend either in person or by your Solicitor

at the time and place above-mentioned, such order will be made and pro-

ceedings taken as the Judge (or Registrar) may think just and expedient.

Order Endorsed on Above Summons.

(Stamp 5s.) 17—11—11.

In the High Court of Justice,

Companies (Winding-up).

Mr. Registrar Hood.

Friday 17th November 1911.

Appeared for the AppUcant. for the Respon-

dent.

Read Supervision Order dated 7th July 1911.

.ludgment in the within-named action dated 5th May 1911.

Liberty as asked by the within Summons.

H. J. Hood,

Registrar.

ORDER FOR SALE ON DEBENTURE-HOLDER'S ACTION.

(Title.)

The appUcation by Summons dated the 20th January 1911 of the

Defendants the P.A. Company Limited (parties having the conduct of

these proceedings pursuant to Order dated 8th March 1909) which upon

hearing Counsel for the Applicants and for the Defendants J.C.S. and

L.B.S. and the Solicitors for the remaining Defendants in Chambers

was adjourned to be heard in Court coming on the 7th March 1911 and

this day to be heard accordingly and upon hearing Counsel for the Appli-

cants and for the said Defendants F.A.B., R.B., J.H.T. and J.C.S.
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and L.B.S. and upon reading the Order to wind uj) tlie Defendant Com-
pany dated 14tli October 1909 intituled in the liquidation proceedings

No. 00215 of 1909 the Judgment dated the 12th February 1909 tlie Order
appointing Receiver dated 16th March 1909 the Certificates of the Regi-

trar Companies (Winding-up) dated 3rd June 1910 the Order of the Court
of Appeal dated 4th November 1910 the Affidavit of D.W.S. filed the 24th

January 1911 the Affidavit of L.B.S. filed the 1st February 1911 the

Defendant Company's Deed of Settlement dated 28th May 1852 the Charter

and Supplemental Charter dated respectively 28th January 1853 and 22nd

December 1855 and the Crystal Palace Company's Acts of 1853, 1854,

1856, 1869, 1875, 1877, 1887, 1895, 1898, 1900, 1906 and 1908.

This Court Doth Order that the undertaking and property of the

Defendant Company be sold with the approbation of the Judge.

And it is Ordered that the money to arise by such sale be paid into

Court to the credit of this action " The Crystal Palace Comimny Fox v.

The Comfany and Others 1909 C. No. 324."

And the Costs of the Applicants the P.A. Ct)mpany Limited and of

the Defendants the said F.A.B., R.B. and J.H.T. of tliis appUcation are

to be their costs in the said Action. And the said defendants J. C. S. and

L.B.S. by their Counsel desiring to appeal from this Order It is Ordered
that they be at liberty to appeal therefrom if so advised, [lie The Crystal

Palace Co. Fox v. The Company 1909, C. 324. Swinfen Eady, J,, March 8th

1911.]

Receivers Appointed by the Court {cc).

A debenture-holder may at any time issue liis writ and apply for

the appointment of a receiver ; but, except perhaps in cases where

the principal moneys secured by the debenture are immediately

payable, the Court has a discretion in the matter even in cases where

the company appears and consents {d). The effect of making an

appointment is to cause a floating security to crystallize, and become

a fixed security. The Court will exercise its discretion in favour of

making the appointment not only when the principal moneys secured

are immediately payable, but also where there is interest in arrear (r),

or where the security is in jeopardy (/ ). On a winding-up debenture-

{cc) For orders appointing re- hon v. North Kent Iron Works Co.,

ceivers and managers, see j30s<, pp. [1891] 2 Ch. 105 (a [)otition for

580 et seq winding-up the company bad been

id) Loridon Pressed Himje Co., presented and was standing over

ri90r,] 1 Ch. 576; Carshalton Park with a view to resolutions lor

/Astoic, [190S] 2Ch. C2. vohmtary winding-up and otlur

(e) Bissill v. Bradford Tramivays, creditors were coininoncing or

riSQll W. N. 51. In Thorn v. threatening proceeding-^ ;/s</»;arrf^

Nine Ecrfs (1892), 67 L. T. 93, tlio v. Standard Rollmg Stock Symtu'ati

Court would not appoint a receiver, [189:{| I Ch. 574 (;^>^'^^"*'""
«f^

"'

though there was interest in arrear, ally levied and olh.;r l';'^^^^'^i'"P^

because there was a trust deed. threatened) ;
I *c''>"«

'''T.u'u^r
(f) London Pressed Himjc Co., Co., |18971 1 Ch. l^'^^M^-^t '»">"-;

[190.-,] 1 Ch. 576 (in this case a ^^^^'^-'^>,:^'^,^'''"^^ ^^^^^
creditor had issued a writ and '^'^''^

^V,^^" r/^"'/^ ^'^''"Y ' J -'^o !

signed judgment and was in a IG W. R. 40!) : A'.W v. Af«//u..oH

position to issue execution) ; McMa- (1860), 2 Giff. t i •
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holders are entitled to realize their security immediately (g), and it

follows that in such cases a receiver will be almost invariably

appointed. Even in cases where the mortgagee has already taken

possession, the Court will appoint a receiver (A). When the action

is commenced by writ, a receiver is appointed on motion (i), and it is

preferable to proceed in the same way when the action is commenced
by originating summons ; but in such cases there is jm-isdiction to

make the order on summons (k). Where the action is commenced
by writ it is very usual to obtain leave to serve notice of motion with

the writ {I), or in cases where for any reason it is not desirable to

give two clear days' notice as prescribed by the rules (m), leave to

serve short notice of motion with the writ, such application is made
in open Court and ex parte : the Court sometimes gives leave to serve

notice of motion with an originating summons {n). In very urgent

cases the Court will appoint a receiver ex jjarte (o), and an order for

a receiver has even been made before the writ was issued (p), but

it will usually grant an injunction in lieu of a receiver on such an

application, if that will meet the purpose.

Any person who obtains an order for the appointment of a

receiver or manager of the property of a company, or appoints such

a receiver or manager under any powers contained in any instrument,

must, within seven days from the date of the order or of the appoint-

ment under the powers contained in the instrument, give notice of

the fact to the Registrar of Joint Stock Companies, and such Registrar

(g) Wallace v. Automatic Machine until the next motion day only, and
Co., [1894] 2 Ch. .547. the receiver may be directed only

(h) County of Gloucester Bank v. to receive certain sums (Daniell's

Eudry Merthyr Steam, etc., Co., Chancery Practice, vol. ii. 7th

[1895] 1 Ch. 629. Edition, p. 1431. Notice of motion
(i) Daniell's Chancery Practice, should then be served for that day,

vol. ii. 7th Edition, p. 1431. These and, where necessary, leave to

remarks only apply to the Chancery serve it will be granted at the same
Division. time as the order is made, an under-

(h) Re Francke (1888), 57 L. J. taking as to damages is sometimes

(Ch.) 43 ; Gee v. Bell (1887), 35 required in these cases : Taylor v.

CD. 160; Ban V. Harding {1S88), Eckersley (1876), 2 C. D. 302. A
36 W. R. 216; Weston v. Levy, very exceptional case is required for

[1887] W. N. 76. such an order : Connolly Bros.,

(Z) O. 52, r. 9, R. S. C. [1911] 1 Ch. 731, 742.

(m) O. 52, r. 5, R. S. C. {p) H.'s Estate (1876), 1 C. D.

{n) Such an order was made in 376, where the order was made on

Sneed, etc., Co. V. Cumberland {1887), the plaintiff's undertaking that the

31 Sol. J. 659 ; but Chitty, J., receiver should give the ordinary

stated he made it for what it was secm-ity within ten days, and to

worth ; see also Robson v. Horner, accept any notice of an application

[1893] W. N. 100. to discharge the order and to

(o) Minter v. Kent Sussex, etc., inform the defendant of the latter

Land Society (1895), 12 L,. T. 186; undertaking. See also Re Wells

Evans V. Lloijd (1887), W. N. 171. (1890), 45 C. D. 569, at p. 572.

The order will usually be made
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must on payment of the prescribed fee (q) enter the fact on the

register of mortgages and charges.

Any person who makes default in complying with these require-

ments will on conviction be liable to a fine not exceeding five pounds

for every day during which the default continues (r).

The form of notice in these cases prescribed by the order of the

Board of Trade of 29th March, 1909, is as below set out

—

Certificate No. Form No. 53.

A 5s. Companies Registration Fee

Stamp must be impressed here.o
The Companies (Consolidation) Act, 1908.

Notice pursuant to section 94 as to the appointment of a Receiver or

Manager.

The Company Limited.

Notes.—This Notice must be filed witliin seven daj'-s of the order

or of the appointment under the instrument.

The penalty for default is a fine not exceeding £5 for

every day during which the default continues.

Presented for filing by

To the Registrar of Joint Stock Companies

of

I,

Hereby give notice that :

—

* (1) I have obtained an Order of the f dated for the

appointment of Mr. of as Receiver or Manager of the

property of this Company.
* (2) On the day of I appointed Mr. of

as Receiver or Manager of the property of this Company under the powers

contained in an instrument dated J
Signature,

Date,

* Of these two paragraphs strike out that which docs not apply.

t Insert name of Court making the order.

% Describe fully the instrument under which appointment is made.

Where the security includes a charge on the business of a coinj^any

the Court may on the same or a similar application appoint some

person, usually the receiver (s), to manage such business (/), except

(q) The prescribed fee is 5*. See appointed under a power in a deed :

order as to fees of 29th March, see supra, pp. 474, et seq.

1909. (s) Collins v. Barker, [1893] 1

(r) Companies (Consolidation) Ch. 578, at p. 585.

Act, 1908, s. 94. In Scotland, (t) Camjjbell v. Lloy<Vs, Barnctt s,

prosecutions must be at the in- and Bosanqucts Bank, [1891] 1 Ch.

stance of the Lord Advocate, or a 135 n. ; Makins v. Percy Ibbotson,

procurator fiscal, as the Lord Advo- [1891] 1 Ch. i:5:J ;^ /VrA; v. Tnns-

cate directs; ibid., s. 276. As to ?/(am»t /roH Co. (1870), 2 C^D. 115;

notices and accounts to be given Victoria Steamboats, [1897] 1 Ch.

and filed in the case of a receiver
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in cases where such business is an undertaking which has been

acquired under statutory powers for public purposes, which will be

defeated or seriously affected by a judicial sale (u) : in such cases

the Court can only appoint a receiver. Where a manager is appointed

in a debenture-holder's action the appointment is usually made with

a view to the security being enforced by sale {x), but the Court will,

it would seem, also appoint a manager with a view to protecting a,

business which is in jeopardy (y). The Court will usually only

appoint a manager for a limited time (z). If, as is now the practice,

an order made on an interlocutory application for the appointment

of a receiver and manager, does not limit the period during which

the person appointed is to act as receiver, but does, as is also the

practice, limit the period during which he is to act as manager, then

the judgment in the action should extend the period during which

such person is to act as manager and should not " continue the

receiver and manager " (a). Orders extending the time during

which a receiver is to act as manager must be drawn up, passed and
entered.

Once a case for a receiver or a receiver and manager is made out,

the first question that arises is who is to be appointed receiver or

receiver and manager. The Companies (Consolidation) Act, 1908 (fe),

provides that where an application is made to the Court to appoint

a receiver on behalf of the debenture-holders or other creditors of a

158 ; Edwards v. Standard Rolling

Stock Syndicate, [1893] 1 Ch. 574 ;

Boyle v. Bettws Llantwitt (1876), 45
L. J. (CH.) 748. The goodwill of

the business need not be charged in

express words : Leas Hotel Co.,

[1902] 1 Ch. 332.

(u) Marshall v. South Stajford-

shire Tramways, [1895] 2 Ch. 35 ;

Gardner v. London Chatham and
Dover Railway (1867), 2 Ch. 201 ;

Blaker v. Herts and Essex Water-

works, [1891] 1 Ch. 133. The
exception does not, however, apply
to a company which is only in-

corporated for the purpose of

enabhng it to raise money, and has
no statutory powers, pi-ivileges, or

duties : Crystal Palace Co. (1911),

104 L. T. 898.

{x) Whitley v. Challis, [1892] 2

Ch. 64.

[y) Victoria Steamboats, [1897] 1

Ch. 158 ; Leney v. Callingham,

[1908] 1 K. B. 79 ; but op. Neivdi-

gate Colliery, [1912] 1 Ch. 468, at

p .472.

tz) Securities and Properties v-

Brighton Alhamhra (1893), 62 L. J.

(CH.) 566 ; Day v. Sykes (1886), 65
L. T. 763. The appointment is

usually for three months, and is

sometimes coupled with a special

intimation, e.g. that he is to do
nothing more than carry on the

business in its ordinary course so

far as to protect the assets :

Daniell's Chancery Practice, 7th
Edition, vol. ii. p. 1458, citing an
unreported case, Melsori v. Isle of

Wight Brewery (1899), before Keke-
wiCH, J., February 7, 1899.

(a) Davies v. Vale o/ Evesham
Preserves (1896), 73 L. T. 150. If a
receiver is appointed until judgment
or further order, and not generally,
he will have to give further seciurity

if lie is continued after judgment,
unless, as is now usual in the case of
a manager (see form of recognizance
and bond, post, pp. 585, et seq.), the
secin'ity covers an extension of the
appointment : Brinsley v. Lynton
arid Lynmouth, etc., Co., [1895]
W. N. 53.

(6) S. 162.

i
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company wliicli is being wound up by the Court in England, the

official receiver may be so appointed. It is, however, not very usual

to appoint the official receiver receiver and manager (c). The rule of

the Court is that where there is no reason to the contrary, it will

generally appoint the liquidator of the company to be receiver and

manager, because the duties of a receiver and manager and of a

liquidator are practically identical, and the fact that one person

performs them is likely to save expense (d). But the Court will not

allow the rights of mortgagees to be prejudiced by the liquidation,

and consequently, except under very special circumstances, it will

give debenture-holders leave to proceed with their action notwith-

standing a compulsory winding-up order (e) or an order for winding-

up subject to supervision, and will decline to discharge a receiver

and manager appointed at the suit of debenture-holders (/ ), or

where good reason to the contrary is shown to change him for the

liquidator of the company (g). Such reason exists where there are

assets which can most conveniently be got in and realized by a

business man and the official receiver is liquidator. It also exists

in cases where it is clear that there will be no surplus for the general

creditors after satisfying the debenture-holders (/t). On the other

hand, where there is a large amount of uncalled capital to be got in,

that in itself will be a reason for appointing the liquidator receiver {i).

It should be added that the Court cannot remove a receiver appointed

by debenture-holders under a power, except, of course, where he is

behaving improperly, such a receiver must on a winding-up order

being made apply to the Court for leave to take or continue possession

and there are many things which he cannot do after winding-up

which a receiver and manager appointed by the Court (k) could do ;

but he is almost always given leave to go into possession (/). ^^ liere

(c) British Linen Co. v. South American and Mexican Co., [1894]

Ainerican and Mexican Co., [1894] 1 Ch. 108.

1 Ch. 108. (h) British Linen Co. v. i>outh

(d) Perry v. Oriental Hotels Co. American and Mexican Co., [1894]

(1878), 5 Ch. 420; Campbell v. 1 Ch. 108. neon
Compagnie Generale de Bellegarde {i) Re Joshua Stuhbs, Ltd., [IH^i

(1876), 2 C. D. 181 ; Tottenham v. 1 Ch. 475. A debenture-holder is

Swansea Zinc Ore (1884), 32 W. R. entitled to the special protection

716 ; Bartlett v. Northumberland afforded by a receiver being ap-

Avenue Hotel (1885), 53 L. T. 611 pointed even in cases where the

(where the winding-up was volun- liquidator is the proper person to

tary). get in the assets, and so, in such

(e) David Lloxjd db Co. (18'; 7), 6 cases the liquidator will be aj)-

C. D. 339 ; Balcer v. Lamport pointed receiver :
^yilmott v.

Mid Somerset Benefit Building So- London Celluloid (18S3), r)2L.T. Gi2.

ciety (1912), 56 Sol. J., 224. (A) But see supra, pp. 472, etsrq.,

( / ) Strong v. Carlyle Press ^ where this is discussed.

[1893] 1 Ch. 268.
'

(I) Henry Pound and Hulchina

ig) British Linen Co. v. South (1889), 42 C. D. 402.
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there is no special reason to appoint any particular person, the

Court will usually, in the absence of opposition on the point, appoint

the applicant's nominee if he is named in the notice of motion, and

in such cases he will usually be named in the order making the

appointment, which will save the expense and delay of a reference

to chambers to ascertain who the receiver is to be ; but if there is

opposition to the applicant's nominee and the parties cannot agree

as to the receiver to be appointed, the matter will be referred to

chambers (m). The Court can appoint any person whom it pleases,

but will require to be satisfied that the person to be appointed is a

proper person, and it is slow to appoint a party to the action {n), and
will not appoint the solicitor to the applicant (o). Joint receivers

are very rarely appointed. The evidence required for the appoint-

ment of a receiver will consist of an affidavit showing that the

applicant is entitled to the debentures in respect of which he is suing,

exhibiting one of such debentures and putting forward the facts on

which he relies as entitling him to a receiver, viz., the facts w^hich

make the principal moneys secured immediately payable, or which

show that the security is in jeopardy. There must also be an

affidavit as to the fitness of the proposed receiver.

The order appointing a receiver usually requires him to give

security, though he is often authorized to act on the plaintiff's under-

taking to be responsible for his receipts and liabilities {j)). In these

cases a summons to proceed is taken out, and on the return the

Registrar or master fixes the security. The security is given and the

Registrar or master thereupon gives a certificate that security is

given (pp). Such certificate fixes the date for the accounts to be

brought in and directs what is to be done with the balances, if this has

not been done by the order. In cases where the order appointing a

receiver is not to be drawn up till security is given (</), the order

states that security has been given, and fixes the times for the

receiver's accounts and gives directions as to his balances. In these

cases if the matter is in the Chancery Division, the Registrar of the

Court sends the matter to the master for security to be given, and,

when this is done, the master returns it to the Registrar, who draws

up the order—there is no summons to proceed in these cases. In

(m) Samuel Allsopp and Sons this case was also a director of the

(1911), Times Newspaper, June 17> mortgagor company.
1911. (o) Re Lloyd (1879), 12 C. D. 447.

{n) Cp. Budgett v. Improved (p) Re Debenture-Holders'' Actions,

Patent Forced Draught, etc., Ltd., [1900] W. N. 58. Not infrequently

[1901] W. N. 23, where Farwell, such an order provides that the

J., appointed the plaintiff in a receiver is not to act after twenty-
debenture-holder's action receiver one days unless he has given
and manager subject to an affidavit secvmty.
that all the other debenture- (pp) For form, see post, pp. 591
holders consented lieing produced and 592.
to the Registrar. The plaintiff in (q) See O. 50, r. 17, R. S. C.
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Companies (Winding-up) the Registrar performs both functions.

Where an order that a proper person be appointed receiver is made
the summons to proceed asks also that a person named in such sum-

mons may be appointed receiver. On the return an order is made
appointing such person or some other receiver and giving directions

as to accounts and balances. Where a named person is appointed

without giving security and to act without renumeration (a very

rare case except where the official receiver is appointed) the order

itself gives directions as to accounts and balances. Except where a

Guarantee Society is accepted as security or where the amount for

which security is to be given does not exceed £500, the security

usually required is the recognizance of the receiver with two sureties

for an amount which in a debenture-holder's action is usually fixed

at the amount he is likely to receive. Affidavit evidence on this

point will be required and also subject as below mentioned as to the

solvency of the sureties. WTiere a guarantee society is accepted,

and the security does not exceed £2000, the bond of the receiver and

the society is usually accepted, in other cases the receiver must in

addition enter into a recognizance (r). Foreign societies may in a

proper case be accepted {s), and Scotch societies which have sub-

mitted by their bond to the jurisdiction of the English Courts will be

accepted {t). W^here the amount for which security is to be given

does not exceed £500, security may be given by an undertaking in

Form 21 (a) of Appendix L to the Rules of the Supreme Court.

Such undertaking must be signed by the receiver and his sureties,

or, in the case of a guarantee or other company, sealed with the seal

of such company or otherwise duly executed, and must be filed in

the Central Office, or, w^here the proceedings are pending in a district

registry, in such registry, and kept as of record until it has been duly

vacated (u).

The following practice rules have been made by the masters

with regard to these undertakings :

—

" Where security (not exceeding £500) is given by an undertaking such

(r) Annual Practice, 1912, vol. i. post, pp. 585, et seq.

p. 827. Formerly recognizances (s) Aldrich v. Brilish (Irijjon

were enforced by scire facias, as to Chilled Iron, etc., Co., [19041 2 K. I?,

which see Daniell's Chancery Prac- 850 ; and Goldfields of Vcneznda

tice, 7th Ed. vol. ii.p. 1448 ; but this unreported, but referred to, [1904]

is now practically obsolete, and the 2 K. B. 852, 853.

practice is now whether security (0 Annual Practice, 1912, vol. i.

has been given by bond or recog- p. 827.

nizance for the sm-eties to submit (w) O. 50, r. 16 (a), II. S. C. It

to the Court in the action as fully will be seen that l>y the under-

as if proceedings to enforce their taking the siu^ties undortnko to

bond or recognizance had lieen submit to the jurisdiction <jf the

taken: Re Graham, [1895] 1 Ch. Court in the action. For forni^ of

66; British Power Traction and this midortakini:, see ;>f'/«<, pp. 590

Lighting Co., [\%\ii\ 2 C\\. AO. For and 591.

form of recognizance and bond, see
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undertaking if given by any guarantee or other company whose bond
is usually accepted shall be taken, if sealed with the seal of such company

or otherwise duly executed without the usual evidence of solvency

:

but if given by persons they must make an affidavit of solvency. The

undertaking if not sealed need not be stamped, but if sealed must be

stamped (with a lO^. stamp as a deed).

" That the seiiior Master be requested to give directions to the Central

Oflfice to send to the Chancery Masters the official notification of the filing

of any such undertaking in the Chancery Division.

" That a certificate of the security being completed signed by the

Master with a 2.s. 6d. stamp be endorsed on the duplicate of the Order

directing the security in the following terms : ' I certify that the security

' mentioned in this Order has been completed by the filing this

' day of 19 of an undertaking dated the day of

'19 of the said and as his securities for not
' exceeding £ Master.'

"

Where an order is made appointing a person receiver of personalty

on bis giving security, the receiver is not entitled to demand payment,

until lie has given security (a;), but it is otherwise with regard to real

estate {y).

In the cases of companies registered in England or Ireland a

receiver must, if the debentures in respect of which he is appointed

are secured by a floating charge (z), apply the first assets which come

to his hands in payment of certain preferential debts which have

priority to any claim for principal or interest in respect of the

debentures by virtue of sections 107 and 209 of the Companies

(Consolidation) Act, 1908 (22). These preferential debts are :

—

1. All parochial or other local rates due from the company at

the date mentioned in the Act (a) and having become

due and payable within twelve months next before that

date and all assessed taxes (b), land tax property or income

(x) Ridout V. Fowler, [1904] 1 being taken ; (&) if the company is

Ch. 658, 6G2, affirmed, [1904] 2 in compulsory liquidation at the

Ch. 93 ; Edwards V. Edwards (ISlCy), date of such appointment (or of

2 C. D. 291. possession being taken) and there

(y) Ex parte Evans (1880), 13 has been no previovis voluntary
C. D. 252. liquidation the date of the winding-

{z) These provisions also apply up order ; (c) in other cases the

to persons taking possession on date of the commencement of the

behalf of such debenture-holders. winding-up.
(zz) S. 110 of the National In- (6) The order appointing a re-

surance Act, 1911, does not give ceiver and manager does not direct

contributions payable by a com- him to take possession, and where
pany under that Act priority over he has not taken possession, there

debenture-holders : Cp. Richards v. will be no change of occupation
Kidderminster, [1896] 2 Ch. 212. within the meaning of the Poor

(a) The date mentioned in the Rate Assessment and Collection

Act is : (a) where the company is Act, 1869, and consequently leave

not in winding-up at the date of the to distrain for the whole of the

appointment of the receiver (or of poor rate for the half-year in which
possession being taken), the date of the order was made will be given

such appointment or of possession against the receiver : Marriage

I
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tax assessed on the company up to the 5th April next
before that date and not exceeding in the whole one year's

assessment.

2. All wages or salary of any clerk or servant (c) in respect of

services rendered to the company during four months next

before the said date not exceeding £50.

3. All wages of any w^orkman or labourer not exceeding £25,

whether payable for time or for piece-work in respect of

services rendered to the company during two months next

before the date mentioned in the Act, and where any
labourer in husbandry has entered into a contract for the

payment of a portion of his wages in a lump sum at the

end of the year of hiring he will have priority in respect of

the whole of such sum or part thereof as the Court

decides to be due under the contract proportionate to the

time of service up to the date mentioned in the Act.

4. In cases where the company is not being wound up voluntarily

for the purposes of reconstruction or of amalgamation with

another company all amounts (not exceeding in any
individual case £100) due in respect of compensation under

the Workmen's Compensation Act, 1906, the liability

wherefor accrued before the date mentioned in the Act,

but subject to the provisions of section 5 of Workmen's

Compensation Act (d). The order appointing a receiver

contains directions as to these payments, and any sums

paid by a receiver under these provisions will be allowed

when he passes his account (e), and they must be recouped,

so far as possible, out of the assets of the company

available for payment of general creditors (/ ). These

Neave & Co., [1896] 2 Ch. 663 ; Re attendance is : Cairney v. Back,

Crosbie (1910), 74 J. P. 25. It is [1906] 2 K. B. 746; and see post,

otherwise in the case of a receiver pp. 1212, rt seq., as to these pro-

appointed under a power, who visions.

takes possession : RichanU v. Kid- (d) See also the special provisions

derminster, [1896] 2 Ch. 212 ; and as to companies within the Stan-

see Paterson v. Gas Light and Coke naries provisions of the Companies

Co., [1896] 2 Ch. 476 ; and Hnsey (Consolidation) Act, 1908, ibid.,

v. London Electric Co., [1902] 1 Ch. ss. 239, 240, and 247.

411. Where the receiver has sold, (e) See Re Debenture-Holdero

the overseers will not be entitled to Actions, [1900] W. N. 58.

any part of the proceeds for rates (/) Companies (Consolidation)

accrued during his occupation : Act, 1908, s. 107 (3). This only

British Fidlers' Earth Co. (1901), n applies to payments which have

T. L. R. 232. accrued due l)efore the winding-up :

(c) A managing director is not a Manncsmann Tube Co., [1901] 2

clerk or servant : Manncsmann Ch. 93, where a receiver was first

Tube, [1901] 2 Ch. 93. Prolmbly a appointed and then a winding-up

secretary who has regular hours of took place, and poor rates and
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debts rank equally inter se, and wliere the assets are

insufficient, abate in equal proportions (9).

It is the duty of the receiver and manager of the company to

get in the assets, over which he is appointed receiver, and to carry

on the business comprised in such assets with a view to a sale. In

the case of contracts entered into by the company before his appoint-

ment, the receiver and manager is in no way liable for them {h), but

he will not, at all events where there is a possibility of a surplus,

be allowed to do anything prejudicial to the goodwill, and so he

will usually not be allowed to disregard ordinary trade con-

tracts {hh) ; but there are many exceptions to this rule {hhh)
;

a receiver and manager who wishes to enforce such contracts must

get the leave of the Court to sue in the company's name (i), unless,

indeed, he has a personal right of action vested in himself as in the

case of a bill of exchange payable to bearer or indorsed to him {k),

or a chose in action which has been assigned to him (l), in which

cases he may sue in his own name, his right of action being in all

cases subject to any right of set-off or equity which the other

party to the contract may have against the company.

The leave should, as in all cases where leave is obtained for a

receiver to take any steps, be obtained on summons usually in the

action (m), to be taken out by the person having the conduct of the

action (n). Other parties to the action may apply and persons who
are not parties may also apply in the action, and, indeed, this is

the right course for them to take where the matter arises out of the

exercise by the receiver of the duties of his office (o). The Court

will, however, in a proper case give leave to commence or prosecute

an action against a receiver (p). Where a receiver commences or

prosecutes an action in the name of the company, he will not be

personally liable for costs, except in the rare cases where he is made

a party {q). Where proceedings are threatened against a receiver

or the assets in his hands, the Court may require the claim to be

district rates due at the commence- (k) Re Sacker (1889), 22 Q. B. D.
ment of the winding-vip (not the 179; Ex parte Harris (1816), 2 C. D.
order appointing a receiver) had to 423. It is not the practice for a

be recouped by the company ; but receiver to be given the conduct of

water rate payable by meter in an action, it is given to one of the

advance was apportioned and only parties, usually the plaintiff : Re
the rate for water used before the Hopkins (1882), 19 C. D. 61.

winding-up was allowed. See on (l) Re Macoun, [1904:] 2 K.B. TOO.

this case, Buckley, 9th Ed., p. 240. (m) In some cases it will be neces-

(g) Companies (ConsoHdation) sary to get leave in the winding-up.

Act, 1908, s. 207 (2) (a). See post, p. 575, as to uncalled

(h) Moss Steamship Co. v. Whin- capital.

netj (1911), 105 L. T. 305, 512; (n) Parker v. Dunn (1845), 8

[1910] 2 K. B. 813. Beav. 497 ; Ex parte Cooper (1877),

(hh) Newdigate Colliery, [1912] 1 G C. D. 255.

Ch. 468. (o) Maidstone Palace of Varieties,

(hhh) Cp. Thames Ironworks Ship- [1909] 2 Ch. 283. The dicta in

building and Engineering Co. (1912), Brocklebank v. East London (1879),

28 T. L. R. 273, a case where, if the 12 C. D. 839, on this point seem to

contract was to be carried ovit, be wrong ; see also Aston v. Heron
it would have been necessary to (1834), 2 Myl. and K. 390.

borrow, and the only persons who (p) Lane v. Capsey, [1891] 3 Ch.

would be benefited wore priormort- 411.

gagees. [q) Griffiths Cycle Corporation,

(i) Forster v. Nixon's Navigation Ltd. (1902), 85 L. T. 675, 776.

1906), 23 T. L. R. 138.



Position of Receiver 575

made (r) in the action, and restrain proceedings being taken in another

Court. In the case of uncalled capital in a winding-up, a receiver

will either have to get leave in the winding-up to use the liquidator's

name to get the calls in or he will have to get an order directing the

liquidator to do so, on receiving a proper indemnity—the latter

course being preferable (s). It would seem that where the former

course has been taken the liquidator would, unless the indemnity

covers all possible claims, be entitled to attend the taxation of the

costs incurred (t).

The receiver is entitled to moneys recovered in misfeasance pro-

ceedings and calls in a winding-up, subject to paying the costs of

getting in such funds, in priority to costs directed to be paid out of

the assets (u).

A receiver is entitled to all books and documents relating to the

title of the property comprised in the debentures, and where the

Court considers it convenient it will order the trustees of a covering

deed for securing the debentures, to deposit such deed and the other

title deeds relating to the property comprised in the security with

the receiver. In such case the receiver will usually have to allow

the trustees access to the deed {v). It has, however, been held that a

receiver and manager cannot hold books relating to the business of

the company against the liquidator (x), and the Court cannot order

securities deposited with the Registrar of the Land Registry under

the Mortgage Debenture Acts, 1865 and 1870, to be delivered up

to either a receiver or a liquidator (y). Where an order appoint-

ing a receiver is not conditional on security being given, the

Court will require the parties to the action to give up possession

to the receiver of all property comprised in the order {z). As between

(r) Maidstone Palace of Varieties, p. 600.

[1909] 2 Ch. 283. The order was (t) Re Dillon (1005), SS L. T. 127.

made on an application in the (u) Anglo-Austrian Printing, etc.,

debenture-holder's action. Union, [1895] 2 Ch. 891.

(a) Fowler V. Broad's Patent Night {v) Re Ind, Coope & Co. (1909),

Light, [1893] 1 Ch. 724 ; Harrison 26 T. L. R. 11.

V. St. Etienne, [1893] W. N. 108 ; {x) Engel v. South Metropolitan,

Phoenix Bessemer Co. (1875), 44 e<c., Co., [1892] 1 Ch. 442.

L. J. (ch.) 683 ; cp. also Re Born, (y) Somerset v. Land Securities

[1900] 2 Ch. 433 ; and Westminster Co., [1894] 3 Ch. 4G4.

Syndicate (1908), 99 L. T. 924, (z) Maudsley, Sons and Field,

where Neville, J., approved the [1900] 1 Ch. 602; Derwcnt Rolling

practice of allowing in proper cases Millf! (1905), 21 T. L. R. 81, 701.

a receiver, appointed in a debenture- See also Queensland Mercantile,

holder's action, to use the name of etc., Co., [1892] 1 Ch. 219, where

the hquidator to get in calls on creditors had by proceedings in

indemnity being given to him ; but Scotland, got in calls adversely to

decHned to extend the practice by tlie receiver from shareholders in

authorizing a person nominated for Scotland, and the English Court

that purpose by the mortgagee to would not interfere with the rights

do so. For order in Harrison v. so acquired; the Court will, however,

St. Etienne Brewery, supra, see make orders on the opposing party
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the parties to the action such an order may make the receiver a

landlord within 8 Anne c. 18. and so entitle him to arrears of rent

due at the time of an execution («). The Court will treat parties

who refuse to give up possession as guilty of contempt, and will

grant a receiver a writ of possession or a writ of assistance, and will

order tenants to attorn {aa) ; it will, moreover, not allow his possession

once taken to be disturbed without leave, but where the property

in question is abroad, even where it is a debt and not immovable

property, there the effect of the order of the Court is simply to make

it a contempt of Court for a party to the action to interfere with the

receiver ; but the Court does not attempt to put the receiver in

possession. It is for him to take the necessary steps {h). The

Court will in a proper case even on an interlocutory application,

restrain a person whether a party to the action or not from interfering

with its receiver (c), and it will also on an interlocutory application

order any person to deliver up possession {d). An^ thing calculated

to damage property under the management of the Court by a

receiver and manager, whether it involves a breach of contract or

not, will amount to interference (c). A receiver may (where he has

given security or is entitled to act before doing so) demand payment

of debts due to the company (e), but a debtor of the company may
before he had notice of the appointment of a receiver of a debt

comprised in a floating charge, pay the same to the company or an

assignee of the company {J ). A person who has acted as solicitor

for the company may retain moneys in his hands against costs

incurred before but not after the appointment of a receiver (g).

A receiver will as against a prior mortgagee, be entitled to rents he

has got in before the intervention of such mortgagee (A)- Usually,

if not in all cases, the appointment of a receiver and manager in a

debenture-holder's action operates as a notice of dismissal to the

employees of the company (i) ; this may give them a right of action,

for the purpose of enabling the (d) Ind, Coope & Co. v. Mee
receiver to take possession: see [1895], W. N. 8. For form of order,

Huinac Copper Mines, [1910] W. N. see post, pp. 598 and 599.

218, where a company was ordered (e) Ridout v. Fowler, [1904] 1

to revoke a power of attorney given Ch. 658 ; [1904] 2 Ch. 93.

to its agent, and to execute one in (/) Arauco Co. (1898), 79 L. T.

favour of the receiver, on the 336.

plaintiff'sindemnifying the company [g) British Tea Table Co. (1909),

against the acts of such receiver. 101 L. T. 707.

(a) Cox V. Harper, [1910] 1 Ch. {h) Land Securities Co. (1895), 13

480. A receiver will be entitled to Reports', 48.

arrears of rent from specifically (i) Reid v. Explosives Co. (1887),

mortgaged property : Ind, Coope dh 19 Q. B. D. 264. See Wclstead v.

Co., [1 911] 2 Ch. 223. Hadley (1905), 21 T. L. R. 165;
(aa) For form, see post, p. 598. but cp. the remarks of Lindley,
(b) See note (z), p. 575. L.J., in Marriage, Neave ds Co.,

(c) Dixon V. Dixon, [1904] 1 Ch. I[896] 2 Ch. 663, at p. 672.

161.
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but it would appear that such right of action would be only against

the company, and not against the receiver or his fund. A receiver

appointed of a sublease cannot be sued for the rent of the head
lease {k). It would seem, however, that a receiver of a lease is liable

for the rent, at all events where he has received rent from sub-

lessees (/). A receiver and manager appointed by the Court is prima

Jade personally liable on all contracts he makes [m). It seems,

however, that where a party privy to the action advances money
for the preservation of the property and such advances are to have

priority to the debentures, they will vrimd Jacie not have priority

to the receiver's right to indemnity. An order authorizing such a

borrowing should state whether the charge is to be free from or

subject to the receiver's lien {n). If a receiver borrows money on
the seciirity of the assets and does not pledge his own credit, the

borrower will rank after the plaintiff's costs of action and the receiver's

remuneration (o). The Court has power in a debenture-holder's

action to authorize a receiver to borrow money as a first charge on the

property subject to the debentures and ranking in priority to them (p)

;

but debenture-holders will not be bound if a receiver and manager
appointed by the Court gives security for a debt of the company
without obtaining the leave of the Court (q). As it is the duty of a

receiver and manager to carry on the business of the company and
enter into proper contracts, he is 'prima Jacie authorized to borrow

and to be indemnified out of the assets of the company, and such

borrowing, if entered into bond fde and in the ordinary course of

business will prirm Jacie be treated as proper (r) ; but where a

receiver has obtained leave to borrow a certain sum for general

purposes, and has borrowed a sum in excess of the sum authorized,

it will be on him to show that it was proper to borrow such excess (5).

(k) Hand v. Blow, [1901] 2 Ch. a proviso limiting his liability, such

721; Justice v. James (1899), 15 proviso must be so framed as merely
T. L. R. 181 ; Hay v. Swedish and to limit and not to destroy the

Norwegian Railway (1892), 8T. L. R. covenant : Watling v. Lewis, [1911]

775. 1 Ch. 414 ; Williams v. Hathaway
(I) Balfe v. Blake (1850), 1 Ir. Ch. (1877), 6 C. D. 544.

Rep. 365 ; Jacobs v. van Boolen (p) Greenwood v. Algesiras (Gib-

(1889), 34 Sol. J. 97. raltar) Railway Co., [1894] 2 Ch. 205 ;

(m) Burt, Boulton and Hayivard cp. Securities, Properties, etc., Co. v.

v. Bull, [1895] 1 Q. B. 276; de Brighton Alhatnbra (1893), G2 h. .J.

Grelle Houdret v. Bull (1894), 10 (ch.) 566 ; Ex parte Grissell {IS76),
Reports 97 ; cp. Plum.pton v. Bur- 3 C. D. 411.

kinshaw, [1908] 2 K. B. 572. {q) Whinney v. Moss Steamship
(n) Strapp v. Bull, Sons cfc Co., Co., [1910] 2 K. B. 813. Affinned

[1895] 2 Ch. 1 ; Glasdir Copper 105 L. T. 305.
Mines, Ltd., [1906] 1 Ch. 365 ; seo (r) Re Izard (1883), 23 C. D. 75.

also Lathom v. Greenwich Ferry (s) British Power Traction and
(1S95), 72 L. T. 790. For form of Motor Co., Ltd., [1906] 1 Ch. 497 ;

order, see po«<, p. 599. and S. C, [1907 1 1 Ch. 528. The
(o) A. Boynton, Ltd., [1910] I receiver was allowed for moneys

Ch. 519. If a receiver covenants borrowed for liodios to cars sold

to repay money borrowed and adds both before and after his appoint-

S.C.L. 2 P
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Persons who have lent money to a receiver cannot claim any higher

rights than he can claim, and so where a receiver would be entitled

to an indemnity but for the fact that he is in default, creditors cannot

claim such indemnity either against the estate or the receiver's

sureties untU the default has been made good (t).

Orders authorizing a receiver to sell chattels forming part of the

property comprised in the debentures are also frequently made.

Where a receiver is appointed with a direction that he shall pass

accounts the Court or a Judge fixes a day upon which he must

(annually or at longer or shorter periods) leave and pass such accounts

and also the days upon which he must pay the balances appearing

due on the accounts so left or such part thereof as shall be certified

as proper to be paid by him. If any receiver neglects to leave and

pass his accounts and pay the balances thereof at the time so fixed,

the Judge before whom such receiver is to account may when his

subsequent accounts are produced to be examined and passed,

disallow the salary claimed by the receiver and order him to pay

interest at 5 per cent, per annum on the balances which he has

neglected to pay in during the time that the same shall appear to

have been in his hands (w).

Receiver's accounts are to be in the Form No. 14 in Appendix L
to the Rules of the Supreme Court. They have to be left at the

chambers of the Judge to whom the matter is assigned (x) with an

affidavit verifying the same in the Form No. 22 in Appendix L to

the Rules of the Supreme Court and thereupon an appointment

must be obtained by the person having the conduct of the action

for the purpose of passing the account (y). The Master or Registrar

decides what persons other than the one having the conduct of the

action may attend the taking of the account. Usually only the

person interested in any surplus there may be will be allowed to

attend.

Where the order appointing a receiver is silent on the subject he

wUl be entitled to a reasonable remuneration (z). The amount of

such salary or remuneration is not usually fixed till after the receiver

has passed his first account ; it may be either a gross sum or a

ment and for rent, as he might (u) O. 50, r. 18, R. S. C.

reasonably have expected to recoup (x) Or the Registrar where the

himself for these out of the sales of matter is before the winding-up

cars ; but he was not allowed for Court. With the first accoimt must

moneys borrowed for cars to be be left a copy of the order appoint-

shown at a show as this was ing the receiver. Such copy must

speculative, or for a £1500 over- be certified to be a true copy by the

draft at the Bank, though the solicitor to the party having the

, ,. , V conduct of the action,
moneys were properly applied, as he

^^^ ^ ^^^ ^.^ ^^ ^^^^ 20, R. S. C.
ought to have obtained leave. p^j. foj.j^ ^f affidavit, post, pp. 592

(t) Re British Power Traction and and 593.

Lighting Co., [1910] 2 Ch. 475. (2) O. 50, r. 16, R. S. C.
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percentage of the amounts he has received, but there is no settled

scale of remuneration, at all events, in the case of a receiver and
manager, and the scale allowed to a liquidator in a compulsory

winding-up is no guide (a). A receiver and manager, whether

appointed with or without remuneration, may be allowed special

remuneration for services not rendered in his character of receiver

and manager, even where such services have not been sanctioned

before they were rendered (6). A receiver is entitled to be fully

indemnified out of the fund for all costs incurred by him in relation

to such fund, but he is not entitled to indemnity for costs in defending

an action brought against himself personally which can in no way
benefit the estate (c) ; but it is otherwise if the proceedings are pro-

ceedings in the action in which he is appointed, and are with reference

to the accounts brought in by him {d). A receiver will be entitled

to such indemnity even after he has passed his final account and

been discharged, and may apply at any time before the fund is dis-

tributed (e). The costs and remuneration of receivers and managers

are occasionally settled by the Taxing-Master, but usually they

are dealt with by the master (/ ). If any person wishes to charge a

receiver with having received more than appears by his account,

then he must give notice of his intention to the receiver, stating so

far as he is able the amount sought to be charged and the particu-

lars thereof in a short and succinct manner (g).

A receiver cannot purchase the property over which he is

appointed receiver without the sanction of the Court {h).

If a receiver fails to leave any account or affidavit or to pass such

account or to make any payment or otherwise, the receiver or the

parties or any of them may be required to attend at chambers to

show cause why such account or afl&davit has not been left or such

account passed or such payment made or any other proper pro-

ceeding taken, and thereupon fiuch directions as shall be proper may

be given at chambers or by adjournment into Court, including the

(a) Annual Practice, 1912, vol. i. (c) Levy y. Davis, [1900] W. N.

p. 828 ; Yearly Practice, 1912, 174.

p. 713; notes to O. 50, r. 16 ; Prior (/) See Silkstone and Havjh

v. Bagster (1888), 57 L. T. 760. In Moor Coal Co. v. Edey, [1901] 2 Ch.

this case 3 per cent, on the gross 652. The point in this case seems

. , . ^ „ 1 1, ^ *i now to be mot by O. 6o, r. 27 (1 /)
takings was nxed, but the per- /m R s C
centage will vary to 5 or even

^'^^ q '33'
j. 5^ r. g. c.

occasionally 10 per cent. : Daniell's (/j) Nugent v. Nugent, [1908] 1

Chancery Practice, 7th Ed. p. 1441. Ch. 546, following Alvcn v. Bond
(b) Harris v. Sleep, [1897] 2 Ch. (1841), Fl. & K. 196, 213; Bod-

80. dington v. Langjord (184.i), 15

(c) Re Dunn, [1904] 1 Ch. 648 ;
Ir. Ch. Rep. 558 n. ;

but on a sale

Walters v. Woodbridge (1878), 7 of a business the Court will not

C. D. 504. require the receiver not to solicit

(d) Courand v. Hanmer (1846); orders from or do biL-=.iness with the

9 Beav. 3 ; cp. Hoscgood v. Pedler customers of the business : R<i

(1897), 66 L. J. (Q. B.) IS. Irish (1889), 40 C. D. 49
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discharge of any receiver and the appointment of another and pay-

ment of costs {i). In such case a four-day order may be made
against the receiver, and if he fails to comply with this it will be

followed by sequestration or by an order on motion for commitment

or attachment (k).

A certificate of a master stating the result of a receiver's account

must be taken from time to time {I).

A receiver is discharged on motion or summons or on the order

for further consideration (m).

NOTICE OF MOTION FOR APPOINTMENT OF RECEIVER AND
MANAGER.

(Title.)

Take notice that this honourable court will be moved before his Lord-

ship Mr, Justice on day the day of 19

at 10.30 o'clock in the forenoon or so soon thereafter as counsel can be

heard by Counsel on behalf of the above-named Plaintiff for an order that

of in the county of or some other fit and proper

person may be appointed Receiver of all the undertaking and assets what-

soever and wheresoever of the above-named Company including its uncalled

capital for the time being and Manager of the business of the said Com-

pany. And also take notice that special leave to serve you with this

[or short] notice of motion with the writ for the day aforesaid has this

day been given by his Lordship Mr. Justice {n).

Dated etc.

FORM OF ORDER APPOINTING RECEIVER AND MANAGER.

(Title as in Writ.)

Upon motion this day made unto this Court by Counsel for the plain-

tiffs and upon hearing Counsel for the defendants and upon reading the

writ issued the day of 1901 an affidavit of the

Plaintiff and an affidavit of CD. (as to fitness) of the proposed receiver

both filed this day and the exliibits in the first mentioned affidavit referred

to and the Plaintiff by his Counsel undertaking to be answerable for what

A.B. as the Receiver and Manager hereinafter appointed shall receive or

become liable to pay (o) until he shall give security as hereinafter directed.

Tliis Court doth appoint CD. of in the county of

(i) O. 50, r. 21, R. S. C. usually obtained on summons.
(k) Daniell's Chancery Practice, (n) Where it is requisite to serve

7th Ed. p. 1448. notice of motion with the writ

(Z) O. 50, r. 22, R. S. C. For forms (i.e., before appearance), as is

of such certificates, see post, pp. 593, usually the case, or to give less than
et seq. two clear days' notice of motion,

(m) Cp. O. 60, r. 4, R. S. C, and leave must be obtained, see supra,

O. 61, r. 8, A, as to vacating p. 566, and the notice of motion
recognizances and bonds. The should state that it has been ob-

latter rule provides that they shall tained.

no longer be enrolled, but shall be (o) Re Debenture-Holders' Actions,

filed and kept as of record until [1900] W. N. 58.

vacated by order. Such order is
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Receiver and Manager the property assets and undertaking of tlie

Defendant Company comprised in and charged by or subject to the trusts

of two indentures dated respectively and botli made between

and and it is ordered that the said A.B. be at libertj' to

act at once but he is not to act as Manager after the last motion day of these

sittings without the leave of the Judge and it is ordered that the said

A.B. do witliin twenty-one days or such further time as the Judge shall

direct give security according to the course of the Court to the satisfaction

of the Judge.

And it is ordered that the said A.B. do forthwith out of any assets

coming to his hands pay the debts of the Company wliich have priority

over the claims of the holders of the debenture stock secured b}- the said

indentures under the Preferential Payments in Bankruptcj' Amendment

Act 1897 ( p) and that he be allowed such payments in liis accounts.

[And it is ordered that the said be at liberty to raise and borrow

any money required for the conduct of the Company's business not

exceeding £ and at a rate of interest not exceeding 5 per cent,

per annum on the security of the Company's assets in priority to the

security of the said debenture stock holders (q).]

And it is ordered that the said A.B. do pass liis accounts and paj- the

balances which shall be certified to be due from him as the Judge shall

direct. [Re Yorkshire Woolcomhers' Association, Hovldsworth v. The Com-

pany—IQ02~Y—No. 806. SwiNFEN Eady, J., November 25th, 1902.]

ORDER APPOINTING RECEIVER WITH LIBERTY TO ACT
BEFORE GIVING SECURITY ON PLAINTIFFS UNDER-
TAKING APPOINTMENT OF RECEIVER TO LAPSE AFTER
A NAMED DATE UNLESS SECURITY GIVEN (r).

(Title.)

Upon motion tliis day made unto this Court by Counsel for the Plain-

tiff and upon hearing counsel for the Defendants and upon reading tlio

writ issued the 10th day of November 1911 an aihdavit of the PiaintilT

filed this day and the exliibits therein referred and an afiidavit of W.A.S.

also filed tliis day (of fitness) and the PlaintiflE by his Counsel undertaking

to be answerable for what J.E.A. as Receiver as hereinafter appointed

shall receive or become liable to pay until he shall have given security

as hereinafter directed.

This Court doth hereby appoint J.E.A. of in the County of

Receiver on behalf of the Plaintiff and all other Debenture-Holders

(p) Now replaced l)y s. 107 of tlio receiver's right to indemnity :

the Companies (Consolidation) Act, Glasdir Copper Mine/t, Ltd., [lOOftl

1908. As to this part of the order 1 Ch. .365. For sucli an order soe

see Re Debenture-Holders' Actions, The Crystal Pnlacc Co., Fox v. The

[1900] W. N. 58. Company, [1909] C. .324, set out

(q) A power to borrow is, as in below, p. 599.

this ca^e, sometimes inserted ; bub (r) For a similar form, see post,

it should state whether the borrow- pp. 606 and 607.

ing is to be subject to or free from
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of the Defendant Company of all the assets undertaking and property

of the Defendant Company (except uncalled capital) comprised in or

subject to the security created by the Indenture in the said writ

mentioned and the Debentures issued by the Defendant Company.

And it is Ordered that the said J.E.A. do on or before the 1st

December 1911 give security as such Receiver pursuant to Order 50,

rule 16.

And it is Ordered that the said Receiver do forthwith out of the

assets coming to his hands pay the debts of the Defendant Company wliich

have priority over the Debenture-holders under the Companies (Con-

solidation) Act 1908 and be allowed all such payments on passing liis

Accounts. And it is ordered that such receiver do pass his accounts

and pay his balances as the Judge shall direct. But in case the said J.E.A.

shall not have given security as aforesaid by the time aforesaid his appoint-

ment as such receiver is to lapse. [Re The Phillips River Gold and Copper

Co., Ltd., Potter v. The Coj??/pa«i/—1911—P—No. 2339. Swinfen Eady, J.,

November 10th, 1911.]

ORDER APPOINTING RECEIVER AND MANAGER—GIVING
LEAVE TO BORROW AND DIRECTIONS AS TO HIS PASSING
HIS ACCOUNTS ETC.—RECEIVER AND MANAGER TO ACT
AT ONCE UPON PLAINTIFFS UNDERTAKING UNTIL HE
HAS GIVEN SECURITY.

{Title.)

Upon Motion on the 5th 12th and 16th May 1911 and this day made

unto this Court by Counsel on behalf of the above-named Plaintiff and

upon hearing Counsel for the above-named Defendants and upon reading

the writ of summons issued in this action and dated the 1st May 1911

the affidavit of the Plaintiff filed 2nd May 1911 the affidavit of A.M.D.

and the affidavit of C.B.S. both filed 5th May 1911 the joint affidavit

of the Plaintiff and G.L.W. filed 10th May 1911 the two affidavits of

W.H.C. the affidavit of T.E.P. the affidavit of the said A.M.D. and the

affidavit of the said C.B.S. all filed 16th May 1911 the affidavits of G.W.Y.

and the joint affidavit of the Plaintiff and G.L.W. both filed 18th May
1911 the affidavit of the said W.H.C. filed 20th May 1911 and the affidavit

of S.J.R.S. filed this day (as to fitness) and the exliibits in the said

affidavits or some of them respectively referred to and the order to wind-

up tlie Defendant Company dated the 9th May 1911 made " In the matter

of The Companies (Consolidation) Act 1908. And in the matter of The

Express Motor Cab Company Limited (00148 of 1911) "

—

And the Plaintiff by his Counsel undertaking to be answerable for

what L. M. the receiver and manager hereinafter appointed shall receive

or become Uable to pay as such receiver and manager until he shall have

given security as hereinafter directed

—

This Court doth Appoint the said L.M. of in the city of

London chartered accountant receiver on behalf of the Plaintiff and all
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other (if any) the holders of the first mortgage debentures issued by the
Defendant Company the said Express Motor Cab Company Limited of

all its undertaking including the goodwill of its business and all its pro-

perty and assets whatsoever and wheresoever present and future including

its uncalled capital for the time being comprised in or subject to the security

created by the said first mortgage debentures and to manage the business

and undertaking of the Defendant Company the said Express Motor Cab
Company Limited with hberty to tlie said L.M. to act at once but the

said L.M. is not to act as such manager after the IGtli Octoljer 1911

without the leave of the Judge.

And it is Ordered that the said L.M. do forthwith give security

as such receiver and manager pursuant to Order L. Rule 16 of Rules of

the Supreme Court.

And it is Ordered that the said L.M. as such receiver do forthwith

out of anj^ assets coming to his hands pay the debts of the Defendant

Company the said Express Motor Cab Company Limited wliich have

priority over the claims of the debenture-holders under section 209 of

The Companies (Consolidation) Act 1908 and be allowed such pavTnents

(if any) on passing his accounts as such receiver and manager.

And it is Ordered that the said L.M. do on the 19th NovemWr and

the 19th May in each year leave and pass in the Chambers of the Registrar

Companies (Winding-up) his accounts as such receiver and manager the

first of such accounts to be left on the 19th November 1911.

And it is Ordered that the said L.M. do within fourteen days after

the date of the certificate of the result of every such account or at such

other time as shall be directed by such certificate pay the balance wliich

shall be thereby certified to be due from him (or such part thereof as slial!

be certified to be proper to be paid) into Court as directed in the Lodgment

Schedule hereto.

And it is Ordered that the said L.M. be at liberty for the purpose

of carrying on the business of the Defendant Company the said Expres.s

Motor Cab Company Limited to borrow a sum not exceeding Five iuindred

pounds at a rate of interest not exceeding Six pounds per centum {kt

annum upon the security of the undertaking property and a.ssets of the

Defendant Company the said Express Motor Cab Company Liniited such

sum or sums when borrowed together with the interest thereon to rank

in priority to the said first mortgage debentures.

(See over.)
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LODGMENT SCHEDULE.

In the High Court of Justice,

Chancery Division. 26th May, IQU,

Re The Express Motor Cab Company, Limited, Swansfon v. The Express

Motor Cab Company, Limited, and Another, 1911, E. 435.

Ledger Credit.—As above.

Particulars of Funds
to be lodged to the
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And it is Ordered that such receiver be at liberty to act at once and
without security.

And it is Ordered that the said George Stapylton Barnes do on the

1st January 1897 and the 1st July 1897 and the same days in each suc-

ceeding year leave in the Chambers of the Registrar Companies (Winding-
up) Ms accounts as such receiver and do within fourteen days after the

date of the certificate of the allowance of ever}' such account pay the

balance which shall be certified to be due from him or such part thereof

as shall be certified to be payable into Court as directed in the Lodgment
Schedule hereto.

And it is Ordered that the costs of this motion are to be costs in the

action.

LODGMENT SCHEDULE.

In the High Court of Justice,

Chancery Division. 12th August, 1896.

Re Cliaffey Brothers, Limited,

Ledger Credit.—Henry v. Chaffey Brothers, Limited, and Others, 1896,

C. 2329.

Particulars of funds
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lawful money of the United Kingdom of Great Britain and Ireland to be

paid to the said James Rigg Brougham and Henry John Hood or one

of them or the executors or administrators of them or one of them and
unless he do pay the same he the said A.H.G. doth grant for himself his

heirs executors and administrators that the said sum of Ten Thousand
Pounds shall be levied recovered and received of and from him and of and
from all and singular his manors messuages lands tenements and heredita-

ments goods and chattels wheresoever the same shall or may be found.

Witness Our said Sovekeign Lord, Edward the Seventh, by the

Grace of God of the United Kingdom of Great Britain and Ireland and
of the British Dominions beyond the Seas, King, Defender of the
Faith, and so forth, at the Royal Courts of Justice the 12th day of

February One thousand nine hundred and eight.

Whereas by an Order of the High Court of Justice Chancery Hero give

Division, made by Mr. Justice Parker in an Action of which the short 'T^*l®
°*

.

title is Wright and Butler Limited, Hughes v. Wright and Butler distinctive
Limited 1907 W. No. 3622 and dated the 13th day of December mark.

1907 A.H.G. of Street in the City of Recite so

Chartered Accountant was appointed Receiver and Manager on ^"^^ °^

behalf of the Plaintiff and the other holders of 388 First Mort- niay be^
gage Debentures of the Defendant Company of the Undertaking necessary.

and property of the Defendant Company (except uncalled capital)

comprised in or subject to the Mortgage or Charge to secure such

Mortgage Debentures created thereby and by an Indenture dated the

23rd day of October 1905 and made between the Defendant
t^ CO

§;S Company of the one part and the Defendants C.B. and E.P.W.

;, 4,
£"" of the other part but the said A.H.G. was not to act as Manager

^ c'S beyond 13th March 1908 without the leave of the Judge and It

c| ^ WAS Ordered that he should forthwith give security to be approved

I f^ by the Judge.

•^
gi ^ And whereas the Court hath approved of the above-written

s .2 !i^ recognizance with the under-written condition as a proper security

;S
"^

.2i to be entered into by the said A.H.G. (together with the bond dated

£ I in
12th day of February 1908 entered into by liim together with the

^ .2 I Employers Liability Assurance Corporation Limited as his surety)

^ * ^ pursuant to the said Order and the Rules of the Supreme Court in

-^^ c f2 that behalf and as well in respect of the period for which the said

j^ gj
A.H.G. has been appointed such Receiver and Manager as aforesaid

r > ^ as also in respect of any extended or further period during which

i];^ ^ he may be continued or appointed such Receiver and Manager

C §"o either under the said Order or under any further Order in the said

^ » '^^ Action and in testimony of such approbation the Registrar Com-

? ^ ^ panics (Winding-up) hath signed an allowance in the margin hereof.

I M 2 Now the Conditions of the above-written recognizance are

5 "
(^ such that if the said A.H.G. do and shall duly account for all and

"j: <N "^ every the sum and sums of money which he shall so receive on
•^ M ^ account of the Undertaking and property of the said Company

^1 ^ ^nd in respect of the said business including as well all and every

I

cq the sum and sums so received in respect of the period for wliich

the said A.H.G. has been appointed such Receiver and Manager
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as aforesaid as also all and ever}' the sum and sums so received in resix-ct

of any appointment for any extended or furtlier period during wliicli he
may be appointed such Receiver and Manager either under the said

Order or under any further Order in the said Action at such periods as

the said Court shall appoint and do and shall duly pay the balances

which shall from time to time be certified to be due from him as the said

Court hath directed, or shall hereafter direct, then the above recognizance

shall be void and of none effect otherwise the same is to Ik? and remain

in full force and virtue.

Taken and Acknowledged by the above-

named A.H.G. at in the County

of this 12th day of February 1908.

Before me,

G.F.C.

A Commissioner of Oaths.

RECEIVER AND MANAGER'S BOND.

Know all Men by these Presents that I A.H.G. of in the

City of Chartered Accountant and We the The Employers'

Llvbility Assurance Corporation, Limited, whose office is

situate at Hamilton House, Victoria Embankment, in the Citv of ^ S ^
London (hereinafter called the Corporation) are jointly and severally

j^
"^ '3

held and firmly bound unto James Rigg Brougham the Senior 'e iS >
Registrar in Bankruptcy of the High Court of Justice and Henry cs ^ "^T

John Hood Registrar Companies Winding-up of the High Court
j^ ^ "2

of Justice in the sum of ten thousand pounds of lawful money -s a,

of the United Kingdom of Great Britain and Ireland, to be paid St -30

unto the said James Rigg Brougham and Henry Jolm Hood or one > <s
^^

of them, or the executors or administrators of them, or one of Zt t
them, for wliich payment well and truly to be made, I, the said |» £ So

A.H.G. for myself my heirs, executors, and administrators, and 5: g^a;

every of them, and We, the Corporation, for ourselves and our ^r
^ .

successors, de bind and oblige ourselves for the whole firmly by C^ 5 §
these presents. Signed, sealed, and delivered by the said A.H.( J. .r~ "I

and sealed with the Seal of the said Corporation, and signed b}- '^ : C

two of the Directors thereof. Dated the 12th day of February in ^'^l
the Year of our Lord One thousand nine hundred and eight. "=

Mfe

Whereas, by an Order of the High Qnirt of Justice Chancery ^^^"3

Division, made by Mr. Justice Parker in an Action of wliieli the
^-l"

>.

short title is Re Wright and Butler Limited, HugJtes v. \Vri</ht and u 5 ;^

Butler Limited, 1907 W. No. 3622 and dated the 13th day ..f j^-^p
December 1907, A.H.G. of Street in the City of —^".2 -2;

Chartered Accountant was appointed Receiver and Manager on ^^3
behalf of the Petitioners and tJie other holders of 388 First
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Mortgage Debentures of the Defendant Company of the Undertaking

and property of the Defendant Company (except uncalled capital)

comprised in or subject to the Mortgage or charge to secure such

Mortgage Debentures created thereby and by an Indenture dated the

23rd day of October 1905 and made between the Defendant Company
of the one part and the Defendants C.B. and E.P.W. of the other

part but the said A.H.G. was not to act as Manager beyond the 13th

March 1908 without the leave of the Judge and it was Ordered that he

should forthwith give security to be approved by the Judge. And
Whereas, the Court hath approved of the Corporation, as Surety for the

said A.H.G. in the sum of ten thousand pounds, and has also approved

of the above Bond with the underwritten Conditions, together with

a Recognizance entered into by the said A.H.G. in the sum of ten

thousand pounds and bearing date the 12th day of February 1908 as

a proper security to be entered into by the said A.H.G. and the said

Corporation pursuant to the said Order and the Rules and Orders of

the Supreme Court in that behalf, as well in respect of the period for

which the said A.H.G. has been appointed such Receiver and Manager

as aforesaid, as also in respect of any extended or further period, during

wliich such Receiver and Manager may be continued or appointed such

Receiver and Manager either under the said Order or under any further

Order in the said Action, and in testimony of such approval the Registrar

Companies (Winding-up) hath signed an allowance in the margin hereof

and of the said Recognizance respectively. Now the Conditions of

the above-written Bond or Obligation are such that if the above bounden

A.H.G. his executors or administrators, or some or one of them, do and

shall duly account for what the said A.H.G. has received and shall receive

or shall become or be held liable to pay or account for as such Receiver

and Manager as aforesaid, including as well all and every the sum and

sums so received in respect of the period for wliich the said A.H.G. has

been appointed such Receiver and Manager as aforesaid as also all and

every the sum and sums so received in respect of any appointment for any

extended or further period during which the said A.H.G. may be con-

tinued or appointed such Receiver and Manager either under the said

Order or under any further Order in the said Action at such period and in

such manners as the Court or a Judge shall apjDoint and do and shall pay

the same as such Court or Judge hath directed or shall hereafter direct,

and shall give immediate notice to the Court if the said Corporation

shall become insolvent or go into liquidation, then the above-written

Bond or Obligation shall be void, otherwise the same shall, subject to the

provisions hereinafter contained, be and remain in full force and

virtue.

Provided always, that if the said A.H.G. shall not for every succes-

sive term of twelve calendar months, to be computed from the 13th day

of December 1907 within fifteen days after the 1st day of November in

each and every year, pay or cause to be paid at the office of the Corpora-

tion, the annual premium or sum of fifty pounds sterhng then the Cor-

poration shall at any time after such default in payment be at liberty

to apply by Summons at Chambers to be reUeved from all further liability
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as such Sureties as aforesaid, and such Summons ha\ing been served

upon such persons as the Court shall direct, and being finally heard, all

further liabiUty of the said Corporation as such Sureties as aforesaid shall,

from and after the final hearing of such Summons, or from and after

such other time as the Judge shall direct, cease and detemiine, save and
except in respect of any loss or damage occasioned by any act or default

of the said A.H.G. in relation to his duties as such Receiver and Manager
as aforesaid previously to such cesser and determination of liabiUty.

Provided always that a Certificate or Certificates under the hand of the

Registrar Companies Winding-up of the amount wliich the said A.H.G.
as such Receiver and Manager as aforesaid is hable to pay and has not

paid, shall be sufficient and conclusive e^ddence against the said A.H.G.

his heirs, executors, and administrators, and against the Corjwration

and also as between the Corporation and the said James Rigg Brougham
and Henry John Hood of the truth of the contents of the said Certificate

or Certificates, and that this Bond has become forfeited thereby to the

amount of the sum stated in such Certificate or Certificates, and shall

form a vahd and binding charge and claim not only against the said

A.H.G. liis heirs, executors, and administrators, but also against the

Corporation and the funds and propertj- thereof, without its being neces-

sary for the said James Rigg Brougham and Henry John Hood or either

of them, or their executors or administrators, first to take legal or other

proceedings against the said A.H.G. his heirs, executors or administrators,

for the recovery thereof, and without any furtlier or other proof being

given either by or on the part of the said James Rigg Brougham and Henry

John Hood or either of them or either of their executors or administrators,

in any action, suit or proceeding, to enforce this Bond against the Corpora-

tion or against the said A.H.G. his heirs, executors or administrators or

by or on the part of the said Corporation in any action or proceeding

against the said A.H.G. his heirs executors or administrators of the

amount of such damage or loss, or that the same has been sustained in-

curred or occasioned by and through the act or default of the said A.H.G.

while in office.

Provided always and it is further agreed between the said A.H.G.

and the Corporation, that the said A.G.H. shall and will on being dis-

charged from his Office or ceasing to act as such Receiver and Manager

as aforesaid, forthwith give notice thereof in wiiting, and also funiish

to the Corporation, free of charge, an ofiice copy of the Order of the Court

or Judge discharging him from liis Office as such Receiver and 3Ianaper

as aforesaid. And further that he the said A.H.G. liis heirs, executors,

or administrators, shall and will from time to time and at all times save,

defend, and keep harmless the said Corporation and their successors, and

the property and funds of the said Corporation, from and against all Ios.s

and damage, costs and expenses, wluch the said Corporation or the funds

or property thereof, shall or may or otherwise might at any time sustain

or be put imto, for or by reason or in consequence of the said CorjionUiitii

having entered into the above-wrilten Bond for and at the rrcniesl df the

said A.H.G.

In \AaTNESS whereof the said A. H. G. has hereunto set his hand and

seal, and the said Corporation have hereunto caused their Common Seal
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to be affixed, and the said two Directors thereof have set their hands the

day and year first above-written.

Signed, sealed and delivered by>

the said A.H.G. in the pre-

sence of

H.P. Clerk to Messrs. W. & C. -

'A.H.G.

The Seal of Tele Employees'

Liability Assurance Cor-

poration, Limited, was here-

unto affixed in the presence of

A.T.H.H. Victoria Embankment
E.G. Clerk to the said Corpora-

tion.

Signed for and on behalf of the

Employers' Liability Assur-

ance Corporation, Limited.

H.C.

P.M.

W.E.G.

\ Directors.

Secretary.

Receiver's Security by Undertaking under 0. 50. R. 16a, R. S. C

In the High Court of Justice,

Chancery Division.

Mr. Justice

In the Matter of the A.B. Co. Ltd.

Jones V. A.B. Co. Ltd.

I X.Y. of in the county of the receiver (and manager)

appointed by order dated {or proposed to be appointed) in this action

hereby undertake with the Court to duly account for all moneys and

property received by me as such receiver {or manager) or for wliich I may

be held liable and to pay the balances from time to time found due from

me and to dehver any property received by me as such receiver {or

manager) at such times and in such manner in all respects as the Court or

a Judge shall direct.
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And we CD. and E.F. hereby jointly and severally {in the case of a
guarantee or other company strike out''joiritly and severally ")undeTt3ike with
the Court to be answerable for any default by the said X.Y. as such
receiver or manager and upon any such default to pay to any person or
persons or otherwise as the Court or a judge shall direct any sum or sums
not exceeding in the whole £ that may from time to time be
certified by a Master of the Supreme Court (or the Registrar Companies
(Winding-up) to be due from the said receiver and we submit to the juris-

diction of the Court in this action to determine any claim made under
this undertaking (y).

Dated this day of 19 .

[Signatwes of the Receiver and his surety or sureties. In the case of
the surety being a guarantee or other Company the seal of the Company must
he affixed (z).]

CERTIFICATE OF RECEIVER HAVING GIVEN SECURITY.

{Title.)

I hereby certify that in pursuance of the order in this action dated

the 26th day of May 191 1, L.M. of London Wall Buildings in

the City of London Chartered Accountant, the person who is by the said

order appointed Receiver as in the said order mentioned and also to manage
the business undertaking of the Defendant Company, and who was by the

said order directed forthwith to give security has given security pursuant

to the said order and the Rules of the Supreme Court in that behalf. Such

security consists of a Recognizance in the sum of £7000 entered into by
the said L. M. and dated the 10th day of June 1911 and the joint and

several Bond in the sum of £7000 entered into the said L. M. together

with the Trustees Executors and Securities Insurance Corporation Limited

and dated the 10th day of June 1911.

The said Recognizance and Bond have been approved by the Court

and each of them is identified by my Signature in the margin thereof,

and they have been duly filed in the Central Office.

And the said L. M. as such receiver as aforesaid is to deliver his accounts

and pay any balances found due from him as directed by the said Order

of the 26th day of May 1911 (a).

{y) This is Form 21 (a), Appendix certify that the said Court has

L., R. S. C. As to when such under- appointed the day of

takings maybe accepted, see O. 50, 19 and the day of

r. 16 (a), supra, pp. 571 and 572. 19 , and the same days in each

(z) The words in italics are succeeding year until furtlier direct-

appended to Form 21 (o). Appendix tion, to be the days on wliich the

L., R. S. C. ; but as to the seal of said L.M. is to cause his half-j'early

the company being aflfixed, see the accounts to be delivered into the

Masters' rules, as to these under- Chambers of the Judge [or Registrar

takings, supra, pp. 571 and 572. Companies (Winding-up).] and is to

(a) In this case there had been a pay tlio balance from time to time

previous order on these points, certified to bo due on pa.ssing such

where this is not the case this accounts or so much thereof as shall

paragraph will be omitted and the be certified to l>e payable as the

following paragraph (or a similar Court shall direct."

one) will be substituted :
'" And I
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The evidence adduced consists of the affidavit of L. M. filed the first

day of June 1911, the affidavit of G. T. filed the 15th day of June 1911,

and the exhibits thereto, and the Receipt of the Central Office dated the

20th day of June 1911.

Dated this 28th day of June 1911. [Be The Express Motor Cab Co., Ltd.,

Swanston v. The Company and Another, 191 1—E—435. Mr. Registrar Hood,

June 28th, 1911.]

AFFIDAVIT OF RECEIVER VERIFYING ACCOUNT.

I E.C. of in the Gty of Chartered Accountant the

Receiver and lately the Manager in this Action make oath and say as

follows :

—

1. The Account now produced and shewn to me marked " I " and

purporting to be my ninth Account as Receiver of the Receipts and pay-

ments in respect of the undertaking of the Defendant Company from the

25th day of June 1911 to the 29th day of September 1911 both days in-

clusive contains a true account of all and every sum of money received

by me or by any other person or persons by my order or to my knowledge

or belief for my use or account in respect of the rents and profits of the

freehold and leasehold hereditaments and all other the property and assets

both present and future of the Defendant Company and its undertaking

exclusive of uncalled capital comprised in or subject to the charge created

by the Trust Deed dated the 1st August 1899 in the endorsement of the Writ

of Summons dated the 20th April 1909 and in the Orders herein dated

respectively the 9th June and 28th July 1909 mentioned from the said

25th June 1911 to the 29th September 191] both days inclusive.

2. The several sums of money mentioned in the said Account hereby

verified to have been paid and allowed have been actually and truly so

paid and allowed for the several purposes in the said Account mentioned.

[All the payments included therein for Advertisements were in my judg-

ment proper and necessary for the maintenance of the goodwill of the

Defendant Company's business.]

3. All the payments for salaries and wages included in my said ninth

Account have to the best of my knowledge information and belief been

duly made and are proper payments for the work done and necessary

for the proper management of the Defendant Company's business. The

payments made for wages in London and Croydon during the period

covered by my said ninth Account are shewn respectively in the two

wages books marked respectively E.C.I (6) and E.C.2 exhibited to my
former Affidavit sworn herein on the 16th and filed on the 17th March

1910. The book marked E.C.3 exhibited to such Affidavit is the London

salaries book and the payments made by me in respect of salaries during

the said period in London are shewn in such book.

4. As stated in my said Affidavit the book marked E.C.5 exliibited

thereto is the London petty cash book and to the best of my knowledge

information and belief all the items included in the said book during the

period covered by my said ninth Account have been paid for the purposes

therein stated and are necessary and proper payments to have been made.

(&) This is not usually included iu such an affidavit.
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5. The said account marked " I " is just and true in all and every

the items and particulars therein contained according to the best of my
knowledge and belief.

6. The Guarantee Society my surety named in the Bond dated the

21st July 1909 is still carrying on business and no petition is pending for

its winding-up. Sworn at etc.

certificate of passing of RECEIVER'S FIRST ACCOUNT.

{Title.)

I hereby certify, that in pursuance of the order made in tliis action

dated the 12th day of May 1911 and the Certificate dated the 16th day of

June 1911 F.J.L. of in the City of London Chartered Accountant

the person appointed Receiver on behalf of the Plaintiifs and all other

holders of First Moi-tgage Debentures of the Defendant Company of all

the proi)erty of the Defendant Company except imcalled capital comprised

in or subject to the security created by the said Debentures and to manage
the business of the Defendant Company but the said F.J.I,, was not to

act as such manager after the 12th June 1911 but such appointment has

been extended to 12 Aug. 1911 has left in the Chambers of the Registrar

Companies (Winding-up) his 1st account as such Receiver and Manager

of his receipts and payments and allowances in respect and out of tlie

said property and in respect of the management of the said business, from

the time of his appointment the 12th day of May 1911 to the 31st day of July

1911, both days inclusive, and such account has been passed and allowed.

The said receipts amount altogether to the sum of £913 185. 3(Z. and the

said pajTiients and allowances amount to the sum of £774 12s. 4(7. and

there is due /rom the said Receiver, on the balance of his said 1st account,

the sum of One hundred and thirty-nine pounds five shillings and

elevenpence which sum of £139 5s. \\d. is to be retained by the said

F.J.L. and accounted for by him on the passing of liis next account.

The particulars of the above receipts and payments except as herein-

after mentioned appear in the account marked " A " verified by the affi-

davit of the said Receiver filed the 24th day of August 1911 and which

account is to be filed with this Certificate.

In addition to the disbursements appearing in such accoimt the said

Receiver has paid or retained and been allowed the sum of £24 14s. (W.

for the ascertained costs of giving secmity and passing the said account.

I have adjourned the question of the remuneration of the said Receiver

for the jieriod covered b}^ the said account to be dealt with on the passing

of liis next account.

The further Evidence produced consists of the order appointing

Receiver dated 12th May 1911 the order dated 26th May 1911 and the

order dated 12th July 1911 the Certificate of Receiver having given

security dated 16th June 1911 the aflidavit of F.J.L. filed the 24th August

1911 and the exhibits thereto.

Dated the 2nd day of November 1911. {Re The Cadogan Laundry Co.

Ltd. Armstrong v. The Company 1911—C—1284. Mr. Registrar Hood
November 2nd 1911.]

S.C.L. 2 Q
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certificate of passing of receiver's second and
third accounts.

{Title.)

I hereby certify, that in the pursuance of the Judgment made in this

action dated the 27th day of April 1909 and the Certificate dated the

17th day of June 1909. E.K.H. of in the City of

Chartered Accountant the person appointed Receiver but

subject to the right of prior incumbrancers on behalf of the Plaintiff and

other holders of the Mortgage Debentures of the undertaking and property

of the Defendant Company comprised in or subject to the Charges created by

the said First Mortgage Debentures except uncalled capital and to manage

the business of the Defendant Company has left in the Chambers of the

Registrar Companies (Winding-up) his 2nd and 3rd accounts as such

Receiver and Manager of his receipts and payments and allowances in

respect and out of the said undertaking and property and in respect of

the management of the said business, from the 27th day of October 1909

to the 26th day of October 1910, both days inclusive, and such accounts

the particulars of which are set forth in the summary hereto have been

passed and allowed. The said receipts amount altogether to the sum of

£7835 4s. Id. and the said payments and allowances, including £174 19s. 5d.

due to the said Receiver on his 1st account, amount to the sum of £4676 16s.

and there is due from the said Receiver, on the balance of his said 2nd

and 3rd accounts the sum of Three thousand one hundred and fifty-eight

pounds eight shillings and sevenpence of which sum of £3158 8s. Id.

£2700 part thereof is .to be paid by the said E.K.H. into Court to the

credit of this Action as directed in the Lodgment Schedule hereto on or

before the 21st day of December 1910 and the balance thereof the sum of

£458 8s. Id. is to be retained by the said E.K.H. and accounted for by
him on the passing of his next account.

The particulars of the above receipts and payments except as herein-

after mentioned appear in the accounts marked " B " and " C " respectively

and respectively verified by the affidavits of the said Receiver filed re-

spectively the 20th day of September 1910 and the 24th day of November
1910 and which accounts are to be filed with this Certificate.

I have adjourned the question of remuneration of the said Receiver

for the period covered by the said respective accounts to be dealt with

on the passing of his next account.

Except that of the items of disbursement in the said accoimts I have

disallowed that numbered 494 for £10 in the account marked " B

"

and I have deducted from the item numbered 758 in the said accomit

marked " B " the sum of 15s. and in addition to the disbursements appear-

ing in such accounts the said Receiver has paid or retained and been allowed

the sum of £27 16s. 6d. as to the account marked " B " and the sum of

£19 12s. 2d. as to the account marked " C " making altogether the total

sum of £47 8s. 8d. for the ascertained Costs of the said Receiver and of

the parties attending of passing the said respective accounts.

The further evidence produced consists of the two several affidavits

of E.K.H. filed respectively the 20th September and the 24th November
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1910. The 3 orders dated respectively the 14th December 1909, the 30th

March 1910 and the 26th July 1910,

The Certificate of Passing 1st account dated 28th Febmary 191(J,

and the Certificate of Lodgment dated 17th August 1910.

SUMMARY OF ACCOUNTS.

Account marked "B."

£ s. d. £ s. d. £ s. d.

Receipts . . . 11,900 8 7

Less . . . 5,554 15

6345 13 7

Payments . . . 9,705 7 9

Less . . . 5,729 14 5

3975 13 4

Balance due to Receiver on 1st account 174 19 5

Disallow Item 494 . 10

„ 758 (part) 15 .0

4150 12 9

10 15

Cost3 of passing account

:

Receivers . . 17 6

Parties appearing . 10 10

4139 17 9

27 16 6

4167 14 3

Balance due from Receiver 2177 19 4

Account marked "C."

Receipts 1489 11

Balance due from Receiver on previous

account 2177 19 4
3667 10 4

Payments 489 9 7

Cost of passing account . . . . 19 12 2
509 1 9

Receivers . . . n3 6 6

Parties appearing . . (658

Balance due from Receiver £3158 8 7

Dated the 13th day of December, 1910.

Registrar Companies (Winding-up)



596 Debentures

In the High Court of Justice,

Chancery Division. »

Title of Cause or Matter: Ee Hughes and Kimher, Limited, Howard v.

Hiighes and Kimher, Limited, 1909—H—1204.

L?dger Credit as above.

Lodgment Schedule.

Particulars of Money to be lodged to
the Account of the Paymaster-General.
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from the said Receiver, on the bahxnce of his said 2nd and final account

,

the sum of £1940 Os. Id. wMch sum of £1940 Os. Id. is to be paid by the

said G.R.F. into Court to the credit of this action as directed by the Order

in this action dated 10th February 1911 on or before the 19th day of

April 1911.

The particulars of the above receipts and payments except as herein-

after mentioned appear in the accounts marked B and C verified by the

2 several affidavits of the said Receiver filed respectively the 1st day of

November 1910 and the 7th of April 1911 and which account is to be

filed with tliis Certificate.

Except that of the items of disbursements in the said account 1 iiave

disallowed that numbered 3 amounting to £21 6s. Qd. and in addition

to the disbursements appearing in such account the said Receiver has

paid or retained and been allowed the sum of £200 for his remuneration

down to the close of the Receiversliip and a further sum of £11 185. 2d.

for his ascertained costs of passing the said account.

Tlie further Evidence produced consists of the Certificate of passing

Securities 1st a/c dated 6th April 1909 the 2 several affidavits of (i.R.F.

filed respectively the 1st November 1910 and the 7th April 1911 the Certi-

ficate of Lodgment into Court of balance due from Receiver on liis 1st

account dated 13th May 1909, and the Order dated 10th February 1911.

Dated the 10th day of April 1911.

In the High Court of Justice,

Chancery Division.

Title of Cause or Matter: Re The Anglo-Argentine Shippimj Cumpnnij,

Limited, Hall v. The Company, 1908—A—266.

Ledger Credit as above.

Lodgment vSchedule.

Receiver's Balance to be lodged pursuant to Order dated the 10th day of

February, 1911.

Particnlars of Money to be lodged to
Account of the Paymaster-General.
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order on tenants to attorn to receiver.

Upon Motion this day made unto this Court by Counsel for the Plain-

tiffs. And upon hearing Counsel for the Defendant Company and for

E.A.P. and L. de R. the Respondents to this Motion. And upon reading

the Order dated 11th January 1910 (appointing Receiver) the two several

Affirmations of C.S.G. filed respectively the 7th and the 11th April 1911

the Affidavit of C.C. filed the 8th April 1911 the Affidavit of W.U.P.
filed the 11th April 1911 and the Affidavit E.A.P. and L. de R. filed 10th

April 1911 and the several Exliibits in the said Affirmations and Affidavits

or some of them respectively referred to. And the Respondents the said

E.A.P. and L. de R. by their Covmsel undertaking to forthwith pay
the Head rent due in respect of the premises of the Defendant Company
situate at in the County of London on the 25th
March last to R. and C. Limited and the proportion of Rent (if so ordered)

from the said 25th March until the date of tliis Order to C.C. the Receiver

in this Action.

It is ordered that the Respondents the said E.A.P. and L. de R. do
attorn and become Tenants to the said C.C. the Receiver appointed

in tliis Action in respect of the said premises situate at

aforesaid together with all the Furniture Fittings and appurtenances
upon the said premises all the rent of £ per week from the date

of this Order.

And it is Ordered that the Respondents the said E.A.P. and L. de
R. be at liberty to apply as they may be advised.

And the Plaintiffs and the Defendants are to be at liberty to apply
as to Costs and otherAvise generally as they may be advised. [Re Blanchards

Ltd. Hodson v. The Company, 1910—B—No. 4. Mr. Justice Swinfen
Eady, April nth 1911.]

PRDER TO DELIVER UP POSSESSION OF THE COMPANY'S
BUSINESS AND PREMISES TO RECEIVER AND MANAGER.

[Title.)

Upon the application of the Plaintiffs by Summons dated the 27th

day of June 1911. And upon hearing Counsel for the Plaintiffs and for

E.A.P. and L. de R. the Respondents to the said Summons. And upon
hearing the SoUcitors for the Defendant Company and upon reading the

Order of Attornment dated 11th April 1911 an Affidavit of C.C. filed

the 28th June 1911 and the Exliibits therein referred to and the Joint

Affidavit of E.A.P. and L. de R. filed the 5th July 1911.

It is Ordered that the said E.A.P. and L. de R. do dehver up pos-

session of the Restaurant and premises situate at

in the County of London. Together with all the Furniture Fittings

and Appointments upon the said premises to the said C.C. the Receiver

appointed in tliis Action at 12 o'clock Noon on the 15th July 1911.

And it is Ordered that the said E.A.P. and L. de R. do forthwith

pay to the Receiver the said C.C. the sum of £ (being as to

£ part thereof for Arrears of Rent due under the said Order of 11th

April 1911 and as to £ the balance thereof the proportion of the
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Head rent due in respect of the said premises from 25th March 1911 to

the 11th April 1911), and do also pay the Electric Light and Gas Accounts
for Current supphed up to 12 o'clock on the said 15th July 1911.

And it is Ordered that the said Receiver CO. be at liberty to carry

on the business of the Defendant Company up to the 31st July 1911 and
to use the moneys in his hands (about £ ) to meet the current expenses

of the said Business and if necessary in order to avoid the supply being

cut off to be at liberty to pay the said Electric hght and Gas Accounts.

And it is Ordered that the said C.C. as such Receiver do take

over any consumable Stores upon the said premises belonging to the

said E.A.P. and L. de R. at Invoice prices and that the amount due

in respect of such Stores be set o£E against the amount of £

due from the said E.A.P. and T. de R. as aforesaid. [Re Blanchards Ltd.

Hodson V. The Company, 1910—B—No. 4. Mr. Registrar Hood, July

14th, 1911.]

ORDER GIVING RECEIVER LIBERTY TO BORROW AND TO
MAKE CERTAIN PAYMENTS OUT OF THE MONEYS BORROWED.

(Title.)

Upon the application of the Plaintiff by Summons dated 18th February

1909. And upon hearing Counsel for the Apphcants and for the Defen-

dants. B.B.T. and The P.A.C. and the Sohcitors for the Defendant

Company and for the Defendants F. and S. and S. And upon reading the

Judgment dated 12th February 1909 and an Affidavit of W.C.J, filed 20th

February 1909 and Exhibits therein referred to and the Crystal Palace

Company's Acts 1877, 1881, 1887, 1895.

It is Ordered that W.C.J, the Receiver of the Defendant Company's

undertaking and property and Manager of the Defendant Company's

business be at liberty :

—

(a) To borrow or raise at interest at a rate not exceeding 5 per cent,

per annum upon the Security of the Undertaking and propertj' if the De-

fendant Company or some part thereof and in priority to the Debenture

Stocks of the Defendant Company a sum not exceeding the sum of £

for discharging such liabilities present and future of The Crystal Palace

Company as are necessary to be paid forthwith in order to carry on as

a going concern the business of the Defendant Company.

(6) To pay The South Suburban Gas Company the arrears for Gas

supplied to the Defendant Company amounting to £ out of the said

£ to be raised as before mentioned.

(c) To pay to The MetropoUtan Water Board out of the said sum of

£ to be raised the arrears for Water Rate amounting to £

But the Charge in respect of the said sum of £12,000 shall be subject

to the Costs and Expenses of the said Receiver including his remuneration

and the Costs of this Motion. And the Costs of this application are

to be Costs in the Action. [Re The Crystal Palace Co. Fox v. The Company,

1909—C—324. Joyce, J., March 1st, 1909.]
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ORDER GIVING RECEIVER IN DEBENTURE-HOLDER'S ACTION
LEAVE TO TAKE PROCEEDINGS IN LIQUIDATOR'S NAME
FOR GETTING IN CALL (c^).

In the High Court of Justice,

Chancery Division. 1893 H. No. 450.

Companies (Winding-up).

Mr. Justice Vaughan Williams.

Monday the 12th day of June 1893.

Between Cartmell Harrison (on behalf of himself and all other

Holders of Debentures of the Defendants The St.

Etienne Brewery Company Limited,

Plaintiff,

and

The St. Etienne Brewery Company Limited

Defendants.

and

0036 of 1893.

Jn the matter of The Companies Acts 1862 to 1890.

and

In the Matter of The St. Etienne Brewery Company Limited.

The appKcation of the Plaintifi in the above Action by Summons dated

the 12th of May 1893 wliich upon hearing Counsel for the Apphcant and

the Solicitors for E.H.C. the Liquidator of the above-named Company
in Chambers was adjourned to be heard in Court and coming on tliis day

to be heard accordingly. And upon hearing Counsel for the Applicant

and for the said E.H.C. the Liquidator of the above-named Company,

And upon reading the Order in the above Action appointing Receiver

dated the 3rd day of February 1893 the Affidavit of the Plaintiff filed

the 12th May 1893 the Affidavit of E.H.C. filed the 18th May 1893 the

Order to continue the Volimtary Winding-up of the said Company
subject to the supervision of the Court dated the 20th February 1893.

It is Ordered that upon the Liquidator of the above-named Company
being properly indemnified (such Indemnity to be settled in the Chambers

«>f the Registrar in Companies Winding-up in case the parties differ) against

all Costs charges and expenses which the said liquidator has already

incurred in the winding-up (such costs charges and expenses being limited

to the Costs of and occasioned by making the call hereinafter mentioned)
or may be put to or may become liable to pay in respect of such Lidemnity
or Actions or other proceedings as are hereinafter referred to W.B.P. the
Receiver in the above Action be at Uberty in the name of the Liquidator

or the Company to get in and bring such Actions or take such other pro-

ceedings as may be necessary for getting in the Calls and any other moneys
due and remaining unpaid in respect of Shares held by the Contributories

respectively of the said Company.
And it is Ordered that the Books of the said Company shall remain

in the Custody of the said Liquidator and that the Receiver shall have
liberty to inspect the same at all reasonable times.

And it is Ordered that the Costs of all parties of this Application

be Costs in the Winding-up.

(d) At the date of this order Company"—this was introduced
debenture -holders' actions were by the order of the Lord Chancellor
not headed "In the Matter of the of November 29, 1895.
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The next step in the action, except where the company consents

to judgment on the application for a receiver, after an application for

the appointment of a receiver and after an appearance has been

entered, is to take out a summons for directions under Order 30

K. S. C. If the parties agree and the company appears before the

master and agrees to appear at the hearing by counsel and to consent

a;Q order may be made on such summons that the evidence may ha

taken by affidavit, and in such case, but not otherwise (c), the order

on the summons for directions may order the action to be set down for

hearing on minutes without pleadings as a short cause (in which

case the ordinary ten days' notice of trial under Order 36, r. 14,

R. S. C. is necessary), or, and this is the better course, an order may
be made on such summons that the action be set down on motion

for judgment without pleadings to be heard on minutes as a short

cause, in which case two clear days' notice is required (/). Some

of the judges, however, require a statement of claim to be delivered

even in cases where the company appears before the master and

agrees to appear by counsel at the hearing and to consent (7). If

the parties do not agree to affidavit evidence the order on the sum-

mons for directions must direct delivery of a statement of claim in

the ordinary way. No summons for directions can be taken out

against a person who has not put in an appearance, and in such a

case the right course is to file a statement of claim and affidavit of

service under Order 13, r. 12, R. S. C, and then, after the expiration

of ten days {cp. Order 27, r. 11, R. S. C.) a notice of motion may be

filed and the motion set down. A statement of claim cannot be

dispensed with in these cases {h).

STATEMENT OF CLAIM IN DEBENTURE-HOLDER'S ACTION.

{Title same as Writ.)

1. The Defendant Company (hereinafter called the C<-)iu])an\ ) was

incorporated under the Companies Acts 1862 to 1000 on or alxml tin- l!»tli

(e) Gutta Pcrcha Corporation, Judge : Automatic Machinrs, Ltd.,

[1899] VV. N. 251 ; Kitson Empire [1902] W. N. 230. For forms of

Electric Lighting Co., [1910] W. N. jud-iiiicnt, po»t, pp. fiOl, rt .ir,j.

154. (g) Dupont, Ltd., [190()] W. N.

(/) O. 40, r. 1, R. S. C. lie 14; Cadogan and Hans I'larc

Prm^ie (1903), 89 L. T. 743. Whoro E.<:tate, ibid., 112. In the lattor

the action is to come on without case there wa-s an affidavit. I'lcad-

pleadings on notice of motion, copies ings are required in the Chniuhors

of tlie affidavits to be vised should of Eady and Neville, JJ., but they

be left with the papers for tlie are of course not necessary where

Judge. Church Strctton Mineral judgment is taken by consent on

Water Co. (1904), 52 W. R. 375. the hearing of an application to

Even where the usual order in a appoint a receiver,

debenture-holder's action is taken (/*) 7?e A^orwan, [1900] W. N. 159.

minutes must bo left with the
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January 1904 with a capital of £20,000 divided into 20,000 shares of £1

each.

2. The objects of the Company as set forth in its memorandum of

Association are :

—

*'(l)To carry on the business of Uvery stable keepers in all its

'' branches.

'*
(2) To acquire and take over the business of a livery stable keeper

" heretofore carried on by A.B. at Oxford and with a view thereto

-' to enter either with or without modification into an agreement
'' which has already been prepared and which is expressed to be

" made between the said A.B. of the one part and the Company
" of the other part and wliich has for the purpose of identification

" been signed by CD. a sohcitor of the Supreme Court.

*' (3) To borrow or raise money and to issue bonds debentures debenture
*' stock mortgages or other instruments either to bearer or otherwise

"and either conferring no charge or conferring a fixed charge or a

" floating charge or both upon all or any part of the assets and
'' undertaking of the company including its uncalled capital and

*-'so that any such debentures or debenture stock or any deed

"securing the same juay contain a condition making the deben-

'-tures or debenture stock irredeemable or redeemable only on the

"happening of any contingency however remote or on theexpira-

"tion of a period Tiowever long
"

and certain other objects.

3. By article 90 of the Company's articles of association it is provided

that the amount for the time being remaining unchscharged of the moneys

borrowed or raised by the directors for the purposes of the Company shall

not exceed the amount for the time being of the issued capital of the com-

j)any without the sanction of the company in general meeting.

4. The Company duly obtained a certificate that it was entitled to

commence business and by a resolution passed on the 25th May 1904 at

a duly convened meeting of the directors of the Company it was resolved

to issue at par a series of 20 debentures of £100 each bearing interest at

the rate of 6 per cent, per annum. At the same meeting the form of such

debentures was approved.

5. All the debentures authorized by the said resolution have been

issued and the prescribed particulars relating to the mortgage or charge

thereby created has been filed with the Registrar of Joint Stock Companies.

The plaintiff is the registered holder of 10 of such debentures.

6. The said debentures are all in the same form and so far as material

contain the following clauses in the following words that is to say :

—

"
(1) The Company Limited (hereinafter called the Company)

" hereby covenants to pay to
,

of in the County
" of or other the registered holder hereof the sum of £100
" on the 24tli day of June 1918 or on such earUer day as the
" principal hereby secured shall be payable in accordance with
" the conditions endorsed hereon.

"(2) The Company hereby covenants to pay to the registered holder
" hereof interest on the said sum of £100 until repayment thereof
" at the rate of 6 per cent, per annum by equal half-yearly pay-
" ments on the 25th day of December and the 24th day of June
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"in every year the first of such pajonents to be made on the
" 25th December 1904.

" (3) The Company hereby charges with the paj-ments aforesaid by
" way of floating security its undertaking and all its assets what-
" soever and wheresoever including its uncalled capital for the
" time being.

" (4) This debenture is issued subject to and with the benefit of the
" conditions endorsed hereon."

7. The conditions endorsed on each of the said debentures contained

amongst other provisions the follomng provisions in the following words.
" (1) This debenture is one of an issue of 20 debentures each for

"securing a sum of £100. All the said debentures are in the
" same form and rank pari passu in point of charge.

*'
(8) The principal moneys will become payable, (a) If the company

" makes default for a period of two months in paj-ment of any
" interest hereby secured."

8. The Company failed to pay the interest due and payable in respect

of the said debentures on the 25th December 1907 and such interest was
at the date of the issue of the writ in this action (i) and is still unpaid.

9. By an order made in this action and dated the 16th March 1908

Mr. of in the County of London chartered accountant

was appointed receiver and manager of the undertaking and all the assets

whatsoever and wheresoever of the defendant company comprised in and

charged by the said debentures but it was by the said order pro\-ided

that he should not act as manager after the 16th day of June 1908 without

the leave of the judge. Since the said order the said has been

and he is now carrying on the business of the company.

10. The Company has issued a series of 20 second debentures for £100

each and the defendant X. Y. is the holder of 10 of such deix-ntures.

11. The plaintiff claims on behalf of himself and all other holders of

mortgage debentures of the company of the same issue as Ids debentures.

(1) A declaration that the plaintiff and all other the holders of mortgage

debentures of the defendant Company of the same issue as the

plaintiff's debentures are entitled to a charge upon the under-

taking and all the assets of the defendant company whatsoever

and wheresoever including its iincalkd capital for the tim^. being

for the repajTuent of the principal and interest in the debentures

mentioned.
*

(2) An account of what is due to the plaintiff and the other holders of

mortgage debentures of the defendant Company of the same issue

as the plaintiff's debentures.

(3) All usual accounts and inquiries.

(4) Foreclosure or sale.

(5) That the period during which the receiver and manager

appointed in this action is to act as manager be extended for such

further period as this Court may think fit.

(i) It is usual to state the date of ment of claim immediately before

the issue of the writ on the state- the title of the action.
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form of judgment in debenture-holder's action
where no trust deed (a;).

{Title same as in the Writ.)

Declare that the plaintiff and all other the holders of mortgage deben-

tures of the defendant company of the same issue as the plaintiff's debentures

are entitled to a charge upon [here follow the description of the property

in the debenture wliich is produced to the Registrar] for securing the repay-

ment of the principal moneys and interest in the debentures mentioned.

Let the following accounts and inquiries be taken and made.

(1

)

An account of what is due to the plaintiflEs C. D. and the other holders

of mortgage debentures issued by the defendant company under

and by virtue of such debentures [if more than one series has

been issued add " distinguisliing the holders of the first mortgage

debentures and the second mortgage debentures in the statement

of claim referred to "].

(2) An inquiry of what the property comprised in or charged by the

said mortgage debentures consists and in whom the same is

vested.

(3) An inquiry what other incumbrances affect the property comprised

in or charged by the said debentures or any and what parts

thereof [and in whom the same are vested] (I).

[(4) An account of what is due to such <jther incumbrancers respec-

tively (/).]

[(5) An inquiry what are the priorities of such other incumbrances and

the said debentures respectively and what property other than

that comprised in the said debentures is comprised in such other

incumbrances (l).']

Adjourn further consideration in chambers.

Liberty to apply (m).

(k) This is the common form of and see supra, p. 5G0.

judgment settled in Wolverhampton (l) The words inserted in these

District Brewery, [1899] W. N. brackets are omitted if when the

229, and followed Levison and order is made tlie parties do not
Stciner, [1900] W. N. 152, as varied know of any incvmibrance. Tliey
by the note as to Debenture-Holders' will have to be added if any in-

Actions, [1900] W. N. 58. A cmnbrance is . discovered on the
declaration of charge is usually inquiry : ^tZcZrcwof/rop/i, Lie.;., [1909]
included in the judgment : Parkin- W. N. 261.

son v. Wainwright (1895), 64 (w) In re Ehrmann Bros., [1904]
L. J. (CH.) 793 ; Brinsley v. Lynton W. N. 48, where an order had
(1895), 2 Mans. 244. In Marwick been obtained extending the time
v. Thurlow, [1895] 1 Ch. 776, V. for registering some of the de-
WiLLiAMS, J., required the assent bentiires, Kekewich, J., directed
of the official receiver ; but the the following additional inquiries :

practice on this point varies very 1. An inquiry at what dates respec-
much from timvs to time even in the tivoly the debentures directed to
same Chambers. In Kitson Empire be registered by the order of
Electric Lighting Co., [1910] W. N. July 24, 1903, were in fact regis-

154, Parker, J., declined to declare tered ; 2. An inquiry whether any
a charge in the absence of evidence, and which of the unsecured creditors
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form of judgment in debenture-holder's action
where there is a trust deed with a declaration
of charge, [debentures being held by way of
collateral security^].

(Tille.)

Upon motion for judgment this day made unto tliis Court b}- Counsel

on behalf of the plaintiffs and upon hearing Counsel for the defendants

and upon reading the Writ of Summons issued in tliis action on the 5th

day of August 1909 and the statement of claim.

This Court doth declare that the trusts of the Indenture of the 28th

August 1907 in the Statement of Claim mentioned ought to be perfomied

and carried into execution and doth adjudge the same accordingly and

doth declare that the plaintiffs E.D.V. and A.F.S. are entitled to a charge

upon the undertaking and property of the defendant company to the

extent of the principal moneys and interest mentioned in the debentures

held by them by way of security for the moneys lent and owing by the

defendant Company to the plaintiffs the Capital and Counties Bank Ltd.

Let the following accounts and inquiries be taken and made.

(1) An account of what is due to the plaintiffs E.D.V. and A.F.S.

and the other holders of mortgage debentures issued by the defendant

Company and entitled to the benefit of the said Indenture under and by

virtue of such debentures and Indenture.

(2) An inquiry of what the property comprised in the said Indenture

consists and on whom the same is vested.

(3) An inquiry of what the property charged by the said debentures

and not comprised in the said Indenture consists and in whom the same is

vested.

(4) An account of the trust estate and effects comprised in the said

Indenture come to the hands of the defendants A.B. and CD. or any or

either of them or any persons or person by the order or for the use of them

or either of them.

(5) An inquiry what other incumbrances affect the property respec-

tively comprised in or charged by the said Lidenture and debentui-es or

any part thereof.

(6) An account of what is due to such other incumbrancers.

(7) An inquiry what are the priorities of such other incumbrances and

the said debentures respectively and what pro})ei-ty other than that com-

prised in the said debentures is comprised in such other incumbrances.

Adjourn further consideration in chambers and any of the parties aiv

to be at hberty to apply. [Re Marsh Son and fiibhs, Ltd., 1909—M—20(.»8.

SwiNFEN Eady, J., November 23rd, 1909.]

of the defendant Company at tlie necessary having rofinrd to the

respective dates of registration decision of the Ci>»ut of .Appeal in

aforesaid still remain unsatisfied ; that action, [190G] 2 Cli. 697.

but these inquiries would seem un-
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JUDGMENT IN DEBENTURE-HOLDER'S ACTION WHERE
THERE] IS A TRUST, DEED, DEFENDANT COMPANY NOT
DELIVERING A DEFENCE.

{Title.)

Upon motion for judgment in default of the defendant Company
delivering a defence tliis day made unto this Court by Counsel for the

plaintiffs and upon hearing Counsel for the defendants A.T.H. and

C.A. and upon reading the pleadings delivered in this action and the

Statement of Claim with the certificate of the plaintiffs' solicitors endorsed

thereon showing that the defendant Company have not delivered any

defence, and an affidavit of R.W.G.S. filed the 16th December 1909 of

service of notice of tliis motion on the defendant Company,
This Court doth declare that the trusts of the Indenture dated the 29th

November 1904 in the Statement of Claim mentioned ought to be performed

and carried into execution and doth order and adjudge the same accordingly.

And it is ordered that the following accounts and inquiries be taken and
made that is to say :—

•

(1) An account of what is due to the plaintiffs and the other holders

of debentures entitled to the benefit of the said Indenture of the 29th

November 1904 under and by Aartiie of their respective debentures.

(2) Au inquiry of what the property comprised in or charged by the

said Indenture consists.

(3) An inquiry of the Trust estate and effects comprised in or charged

by the said Indenture come to the hands of the defendants A.T.H. and

C.A. or any person or persons by the order or for the use of the said

defendants.

(4) An inquiry what other incumbrances affect the property comprised

in or charged by the said Indenture or any and what part or parts thereof.

(5) An account of what if anything is due to the defendants A.T.H.

and C.A. as trustees of the said Indenture of the 29th November 1904.

And the further consideration of this action is adjourned to be heard

at chambers.

And any of the parties are io be at liberty to apply as there may be

occasion. [i?e Addresograph, Ltd., Backhouse \. The Coiyipany, 1909—A—

•

111. SwiNFEN Eady, J., December 11th, 1909.]

JUDGMENT BY CONSENT ON AN APPLICATION FOR THE
APPOINTMENT OF A RECEIVER AND MANAGER.

Upon Motion this day made unto tliis Court by Counsel for the Plain-

tiff and upon hearing Counsel for the Defendants and upon reading the

Writ of Summons issued on the 30th September 1911 an Affidavit of the

Plaintiff filed the 3rd October 1911 and the exhibits therein referred to

and an Affidavit of W.H. filed the 4th October 1911 of fitness of the

Receiver and Manager hereinafter appointed.

And the Plaintiff and Defendant by their Counsel agreeing to treat

the said Motion as a Motion for Judgment and consenting to this Order.



Judgment in Debenture-holders' Actions 607

This Court doth order that the following Account and inquiries be taken

and made that is to say :

—

1. An Account of what is due to the Plaintiff and the holder of the two

First Mortgage Debentures respectively issued by the Defendant Company
under and by virtue of such Debentures.

' 2. An Inquiry of what the property comprised in and charged by the

said Debentures consists and in whom the same is vested.

3. An Liquiry what other incumbrances affect the property comprised

in or charged by the said Debentures or any and what parts thereof.

And the Plaintiff by her Counsel undertaking to be answerable for

what S.R. the Receiver and Manager hereinafter appointed shall receive

or become liable to pay until he shall have given security as hereinafter

directed. Tlxis Court doth hereby appoint the said S.R. of

. Receiver on behalf of the Plaintiff and all other holders

of the said Mortgage Debentures of the undertaking of the Defendant

Company and all its property and assets whatsoever and wheresoever

both present and future (except uncalled capital) and to manage the

business of the Defendant Company. But the said S. R. is not to act as

Receiver and Manager after the 25th October 191 1 unless he shall have

given security as hereinafter directed nor as Manager in case he shall have

given security after the 4th January I9I2 without the leave of the Judge,

And it is ordered that the said S.R. do on or before the 25th

October 191 1 give security as such Receiver and Manager to the satisfac-

tion of the Judge and do pass his Accounts and pay his balances as the

Judge shall direct. And it is ordered that the said S.R. do forthwith

out of any assets coming to his hands pay the debts (if an}') of the De-

fendant Company which have priority over the claims of the Debenture-

holders under the Companies (Consohdation) Act 1908 and that he be

allowed all such pajonents on passing his accounts and the further con-

sideration of this action is adjourned and either of the parties are to be

at liberty to apply. [Re Burnards, Ltd., Yeo v. The Company, 1911—B

—

3200. Ltjsh, J. (for Eve, J.), October 4th, 1911.]

FORM OF JUDGMENT FOR FORECLOSURE (?).

(Title and formal Parts.)

This Court doth declare that the plaintiff as the holder of nine mortgage

debentures each dated the 23rd November 1891 and forming an issue

of £4500 First Mortgage debentures of the defendant Company is entitled

to a charge on all the property funds assets or effects of the defendant

Company including its vmcalled capital as the same existed on the 8th

November 1893 (the date of the resolution to wind up the defendant

Company) subject to any charges on specific parts thereof created previously

to that date and then subsisting for securing the repayment of the principal

{q) An order for foreclosure may The remarks of Lord Atkinson, at

be made on originating svimmons : all events, in De Beers Consolidated

Oldrey v. Union Works (1895), 72 Mines v. British South Africa Co.,

L. T. 627 ; Sadler v. Worley, [1894] [1912] A. C 52,seom to suggest that

2 Ch. 170 ; but it should be made in foreclosure will never bo available

Court: Halifax and Huddersfield to debenture-hoklors if tlioir.security

Union, etc., Co., [1895] W. N. G3. only gives a floating charge.
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moneys and interest on the said mortgage debentures and it is ordered

that the following account and inquiry be taken and made viz. : 1. An
account of what is due for principal and interest to the plaintiff as the

holder of all the said mortgage debentures on the security thereof and for •

his costs of this action to be taxed by the Taxing Master. 2. An inquiry

what property assets or effects of the defendant Company are comprised

in the said mortgage debentures and the charge or security thereby created

and in whom the same are now vested and it is ordered that upon the

defendants or any of them paying to the plaintiff (r) what shall be certified

to be due to him as aforesaid within six months of the master's certificate

at such time and place as shall be thereby appointed the plaintiff do

deliver up (upon oath if required) the said debentures and all deeds and

writings in his custody or power relating thereto to the defendants or such

of them as shall redeem the mortgaged hereditaments and premises or

as he or they shall direct and in case the defendants or any of them shall

so redeem the plaintiff the defendant or defendants so redeeming is or are

to be at liberty to apply to this Court as he or they may be advised ; and

on such application it is not to be incumbent on the defendant or defendants

so applying to give the plaintiff notice thereof ; and tliis judgment is

without prejudice to any question which may arise as to the rights or

interests of the defendants as between themselves in or to the said pro-

perty {s). But in default of the defendants or some or one of them paying

to the plaintiff what shall be certified to be due to him as aforesaid by the

time aforesaid this Court doth declare that the plaintiff will be entitled

to the hereditaments and premises comprised in the said debentures free

and clear of and from all right title interest and equity of redemption of

in and to the said premises and to have an absolute conveyance. And

it is ordered that in such case the defendant Company and the liquidators

thereof for the time being do all such acts and execute all such conveyances

and deeds as may be necessary for vesting in the plaintiff the said mort-

gaged property, such conveyances to be settled by the Judge in ease the

parties differ. And any of the parties are to be at liberty to apply to this

Court generally as they may be advised. [Sadler v. Worley, 1893—S

—

4421, [1894] 2 Ch. 170.]

Judgments or orders directing accounts or inquiries to be taken

or made must be brouglit into the Judge's chambers by the party

entitled to prosecute the same witliin ten days after they have been

passed and entered, and, in default, any other party to the cause or

matter is at liberty to bring in the same, and such party will have

{r)Cum7ningv. In Metcalfe's London of any money or securities in

Hydro (ISOf)), 13 Reports 501, the Court to the credit of this action or

Court required the following addi- in the receiver's hands."

tional direction to be inserted: "Let (s) In this case, Sadler v. Worley,

the defendants be at liberty at any [18941 2 Ch. 170, Kekewich, J.,

tiine before foreelosvire to apply to said it was not necessary to ex-

the Judge in Chambers for payment pressly reserve liberty to apply for

and transfer to the plaintiff on a sale before the time limited by

account of the moneys due to him the Master's certificate.
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the prosecution of the judgment or order unless the Judge otherwise

directs {t).

On a copy cf the judgment or order being left a summons must
be issued to proceed with the accounts or inquiries. The summons
will be served on all parties, and filed in default against parties

who have not entered an appearance. Upon the return of the

summons the Master or Registrar, if satisfied by proper evidence

that all necessary parties have been served with notice of the

judgment or order, gives directions as to :

—

(1) The manner in which each of the accounts and inquiries is to

be prosecuted
;

(2) The evidence to be produced in support thereof, and by whom
the inquiries are to be answered.

(3) The parties who are to attend on the several accounts and
inquiries ; and

(4) The time within which each proceeding is to be taken.

The summons to proceed stands adjourned for these directions

to be carried out, and the matter -will be adjourned from time to

time as may be necessary. All such directions may afterwards be

varied by addition thereto or otherwise, as may be found neces-

sary (m). Ultimately the Registrar or Master makes his certificate

without any further summons (uu) .

If upon the hearing of the summons to proceed it appears to the

Master or Registrar by reason of absence or for any otlier sufficient

cause the service of notice of the judgment or order upon any party
cannot be made or ought to be dispensed with the Master or Registrar

may, if he shall think fit wholly dispense with such service or may
at his discretion order any substituted service or notice by advertise-

ment or otherwise in lieu of such service (x), and the Judge in person

may direct that any person on whom service has been dispensed with

shall be bound as if served (y).

In May, 1896, the Judges of the Chancery Division gave the

following direction :
" In ordinary cases the judgment in a debenture-

holder's action should not be served on the debenture-holders, but

they should have notice given to them by circular or letter or

advertisement if the case so requires full discretion being reserved to

serve the notice formally if so required "
(yy). The practice in ordinary

actions is to send by post a copy of the circular. This. Iiowever,

does not make the recipient a party (z), it is usual to allow debi>nture-

holders who have received such a notice, and desire to do so, to enter

an appearance, and in some chambers they are allowed to attend

(0 O. 55, r. 32, R. S. C. post, pp. 613 et seq.

(u) O. 55, r. 33, R. S. C. For {x) O. 55, r. 35, R. S. C.

form of summons to proceed, post, (y) O. 55, r. 35 (a), R. S. C.

pp. 610, and 611. The evidence (yy) For form of such notice, 7>o«<,

will consist of affidavits on the pp.611 and 612.

points to which the accounts and {z) Elias v. Coniincnlal Oxygen
nquiries are directed. Co., [1897] 1 Ch. 511.

{uu) For form of such certificate,

S.C.L. 3 R



610 Debentures

inoceedings at their owu risk as to costs, in others they are not

allowed to do so (a).

This notice is not the notice of judgment referred to in 0. 16, r. 40,

R. S. C, and does not require personal service or endorsement under

0. 16, r. 43, R. S. C. (h).

It is the usual practice to serve notice on debenture-holders, even

where trustees for them are before the Court (c). The Judges of the

Chancery Division have also directed that " all incumbrancers (other

than debenture-holders) subsequent in order of priority to the

plaintiffs' debentures should be made parties, and not served with

notice of judgment under 0. 16, r. 40 ; and where a sale is directed

with the consent of prior incumbrancers (as in the case of a creditor's

action for sales of real estate) informal notice with a view to obtaining

such consent may be given {d). Proceedings may be stopped

where the necessary parties have not been served with notice of

the judgment or order (e). In the case of bearer debentures adver-

tisements are invariably directed, and they are occasionally ordered

in other cases (ee). 0. 55, r. 44, R. S. C. provides, for excluding

persons who have not come in in answer to advertisements, but the

practice is not to exclude such persons—but to carry over the sums
due to them {eee).

FORM OF SUMMONS TO PROCEED (/).

{Title same as Writ.)

Let all parties concerned attend at the Chambers of the Judge Room
No. Royal Courts of Justice Strand in the County of London [or

of the Registrar Companies (Winding-up) Bankruptcy Buildings, Carey
Street London] on day the day of 19 at o'clock in the

noon on the hearing of an application on the part of the above-

(a) Annual Practice, 1912, vol. i.

p. 259, and cp. Yearly Practice,

1912, p. 820. See Re Schivabacher,

[1907] 1 Oh. 718, as to the discretion

of the Court as to allowing persons
who are not parties to attend.

(b) Annual Practice, 1912, vol. i.

p. 259 ; Yearly Practice, 1912, p.
820.

(c) The statement to the contrary
in Daniell's Chancery Practice, 7th
Ed. vol. ii. p. 1175, does not repre-
sent the present practice.

(d) Annual Practice, 1912, vol. i.,

p. 259. Notes to O. 16, r. 40,
R, S C

(e) O. 55, r. 36, R. S. C. All
parties may attend at their own
expense and on paying any costs
caused by such attendance, but a
party may apply by summons to
attend at the expense of the estate :

O. 55, r. 42, R. S. C. ; and see ibid.,

r. 40 as to the power of the Master
or Registrar to classify interests

;

and ibid., r. 41 as to his power to
order parties to be represented by
separate solicitors. Parties attend-

ing where they are not interested, or
where according to the practice of

the Coiu-t they ought not to attend,

are not allowed costs unless there is

an express direction : O. 65, r. 27

(23), R. S. C. ; see also iS/iarp v.

Lush (1879), 10 C. D. 468 ; Day v.

Batty {18S3), 21 C. D. 830.

(ee) For forms of advertisement
and claims thereunder, see post, pp.
612 and 613.

(eee) In Ford v. Northivich Salt
Co., 1891—F—No. 1295, Jime .3rd,

1893, RoMER, J., declined to exclude
such persons, although an advertise-

ment stating they would be excluded
had been previously directed, and
this has been followed ever since : see

also Elkins v. Capital Guarantee
(1900),16T.L.R.423,andC.P.>S'ora-
gossa, etc.. Railway v. Collingham,
[1904] A. C. 159, reversing Colling-

ham V. Sloper, [1901] 1 Ch. 769.

( / ) This summons must be
served on all parties to the action :

see Daniell's Chancery Practice,

7th Ed. vol. i. p. 815.
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named PlaintifE [or as may be] to proceed on the order or judgment in tiiis

action dated the day of 19

Dated

This summons was taken out by Messrs. of

Solicitors for the Plaintiff [or as may be].

To

NOTICE OF JUDGMENT TO BE SERVED ON DEBENTURE

-

HOLDERS (g).

Ik the High Court of Justice,

Chancery Division.

19 A. No.
Me. Justice

In the matter of the A. Company Limited.

Between C. D. on behalf of himself and all other holders of

mortgage debentures of the defendant company
Plaintiff and the A, Company Limited Defendant.

Take Notice that a judgment dated the day of 19

has been pronounced in this action (which has been instituted to ascertain

who are the holders of the Company's debentures to reahze the property

charged thereby and to divide the proceeds amongst the parties entitled)

and by such judgment the inquiries and accounts necessary for these

purposes are directed.

The material parts of the judgment are set forth in the schedule.

A list of the debenture-holders with the particulars of the debentures

held or believed to be held by them respectively has been left in the

Judge's Chambers [or in the chambers of the Registrar Companies (Wind-

ing-up)] and your name is included therein as the holder of debentures

Numbered for £ each. From the said list it appears

that £ interest is due in respect of your debentures.

If you are such holder it will be necessary in order that you may par-

ticipate in the benefit of the judgment that your debentures should be

produced before the Master {h) [or before the Registrar Companies

(Winding-up)] in the Chambers of the Judge [or of the Registrar

Companies (Winding-up)] day the day of

19 at o'clock in the noon is the day appointed for

this purpose when you must attend either personally or by your (solicitor

or agent at the Chambers of the Honourable Mr. Justice Room
No. in the Royal Courts of Justice Strand London [or at the

Chambers of the Registrar Companies (Winding-up) Bankruptcy Buiklings

Carey Street London] and produce your debentures.

If you are no longer the holder of the debentures or any of them \ou

are requested at once to let mo know the names and addresses of the [x-rson

or persons to whom you have transferred such as are no longer held by you.

{g) This is the ordinary form : see been produced before the receiver,

Annual Practice, 1912, vol. ii. p. 187, if there is one : Danicll's Cliaucery

Appendix L, Form 9a. Yearly Forms, atli Ed. 783, noto (h) ; hut
Practice 1912, p. 2105, Form 32. the almost invariable practice is for

(A) Occasionally debentures havo them to be produced in chambers.
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If you desire it you can forward the debentures by post or otherwise

to me for production, I will return them by post in due course.

Dated the day of 19

To
X.Y.

Plaintiff's Solicitor.

The Schedule.

An account of what is due to the plaintiffs and other mortgage deben-

tures issued by the defendant company under and by virtue of such

debentures.

FORM OF ADVERTISEMENT.

Pursuant to a judgment dated day of 19 made

in an action In the Matter of the A. Company Limited Between CD.
on behalf of himself and All other the holders of an issue of £50,000

6 per cent. Bearer Debentures of the A. Company Limited Plaintiffs

and E.F. and G.H. and the A. Company Limited Defendants 19

A. No. which action has been instituted to ascertain who are the

holders of the company's debentures to realize the property charged

thereby and to divide the proceeds among the parties entitled and by such

judgment the inquiries and accounts necessary for the purpose were

directed and in particular the following account was directed to be taken

that is to say :

—

An account of what is due to the plaintiff and the other holders of the

above-mentioned debentures entitled to the benefit of an indenture dated

the day of 19 and made between the Defendant

company of the one part and the said E.F. and G.H. of the other part

under and by virtue of such debentures and the said indenture.

Notice is hereby given that all persons claiming under the said account

to be the holders of the said 6 per cent. Bearer Debentures issued by the

defendant Company are required on or before the daj' of

19 to send in their claims in writing giving their names and addresses

particulars of their claims (including the amounts due for principal

and interest in respect thereof) the numbers of the debentures of the said

issue held by them and the names and addresses of their solicitors if

any to Mr. X.Y. of in the city of London (a member of the

firm of X.Y. and Co. the solicitors for the plaintiffs), and if so required

by notice in writing such debenture-holders are to come in and prove

their claims at sugh place and tijfte as shall be specified in such notice.
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In order that any debenture-holder may participate in the benetit of

the said judgment, he must produce his debentures with any coupons for

interest which is due but not paid before the Master [or the Registrar

Companies (Winding-up)] and the day of 19 , at

o'clock in the noon is appointed for this purpose, and every de-

benture-holder must then attend either personally or by his sohcitor or agent

at the Chambers of the Hon. Mr. Justice Room Xo. Royal
Courts of Justice Strand London [or at the Chambers of the said

Registrar at Bankruptcy Buildings, Carey Street, London] and produce

his debentures with any such coupons as aforesaid.

Dated this day of 19 .

Sohcitor for the Plaintiff.

Claevi m Answer to the above Advertisement.

No. Street.

London.

19

Mr. X.Y.

No. Street.

London.

Sir,

The A. Company Limited, CD. v. E.F. and Others (19 a. No. ).

With reference to the advertisement for claims in the above action

which appeared in the Times of the inst I the undersigned of the

above address claim to be the holder of 10 debentures (Numbered 21 to 30
both inclusive) which are entitled to the benefit of the indenture dated

the day of 19 and referred to in such adver-

tisement. I have been the holder of such debentures since the

day of 19 and the principal sum of £1000 together with

interest from the day of 19 the last date when interest

was paid to me is due to me in respect of such debentures. My Solicitora

are Messrs. of in the Qty of London.
Yours faithfully,

R. S.

CERTIFICATE IN DEBENTURE-HOLDER'S ACTION.

{Title.)

I herebj^ certify that the result of the inquiries and accounts \\\\\c\\

have been made and taken in pursuance of the Order in this action dated

the 12th January, 1903, is as follows :

—

The plaintiff and the defendants have attended by their respective

solicitors.

1 and 2. The defendant The Cambrian Coke Company. Ltd.. created

and issued a First Debenture for £7000 dated the 1st of July 1897 to the

defendant TheL. and P. B-, Ltd., or other the registered holder or holdera

for the time being of the said delx^nture and the same is still outstanding

and there is now due in respect thereof to the said defendant tiie L. and

P. B., Ltd., the sum of £4000 for principal together with inten>st tlu-n-on

at the rate of £5 per cent, per annum from tlie 29th of September 1902.

The said defendant The Cambrian Coke Company, Ltd.. also rre.itcd

and issued a debenture charge dated the Uth of August 1902 wliereljy

the said defendant The Cambrian Coke Company, Ltd., covenanted with

the plaintiffs L.G.M. and G.H.J.D. and each of them in consideration
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of their joining as guarantors for the repayment of a loan of £2000 to

the said defendant The L. and P.B., Ltd., that the said defendant The
Cambrian Coke Company, Ltd., would on demand of the said plaintiffs

L.G.M. and G.H.J.D. or either of them pay to them or lum all moneys
which they or he should pay to the said defendant The L. and P.B,, Ltd.,

in pursuance of the said guarantee together with interest thereon at £5
per cent. i)er annum from the date of the respective payments. Under
the said Guarantee the plaintiffs L.G.M. and G.H.J.D. have paid to the

said defendant the L. and P.B., Ltd., the sum of £550 and such sum
together with interest at the rate of £5 per cent, per annum from the

24tli September 1902 is now due and owing to the said plaintiffs.

The said First Debenture dated 1st of July 1897 has priority over the

said debenture charge dated 11th of August 1902.

The said defendant The Cambrian Coke Company, Ltd., also created

and issued a First Mortgage Debenture for £6000 dated 12th July 1896
in favour of F.W.N, and F.J.H. both of but such debenture was
subsequent to its issue namely on the 16th of July 1897 paid off and
discharged.

No debentures or charges except as aforesaid have been issued by the

defendant The Cambrian Coke Co., Ltd.

3. The property and assets of the defendant The Cambrian Coke
Company, Ltd., comprised in and charged by the said First Debenture

of 1st July 1897 and the debenture charge of 11th August, 1902, now
consists of the particulars set forth in the Schedule hereto except the de-

bentures and shares particularized in item No. 5 of such schedule is not

included in the charge created by the said First Debenture of the 1st

July 1897.

The evidence adduced consists of the 3 several affidavits of the plaintiff

G.H.J.D. respectively filed 7th July and 19th November 1903, and 17th

May 1904, the affidavit of A.W.G. filed 17th December 1903, the joint

affidavit of G.H.J.D., F.W.N, and F.J.H. filed 13th June, 1904, and the

exhibits in the said affidavits referred to the said First Debenture of the

1st July 1897 and the debenture charge of the 11th August 1902 the three

Orders dated respectively 1st October 1902 and 12th January 1903 the

two Certificates of Lodgment in Court dated respectively 6th March and

27th April 1903 and the Certificate of the Fund.

Dated 17th June 1904.

The Schedule.

1. £ s. d. cash and £ money on deposit to the credit of this

action being the proceeds of sale of certain waggons and paid into Court

pursuant to the two Orders both dated the 12th January 1903.

2. The leasehold interest in land and premises at in the

County of Glamorgan on part of wliich the business of the Company was

carried on. The said land and premises are held under two Indentures

of Lease as follows : One for a term of years from the

at an annual rent of £ and made between the

of the one part and the
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Company, Ltd., of the other part and now vested in the defendant

the Cambrian Coke Company, Ltd., and the other for a term of years

from the at an annual rent of £ and made liet ween
the of the one part and L.C.M. of the other

part the value of such leasehold interest is estimated at £ . Part of

the said leasehold land together with the Patent Euel works erected

thereon was by an Indenture dated the 11th July 1896 underleased to the

Company, Ltd., for a term of years from the

20thdayof December 1888 (less the last three days thereof) at the annual

rent of £ . The said Company, Ltd., is now
in Liquidation.

3. Machineky and plant used at the works of the defendant The Cam-
brian Coke Company, Ltd., and forming part of same, locomotive engine

and travelling crane of the estimated value of £

4. Outstanding book debts estimated as good £1109 0«. Id. and

doubtful £134 Us. Ud.
5. 85 Debentures of £ each part of an issue of £ in the said

of of the esti-

mated value or £100 and 200 shares of £10 each in the last-named Company
estimated to be of no value. (Note.—These debentures and shares are

not included in the charge created by the said First Debenture dated 1st

July 1897.)

6. in shares in the

estimated to be of no value.

7. Balance from time to time to be certified to be due from the Receiver

appointed in this action by the Order of 1st October, 1902. [Re The

Cambrian Coke Co., Ltd., Mouchel and Another v. lite Cotnpuny and

others, 1902 C, No. 2985, Mr. Registrar Hood, June 17, 1904.]

Where the action is proceeding before the Registrar Companies

(Winding-up), the certificate with the accounts, if any, to be iiled

therewith must be filed in the chambers of the Registrar ; and

where the action is proceeding in the Chancery Division, the cer-

tificate and accounts, if any, must be transmitted to the central

office to be filed. The certificate will from the time when it is tiled

be binding on all the parties to the proceedings, and on all other

persons whose rights are ascertained by it, unless it is discharged or

varied upon application by summons to be made before the expiration

of eight clear days from the filing of the certificate {I). Any debenture-

holder or other person whose rights are ascertained by the certificate

may move to discharge or vary the certificate. The certificate may

set out the an\ount of uncalled capital due frona each member of the

company, though no call can be made in the action, and though the

fact of such statement being made may put a debenture- iiold.-r who

(/) O. 55, r. 70, R. S. C. And for at any time on application by

the power of the Judge to vary a > motion or summons, see O. 5.".. r. 7),

certificate in special circunistances R. S. C.
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is also a shareholder in a worse position than other shareholders (?n).

Any party may, before the proceedings before the master are con-

cluded, take the opinion of the Judge upon any matter arising in the

course of the proceedings without any fresh summons for the

purpose (n) ; but some of the Judges will not allow this course to be

taken (o).

Sometimes a separate certificate will be made by the master with

a view to enabling an interim distribution to be made. In such

cases an application is made by summons for the requisite order ; a

separate certificate will be in the same form as a general certifi-

cate {oo). The further consideration will come on in chambers [f), and

summons for such further consideration must be taken out. Such

summons where the action has been commenced by writ must be

served two clear days before the return thereof, unless the Court

otherwise orders {q). Where the action has been commenced by
originating summons it may, after the expiration of eight days

and within fourteen days from the filing of the Master's or

Registrar's certificate, be brought on for further consideration by
a summons to be taken out by the party having the conduct

of the matter, and after the expiration of such fourteen days,

by a summons to be taken out by any other party. Such

summons will be in the following form :
" That this matter the

further consideration whereof was adjourned by the order of

the day of 19 may be further considered," and must

be served six clear days before the return. This rule does not

apply to any matter the further consideration whereof has at the

original or any subsequent hearing been adjourned into Court (r).

The order in which costs are paid if the fund is deficient is as

follows(s) : (1) The plaintiff's costs of the realization of the property (^

including the costs of an abortive attempt to sell
; (2) The balance

due to a receiver and manager including his remuneration. In the

(;».) Madeley v. Ross Sleeman t&

Co., [1897] 1 Ch. 505.

(n) O. 55, r. 69, R. S. C. This
rule would seem to be applicable
where a simple question of principle
arises, and it is desired to have the
opinion of the Judge to guide the
master. In other cases the question
should be raised on a motion or
summons to vary the Master's cer-

tificate.

(o) Cp. Practice Note, [1904]
W. N. 128.

(oo) For such orders, post, pp. 620
and 621.

(p) O. 55, r. 2(16), R. S. C. For
forins of orders on further con-
sideration, post, pp. 622 et seq.

(q) O. 54, r. 4 E., R. S. C. Annual
Practice, 1912, p. 941. Yearly

Practice, 1912, p. 816.

(r) O. 55, r. 72, R. S. C.

(s) Batten v. Wedgwood Coal and
Iron Co. (1884), 28 C. D. 317.

(t) As to costs of realization

where the liquidator has realized,

see Ex parte Grissell (1875), 3 C. D.
411 ; Marine Mansions Co. (1867),

4 Eq. 601 ; Ormerod Grierson, [1890]
W. N. 217. These cases show that
such costs will rank in priority to

the debenture-holders ; and see

also Stajfordshire Gas and Coke Co.,

[1893] 3 Ch. 523 ; Professional Life
Assurance Co. (1867), 3 Ch. 167, if

contrary to this view would not be
followed now—it was discussed in

Perry v. Oriental Hotels (1871), 12

Eq. 126. With regard to the costs

of preservation as opposed to
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case of a bankrupt receiver and manager, if there are any debts

properly incurred by him in carrying on the business, the Court

will see that such debts are paid directly to the creditors of the

business, and such' payments will have the same priority as if the

receiver had not become bankrupt (u)
; (3) the costs, charges, and

expenses of the trustees of any trust deed for securing the debentures,

these costs should, it would seem, in all cases be taxed as between

solicitor and client {x), and even where the trustees appear by the

same solicitor as the company whicli is not entitled to any costs

(owing to there being no surplus), they will get a full set of costs (w),

though such costs will not include any separate costs of the company.

The trustees' costs include all costs, charges and expenses properly

incurred by the trustees
; (4) the costs of the plaintiff to the action,

or, if the original plaintifi for any reason cease to act and another be

substituted for him, the costs of both plaintiffs pari 2mssu. A
second debenture-holder who brings an action to realize property (2)

which is insufficient to pay the first debenture-holders, will be

entitled to any costs incurred in proceedings for the benefit of the

first debenture-holders, and not for the benefit of his own security

only—such costs ranking, of course, in front of the first debentures («),

as against the mortgagor company or a subsequent incumbrancer

the plaintiff is never entitled to more than party and party costs
;

but w-here the fimd is not sufficient to pay the debentures of the

class held by the plaintiff in full, then the plaintiff will be entitled to

solicitor and client costs, as his class of debenture-holders are the

only persons interested in the fund {h). Further, even where the

realization by the liquidator, Hotel Cardiff, [1900] 1 Ch. 792

Perry v. Oriental Hotels Co. (1871), [1898, Q. 44], and it seems right in

12 Eq. 126 must now be taken to be principle.

overruled so far as it gives these {y) Mortgage Insurance Co. v.

priority over the debenture-holders : Canadian Agriculture, [1901] 2 Ch.

cp.Lathomv. Greemvich Ferry (ISdo), 377.

72 L. T. 790. The case of a re- (z) In Callendrrs Paper Co.,

ceiver borrowing for preservation Lyon v. The Company, [190G] C.

purposes is different, for then the 1881, a summons was taken out

charge is the creature of the action : after the order on further considera-

New Zealand Midland Railway, tion to determine what were cost'?

[1901] W. N. 105; cp. a\<iO Anglo- of realization: see summons niul

Austrian Printing Co., [1895] 2 Ch. order below, pp. G34 ct srq.

891. The svmimons and order in (a) Carrick v. Wigan Tramways,

Re. Callender's Paper Co., Lyon v. [1893] W.N. 98; Batten v. Dartmouth

The Company, 1906 C. No. 1881 (set Harbour's Commissioners (1S90). 45

out below, pp. 634 et seg.), should C. D. 612. See order in Cambrian

also be consulted as to what are Coke Co., 1902 C. No. 2985, post

costs of realization. p. 021 and pp. 625 ct seq.

(m) London United Breweries, (b) New Zealand Midlatul Rail-

Ltd., [1907] 1 Ch. 511. nay, [1901] 2 Ch. 357.

(x) This wa^ the order in Queen's
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class of debenture-holders to which the plaintiff belongs can be paid

in full, the Court will make a charging order under the Solicitors

Act, 1870, in favour of the solicitor of the plaintiff for the difference

between party and party and solicitor and client costs, if it be shown
that the plaintiff is not in a position to pay such difference, and that

the case is otherwise a proper one for a charging order. Such

charging order will not extend to any fund to which the debenture-

holders of such class are not entitled nor to any surplus available for

payment of subsequent incumbrancers or the company (c) ; the

Court will not, however, make such an order where the plaintiff' is

in a position to pay the costs {d). The defendant company and all

subsequent incumbrancers can only get tlieir costs out of any surplus

there may be after satisfying all claims of persons having priority (e).

If the plaintiff has been ordered to pay the costs of any application

such costs will be set off against the costs he is entitled to (/), but

this would appear to be a matter for the Taxing-Master (g).

Where the security is believed to be insufficient to pay both

principal and interest, it is not usual to proceed with the interest

account, but payments will be made generally on account. It is

probably better to insert words to this effect in the order, but

the mere fact that payments have been made on account of

principal, will not amount to a final appropriation of the moneys
to principal, so as to preclude claims to interest on the amounts

paid, if the security ultimately proves sufficient, in cases where,

as is usual, the instrument creating the security directs that

interest shall be paid in priority to principal out of the proceeds

of realization {h). In the converse case where payments have been

made on account of interest, but there has been no final appropria-

tion, the Court will, if the security prove deficient, treat such pay-

ments as payments on account of principal, and disallow any claims

of the Eevenue authorities to income-tax thereon (*"). Mortgagees

are not entitled to the benefit of the doctrine of fraudulent pre-

ference (A:). The position of debenture-holders against whom the

company has cross demands, would appear to be as follows : the

demand by and the demand against the company, putting aside the

case where the company's claim is for calls {I), can usually be set off

(c) Ee W. C. Home and Sons, {h) Calgary and Medicine Hat

Ltd., [1906] 1 Ch. 271. See order. Land Co., [1908] 2 Ch. 652.

post, pp. 022 et seq. (i) Smith v. Law Guarantee and

{d) Harrison -v. Cornwall Minerals Trust Society, [1904] 2 Ch. 569.

(1884), 32 W. R. 748. (k) Wilmott v. London Celhdoid

(e) ClaytonEngineering Co. (IQOi), (1886), 34 C. D. 147.

90 L. T. 283. (0 Usually in the case of limited

( / ) Batten v. Wedgwood Coal and companies there can be no set-off in

Iron Co. (1884), 28 C. D. 317. these cases. The matter is dealt

(gf) Re Crawshay (1890), 45 C. D. with under winding-up, infra, pp.

318. 1159 et seq.



Set-off 619

against one another (m), where both claims existed at the date of

the winding-up (w), and since section 10 of the Judicature Act. 1875

(now replaced by section 207 of the Companies (Consolidation) Act,

1908), came into force, the rule applies even where the cross claim is

for unliquidated damages (o).

There are, however, exceptions to this rule, e.g. where the debt

due from the debenture-holder arises from misfeasance proceed-

ings (p), or cannot possibly result in a money demand (q).

If at the date of the winding-up there is no right of set-off or

mutual credit, then the debenture-holder will not be entitled to

receive anything from the fund, unless he has made good his debt

to it (r). If such debt is presently payable at the date of the dis-

tribution of the fund (s) the mer^ fact that the amount of the debt

has not then been ascertained will not entitle him to participate in

the fund (t). The administration of the fund in such a case would

appear to be worked out as follows : treat the debt due fiom the

debenture-holder as having been paid so as to ascertain the total

amount divisible among the debenture-holders, then ascertain what

sum the debtor is entitled to as his dividend in respect of hi ; deben-

tures out of such total amount. If he is entitled to a larger amount
than his debt he will get the difference, otherwise he will get

nothing {u). The position of an assignee, if the debenture is not a

negotiable instrument and does not contain any condition protecting

him, is that he takes the debenture subject to any cross demand
which arises out of and is inseparably connected with the issue of

the debenture {x), and also subject to any debt whether presently

payable (?/) or not (^) which the company iiad against the holder of

the debenture at the time of the winding-uj) («), or at the time of liie

(m) Ex parte James (1869), 8 Eq. Varieties, [1904] 2 Ch. 45.

225 ; Anderson's Case (1866), 3 Eq- (x) Government of Newfoundland

337. V. Neivfoundland Railway (1 888), 13

(w) Ex parte Theys (1884), 25 A. C. 199.

C. D. 587. (y) Wilson v. Gabriel (1863), 4

(o) Mersey Steel and Iron Co. v. B. & S. 243.

Naylor {1882), 9 Q.B.T).G48; (1884) (2) Christie v. Taunton Delniard,

9 A. C. 434. [1893] 2 Ch. 175. See also Goy d-

(p) Ex parte Felly (1882), 21 Co., [1900] 2 Ch. 149; Broini,

C. D. 492; Leeds and Ilanley Gregory <£• Co., [1904] 1 Ch. 027;

Theatre of Varieties, [1904] 2 Ch. 45. [1904] 2 Cli. 448 ; Palmer's Decora-

(q) Eberles Hotel, etc., Co. v. fiou Co.. [1904] 2 Ch. 743.

Jonas (1887), 18 Q. B. D. 459. (a) Ex parte Theys (1884). 25

(r) Leeds and Hanley Theatre of C. D. 587 ; sec also Ex parte Mac-

Varieties, [1904] 2 Ch. 45. kcnzir (1869), 7 Eq. 244, wheiv the

(») Re Abrahams, [1908] 2 Ch. 69. assigmneut being subsequent to the

(t) Rhodesia Goldfields, [1910] 1 winding-up the assignee look sub-

Ch. 239. ject to all calls wliother ncfually

(u) Leeds and Hanley Theatre of made or not.
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assignment if that was previous to the winding-up (h), but not to

liabilities which subsequently ripened into debts (c).

INTERIM ORDER FOR DISTRIBUTION.

{Title same as Writ.)

Upon the application by summons dated etc. of the plaintiff for the

further consideration of tlus action adjourned by the judgment dated

the 10th June 1904 and upon hearing the Solicitors for the applicant and

the defendants for the S.M. Co. Limited debenture-holders and upon reading

the said judgment the Masters Certificate dated 6th April 1905 and the

affidavit of J.D.P. and the exliibits therein referred to and the affidavit

of S.V. and W.C.H. and the exhibits therein referred to being a certificate

of the death of S.A.A. and probate of the will of the said S.A.A. granted

on the day of to the said S.V. and W.C.H. and the

certificate of the fund. It is ordered that the funds in Court be dealt

with as directed in the schedule hereto the payments thereby directed

being a dividend of 16 shillings in the £ on account of the principal sums

secured by the debentures of the defendant Company (d).

PAYJMENT SCHEDULE.

In the High Court of Justice, Date of Order,

Chancery Division. June 2nd, 1905.

Title of Cause or Matter : Re W. C. Home and Sons, Limited, Home v.

Said Company.

Ledger Credit as above.

Funds in Court £6000 0*. Od. Money on deposit £10 Os. Od. Cash.

Particulars of Payments,
Transfers, or other Operations

to be carried out by the
Paymaster.

Out of money on deposit
cash and any interest

—

Pay .

[Here folio

Payees, Transferees,
or Titles of Separate

Accoimts.

S.V. and W.C.H.
as executors of

S.S.A.

wed other names a

Amounts.

Money.

787

nd a

10

mo

d.

unt

Securities.

s.]

[Re W. C. Home and Sons, Ltd., Home v. The Company, 1904—W— 1853,

June 2nd, 1905.]

(&) Christie v. Taunton Delmard,

[1893] 2 Ch. 175.

(c) Watson v. Mid Wales Railway

(1867), L. R. 2 C. P. 593.

(d) It is perhaps unnecessary to

reserve liberty to apply in cases

of this sort : cp, Fritz v. Hobson

(1880), 14 C. D. 542, 561 ; Penrice

V. Williams (1883), 23 C. D. 353.

As a fact, two further orders were

made in the action, in which the

above order was made ; for one of

them see form on pp. 622 and 623.
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INTERIM order FOR DISTRIBUTION WITH ORDER FOR
TAXATION, PLAINTIFFS BEING SECOND DEBENTURE-
HOLDERS NOT ENTITLED TO FUND.

{Title.)

The Application (by summons dated the 23rd May 1905) of the plain-

tiffs which upon hearing the sohcitors for the apphcants and for the de-

fendants in chambers was adjourned to be heard in Court coming on this

day to be heard accordingly and upon hearing Counsel for the applicants

and for the defendants the said L. and P.B. Limited and upon reading

the order dated the 1st October 1902 the order of 12th January 1903 the

certificate of the Registrar Companies (Winding-up) dated 17th of June

1904 the affidavit of A.W.G. filed the 2nd June 1905 the affidavit of

G.H.J.D. fiJed 15th of June 1905 and the two several affidavits of I.V. filed

respectively 29th September 1902 and the 15th June 1905 and the exliibits in

the said affidavits respectively referred to and the certificate of the fund

—

And the Court being of opinion that the proceedings in this action

have been for the benefit of the persons interested in the funds in Court

to the credit of this action by effecting a sale of part of the assets of the

defendant Company and by managing the business of the defendant

Company and by protecting its assets in the meantime and by ascertaining

and determining the rights and priorities of the parties entitled to the

proceeds of such sale and by effecting a distribution thereof accorcUngly

—

This Court doth Order that the costs of the plaintiffs of this action

other than such (if any) as have been incurred by them in support of their

own security only be taxed down to and including tliis order.

And it is Ordered that the funds in Court to the credit of this action

be dealt with as directed in the Payment Schedule hereto the payment

of the residue of such fund to the defendants The L. and P.B. Limited

being on account of the Four thousand poxmds principal and interest

due thereon to the said defendant Bank referred to in the said certificate

dated 17th June 1904.

Payment Schedule.

In the High Court of Justice,

Chancery Division. 4th July, 1905.

Re Cambrian Coke Company, Limited, Motichel and Another v. The L. ami

P. B., Limited, and The Cambrian Coke Company, Limited. 1902.

C. 2985.

Ledger Credit as above.

Funds in Court £1711 18s. 2d. Money on deposit.

Particulars of Payments, Transfers,
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order on further consideration where the estate

is solvent, with discharge of receiver and
charge to plaintiff's solicitor.

[IHtle same as Writ.)

The application by summons dated the 7th June 1905 of

F.H.H. of gentleman a solicitor of the Supreme Court

inter alia that it might be declared that the applicant as solicitor for the

plaintiff and other holders of the mortgage debentures of the defendant

Company is entitled to a charge upon the sum of £6000 in Court as being

property recovered by or preserved for the plaintiff and the other holders

of the said debentures for the amount of the taxed costs charges and

expenses of the applicant of and in reference to this action and the appli-

cation of the plaintiff by summons dated the 24th November 1905 for an

order in the terms of the minutes annexed to such summons and upon

hearing the solicitors for the appHcant and the defendant Company in

chambers was adjourned to be heard in Court and upon reading the order

dated the 29th May 1905 the order on further consideration dated the 2nd

June 1905 an order dated the 11th October 1905 the Master's certificates

dated respectively the 6th April the 9th Maj^ and the 27th November

1905 the four affidavits of the said F.H.H. filed respectively the 18th

June the 23rd June the 30th November and the 2nd December 1905

an affidavit of J.D.P. and P.S.E. filed the 4th February 1906 and the

certificate of the fund.

This Court doth order that J.D.P. the receiver and manager appointed

by the judgment dated the 10th June 1904 be discharged as from the 7th

December 1905 and it is ordered that he do pass his final account as such

receiver and do within fourteen days after the Master's certificate of the

allowance of such account pay the balance if any which shall be certified

due from him into Court as directed in the Lodgment and Payment

Schedule hereto. And it is ordered that thereupon the recognizance

and bond both dated the 11th July 1905 and entered into by the said

J.D.P. and the London Guarantee and Accident Company Limited as

his sureties be vacated. And it is ordered that it be referred to the taxing

master to tax the costs of the plaintiff of this action as between party

and party and also as between solicitor and client and to certify the difference

and to tax as between solicitor and client the costs charges and expenses

of the said F.H.H. as such solicitor of and in reference to this action

and of recovering and preserving the assets of the defendant Company
not included in the said costs of the plaintiff and including in the costs

of the said F.H.H. his costs of and incident to his said application by

summons dated the 7th June 1905 and in such taxation the taxing master

is to debit the said F.H.H. with all sums of money (if any) by him

received of or on account of the plaintiff or the receiver in respect

of the said costs charges and expenses and to certify the balance of the

said costs of the said F.H.H. and it is also referred to the taxing

master to tax as between solicitor and client the costs of the plaintiff and
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of the defendants of the said apphcation of the said F.H.H. in chambers

and occasioned by the adjournment thereof into Court and also the costs

of the said hquidator of this action as from the 23rd June 1905. And it

appearing from the said affidavit of J.D.P. and P.S.E. filed the 4th

February 1906 that the portion of the funds in Court attributable to a

final dividend of 5s. in the £ upon the principal amount of tlie debentures

and the arrears of intei-est thereon together with further interest to the

25th day of March 1906 is the sum of £2083 7s. Id. This Court doth declare

that the said F.H.H. is entitled to a charge upon the said sum of

£2083 7s. Id. for the amount of the difference between the plaintiff's said

costs as between party and party and solicitor and client hereinbefore

directed to be certified and is also entitled to a charge upon the residue

of the funds in Court and to be lodged as hereinbefore directed for his

costs to be taxed under this order. And it is ordered that the funds to

be lodged and the funds in Court be dealt with, as directed in the said

schedule. And any of the parties are to be at liberty to apply.

Lodgment and Payment Schedule.

In the High Court of Justice,

Chancery Division. Date of Order 15th February 1906.

Title of Cause or Matter, Be W. C. Home and Sons, Ltd., Home v.

Said Company, 1904. W. 1853.

Ledger Credit as above.

Particulars of Funds to be lodged
to the Account of the Paymaster-

General.
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Funds to be dealt with

II.

—

Payment.

£7306 95. 5d. Money on deposit in Court,

Funds to be lodged as above.

P.irticulars of Payments,
Transfers, or other Oijerations

to be carried out by the
Paymaster.

Out of money on deposit

cash and any interest and
funds to be lodged as

above.
Pay balance, if any, to

be certified due to the
receiver.

Pay costs to be taxed
under this order other
than the difference to
be certified between
plaintiff's costs of action

as between party and
party and solicitor and
client.

Out of £2083 7s. Id. pay
amount to be certified

difference between the
costs of the plaintiff as

between party and party
and solicitor and chent
to be taxed under this

order.

Pay residue of said sum
of £2083 75. Id. to the

several persons men-
tioned in the second
column rateably in pro-

portion to the several

sums set opposite their

respective names in the
Master's Certificate,

9th May, 1905—this
column being the total

amounts due in respect

of principal and interest

on their debentures (less

tax)to 25th March, 1906.

£364 lis. 8d.

£86 16s. Id.

[Here follow amounts

Pay Income Tax
Pay residue of funds.

Payees Transferees or Titles
of Separate Accounts.

Amounts.

J.D.P. the receiver.

F.H.H.

Money.

d.

Securities.

S.V. of etc. and W.C.H.
of etc.

A.J.H. etc.

and names of other debe

J.D.P. the liquidator of

the said Company.

nture

30

-h ol

14

ders.]

Re W. C. Home and Sons, Ltd., Home v. The Company, 1904-Ty-No.

1853. Farwell, J., February 15th, 1906; [1906] 1 Ch. 271.
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ORDER QN further CONSIDERATION WHERE ESTATE IN-

SOLVENT WITH DISCHARGE OF RECEIVER, THE PLAIN-
TIFFS, SECOND DEBENTURE-HOLDERS NOT ENTITLED
TO THE FUND, BEING GIVEN THEIR COSTS.

(Tille.)

Upon the Application (by summons dated the 15th day of January

1908) of the Plaintiffs for the further consideration of this action and upon

hearing the soUcitors for the Aj>phcants and for the Defendants T.L. and

P.B. Limited and no one appearing for the Defendants The Cambrian

Coke Company Limited aKhough tliey have been (Uily served with tiie

said summons as by the affidavit of A.R. filed 30th January 1908 appears

and upon reading the order dated the 1st October 1902 the order dated

the 12th January 1903 the order dated 4tb July 1905 the orders of 10th

August and 23rd November 1906 the two certificates of the Registrar

Companies (Winding-up) respectively dated 11th December 1902 and the

17th June 1904 and the affidavit of the Plaintiff G.H.J.D. filed the 24th

January 1908 and the certificate of the fund

—

It is Ordered that the sale by the receiver G.H.J.D. in this action

of the locomotive engine forming part of the assets of the Defendants

The Cambrian Coke Company Limited to Messieurs D.D.S.H. and Com-
pany for the sum of Two hundred pounds be confirmed.

And it appearing that all the assets of tiie Defendant The Cambrian

Coke Company Limited comprised in the debentures issued by the said

Company have been realized so far as the same are capable of realiztition

—

It is Ordered that the said G.H.J.D. the receiver appointed in this

action bj' the said order of the 1st October 1902 be discharged and that ho

do pass his final account and pay the balance which shall be certified to

be due from him into Court as directed in the Lodgment Schedule hereto.

And thereupon It is Ordered that the bond dated the 19th day of

November 1902 entered into by the said G.H.J.D. together with The

Law Guarantee and Trust Society Limited as his sureties be vacated.

And it is Ordered that the costs of the Plaintiffs of this action other

than such (if any) as have been incurred by them in support of their own
security only from the foot of the taxation directed by tlie said order

of the 4th July 1905 and also the costs of the Defendants T.L. and P.B.

Limited of this action together with any costs charges and expenses properly

incurred by them as mortgagees be taxed.

And it is Ordered that the funds in Court to the credit of this action

be dealt with as directed in the Payment Schedule hereto the payment

of the residue of sucli fund being furtlier on account of the Four thousand

pounds principal and interest due thereon to the said Defendant T. L.

and P.B. Limited referred to in the said Registrar's certificate dated 17th

June 1904.

(See over.)

s.c.L. 2 s
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Lodgment anb Payment Schedule,

In the High Court of Justice,

Chancery Division. January 31st, 1908.

Re The Cambrian Coke Company Limited, Mouchel v. Company,

1902, C. 2985.

Ledger Credit as above.

I.

—

Lodgment.

Particulars of Funds
to be lodged to the
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ORDER ox further CONSIDERATION FOR PAYJIENT OP
DIVIDEND OF SIXPENCE IN THE POUND AND INTEREST
IN DEBENTURE-HOLDER'S ACTION—DEBENTURES BEING
PAYABLE TO BEARER AND SECURED BY A TRUST DEED.

{Title.)

Upon the Application of the Plaintiff (by summons dated 20th July

1911) for the further consideration of this action and upon hearing the

soUcitors for the Apphcant and for the Defendants and for G. and

Company The U.B. of A. Limited and The M.T. Limited parties served

with notice of the judgment in this action and attending the proceedings

and upon reading the judgment in this action dated 26th June 1900 the

orders dated 1st August 1900 26th October 1900 31st May 1905 4th

December 1907 2nd November 1909 and 3rd May 1910 the Registrar's

certificate dated 11th April 1911 the two affidavits of S.H.B. filed 21st

day of July 1911 and 31 July 1911 respectively and the certificate of

the fund

—

And it appearing by the said affidavits of S.H.B. that of the one

thousand four hundred and ninety-six debentures and provisional scrip

certificates referred to in the first and second parts of the schedule to the

said Registrar's certificate dated 11th April 1911 one thousand three hun-

dred and seventy-two debentures and scrip certificates (comprising all the

debentures and scrip certificates mentioned in the first part of the said

schedule except the debentures specified therein under the serial numbers

176 and 177 and comprising also the debentures specified under the serial

number 4a in part II. of the said schedule which one thousand three

hundred and seventy-two debentures and scrip certificates are hereinafter

referred to as the "debentures produced in England") were produced

to the Registrar Companies (Winding-up) and one hundred and twenty-

four debentures (comprising all the debentures referred to in Part II.

of the said Schedule except the debentures therein specified under the

serial number 4a and comprising also the debentures specified in the first

part of the said schedule imder the serial numbers 176 and 177 wliich one

hundred and twenty-four debentures are hereinafter referred to as the
" debentures produced in AustraUa ") were produced to the Defendants

W.R. and G.A.K. in Melbourne and that the sum of Thifee thousand

four hundred and tliirty pounds will be required to pay a dividend of Six

pence in the pound on the principal sums certified to be due on the de-

bentures produced in England and that the sum of Five hundred and

seventy-five pounds will be required to pa}' a like dividend on the two

hundred and thirty debentures of One hundred pounds each specified in

the tlurd part of the said schedule

—

And it appearing that all interest up to the 1st July 1895 has been

paid on the principal sums certified to be due in respect of all the deben-

tures produced in England except the forty debentures for One hundred

pomids each specified in part II. of the schedule to the said cei-tificato

under the serial number 4a but that interest has not been paid up to the

1st July 1895 on the last-mentioned debentures or on the debentures

produced in Australia except the twenty-six debentures specified in the

first part of the said schedule under serial numbers 176 and 177 and the



628 Debentures

ten debentures specified in the second part of tlie said schedule under the

serial number 2a—
It is Ordered that the interest at the rate of Five pounds per centum

per annum owing on the said forty debentures and on the debentures

produced in Australia other than the said twenty-six and ten debentures

be paid to the 1st July 1895.

And it is Ordeked that a first dividend computed at the rate of Six

pence in the pound upon the principal moneys certified to be due in respect

of all the said debentures mentioned in the schedule to the said certificate

dated 11th April 1911 be paid generally on account of the amounts due

in respect of such debentures.

And for the purpose of the payment of the said interest on the said

forty debentures and of the said dividend on the debentures produced in

England and on the debentures not yet produced

—

It is Ordered that Harold de Vaux Brougham the receiver appointed

in this action by the said order dated the 4th day of December 1907 do

lodge in Court as directed by the lodgment part of the Lodgment and

Payment Schedule II. hereto the sum of Five hundred pounds admitted

to be in lus hands as such receiver transmitted to him from Melbourne

by the Defendants W.R. and G.A.K.

And it is Ordered that the funds in Court be dealt with as directed

by the Payment Schedule I. hereto.

And it is Ordered that such funds and the funds to be lodged as

aforesaid be dealt with as directed by the payment part of the Lodgment

and Payment Schedule II. hereto.

And for the purpose of pajdng such interest and dividend as aforesaid

on the debentures produced in Australia

—

It is Ordered that the Defendants W.R. and G.A.K. out of the

moneys in their hands as trustees of the indenture dated the 23rd day of

September 1891 in the statement of claim mentioned do pay :

—

(1) To the holders of the fifty debentures produced in Australia

specified in the second part of the schedule to the said certificate

under the serial number 1a (on production of such debentures

indorsed with a memorandum that the interest hereinafter

mentioned has been paid) interest at the rate of Five pounds

per centum per annum from the 1st January 1892 to the 1st

July 1895 on the principal sum certified to be due in respect

of such fifty debentures and to the holders of the thirty-eight

debentures produced in Australia specified in the second part

of the Schedule to the said certificate under the serial number 3a

(on production of such debentures indorsed with a memorandum
that the interest hereinafter mentioned has been paid) interest

at the rate of Five pounds per centum per annum from the 1st

January 1894 to the 1st July 1895 on the principal sum certified

to be due in respect of such thirty-eight debentures.

And (2) to the holders of the debentures produced in AustraUa

(on production of such debentures indorsed with a memorandum
that the dividend hereinafter mentioned and all interest on the

principal moneys due thereon to the 1st July 1895 have been

respectively paid) a dividend computed at the rate of Sixpence
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in the pound on tlio principal sums certified to be due on suclx

debentures resjiectively generally on account thereof.

And it is Okdered that the costs of the Plaintiff and of the Defendants

W.R. and G.A.K. of this action from the foot of the last taxation be taxed as

between solicitor and client and that the costs of the Defendants Chaffey

Brothers Limited of the application dated 7th Apiil 1910 and the said

order of 3rd May 15)10 mad(^ thereon and of this aj)|>licalii)n be taxed and

paid as directed in the Payment .Schedule I. hereto.

And the subsequent further consideration of this action is adjourned

to be heard in Chambers.

And any of the parties are to be at liberty to apply as they may be

advised.

Payment Schedut-e I.

In the Hion Court of Justice,

Chancery Division.

31st July 1911.

Re Cluxffey Brotherft Limited, Henry v. Chaffey Brothers Limited and

others (1896), C. 2329.

Ledger Credit as above.

^ , . ^ f421.5Z. 19s. 8(/. Money on deposit.
i<unds in Court < „__j ,, ri n i

(975Z. \\s. bd. Consols.

Particulars of Payments,
Transfers, or otlier Operations,

to be carried out by the
Paymaster.

Sell Consols .

Out of proceeds money
on deposit cash and
any interest

—

Pay (upon production of

certificate of P.C.C.F.
or H.H.J, members
of the firm of ^Messieurs

F. and J. solicitors

that the forty deben-
tures numbers 351 to
390 certified by the
Registrar's certificate

to bo held by T.
Limited have been en-

dorsed wTth a rnemo-
randumthat all interest

up to tlie 1st July 1895
has been paid on the
principal moneys due
thereon) interest (less

income tax) at 5 per
centuin per annum
fron\ 18th November
1892 to 1st July 1895
on 4000Z. ().<». M.

Payees ami Trans-
ferees or Titles of
Separate Accounts.

T. Limited.

Amounts.

Money.

492 15

Securities.

£
947

d.

10
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[Payment Sohedule I.

—

continued.

Particulars of Payments,
Transfers, or other Operations,
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Lodgment and Payment Schedule If.

—

continued.

II.—Payment.

r Funds to be lodged as above.

Funds to be dealt with-! Funds to be carried over under Payment
i Schedule I.

Particulars of Payments,
Transfers, or other Opera-

tions to be carried out by tlie

Paymaster.

Pay (upon the produc-
tion of certificates of

P.C.C.F. or H.H.J,
members of the firm of

Messieurs F. and J.

solicitors that the re-

spective debentiu-es or

provisional scrip certifi-

cates certified by the
Registrar's certificate to

be held by the under-
mentioned persons have
been endorsed with a
memorandum that all

interest on the principal

inoneys due thereon has
been paid up to the 1st

July 1895 and that a
dividend of Gd. in the
pound generally on ac-

count has been paid) to

the holders of deben-
tures or provisional

scrip certificates pro-
duced in England as

under :

—

Payees and Transferees, or
Titles of Separate Accounts.

(1 and 4a.) T Limited

(2.) N.N.S.
(3.) W.M.P.
and A.J.J. A.H.J.
both of

(5.) S.M.L.
widow H.M. L.B.
H.M.L.
executors of will of

G.L. deceased.

(6.) G.J.H. C.H.
H.E.R.
E.E.W.
executors of the will

of F.H.W. deceased.

(7.) E.C.N.
E.G. W.W.
executors of the will

of W.G.N, deceased.

(8.) C.H.H.
(9.) E.D.

Amounts.

Money.

200

12

12

10

10

10

10!

Securities.
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Lodgment and Payment Schedule II.

—

continued.

II.

—

^Payment.—continued.

Particulars of Payments,
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action dated the 31st July, 11)11, maj' be obtained at tlie office of the

Paymaster of the .Su})reme Court, Royal Courts of Justice, LKjndon, upon

presentation (a) of this Notice with the " Certificate " at foot signed by us.

To enalile us t(j give tlic CV-rtificate you must return to us tliis Notice,

together with all your Debentures, Nos. to imlusive.

VVheii we return the Notice to you with our Certificate, we will return

to you by post at your risk, your Debentures.

If, instead of ])ersonalIy attending at the office of the Paymaster >(>u

prefer to have a cheque for the amount posted to you or to your Bankers

in the United Kingdom, you must also fill in and sign the subjoined form

of " Request," which we will lodge with the Pa3-master.

Dated this 18th day of September, 1911.

F. & J„

Street, E.G.,

Solicitors for the Plaintiff.

Certtpicate.

We CEETtpy that the respective Debentures certified by the

Registrar's Certificate to Ix; held by the above-named person have been

indorsed with a Memorandum that all interest on the principal moneys

due thereon has been paid up to the 1st July, 1895, and that a dividend

of Gd. in the £ generally on account has been paid.

Signature —

Date

Request.

To the Assistant Paymaster Generate,

Royal Courts of Justice, London, W.C.

(6) Insert A request you to remit by post to (6)
" me " or We
name of a

(q,-) (g) to - - Bank
joint payee. „+ .

luiUanoe t.Ta
(^^^^^^ receipt shall be your full and sufficient discharge), a direc-

bank (in tlio tion for payment of £ payable as herein notified, such

dom) is do- direction to 1» crossed to — account at Bank

sired, insert ^,. , , ,.

name and Signature {d)

address of Full postal address (c)

ba"k. Date 19

Note.—(a) If ]>ersonal application is made, the Payee must be identified

by a Solicitor who has signed the Pay Office Books.

((Z) If payable to several i^rsons jointly, all must sign, unless

they are executors, when only one need sign. If payable

to a firm, the request must be signed by a partner, who

should describe himself as such, thus—" A.B., a partner

in the firm of B.C. & Co." If payable to a corporate

body, the recjuest must be sealed and signed by the

Secretary or other proper ofliccr.

(See over.)
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(e) A remittance to a Debenture holder direct can only be

sent by post to him at his own postal address as given

in the request, and not to the care of other persons.

CERTIFICATE OF TAXATION.

High Court op Justice,

Chancery Division.

Title of Action : Be Chaffey Brothers Limited Henry v. Chaffey
Brothers Limited and Others—1896.—C—2329

Ledger Credit as above.

In Pursuance of an Order dated 31st July 191 1. I have been attended

by the Solicitors for the Plaintiff for the Defendants W.R. and G.A.K.
and for the Defendants Chaffey Brothers Limited and I certify that I

have taxed the Costs specified in the Schedule subjoined hereto, directed

to be taxed by the said Order, at the sums respectively stated in the said

Schedule ; wliich sums, with the fees of taxation specified amount to the

total sum of Six hundred and twenty-nine pounds three shillings and nine

pence.

Dated this 24th day of November 1911.

Registrar, Companies (Winding-up).

Schedule.

Costs of
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Between Abraham Lyon and William John Bolt Plaintiffs,

and

Callender's Paper Manufacturing Company Limited T.N.B. Limited

E.F. and E. Company Limited H.I.S. R.M.N, and J.F.S. Defendants.

Let all parties concerned attend at the Chambers of the Registrar,

Companies (Winding-up) Bankruptcy Buildings, Carey Street, London,

on Tuesday the 6th day of December 1910, at 1L30 o'clock in the

forenoon on the hearing of an application on the part of the plaintiffs.

1. Tlaat in the Costs of the Apphcant of realization thi-ected to be

taxed by the Order on further consideration dated 20th July 1909 may

be included the Applicant's charges under the following heads together

with the Costs of tliis AppUcation.

(a) Abortive negotiations with proposing purchasers other than

C. and M.

(b) Proposed misfeasance proceedings.

(c) Paj^ment into Court of proceeds of Sale.

(d) Landlords Summons for re-entry and consequent thereon.

(e) Negotiations with C. and M.

(/) Originating Summons to confirm Contract for Sale and consequent

thereon.

ig) Order to vary Contract.

(h) Order for resale and consequent thereon.

(») Proceedings against defaulting purchasers.

Dated the 1st day of December 1910.

This Summons was taken out by S. and N. of

Sohcitors for the Applicants.

To the Defendants and Receiver and to Mr. C. of ,
Messrs.

T. and L. of , Messrs. W. & W. and Co., of ,
Messrs.

S. & N. and Messrs. M. & Co., of ,
their resi^ective

Solicitors.

Note.—If you do not attend either in person or by your SoUcitor

at the time and place above-mentioned such order will be made and

proceedings taken as the Judge (or Registrar) may tliink just and

expedient.

Order on above Summons.

In the High Court of Justice,

Chancery Division. 1906 C. No. 1881.

Mr. Justice Neville {at Chambers).

Wednesday the 18th day of January 1911.

In the Matter of Callender's Paper Manufacturing Company Limited,

and

In the Matter of the Trusts of a Debenture Trust Deed dated the

24th day of October 1904 and made between the said Company of the one

part and A.L. and W.J.B. of the other part.
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Between Abraham Lj'on and William John Bolt

Plaintiffs,

and

Callender's Paper Manufacturing Co. Limited

T.N.B. Limited E.R and E. Company Limited

H.I.S. and R.M.N, and J.F.S. Defendants.

Upon the application of the Plaintiffs by Summons dated the 1st day
of December 1910, And ujion hearing Couiisel for the Applicant and the

Solicitors for the Defendants E.F. and E. Company Limited and for

J.H.P. the Receiver and Manager named in the Order on Further Con-

sideration in this Action dated 20th July 1909. And upon reading the

said order.

And the Judge being of opinion that the costs of realization and of the

abortive Sale in the said Order mentioned do not include any of the Costs

of any step or proceeding in this Action and do not include Costs in respect

of the following matters (that is to say) :—

•

(a) Abortive negotiations with proposing Purchasers other than

C. and M.

(6) Proposed misfeasance proceedings.

(c) Payment into Court of proceeds of Sale.

(d) Landlord's Summons for Re-entry and consequent thereon.

(/) Originating Summons to confirm Contract for Sale and consequent

thereon.

(g) Order to vary Contract dated LSth December 1906 and the Sum-
mons upon wliicli the said Order was made.

(h) Order for Resale dated 19th July 1907 the Order of the 1st November
1907 the Summons upon which the last-mentioned Order was made and
the Costs consequent upon all of the same respectively.

(i) Proceedings against defaulting Purchasers.

And the Judge being of opinion that the Plaintiffs Costs of such of the

negotiations with C. and M. referred to in Item (e) of the said Summons
of 1st December 1910 as were properly incurred ought to be included in

the Plaintiffs Costs of the abortive sale in the said Order on Further Con-

sideration dated 20th July 1909 mentioned Doth Order accordingly.

And it is Ordered that the Costs of the Defendants E.F. and E.

Co. Limited and of J.H.P. the said Receiver and Manager of this application

be paid by the Plaintiffs A.L. and W.J.B. to the said Defendants E.F.

and E. Co. Limited and the said J.H.P. the Receiver and Manager such

Costs to be taxed.



CHAPTER VIII.

Petitions.

Reduction of Capital.

Subject to confirmation by the Court a company limited by sliare.s,

if so authorized by its articles (a), may by special resolution reduce

its share capital {aa) in any way, and in particular and without pre-

judice to the foregoing power may

—

(«) extinguish or reduce the liability on any of its shares in

respect of share capital not paid up ; or

(6) either with or without extinguishing or reducing liability on

any of its shares, cancel any paid-up share capital wliich

is lost or unrepresented by available assets ; or

(c) either with or without extinguishing or reducing liability on

any of its shares, pay off any paid-up share capital whicli is

in excess of the wants of tlie company
;

and may, if and so far as is necessary, alter its memorandum
by reducing the amount of its share capital and of its shares

accordingly (&).

In cases where the articles of association do not contain

any power to reduce capital, three meetings will be necessary :

there must first be a special resolution to alter the articles,

and at the second meeting after such resolution has been

passed and confirmed, the reduction must be passed as an extra-

ordinary resolution, such extraordinary resolution being subse-

quently confirmed as a special resolution (c). An application is

(a) A power in the momorandum (c) Cp. West India and Pacific

is useless: Dcxine Patent Packimj Steamship Co. (18G8), 9 Ch. 11 n. ;

and Rubber Co. (1903), 88 L. T. Patent Invert Sugar (ISHo), :i\ C. I).

791. Ififi ; and Oregon Mortgajjr Co.,

{aa) Stock may bo reduced under [1910] S. C. 964, wliich estaMisli

those powers : Household Property that the special resolution for

ami Investment Co., [1912] W.N. 110. altering the articles and the special

(6) Companies (Consolidation) resolution for reduction cannot bo
Act, 1908, s. 46. Thoso provisions passed concurrently ; and John
apply also to companies limited by Crossley and Sons (1892), W. N. 55,
guarantee and having a share wliich shows that tlio first part of
capital, if registereil on or after tlie resolution for reduction may bo
January 1, 1901 : ibid., s. 56. passed at tho meeting for confirming
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then, made by petition to the Court (d) for an order confirming tlie

reduction (e).

From the confirmation by a company of a resolution for reducing

share capital or, where the reduction does not involve either the

diminution of any liability in respect of any unpaid share capital or

the payment to any shareholder of any paid-up share capital, from

the presentation of the petition for confirming the reduction the

company must add to its name until such date as the Court may

fix, the words " and reduced " as the last words of its name (/ ), and

those words will, until the date so fixed, be deemed to be part of the

name of the company {g). Apparently a company which abandons

a scheme for reduction, which it has started, will have to get leave

to discontinue the use of the words " and reduced " {h).

In cases where the reduction does not involve either the diminu-

tion of any liability in respect of unpaid share capital or tlie payment

to any shareholder of any paid-up share capital the Court may, if it

thinks expedient, dispense altogether with the addition of the words

" and reduced " (i).

Where the proposed reduction of share capital involves either

diminution of liability in respect of unpaid share capital or the pay-

ment to any shareholder of any paid-up share capital, and in any other

case, if the Court so directs, every creditor of the company who at

the date fixed by the Court is entitled to any debt or claim which,

if that date were the commencement of the winding-up of the

company would be admissible in proof against the company will be

the alteration of the articles ; see either of the Palatine Coirrts under

also Union Plate Glass Co. (1889), the Act, and the rules and practice

42 C. D. 513, for a case where this of the High Court are consequently

course was adopted. applicable. In the County Courts

(d) The Court means the CoLU-t O. 41 A of the County Court Rules

having jurisdiction to wind up the set out in the appendix to this book
company : Companies (Consolida- pp. 1507 and 1508 applies. In the

tion) Act, 1908, s. 285. As a High Court the affidavit in support

matter of fact, the petition may be is required when the petition is pre-

presented either to any Judge of the sented, but further affidavits may
Chancery Division (such Judge be made afterwards,

being ascertained by ballot in the (e) Companies (Consolidation)

ordinary way) or to the Judge Act, 1908, s. 47.

having jm-isdietion to wind up the (f)In John T. Clark S Co.,

company. This was the case before [1911] S. C. 243, the omission of

the Act came mto force : Islington these words without leave was held

and General Electric Supijly [\^92), to deprive the Covu-t of its jiu-is-

W. N. 81 ; and Ocean Queen diction to sanction a reduction.

Steamship, [1893] 2 Ch. 660, and (g) Companies (Consolidation)

is so still : see General Order as to Act, 1908, s. 48.

Reduction of Capital of 1909: {h) Mordey, Carney <i: Co. {ISS!3),

Essex and Suffolk Equitable Insur- 53 L. T. 736 ; see also Kirkstall

ance, [1909] W. N. 102. For cases Brewery (1877), 5 C. D. 535.

where there is a coimty court (i) Companies (Consolidation)

which has jurisdiction to wind up Act, 1908, s. 48. See post, pp. 669

the company : Eugeley Gas Co. and 670 and p. 674, as to the cases

(1899) W. N. 127 ; Portsmouth and where the Court will allow the

District Vacuum Cleaner Co., [1908] words " and reduced " to be dis-

W. N. 203, and infra, p. 695, note pensed with.

{I). No rules have been made in
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entitled to object to the reductiou {k). Tlie Court, if satisfied with
respect to eveiy creditor of the company who is entitled to object,

under the last cited provision, that either his consent to the reduction

has been obtained or his debt or claim has been discharged or has

determined or has been secured, may make an order confirming the

reduction on such terms and conditions as it thinks fit (/).

A creditor whose existence is known of and Avho simply lies by
and does nothing, will even when his identity is unknoAm not be con-

sidered to have consented to the reduction {m).

Once the Court is satisfied that this section has been complied

with and that the resolutions have been duly passed, it would seem
that the Court should sanction the reduction unless it considers that

it ought to refuse its sanction out of regard to the interests of those

member.^ of the public who may be induced to take shares in the

company, or because it does not consider that the reduction is fair

and equitable as between the different classes of shareholders («).

Generally speaking, in ascertaining how a loss should be borne

between different classes of shareholders, the Court acts upon the

principle that a reduction is a sort of anticipation to a limited extent

of what would take place in a winding-up (o). Thus, prima facie,

if there are preference and ordinary shares, and the preference shares

are entitled to priority as regards dividends but not as regards

capital, the amount written off the shares of the company should be

borne rateably by all the shares (p), even though the company had

no power to reduce its capital when the preference shares were

issued iq) ; but if the preference shares have priority as regards

capital, the other shares must in the first instance bear any loss (r)
;

(k) Companies (Consolidation) were required to consent in writing ;

Act, 1908, s. 49. As to settling the this is no longer so: General Order
list of creditors and the other pro- as to Reduction of Capital, 1909,
ceedings required by this section, rr. 16 and 17, and it may be that in

seo post, pp. 652, et seq. Under some cases it will be competent for

those provisions a lessor is entitled a certificate to find that a creditor,

to have a sum appropriated to whose identity is imknown, has
answor future rent : Telegraph Con. consented to a scheme.
struction Co. (1870), 10 Eq. 384. In (n) Poole v. National Bank of
Palace Billiard Rooms, [1912] S.C. C/ti/ia, [1907] A. C. 229 ; British and
5, a landlord was hold entitled to American Trustee ami Finance Cor-
have a sum equivalent to the full poration v. Couper, [1894] A. C. 399.
amount of his future rent sot aside. (o) Credit Assurance and Guaran-

(/) Cinupanios (CousoUdation) tee Corporation, [1902] 2 Ch. 178,
Act, 1908, s. 50. at p. 181 ; but see S. C. on

(in) PatoU Ventilating Granary apjteal, [1902] 2 Ch. 601.
Co. (1879), 12 C. D. 254; Bull (p) Bannatyne v. Direct Spanish
Hotel Co. (1882), 27 Sol. J. 434, in Telegraph Co. (1886), 34 C. I). 287

;

which Credit Foncier of England Direct Spanish Telegraph Co. {18S5)
(1871), 11 Eq. 356 was not followed ; 34 C. D. 307.
and see also Palmer, vol. i. lOtli Ed. (q) Barrow Hacmatile Steel Co.
1196. It may be noticed that under (1888), 39 C. D. 582.
the general orders in force at tlie (r) Floating Dock Company of St^
date of these decisions creditors Thomas, [1895] 1 Ch. 691.
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Again, in the casa of deferred shares whose only right on a winding-

up is to have a certain proportion of the assets after the other shares

have had their capital returned, the deferred shares must primarily

bear the loss (s). If th3 losses on a winding-up are to be borne by

shareholders in ])roportion to the amounts paid up at the commence-

ment of the winding-up on their shares, the loss should 'prima facie

not be borne by fully and partly paid-up shares equally {t).

At one time there was a doubt as to whether the Court could

reduce some of the shares of a company without reducing others {u).

This doubt has now been completely dissipated {x), and the Court

can even reduce some of a particular class of shares without reducing

other shares of the same class {y).

Another doubt, which has likewise been dissipated {z), was as to

whether the Court could sanction an alteration which altered the

voting rights of the different shareholders (a).

The Court will in a proper case, and where it is not inequitable,

sanction a reduction of capital wliich involves an alteration of the

rights of the shareholders inter se, and the fact that the company's

articles contain a power for the different classes of shareholders to

sanction alterations in the rights of such classes (b) will, where the

power has been exercised, have considerable weight with the Court (c).

The Court can allow a company to purchase some of its shares, even

when the shares are all of the same class (d).

i

(s) London and Nciv York Invest-

ment Corporation, [1895] 2 Ch. 860.

(t) Credit Assurance and Guarantee

Corporation, [1902] 2 Ch. 178. This

case was reversed on appeal, [1902]

2 Ch. 601, but without affecting, it

is thought, the general principle

that this is the prima facie rule.

(u) In Unio7i Plate Glass (1889),

42 C. D. 513, Kay, J., held it could

not. In Barrow Hcematite Steel Co.

(1888), 39 C. D. 582 ; Quebrada

Railway Land and Copper (1889),

40 C. D. 363 ; American Pastoral

Co. (1890), 2 Meg. 80 ; and Catling

Gun (1890), 43 C. D. 628, North, J.,

held it could ; and Kekewich, J.,

took the same view as North, J.,

in Agricultural Hotel Co., [1891]

1 Ch. 396. In Quebrada Railway
Land and Copper (1889), 40 C. D.

363, North, J., required a circular

calling the attention of the share-

holders to the fact that rights were
being altered.

(x) Floating Dock Company of St.

Thomas, [1895] 1 Ch. 691,

{y) Pinkney and Sons Steamship,

[1892] 3 Ch. 125; Newbery-Vautin

(Patents), [1892] 3 Ch. 127 n. ;

Thomas De La Rue & Co., [1911]

2 Ch. 361.

(2) James Colmer, [1897] 1 Ch.

524.

(a) Pinkney and Sons Steamship,

[1892] 3 Ch. 125 ; Continental

Union Gas (1891), 7 T. L. R. 476.

(6) It may be doubted whether a

company can take such a power so

as to bind existing shareholders,

see, however, National Dwellings

Society (1898), 78 L. T. 144.

(c) Credit and Assurance Guarantee

Corporation, [1902] 2 Ch. 601 ;

Samuel Allsopp and Sons (1903),

19 T. L. R. 637 ; 51 W. R. 644 ;

Balmenach Glenlivet Distillery v.

Croall (1906), 8 Fra. 1135 ; Wels-

bach Incandescent Gas Light Co.,

[1904] 1 Ch. 87.

{d) British and American Trustee

and Finance Corporation v. Couper*

[1894] A. C. 399.
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With regard to other schemes which the Court has sanctioned or

can sanction, it has sanctioned a scheme by which moneys not

immediatply required were returned to the shareholders on the

footing that they could be called up again {e), it has sanctioned a

scheme by which shares which had been illegally purchased have

been cancelled {J ) and a scheme by which vendors' shares were,

with the consent of the vendors, cancelled (g) ; and also one by which

preference shares which had been issued on the footing that they

were to be paid off out of accumulated profits were so paid off {h). In

a case where there were both deferred and ordinary shares, the

deferred shares ranking pari j^assu with the ordinary shares as

regards dividend, it sanctioned a complicated scheme by which in

consideration of certain deferred shares being surrendered, the rest

were subdivided and raised to the rank of ordinary shares (i), and

it has also sanctioned a scheme by which arrears of preferential

dividend were cancelled, and the right to future dividend altered {k),

in both these last two cases the company had powers of modifying

the rights of different classes of shares. In another case a company

which had originally power neither to modify rights nor to subdivide

its shares or reduce its capital, took powers to do all these things,

and the Court sanctioned a scheme, which had been approved by all

classes of shareholders, by which some ordinary shares which had

been surrendered to the society were cancelled, and the preference

shares were reduced and subdivided, and the other ordinary shares

were reduced and consolidated, and the arrears of preference dividend

were cancelled, and the whole of the preference and ordinary shares

were consolidated into one class (l). In another case the Court has

sanctioned a scheme by which a company formed under 7 & 8 Vict,

c. 110, but subsequently registered under the Companies Acts as a

limited company, cancelled certain shares which the company had

purchased before such registration, and also extinguished the liability

in respect of uncalled capital which could only be called up for the

purposes of a winding-up {in). In another case a company had a

capital of £100,000 shares divided into 100,000 shares of £1 each,

and such capital was reduced to £70,000, consisting of 40,000 fully

(e) Fore Street Warehouse (1888), 357. In this case it was hold that

59 L. T. 214 ; Watson, Walker and it was not necessary for a hst of

Quick/all (1898), W. N. 69. creditors to be settled.

(/) York Glass Co. (1889), (50 (i) Hyderabad Deccan Co. (ISQC>),

L. T. 744 ; West End Cafe (1894), 75 L. T. 23.

21 llottio, 381 ; Banknock Co. {k) Oban and AuUmore Gknlivet

(1897), 24 Rettie, 47G. (1903), 5 Fra. 1140.

(gr) Vivian <fc Co. (188G), 54 L. T. (/) National DwclUmjs Society

384; 55 L. J. (CH.) 436. The (1898), 78 L. T. 144.

Court directed the vendor to be (m) Midland Railway Carriage

added as a petitioner. and Wagori Co. (1907), 23 T. L. R.

(h) Dicido Pier Co., [1891] 2 Ch. 661.

S.C.L. 2 T
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paid shares of £1 each, and G0,000 shares of 10s. each on which

varying amounts had been paid (n). Where a vendor has sold

certain property to the company, tlie Court can sanction a scheme

by which the company returns the property, and the vendor returns

shares issued to him(o) and also where the property a person

has sold proves less valuable than was anticipated, a scheme by which

he surrenders shares without receiving any consideration for them {p).

In one case (</) Buckley, J., held that the Court could not sanction a

scheme by which shares were to be surrendered, if capital had not

been lost and was represented by available assets, unless the company

had capital in excess of its wants, and was returning such capital to

its shareholders ; but this case has, it is conceived, been overruled by

Poole V. National Bank oj China (r). Since this case it is conceived

that there is no reason why a company which has issued shares at a

discount should not cancel capital to the amount of such discount,

and write down such shares so as to make the holders only liable to

the extent that they would have been if the company could have

validly issued shares at a discount {s). The Court can sanction a

scheme by which capital is returned as being in excess of the Avants

of the company, even though the company proposes immediately

afterwards to borrow such moneys from the shareholders (t), and a

scheme under which preference shareholders {u) are to receive

debentures in lieu of their shares ; but the Court declined to sanction

a scheme by which certain fully paid shares with valuable rights were

(n) Phcehe Gold Co., [1900] W. N.

182.

(o) Denver Hotel Co., [1893] 1 Ch.

495, and tlio remarks on this case

in British and American Trustee and

Finance Corporation v. Couper,

[1894] A. C. 399.

ip) Catling Gun (1890), 43 C. D.

628.

(g) Anglo - French Exploration,

[1902] 2 Ch. 845. This case seemed

to proceed on the footing that the

three cases for reduction of capital

expressly mentioned in the Act of

1877 (and now in s. 46 (1) of

the Companies (Consolidation) Act,

1908), were the only cases in which

a company could reduce its capital.

This view was disapproved in Poole

V. National Bank of China, [1907]

A. C. 229, and also, it is thought, in

British and American Trustee and

Finance Corporation, [1894] A. C-

399, and is now, apart from these

decisions, quite untenable in view

of the very clear words of s. 40 (1).

See also Louisiana and Southern

States Real Estate and Mortgage Co.,

[1909] 2 Ch. 552 ; Thomas de la Bue
dsCo., [1911] 2 Ch. 361.

(r) [1902] A. C. 229, and see

pp. 238 and 239 of the report.

(.s) See Eastern and Australian

Steamship (1893), 68 L. T. 321-

Chitty, J., made such an order in

Plaskynaston Tube Co. (1883), 23

C. D. 542, which case, however,

seems to proceed on the erroneous

reasoning that a company could

issue shares at a discount. In Neto

Chile Gold Mining Co. (1888), 38

C. D. 475, North, J., declined to

inake such an order where there

was no evidence of loss. This case,

it is thought, is now overruled.

{t) Nixon's Navigation Co., [1897]

1 Ch. 872 ; Lamson Store Service Co.,

[1897] 1 Ch. 875 n.

(u) Thouias de la Rue <L' Co.,

[1911] 2 Ch. 361.
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given up on the terms of an arrangement by wliicli the holders were

to receive ordinary shares of far greater nominal value (x). Swinfen

Eady, J., there, after pointing out that the case did not come within

either of the three cases expressly mentioned in the Act of 1877,

pointed out that the scheme involved a large number of shares being

issued, without the company in its corporate capacity receiving any

consideration ; but the company could clearly have paid for tliese

shares at par, as was done in British and American Trustee and

Finance Corjmration v. Couper {y), although in that case, as in every

case of a purchase by the company of its own shares, there was no

consideration moving to the company in its corporate capacity, and

it was not suggested in Coujpers Case (s), and seems contrary to the

reasoning alike in that case and in Poole v. National Bank oj China {a)

to say that a company could not pay for shares on a scheme for

reduction, whatever sum is their full value ; it is submitted tliat the

scheme now under consideration, or something very like it, could be

carried into effect. Where the certificate for the shares is under

seal and refers to the memorandum and articles, money repayable on

a reduction constitutes a specialty debt, and the Statute of Limita-

tions will not bar the right to them until the expiration of twenty

years {h).

In one case {c) the Scotch Court declined to alter the capital of a

company from £50,000 divided into 50,000 £1 shares with 12.s'. Or/,

paid up to £50,000 divided into 31,250 fully paid £1 shares and 18,750

£1 unpaid shares, which were to be surrendered to the company ou

the ground that there was no reduction. There was, it is true, no

reduction in the nominal capital of the company ; but is that always

necessary {d) ? And there certainly was a reduction of liability on

some of the shares in respect of uncalled capital. In the case now
under consideration the scheme apparently would not, as such scheme

often would, work unfairly. Another case where the Scotch Court

doubted if it would have had jurisdiction, though it did not decide the

point, was a scheme by which the company proposed to cancel all its

preference and ordinary stock, the preference having priority both as

to dividend and capital secured by the memorandum, and to issue

instead ordinary stock to the extent of 95 and 90 per cent, of the

previous holdings of the preference and ordinary stockholders respec-

tively (e). Here again, the dilliculty seems more apparent than real,

but such schemes and a good many others can now, it is thought, be

[x) Development Compani/ of West (c) Walker Steam Trawl Co.,

Afriea, [1902] 1 Ch. .'547.
' [l^^^^l S. C. 12.3.

(y) [18941 A C 'J99 ('') '" Anglo-FreneJi Exploration,

(=) itir/., .399.
[1902] 2 Ch. 845, BucKiRV, J.,

/ \ rirvi.li » Vm <^,«„ assumes it is: but soo tlie cases
(a) [19()<] A. C. 229. ^-^^^^ ^„p,.„^ p ^.^^^ „„to(.).
(b) Artisam' Land and Mortgage

(p) at,, Property Invei^tmenf Co.
Corporation, [1904] 1 Ch. 79G. v. Thorh'urn (189(>), 23 Kottio, 400.
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car .led out in substance by complyiu'j; with the provisions not only of

the reduction sections, but also of section 45 (reorganization of capital),

or section 120 (compromise with creditors and members) or both {J).
An arrangement by which a company surrenders part of its assets,

with the object of improving the rest, does not amount to a reduction

of capital (r/).

The Court has sanctioned a scheme by which the issued, but not

tlie unissued shares were reduced (A), and one by which every holder

of five £1 shares got two £1 shares, and every holder of less than five

shares and of shares beyond a multiple of 5, got an 85. share for

each such share {i).

The question of how far, if at all, it is necessary to prove a loss

on reduction of capital, is cne that has considerably exercised the

Courts. The practice until recently was to require evidence of this

in all cases except, of course, cases where capital was being returned,

as being in excess of the wants of a company, such evidence being

required to protect creditors, and not to enable a majority of the

shareholders to bind a min rity(^). This practice has now been

held by the House of Lords to be entirely erroneous, the position

apparently being that either creditors are concerned or they are not

;

if they are, then the proceedings directed by section 49 of the Act

must be taken, and section 50 prevents the Court making any order

unless s-itisfied of their consent or that their debts and claims have

been discharged or have determined or have been secured ; if on the

other hand they are not entitled to object it is not the business of

the Court to protect them {I). At the same time it is usual on a

summons for directions in cases not under section 49 (1) to make
an order allowing creditors who desire to object to attend the

hearing (m) ; in such a case it is thought that it would be open to a

creditor to say that by reason of the absence of any loss of capital

or otherwise, the case is one in which the proceedings mentioned in

section 49 ought to have been directed [n), and if he is successful it

would seem that the petition should be oidered to stand over till

the creditors are ascertained (0).

( / ) See also pos^, p. 697. {I) Poole v. National Bank of

(g) Thomson v. Trustees, Execu- China, [1907] A. C. 229. See also

tors and Securities Insurance Cor- Dicido Pier Co., [1891] 2 Ch. 354.

poration, [1895] 2 Ch. 454. (m) Tambracherry Estates Co.

(h) Pinkney and Sons Steamship (1885), 29 C. D. 683.

Co., [1892] 3 Ch. 125. („) Ibid. 29 C. D. 683.

(i) Newbery- Vautin (Patents) Gold (o) Such orders were made in

Extraction, [1892] 3 Ch. 127 n. Union Finance Co. (1887), W. N.
(k) Per Buckley, J., Anglo- 253 ; Eastern and Australian Steam-

French Exploration Co., [1902] 2 .s/r^js (1893), 68 L. T. 321.

Ch. 845, at pp. 851, 852.
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Where the reason for reduction is that capital is lost or unrepre-

sented by available assets, it may bs desirable to have evidence of

such loss, or of the fact that the capital is not represented by available

assets, so as to show that the scheme will work fairly as between the

shareholders ; but, apart from this, it will not be necessary to prove

loss of capital (;;), though it is desirable to do so as difiicultie.s are

sometimes raised if it is not done.

Where evidence of loss is necessary such evidence should be clear

and not based on purely speculative evidence (q), and thougli no

doubt money spent on goodwill or on preliminary expenses can

usually not be said to be lost, at the same time it is thought that such

moneys can usually be written off (r).

In ascertaining whether capital has or has not been lost a com-

pany need certainly not throw on to reserve funds more than their

due proportion o " any loss ther.' miy have been (s), and prohat)ly

sums standing to the credit of reserve funds {t) or profit and loss (u)

need not be taken into account at all. The Court will usually not

sanction a reduction in the case of a company which is on the eve of

winding-up (x), though it will with a view to a scheme of arrangement,

do so even in a winding-up (//).

Where shares are subdivided, or preferential, or other rights

altered by a resolution, which is contingent on the sanction of the

Court being obtained to a reduction of capital, the subdivision or

altiratijn of rights will fall to tho ground, if such sanction is

withheld (2).

FORM OF PETITION.

In the High Court of Justice,

Chancery Division.

Mb. Justice

In the Matter of the Company Limited and Reduced,

and

In the Matter of the Companies (ConsoUdation) Act 1908.

(p) Louisiana and Southern Slates (s) Hoare d; Co., [1004] 2 Ch. 208.

Real Estate and Mortgage Co., [1909] (t) Rowland and JManvood (1907),

2 Ch. 552. 51 S. J. 131.

{q) Barrow llcematite Steel Co., (u) George Morton, Ltd. (1900),

[1900] 2 Cli. 846 ; [1901] 2 Ch. 746. 2 Fra. 1032.

Some of the remarks in this case (x) Wallasey Brick and Land Co.

were not altogetlicf approved in (1894), 63 L. J. (cH.) 415.

Poole V. National Bank of China, (7) Cooper, Cooper and Johmon
[1907] A. C. 229. (1902), 51 W. R. 314.

(r) Abstainers and General In- (z) Australian Estates and Mnrt-

surancc Co., [1891] 2 Ch. 124, would gage Co., [1910] 1 Ch. 414.

probably not be followed now.
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To His Majesty s High Court of Justice.

The humble petition of the above-named Company (hereinafter called

the Company) showeth as follows :

—

1. The Company was registered on the day of 1895
under the Companies Acts 1862 to 1893 as a Company Limited by
shares.

2. The registered office of the Company is situated at in the

County of London.

3. The objects for which the Company was formed are as follows

[Here set out the main objects for wliich the Company was formed] and
other objects set forth in the memorandum of association thereof.

4. The nominal capital of the Company is £100,000 divided into 50,000

preference shares of £1 each numbered 1 to 50,000 both inclusive in the

capital of the Company and 50,000 ordinary shares of £1 each numbered
50,001 to 100,000 in the capital of the Company. All the said preference

shares and all the said ordinary shares have been issued and all such

shares are fully paid up except the ordinary shares numbered 90,001 to

100,000 in the capital of the Company, upon which the sum of 10 shilhngs

per share has been paid. All the said shares have to the extent that

they are paid up been paid for in cash except the shares numbered
to both inclusive such last-mentioned shares were issued pur-

suant to a contract in writing dated the day of 18 and
duly filed with the Registrar of Joint Stock Companies (a).

5. It is provided by the Articles of Association of the said Company
that the holders of the said preference shares shall be entitled after setting

aside such moneys as may be thought fit to a reserve fund to a cumulative

preferential dividend at the rate of 5 per cent, per annum on the amounts
paid up on their shares and on a winding-up to have the amounts paid up
on their shares returned to them before any return is made in respect of

any other share of the Company but such shares do not confer any vote

at any general meeting of the Company or any further other right to

participate in the dividends or assets of the Company.
6. It is further provided by the said articles that subject to the said

rights of the preference shareholders all dividends shall be divided among
the holders of ordinary shares in proportion to the amount paid up on

their shares and that on a winding-up any surplus assets remaining after

paying the debts and liabilities of the Company and the costs of hquidation

and repaying to the shareholders of the Company the amounts paid on

their shares shall be divided among the ordinary shareholders and that

any such surplus assets or any losses to be borne by the ordinary share-

holders shall be divided among or borne by such ordinaiy shareholders

in proportion to the amounts paid by them or which ought to have been

paid by them at the commencement of the winding-up in respect of the

(a) This sentence is required p. 266. Even in recent cases the

where the company was formed Court has, on a reduction of capital,

before 1901, and not otherwise. required such a contract to be filed

Under s. 25 of the Act of 1867, shares imder the Act of 1898: see T.

were not fully paid vip tinless there Burberry and Sons, 00275, of 1907,

was such a contract. The efTect of Neville, J., January 14, 1908 ;

the Act of 1900, where there is no Henry Addison <&: Co., OOZiS,oi\^\0,
such contract, is doubtful : see st<pra., Neville, J., November 22, 1910.
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ordinary shares held by them and that each ordinary shareholder shall

have one vote for every share held by liim.

7. The said articles also contain the following clauses [set out in full (1)

the article giving power to reduce capital and (2) the article relating to

class resolutions].

8. The Company have suffered losses by reason of [or state any other

reason for reduction.]

9. The financial position of the Company on the day of

19 was as follows :

—

The capital paid up was . . £

The reserve fund was . . . £

The undivided profits were . . £

£

The assets of the Company
amounted to . . . . £

Less liabihties . . . . £

Showing a loss of capital of . . £

10. It is proposed to ^vTite off such loss as follows :

—

By appropriating

Part of the undivided profits . . £

Part of the reserve fund . . £

By writing off from each preference

share 5s. .... £

By writing of? from each ordinary

share 10s. . . . . £

(or as may be.)

11. By special resolutions of the Company duly passed and confirmed

at extraordinary general meetings held on the day of

19 and on the day of 19 it was resolved as follows :—

1. " That the capital of the Company be reduced from £100,000 divided

into 50,000 preference shares of £1 each and 50,000 ordinary

shares of £1 each to £62,500 divided into 50,000 preference

shares of 15s. each and 50,000 ordinary shares of 10s. each and

that such reduction be effected by wTiting off 5s. per share

part of the sum of £1 per share which has been paid on each

of the preference shares of £1 each and the sum of 10s. i)or

share part of the sum of £1 per share wliich has been paid on

each of the ordinary shares of £1 each numbercd 50,001 to

90,000 in the capital of the Company and the whole of the sum
of 10s. per shares which has been paid on each of the ordinary

shares of £1 each numbered 90,001 to 100,000 in the capital

of the Companj-—and by reducing each of the said 50,000

preference shares of £1 each to a share of 15s. and each of the

said ordinary shares of £1 each to a share of 10s.

2. "That in the event of the said reduction being confirmed by

the Court whether with or without modification Article 60 of

the Company's Articles of Association whereby it is provided

that each shareliolder shall have one vote for every ordinary

share held by him be altered by the omission of the word
' ordinary ' therefrom."

12. By a resolution of the holders of preference shares duly passed and
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confirmed at separate meetings of the holders of sucli shares held pursuant

t o Article of the Company's Articles of Association on the day of

19 and the day of 19 it was resolved as follows :

—

1. *' That this separate meeting of the holders of preference shares of

the Company hereby consents on behalf of all the holders of

shares of such class to the scheme for the reduction of capital

(and to the alteration of the Company's Articles of Association)

resolutions for wliich have this day been passed at an extra-

ordinary general meeting of the Company.

2. " That upon the said reduction of capital being confirmed by the

Court and upon the Articles of Association of the Company
being altered in manner aforesaid the rights of the holders of

preference shares of the Company be modified accordingly."

13. On the same days a resolution in the same terms substituting the

word " ordinary " for the word " preference " was duly passed and con-

firmed at separate meetings of the holders of ordinary shares held pursuant

to the said article.

14. The reduction proposed to be effected by the said special resolution

does not involve either the diminution of liability in respect of unpaid

share capital or the payment to any shareholder of any paid up share

capital.

15. The form of minute proposed to be registered is as follows :

—

" The capital of the Company Limited and Reduced is

henceforth £62,500 divided into 50,000 preference shares of 15s.

eacli and 50,000 ordinary shares of 10s. each instead of £100,000

divided into 50,000 preference shares and 50,000 ordinary shares

of £1 each. At the time of the registration of this minute all

the said 50,000 preference shares have been issued such shares

are numbered 1 to 50,000 both inclusive and are and are to be

deemed to be fully paid and 40,000 ordinary shares numbered

50,001 to 90,000 both inclusive have been issued and are and

are to be deemed to be fully paid and the remaining 10,000

ordinary shares numbered 90,001 to 100,000 both inclusive have

been issued but notliing has been or is to be deemed to be paid

up thereon."

Your Petitioner therefore Httmbly Prays as follows :

—

1. That the reduction of capital sought to be effected by the special

resolution above set out may be confirmed and that the minute above set

out may be approved by this Court.

2. That this Court may dispense altogether with the addition to the

name of the Company of the words " and reduced " or may fix a date

at which the addition of the words " and reduced " to the name of the

Company may be discontinued.

3. That all proper directions may be given for the purposes aforesaid.

Note.—It is not proposed to serve tliis petition on any one.

In cases where the reduction involves either a diminution of

liability in respect of unpaid share capital or the payment of any
shareholder of any paid-up share capital, the title will be in the same
form as in the above petition and with the necessary modifications

to meet the particular case so will clauses 1, 2, 3, 4, 7, U, and 15, and,
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where appropriate, clauses 5, 6, 12, and 13, and in cases where suit-

able, a clause similar to clause 9. For clause 8 will b- substituted

a clause in the form given below in the skeleton form of petition, and

in proper cases clause 10 will be replaced by a clause like the one

given below.

Skeleton Form of Petition

In cases where reduction involves either a diminution of

liability in respect of unpaid share capital or the payment of any

shareholder of paid-up share capital.

1. Date of incorporation.

2. Place of registered ofifice.

3. Objects of Company.

4. Capital and shares into which it is divided.

[5 and 6. Where necessary rights of different classes of shares.]

7. Article authorizing reduction [and where necessary article as to

class resolutions].

8. Resolutions for reduction [and where necessar}^ class resolutions

approving same].

9. The capital of the Companj' is in excess of its wants (in proper

cases state any facts that lead to this conclusion) or the rights conferred

by the said preference shares are very inconvenient as is shown b}^ the

following facts [set out facts].

or

it will be for the benefit of the Company to return to each shareholder

the sum of £ paid up on each share held by him and to borrow a

sum of £

or

(as may be)

[10. In a proper case state the financial position of the Compan}-.]

[11. In a proper case show how the reduction is to be effected as e.g. it

is proposed to find the sum of £ for making the payments afore-

said out of the moneys now standing to the credit of the Company at its

bank—such sum of £ will be cliargcd to the companys reserve fund

which consists entirely of accumulated profits (6).]

Prayer of Petition the same as in the petition before set out except

that paragra})h 2 of the prayer will except in very exceptional cases be :

—

" That this Court will fix a date at which the addition to the name of

the Company of the words ' and reduced ' may be discontinued."

(h) TJioro would appear to bo no such a case The Development Co. of

objection to paying nioro than the Central and West Afriea, [1002] 1

par value of any capital to be Ch. 547, would not apply, even if

written off, at all events whore the it is good law, as to which see supra,

excess is paid out of profits. To pp. 642 and 643.



650
. Petitions

affidavit in support of petition.

{Tille same as Petition.)

I A.B. of in the county of make oath and
say as follows :

—

1. I am Chairman of the Board of Directors [or managing director or

as may be] of the above-named Company (hereinafter called the company)
and have been a director of the Company since the day of 19.

2. The Company was formed on under the Companies Acts

1862 to and has its registered office at The certificate

of incorporation of the Company is now produced and shown to me and
marked A.B. (I).

3. A copy of the Memorandum and Articles of Association of the
C<:)mpany is now produced and shown to me and marked A.B. (2). Such
memorandum and articles have never been altered.

4. The register of members of the company is now produced and
shown to me and marked A.B. (3). Except as hereinafter mentioned all

the shares of the Company have to the extent that they are paid up been
jmid up in cash (c). Of the capital of the said Company shares of

£ each have been issued and there has been paid in respect of

of such shares being the shares numbered to both inclusive, the
sum of per share and in respect of the remainder of such shares
being the shares numbered to both inclusive, the sum
of per share. The shares numbered to both inclusive Avere

allotted as fully paid up for a consideration other than cash and with respect

to such shares the Company has filed with the Registrar of Joint Stock
Companies a contract in writing relating to such shares as required by
section 25 of the Companies Act 1867 (c).

5. [Set out the facts that make a reduction desirable—if necessary
setting out the latest balance sheets, valuations, etc.]

6. By a special resolution duly passed and confirmed at extraordinary
general meetings of the Company held on the day of

19 and the day of 19 it was resolved.

[Here set out resolutions.]

The minute book of the Company relating to such extraordinary
general meetings is now produced and shown to me and marked A.B. (4) (d).

I was chairman of such meetings and the minutes relating to the same
contained on pp. to of such minute-book are correct and
the signature at the foot of each of such minutes is mine. [If necessary
prove meetings of classes.] Sworn at etc. (e).

AFFIDAVIT PROVING SERVICE OF NOTICES (/).

{Title same as Summons.)

We A.B. of in the county of Secretary of the above-

named company and CD. of in the county of • clerk to

the said A.B. jointly and severally make oath and say as follows :

—

And first I the said A.B. for myself say :—
(c) This statement is unnecessary tex-ms was sufficient; but see Pilson,

where the company was registered Joel and General Electric Light Co.

after 1900: see supra, p. 646, note(a). (1886), W. N. 203, as to proving
{d) The minute book must be loss, and the case first cited in this

exhibited : lie Omnium Investment note as to evidence generally.

Co., [1895] 2 Ch. 127. In Mains (e) In addition it is often wise to

Manufacturing Co. (1884), W. N. have affidavits of experts to prove
171, it was held that an affidavit loss of capital, etc.

verifying the petition in general (/) Proof of service of these
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1. I have been Secretary of the above-named company for the last

5 years.

2. I directed the said CD. to serve notices on each of the members of

the company for the meetings of the company for passing and confirming

the special resolution mentioned in the petition herein. Such meetings

were respectively held on the day of 19 and on the

day of 19 . A copy of the notice for the said first

meeting is now showTi to me and marked A.B. (1) and a copy of the notice

for the said second meeting is now shown to me and marked A.B. (2).

3. Tlie register of members of the above-named company is now sliown

to me and marked A.B. (3). I personally supervise the entries made in such

register and I say that such register has been brought up to date, and on

the day of 19 , and the day of contained the name of

every member of the company.

4. I checked the envelopes containing the said notices with the said

C. D. and I say that such envelopes were properly stamped and addressed

to the members of the company respectively according to their respective

names and addresses appearing in the said register.

And I say the said CD. for myself say :—

5. I served the said notices on each memljer of the company mentioned

in the said register of members of the C)mpany in manner hereinafter

appearing.

6. I put the said notices into envelopes addressed to such niemljers

respectively according to their respective names and addresses appearing

in the said register and I as.sisted tlie said A.B. in checking the said names

and addresses with the names and addresses contained in such register.

7. I served the said notices for the said meeting of the day of

19 by putting the envelopes containing tJie same prepaid

into the post-office at before the hour of o'clock in the

noon on the day of 19 and I served the said

notices for the said meeting of the day of 19 by

putting the envelopes containing the same prepaid into the post-office

at before the hour of o'clock in the noon on the

day of 19 . Sworn at etc.

The Rules of the Supreme Court for the time bein^ in force and

tlie general practice of that Court, including the course of procedure

and practice in chambers, apply as regards all proceedings in relation

to the confirmation of any reduction of capital by the Court so far

as is practicable except if and so far as the Act or the Ceneral Order

as to reduction of capital of 1909 otherwise provide. In particular,

if and w4ien the Court is for the time being a Judge of the Chancery

Division, the provisions of 0. 5, r. 9 (a), R. S. C. (providing that

where chambers are attached to two Judges each shall have full

jurisdiction over every cause or matter assigned to either of them

according to arrangements made between tlicmselves) applies to such

proceedings as being business assigned within tlie meaning of the

rule(l).

notices is necessary : Ashlon and [18951 2Ch. 127 ; Lekc.'^trr MorUjagc

Mitchell, Tunes Newspaper, May 11, Co. (18!)4), W. N. 108, 116.

1908, p. 3. This was not formerly (Jf) Order as to Reduction of

the case : Omnium Investment Co., Capital, 1909, r. 4
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The petition and all notices, aflidavits, and other proceedings

under the petition must be intituled in the matter of the company
and in the matter of the Companies (Consolidation) Act, 1908 (g).

When the petition has been presented, an application must in

every case be made ex parte by summons in chambers to the judge

(wliich means any Judge of the High Court having for the time being

jurisdiction to confirm the reduction of capital of companies and
includes any Registrar Master, or other officer exercising the powers

of any such Judge (/?,) for directions as to the proceedings to be taken

j)reliminary to the hearing of such petition or otherwise with reference

thereto (?'),

Upon the hearing of the summons, or upon any adjourned hearing

or hearings thereof, or any subsequent application, the Judge may
make such order or orders and give such directions as he may think

fit as to all proceedings to be taken on and with reference to the

petition, and more particularly with respect to the following matters.

(a) The publication of notice of the presentation of the petition.

(b) In cases within section 49 (1) of the Act {i.e. where the pro-

posed reduction involves either diminution of liability in

respect of unpaid share capital or the payment to any

shareholder of any paid-up share capital, and in other

cases if the Court so directs) the proceedings to be taken

for settling the list of creditors entitled to object to the

proposed reduction : fixing the date with reference to

which the list of such creditors is to be made out, pursuant

to that section ; and generally fixing a time for and giving

directions as to all other necessary or proper steps in the

matter of the petition whether expressly mentioned in

any of the Rules of the Order or not.

In cases within section 49 (1) of the Act, the first insertion in a

newspaper of the notice of presentation of the petition and fixing the

date with reference to which the list of creditors is to be made out,

will be directed to be made at such time before the date so fixed as

the Judge shall think fit, not being, unless for special reasons shown
to the satisfaction of the Judge, less than one calendar month before

the date so fixed, and in such cases the first order upon the summons
for directions may be in the Form No. 1 (ii) in the schedule to the

rules, with such variations as the circumstances of the case may
require {k).

{k) General Order as to Reduc-
tion of Capital, 1909, r. 6. The
Court occasionally requires the list

of creditors to be brought up to the
date of the hearing by an affidavit
showing that all creditors since the
date to which the list was brought
have been paid or have consented :

/Safety Oil Co. (1892), W. N. 133;

(g) General Order as to Reduc-
tion of Capital of 1909, r. 5. The
name of the company should come
first : Woollcy Coal Co. ( 1891), W. N.
19.

{h) General Order as to Re-
duction of Capital of 1909, r. 3

(i) Ibid., r. 6.

{ii) See post, p. 654, for this form.
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After the issue of tlic summons for directions the practice varies

according to whetlier tlie case is or is not one within section 49 (1)

of tlie Companies (Consolidation) Act, 1908. To consider first cases

within the section. The section provides that where tlie proposed

reduction of share capital involves either (a) diminution of liability in

respect of unpaid share capital, or (6) the payment to any share-

holder of any paid up share capital, and in any other case, if the Court

so directs, every creditor of the company who at the date fixed by

the Court is entitled to any debt or claim wliich, if that date were

the commencement of the winding-up of the company, would

be admissible in proof against the company, sluiU be entitled to

object to the reduction.

The Court shall settle a list of creditors so entitled to object, and

for that purpose shall ascertain as far as possible without requiring

an application from any creditor, the names of those creditors and

the nature and amount of their debts or claims, and may publish

notices fixing a day or days within which creditors not entered on

the list are'to claim to be so entered or are to be excluded from the

right of objecting to the reduction.

Wliere a creditor entered on the list whose debt or claim is not

discharged or determined does not consent to the reduction, the

Court may, if it thinks fit, dispense with the consent of that creditor,

on the company securing payment of his debt or claim by appro-

priating, as the Court may direct, the following amount
;

(that is to

say)—

(i) If the company admits the full amount of his debt or claim,

or though not admitting it is willing to provide for it, then

the full amount of the debt or claim
;

(ii) If the company does not admit or is not willing to provide

for the full amount of the debt or claim, or if the amount is

contingent (M) or not ascertained, then an amount fixed by
Court after the like inquiry and adjudication as if the

company were being wound up by the Court (/).

In cases where the proposed reduction of share capital involves

either diminution of liability in respect of unpaid share capital or

the payment to any shareholder of any j)aid-up share capital, the
Court cannot dispense with a list of creditors being settled {m).

In such cases the procedure is as indicated by the following notes

and forms, and the form of order will according to circumstances be
either in the following form which is Form 1 in the schedule to the

order as to reduction of capital 1909, or in some similar form.

Watson, Walker and Quickfall {l8dS), ront not being pres<>ntly payable,
W. N. ()9. the fnll amoniit must Ije sot aside.

(AA) In Palace Billiard Eooins, (I) Coinpanie-s (Consolidation)

[1912] S C. .'j,tliL'Sc()tfb Court held Ant, 1908, s. 49. Such inquiries
that a landlord's claim for future are extren\ely rare now.
rent was not contingent, and that, (m) Lamson ^Store Service Co.,

subject to a rebate owing to the i/rf., [1895] 2 Ch. 720.
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FORM or ORDER ON SUMMONS IN CASES WITHIN SECTION
49 (1) OF THE ACT [n).

{Title, same as Petition.)

Upon the application of tlie petitioner by summons tlated and upon

hearing the solicitor for tlie petitioner and upon reading the petition on

the day of preferred unto the Court it is. ordered that

an inquiry be made what are the debts claims and liabilities of or

affecting the said company on the day of 19 and that

notice of the presentation of the said petition be inserted in the [news-

papers] on the day of (o) and the

day of and tliat a list of the persons who are creditors of the said

company on the said day of and an office copy of the

affidavit verifying the same be left at the chambers, of the Judge [or in

the case of a petition to the Judge in Companies Winding-up with the

Registrar] on or before the day of 19

ADVERTISEMENT OF PRESENTATION OF PETITION ( p).

In the Matter of the Company Limited and Reduced and in

the Matter of the Companies (Consolidation) Act 1908. Notice is hereby

given that a petition for confirming a resolution reducing the capital of

the above Company from £ to £ was on the day of

presented to the High Court of Justice and is now pending ; and that the

list of crechtors of the Company is to be made out as for the day of

19

A. B. & Co. of

Solicitors for the above-named Ct)mpany.

AFFIDAVIT VERIFYING LIST OF CREDITORS (</).

{Title the same as the Title to the Petition.)

I of in the county of make oath and say as

follows :

—

1. The paper writing now produced and shewn to me and marked with

the letter A. contains a list of creditors of and of persons having claims

upon the said Company on the day of 19 the date fixed by

the order in this matter dated together with their respective

addresses and the nature and amount of their respective debts or claims

(n) See Form 1 in the Schedule to " ao svich times, and in such news-

the General Order as to Reduction " papers as the Judge shall direct,

of Capital of 1909. " and may be in the Form, No. 2 in

(o) Except where special reasons " the Schedule hereto, with such

are made out to the satisfaction of " variations as the circiunstances

the Judge, this must be at least one " of the case may require."—

•

naonth before the date fixed as the General Order as to Reduction of

date with reference to which the list Capital, 1909, r. 7. This form is

of creditors is naade out. Order as to Form No. 2.

Reduction of Capital, 1909, r. 6 (:5). {q)
" In cases within section 49

{p)
" Notice of the presentation " (I) of the Act the company shall,

" of the petition shall be published " within such time as the Judge
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and sucli list is to the best of my knowledge information and belief a true

and accurate list of such creditors and persons having claims on the da}'

aforesaid.

2. To the best of my knowledge and belief there was not at the dale

aforesaid any debt claim or liabilitj' wliich if such date were Die commence-

ment of the winding-up of the said company would be admissible in proof

against the said Company [other than and except tlie debts set forth in

the said list.] I am enabled to make tliis statement from facts witliin mj-

knowledge as the of the said company and from information

derived upon investigation of the affairs and the books, documents and

papers of the said Company (r). Sworn etc.

In cases where tliere are no debts an affidavit is filed containing

tlie statements set out in tlie second paragraph above, omitting tlie

words in brackets.

The Exhibit A. {s) refrred to in the above Affidavit.

A.

In the Matter of the Companj^ Limited and Reduced and

in the Matter of the Companies (Consolidation) Act 11)08.

The list of creditors marked A. was produced and shown to

and is the same list of creditors as is referred to in liis affidavit sworn before

me this

X.Y.

" shall direct, filo in the Central
" Oftico of the High Court of

" Justice, or if the petition is

" ponding before a Judge to whom
" the jurisdiction to wind up
" companies is assigned in the
" office of the Registrar Companies
" (Winding-up) as the case may be,

" an affidavit made by sonxe officer

" or officers of the company com-
" potent to make the same, verifying

" a list containing so far as possible

" tho names and addresses of the

" creditors of the company as

" defined by that section at tho
" date fixed as montionod in rule G

"
(2) (b) of this Order, and the

" amounts duo to thoni respectively,

" or in tho case of any debt payable

"on a contingency or not ascer-

" tainod or any claim admissible to

" proof in a winding-up of the
" company the value, .so far as can
" be justly estimated of such debt
" or claim, and leave the said list

" and an office copy of such affidavit

" at tho cluimbers of the Judge."

—

Order as to Reduction of Cai)ilal of

1909, r. 8.

'• The person malting such affi-

" davit. shall state therein liis belief

" that such list is correct, and that
' there was not at the date so fixed

" as aforesaid any debt or claim
" which, if that date were tlie

" commencement of the winding-
" up of the comijany would be
" admissible in jiroof against the

" company, except tho debts and
" clauns sot forth in such list, and
" shall state liis means of kn<.>wledgo

" of the matters deposed to in such
" affidavit. Such affidavit may be
" in the Form No. 3 in the Schedule
" hereto, with such variations as the
" circumstances of tho case may
" require."

—

Ibid., r. 9.

(/•) Order as to Reduction of

Capital 1909, Form 3. Tho Court

occasionally requires evidence that

the state of affairs has not altiM-ed

between tho date fixed for settling

the Ust of creditoi-s and Iho lionring

of the petition : Safity Oil Co. ( 1 892),

W. N. 132 ; Waii^on, W'lUkrr and

Quickfall (1898), W. N. U9 See

Kupra, p. CIS note (A).

(.s) Copies of this list containing
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Names, Addresses and Descrip-
tions of tlie Creditors.
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If you claim to have been on the last mentioned day a creditor to a

larger amount than is mentioned above you must on or before the

day of 19 send in the particulars of jour claim and the name

and address of your solicitor (if any) to the undersigned at

In default of your so doing the above entry in the hst of creditors will

in all the proceedings under the above application to reduce the capital

of the Company be treated as correct.

Dated this day of 19 .

A.B.

Solicitor for the said Company.

Notice of the list of creditors must after the filing of the affidavit

under rule 8 of the Order as to Eeduction of Capital, 1909, be

published at such times, and in such newspapers as the Judge shall

direct. Every such notice must state the amount of the proposed

reduction of capital, and the places where the list of creditors may-

be inspected, and the time within which creditors of the company

who are not entered on the said list, and are desirous of being entered

therein, must send in their names and addresses, and the particulars

of their debts or claims, and the names and addresses of their

solicitors (if any) to the solicitor of the company ; and such notice

may be in the Form No. 5 set forth in the schedule to tlie order with

such variations as tlie circumstances of the case may rp(iuiie (u).

FORM OF ADVERTISEMENT.

In the Matter of the Company Limited and Reduced

and

In the Matter of the Companies (ConsoUdation) Act, 1908.

Notice is hereby given that a petition has been presented to the High

Court of Justice for confirming a resolution of the above Company for

reducing its capital from £ to £ .A list of the persons

admitted to have been creditors of the company on the day of

19 may be inspected at the Offices of the Company at

or at the office of (x) at any time during usual

business hours on payment of the charge of one shilling. Any i>erson «ho

claims to have been on the last mentioned day and still to be a creditor

of the company and who is not entered on the said list and claims to be

so entered must on or lx?foi-c the day of 19 send in

his name and address, and the particulars of liis claim and the name and

address of liis solicitor if any to the undersigned at or

in default thereof he will Ix- precluded from objecting to the proposed

reduction of capital [and further take notice that the notice reciuired l)y

rule II, of the Rules of the Supreme Court under the above Act to be served

on the creditors of the above-named Company is to be deemed to be duly

(«) Order as to Reduction of (x) See Order as to Reduction of

Capital, 1909, r. 12. For form see Capital, 1909, r. 10, stijira, p. C5o,

next form. note (s).

S.C.L. 2 u
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served on the creditors named in the schedule hereto whose addresses

are not known to tlie comj)any by the insertion of tliis advertisement (y)].

Dated this day of 19

A.B.

Solicitor for the Company.

ADVERTISEMENT WHERE THERE ARE NO DEBTS.

No. 00 of 19

In the High Court of Justice Cliancery Division Mr. Justice Neville.

In the Matter of the A.B. Company Ltd. and in the Matter of the Com-
panies (Consolidation) Act 1908. Notice is hereby given that a petition

has been presented to His Majesty's High Court of Justice for conjSrming

a resolution of the above-named Company for reducing its capital from

£120,755 to £60,377 10s. By an affidavit of John Jones the secretary of

the above-named Company filed in this matter on the 23rd November
1909 it appears tliat to the best of his knowledge and belief there was not

on the 20th November 1909 the day fixed by the Order in this matter

dated the 15th October 1909 any debt claim or liabihty whicli if such date

were the commencement of the winding-up of the company would be

admissible to proof against the said Company. Any person who claims

to have been on the said 20th November 1909 and still to be a creditor

of the said Company must on or before the 11th December 1909 send his

name and address and also the particulars of his claim and the name and

address of his solicitor if any to X.Y. a member of the firm of X.Y. and

Co. at the address mentioned below or in default thereof he will be pre-

cluded from objecting to the proposed reduction of capital.

X.Y. and Co.,

16 Street E.C.,

Solicitors for the petitioner.

The company must within such time as the Judge directs, file

in the Central Office of the High Court of Justice, or in the office of

the Registrar Companies (Winding-up), as the case may be, an

affidavit made by the person to whom the particulars of debts or

claims are, by such notices as are mentioned in rules 11 and 12 of

the Order as to reduction of capital of 1909, required to be sent in,

stating the result of such notices respectively, and verifying a list

containing the names and addresses of the persons (if any) who shall

have sent in the particulars of their debts or claims in pursuance of

{y) The words in brackets are not

in the form in the schedule, and
will only be used in special cases,

where there is a difficulty in giving

notice to any creditor or class of

creditors : see General Bank for

Promotion of Agricultural and Public

Works (1869), 17 W. 11. 804; 38

L. J. (CH.) 168. They were also

recently used in 27te British Land

Co., Ltd. and Reduced, 1911, B.

No. 084. The schedule simply

contained the names of the creditors

whose addresses were not kiaowu.

No doubt the rules (including the

one as to sending the notices through

the post) are only directory : see

Lamson Store Service Co., [1895]

2 Ch. 726.
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such notices respectively, and the amounts of such debts or claims,

and some competent officer or officers of the company must join iu

such affidavit, and must in such list distinguish which (if any) of such

debts and claims are wholly, or as to any and what part thereof,

admitted by the company, and which (if any) of such debts and claims

are wholly, or as to any and what part thereof, disputed by the

company. Such affidavit may be in the Form No. 6 in the Schedule

to the Order as to the reduction of capital, 1909 with such variations

as the circumstances of the case may require ; and such list and an

office copy of such affidavit must, within such time as the Judge

shall direct, be left at the chambers of the Judge (z). Where there

are no debts an affidavit to that effect must be filed.

FORM OF AFFIDAVIT.

{Title same as Petition.)

We CD. of Secretary to the above-named Company and E.F.

of Solicitor to the above-named Company and A.B.

of Managing Director of the above-named Company
severally make oath and say as follows :

—

First I, the said CD. for myself say

—

1. I did on the day of 19 in manner hereinafter

mentioned serve a true copy of the notice now produced and shown to me
and marked B upon each of the respective persons whose names, adtlresses

and descriptions appear on the first column of the list of creditors marked

A referred to in the affidavit of filed herein on the day

of 19

2. I served the said respective copies of the said notice by putting such

copies respectively duly addressed to such persons respectively according

to their respective names and addresses ap][xnvring in the said list (being

the last known addresses or places of abode of such persons re.sjjectively)

and with the proper postage stamps affixed thereto as prepaid lettere

into the post-office receiving house No. in Street, in the county

of between the houre of o'clock and o'clock in the

noon of the said day of 19 .

And I the said E.F. for myself say as follows :

—

3. A true copy of the notice now produced and shown to me and
marked C has appeared in the of the day of

19 , the of tlie day of 19 etc. (a).

4. I have in the paper writing now produced and shouTi to me and
marked D set forth a list of all claims the particulars of wliicli have been

sent to me pursuant to the Notice B now produced and shown to me by

persons claiming to be creditors of the said Compan}' for larger amounts

than are stated in the list of creditoi-s marked A referred to in the affidavit

of filed on the day of 19

(2) Order as to Reduction of in wliicli the advertisements have
Capital, 1909, r. 13. appeared must l)o filled into the

(a) The nanios of the newspapers blanks.
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5. I have in the paper writing now produced and shown to me and

marked E set forth a list of all claims the particulars of which have been

sent to me pursuant to the notice referred to in the tliird paragraph of

this affidavit by persons claiming to be creditors of the said company on

the day of 19 not appearing on the said list of creditors

marked A. and who claimed to be entered thereon.

And we the said CD. and A.B. for ourselves say as follows :

—

6. We have in the first part of the said paper writing marked D (now

produced and shown to us) and also in the first part of the said paper

writing marked E (also produced and shown to us) respectively set forth

such of the said debts and claims as are admitted by the said Company
to be due wholly or in part and how much is admitted to be due in respect

of such of the same debts and claims respectively as are not wholly admitted.

7. We have in the second part of each of the said paper writings marked

D. and E. set forth such of the said debts and claims as are wholly disputed

by the Company.

8. In the said exliibits D and E are distinguished such of the debts

the full amounts whereof are proposed to be appropriated in such manner

as the Judge shall direct.

Sworn at

The exhibit D referred to in the last-mentioned affidavit

:

D.

In the matter etc. List of debts and claims of which the particulars

have been sent in to by persons claiming to be creditors of the

said Company for larger amounts than are stated in list of creditors made
out by the company. This paper \vriting marked D was produced and

shown to CD. E.F. and A.B. respectively and is the same as is referred

to in their affidavit sworn before me this day of 19 .

X.Y. etc.

First Part.

Debts and claims wholly or partly admitted by the Company.

Names, Addresses
and Descriptions of

Creditors.

Particulars
of Debt or

Claim.

Amount
claimed.

Amount
admitted by
the Company
to be owing to
the Creditor.

Debts proposed
to be appro-
priated in full

although
disputed.

Second Part.

Debts and claims wholly disputed by the Company.

Names, Addresses and
Descriptions of Claimants.

Particulars
of Claim.

Amoimt
claimed.

Debts proposed to be
appropriated in full

although disputed.
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Exhibit E referred to in last affidavit

:

E.

In the matter etc. List of Debts and claims of which the particulars

have been sent in to Mr. by persons claiming to Ijc creditors of

the company and to be entered on the list of creditors made out by the

Company. This paper writing marked E, etc.

First Paet.

[Same as in exhibit D.]

Second Part.

[Same as in exhibit D.]

Note.—The names are to be inserted alphabetically,

If any debt or claim, the particulars of wliich arc so sent in, is

not admitted by tlie company at its full amount, then, and in every

such case, unless the company is willing to appropriate in such

manner as the Judge directs the full amount of such debt or claim,

the company must, if the Judge think fit so to direct, send to the

creditor a notice that he is required to come in and prove such debt

or claim, or such part thereof as is not admitted by the company, by

a day to be therein named, being not less than four clear days after

such notice, and being the time appointed by the Judge for adjudi-

cating upon such debts and claims, and such notice must be sent in

the manner mentioned in Rule 11 of the order as to reduction of

capital, 1909, and may be in the Form No. 7 in the schedule to such

order, with such variations as the circumstances of the case may
require (b).

Such creditors as come in to prove their debts or claims in pur-

suance of any such notice will be allowed their costs of proof against

the company, and be answerable for costs, in the same manner as

in the case of persons coming in to prove debts under an administra-

tion judgment (c).

FORM OP NOTICE.

In the Matter of the Company Limited and Reduced

and

In the Matter of the Companies (Consolidation) Act 1908.

To Mr.

You are hereby required to come in and prove the debt claimed

by 3'ou against the above Company b\' filing your afiidavit and giving

notice thereof to Mr. the solicitor of the Conipanj' on or before

the day of next ; and you are to attend by your solicitor

at the chambers of Mr. Justice Room No. Rojal Courts

of Justice Strand in the County of London (or at the chambers of the

Registrar at ) on the day of 19 at

o'clock in the noon being the time appointed for hearing and

(b) Order as to Reduction of (c) Ibid., r. 13.

Capital, 1909, r. 14.
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adjudicating upon the claim and produce any securities or documents

relating to your claim.

In default of your complying with the above directions j^ou will [be

precluded from objecting to the proposed reduction of the capital of the

Company] or [in all proceedings relative io the proposed reduction of the

capital of the Company be treated as a creditor for such amount only as

is set against your name in the list of creditors].

Dated 19

A.B.

Solicitor for the said Company.

The result of the settlement of the list of creditors must be stated

in a certificate by the master in the case of an application to the

Chancery Division or by the Registrar in the case of an application

to the Judge in Companies Winding-up, and such certificate must

state what debts or claims (if any) have been disallowed, and must

distinguish the debts or claims the full amount of which the company

are willing to appropriate, and the debts or claims (if any) the amount

of which has been fixed by inquiry and adjudication in manner pro-

vided by section 49 (3) of the Act, and the Order as to Reduction of

Capital, and the debts or claims (if any) the full amount of which is

not admitted by the company, nor such as the company are willing

to appropriate and the amount of which has not been fixed by inquiry

and adjudication as aforesaid ; and must show wliich of the creditors

have consented to the proposed reduction, and the total amount of the

debts due to them, and the total amount of the debts or claims the

payment of which has been secured in manner provided by section

49 (3) of the Act, and the persons to or by whom the same are due

or claimed ; but it is not necessary to show in such certificate the

several amounts of the debts or claims of any persons who have

consented to the proposed reduction or the payment of whose debts

or claims has been secured as aforesaid {d).

The consent of any creditor, whether in respect of a debt due or

presently due or a debt payable on a contingency or not ascertained

or a claim admissible to proof in a winding-up of the company, may
be evidenced in any manner which the Judge may think reasonably

sufficient having regard both to the amount of his debt or claim and

all the circumstances of the case (e).

(d) Order as to Reduction of

Capital, 1909, r. 16.

(e) Ibid., T. 17. It will be noticed

that it is no longer requisite that

the consent shall be in writing. It

may be that the effect of this will

be that creditors who simply do
nothing will be taken to consent.

They were held to do so in Credit

Fonder, etc., of England (1871), 11

Eq. 356 ; but this case was

not followed in Patent Ventilating

Granary Co. (1879), 12 C. D. 254 ;

or in Bull Hotel Co. (1883), 27

Sol. J. 434 ; and see also Palmer's

Company Precedents, 10th Ed.,

vol. i. p. 1196.
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CERTIFICATE OF REGISTRAR WHERE NO DEBTS CLAIMS OR
LIABILITIES.

{Title.)

I Hereby Certify that the result of the inquiry which has lx;cn niado

in pursuance of the Order in this matter, dated the I5th of October, 1909,

and tlie General Order of Court in that Ijehalf is as follows :

—

The Petitioner (the above-named Companj) has attended by its

Solicitors.

There were no debts, claims or liabihties of or affecting the above-

named Company on the 20th of November 1909 other than the Office

expenses of the Company in London current on such date.

Pursuant to the said Order of the 15th of October 1909, notice of the

presentation of the Petition preferred unto this Court on the 6th October

1909, for obtaining the sanction of the Court to the reduction of the Com-

pany's Capital, and that the Ust of Creditors of the said Company was to

be made out as for the 20th of November 1909 has been inserted in the

London Gazette and in the Times newspaper, both of the 19th of Octolxjr

1909.

An Office Copy of the Affidavit of F.R. filed the 23rd of Novcmljer
* N.B.—

jg^g stating that there was not on the 20th of November 1909
Compare ' ^

witli Order ^T^Y debt* claim or liability which if such date were the com-
and affidavit mencement of the WintUng-up of the said Company, would be
m answer to admissible in proof against the said Company, was left in my

chambers on the 23rd of November 1909.

Notice requiring any person claiming to bo a Creditor of the said

Company on the 20th of November 1909, to send on or before the 11th of

December 1909 his name and address and the particulars of his claim and

the name and address of his Sohcitors (if any) to C.E.B. a member of tho

firm of B. C. and B. (the Solicitors of tho said Comi)any) or in default

thereof he would be precluded from objecting to the proposed reduction of

Capital has been inserted in the London Gazelle, and The Times newspaper,

both dated the 30th of November 1909.

The evidence produced in answer to the said inquiry consists of

—

The Affidavit of F.R. filed the 23rd of November 1909, the Affidavit

of C.E.B. filed the 14th of December 1909, the two London Gnzeltes re-

spectively dated 19th of October, and the 30th of November 1909 and Tlic

Times newspaper dated respectively the 19th October and the 3()th

November 1909. [^e The Calgary and Edtnonlon Land Co., Lid. and

Reduced, 00348 of 1909. Mr. Registrar Hood, December 16th, 1909.]

CERTIFICATE OF MASTER OR REGISTRAR (/") WHERE ALL THE
CREDITORS HAVE EITHER BEEN PAID OFF OR HAVE
CONSENTED TO THE REDUCTION.

{Title same as the Petition.)

I hereby certify that tho result of the inquiry which has been made

pursuant to the Order on this matter dated the 30th July 1909 and the

General Order of the Court in that behalf is as follows :

—

(/) The notices mentioned in the corresy)ond with those actually

certificate vrill, of course, have to given.
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The Petitioner the above-named Company has attended by its

Bohcitors.

A Hst of the debts claims and habiUties of or which affected the above-

mentioned company on the 201 li Sej^tember 1909 is set foi'th in the Schedule

hereto

—

The said Company has since paid off and discharged such of the said

debts claims and liabilities as are set out in the 1st Part of the said

Schedule.

All the creditors of the said Company named in the second part of the

said schedule have consented in writing to the proposed reduction of the

capital of the said Company. The sum of £ is the total amount
due from the said company to the creditors so consenting. Pursuant

to the said order of the 30th July 1909 notice of the presentation of the

Petition preferred unto this Court on the 26th July 1909 for obtaining the

sanction of the Court to the reduction of the Company's capital and that

the hst of creditors of the said Company was to be made out for the 20th

September 1909 has been inserted in the London Gazette and in the following

newspapers viz. the Times newspaper of the 13th August 1909 and the

Egyptian Gazette of the 16th August 1909.

And a Ust of the pei'sons who were creditors of the said Company on
the said 20th September 1909 together with an office copy of the affidavit

verifj'ing the same was left in my chambers on the 5th October 1909.

Notice of the List of Creditors of the said Company and requiring any
pel son claiming to be a creditor of the said Company on the 20th September
1909 and still to be a creditor of the said Company and who was not entered

on the said hst and claiming to be so entered to send on or before the 30th

November 1909 his name and address and the particulars of his claim and
the name and address of his sohcitor (if any) to Messrs. F.H. and E. (the

solicitors of the said Company) or in default thereof he would be precluded

from objecting to the proposed reduction of cajjital has been inserted in

the London Gazette of the 26th October 1909 and in the following news-
papers viz. the Times newspaper of the 26th October 1909 and the

Egyptian Gazette of the 29th October 1909.

Notice was sent on the 22nd October 1909 to such of the persons who
are named in the said list (who are the same persons as are named in the

Schedule hereto) that theyhad been entered on the said hst as being creditors

of the said Company on the said 20th September 1909 for the sums the

amounts of which are set opposite their respective names in the said list

and that if they claimed to be creditors for larger amounts than Avere stated

in the said list to be due they were required on or before the 30th November
1909 to send particulars and the names and addresses of their sohcitors

to the said Messrs. F.H. & E. or in default thereof the entries in the said

list would in all the proceedings under the appUcation to reduce the capital

of the said Company be treated as correct.

The evidence produced in answer to the said inquiry consists of

—

The said Order of 30th July 1909.

The three affidavits of A.C. filed respectively the 4th October 1909

the 24th July 1910 and the 3rd March 1910.

The joint affidavit etc. and the several exhibits in such affidavits
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respectively referred to and The London Gazette and the Times and Egyptian

Gazette newspapers hereinbefore referred to.

Dated this 4th day of March 1910.

Registrar Companies (Winding-up).

The Schedule before Referred to.

Debts claims and liabilities of or wliich affected the Company on the

20th September 1909.

Part I.

Those which have been paid off and discharged.

No. on
List.
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All the Creditors of the said Company named in the second part of the
said Schedule have consented in ^v^iting to the proposed reduction of the
Capital of the said Company. The sum of £ is the total

amount due from the said Company to the Creditors so consenting.

The said Company is willing to set apart and appropriate the
* N.B.— full amount of the debts * claims and liabilities set forth in the third

,.°^^^^^
r P^^*' of *lic said Schedule. Such debts claims and liabiUties amount

A\ ordinff oi , . ,

enquiry with altogether to £

affidavit in Pursuant to the said Order of the 15th of January 1909, notice
answer. of the presentation of the Petition preferred unto this Court on the

5th January 1909, for obtaining the sanction of the Court to the
reduction of the Company's Capital, and that the list of Creditors of the

said Company was to be made out as for the 31st March 1909 has been
inserted in the London Gazette of the 26th January 1909, and in the follo\ving

newspapers, viz, : The Times oi the 26th January 1909 and the Rand Daily
Mail (Transvaal) of the 18th February 1909.

And a List of the persons who were Creditors of the said Company on
the said 31st March 1909 (being the persons named in the exhibits " A.l."

to the affidavit of F.C.B. filed 30th April 1909 and in the exhibit " A.2
"

to the affidavit of W.H. filed 3rd May 1909) together with Office Copies

of the said Affidavits verifying the same was left in my chambers on the

said 3rd May 1909.

Notice of the List of Creditors of the said Company and requiring any

person claiming to be a Creditor of the said Company on the said 31st

March 1909, and who was not entered on the said List and claiming to be

so entered to send on or before the 10th of June 1909 his name and address

and the particulars of his claim to F.C. a member of the firm of Messrs.

A.C. & Co. (the Solicitors of the said Company) and as to the creditors

residing in the South African Transvaal to W.R.E. of

Johannesburg South Africa (an Accountant of the said Company) or in

default thereof he would be precluded from objecting to the proposed

reduction of Capital has been inserted iii the London Gazette of the 25th

of May 1909 and in the following newspapers, viz. : The Times of the 25th

May 1909 and the Rand Daily Mail (Transvaal) of the 29th May 1909.

Notice was sent on the 25th and 27th May 1909 respectively to such

of the persons who are named in the said List (who are the same persons

as are named in the Schedule hereto) that they had been entered on.

the said List as being Creditors of the said Company on the said 31st

March 1909 for the sums the amounts of which are set opposite

their respective names in the said List and that if they claimed to be

Creditors for larger amounts than were stated in the said List to be due

they were required on or before the 10th June 1909 to send particulars

and the names and addresses of their Sohcitors to the said F.C. and the

said W.R.E. respectively or in default thereof the entries in the said List

would in aU the proceedings under the application to reduce the Capital

of the said Company be treated as correct.

The evidence produced in answer to the said inquiry consists of the

said Affidavit of F.C.B. filed 30th April 1909 the said Affidavit of W.H.

filed 3rd May, 1909 the Affidavit of W.R.E. filed 5th October 1909 the

Affidavit of the said F.C.B., J.E.W. and F.C. filed 14th October 1909
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and the fui-thcr affidavit of the said F.C.B. tiled 28th October 1909 and

the several exhibits—the said affidavits respectively referred to and the

London Gazelles and the several newspapers hereinbefore referred to.

Dated the 27th October 1909.

Registrar Companies (Winding-up).

The Schedule Hereto,

Part I.

Debts claims and habilities of or which afiected the Company on the

31st day of March 1909 and which have since been paid ofiE and discharged.

JJo.in
List.
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Part III.

Debts claims and liabilities of the Company in respect of which the

Company is willing to set apart and appropriate the full amount.

No. in

List.
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in manner provided by section 49 (3) of the Companies (Consolidation) Act

1!)08 and who lias not consented to the proposed reduction of capital

intends to appear on the hearing of the petition for the reduction of the

capital of the above-named Company advertised to be heard on the

day of 19 and to oppose such petition (I).

When a member wishes to oppose a scheme for reduction on tlie

ground that it will operate unfairly, he should attend at the hearing

of and oppose the petition, and not take steps to restrain the company
from proceeding with the resolutions (w).

Even in cases which do not involve either diminution of liability

in respect of unpaid share capital or the payment to any shareholder

of any paid-up share capital, it is necessary to take out a summons
for directions. The order on such summons is usually in the form

on page G71, except that the last paragrajjh of such order is not

usually inserted ; the Court may, however, in a proper case dis-

pense with advertisements. Thus it has done so on evidence that

tlie company had never carried on business and had never issued a

prospectus {n), or that it has only a few small creditors (o). Applica-

tions to the Court to dispense with the words " and reduced " between

the presentation and hearing of the petition in cases where there is

no return of capital and no reduction of liability in respect of unpaid

capital sliould be made on application in chambers {p) on affidavit

be to take out a summons to vary at p. 589. It is usual in cases

the certificate of the Registrar or Avlicre no list of creditors is settled

Master. Such summons would in for the order on the sunimoas to

some cases be adjourned to come autlaorise creditors, who would not
on witli the petition, as was done seem to be in the same position as

in Re Credit Fonder, etc., of Emjlmid, members as regards opposing, and
(1871), II Eq. 356; see also members to attend: .see also

Telegraph Construction Co. (1870), Securities Insurance Co., [1894] 2

10 Eq. 384. Ch. 410, and Tamhrachernj Estates

(i) Any creditor settled on the Co. (1885), 29 C. D. G83.

list of creditors whose debt or claim (tn) Cp. Bannatync v. Direct

has not before the hearing of the Spanish Telegraph Co. (1886), 34
petition been discharged or deter- C D. 287.

mined or been secured in manner (n) West African Telegraph Co.

provided by s. 49 (3) of the Act, (1886), 55 L. J. (cH.) 436 ; but see

and who has not before the hearing ]\IunicipalTrtists Corporation (\SS6),

consented to the proposed reduc- 55 L. T. 632 ; see also British Land
tion may, after giving two clear and Alortgage Co. of America (IHS'y),

dtiys' notice to the sohcitor of the 53 L. T. 753 ; West Cumber-
company of his intention so to do, land Iron and Steel Co. (1888), 58

appear at the hearing of the L. T. 152.

petition and oppose the application : (o) E. C. Powder Co. (1887), 56

General Order as to Reduction of L. J. (ch.) 783.

Capital, 1909, r. 20; as to costs, (;;) Ma.xim Weston Electric Co.

ibid., V. 21, and see also post, p. 676. (1888), 59 L. T. 722 ; Pelsall Coal
It would seem members are entitled and Iron Co. (1890), W. N. 222;
to appear in all cases : cp. Barrow Solway Steamship (1889), 61 L, T.

Hceniatite Co. (1888), 39 C. D. 582, 659. It is stated in Buckley, 9th
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evidence (q). Nowadays it would seem that they are but rarely

acceded to, but the fact that the company carries on business to a

large extent abroad was at one time considered to be a reason for

dispensing with such words (r) ; but it would appear that this can

no longer be considered to be the case (s). Sometimes the Registrar

requires only a limited use of the words " and reduced "
{t).

AFFIDAVIT IN SUPPORT OF SUMMONS WHERE IT IS DESIRED
TO DISPENSE WITH THE USE OF THE WORDS "AND
REDUCED" (IN ADDITION TO AFFIDAVIT VERIFYING

, PETITION).

(Title same as Petition.)

1 of in the County of make oatli and say

as follows :—

1. I am the Managing Director (or as may be) of the above-named

Company (hereinafter called the Company).

2. Thei'e are no creditors of the company other than (set out names)

and notice of the proposed reduction has been given to all of them and the

Company's business is likely to be injured by the use of the words " and

Reduced " [state reasons].

The Company's business is entirely carried on in town in the county

of and aU the creditors of the Company are likely to be reached

if the fact of the presentation of the petition and the date fixed for hearing

the same is properly advertised [state reasons why the Company's business

is likely to be injured by the use of the words " and reduced "] or

The Company's business is entirely carried on in the following foreign

countries :

—

and all

its creditors arc likely to be reached by advertisements in the principal

newspaj)ers of such countries. If a list of creditors is settled or if the words
" and reduced " are added to the name of the Company, it will be thought

Ed. 142, that if it is desired to in Municipal Trusts Corporation

dispense with these words in the (1886), 55 L. T. 632.

title to the petition, application (r) Cp. Sumatra Tobacco (1898),

should be made before the pre- W. N. 80.

sentation of the petition. (s) Monmouthshire Steel Co.,

(q) In past years orders were [1906] W. N. 128 ; Lindner c& Co.,

made in River Plate Fresh Meat Co. [1911] W. N. 66, where the company
(1885), 52 L. T. 39 ; Langdale was only required to continue the

Chemical Manure Co. (1878), 26 use of the words for about a

W. R. 434 ; London and County fortnight, instead of the usual

Plate Glass Co. (1885), 53 L. T. montli, after the order; but see

486 ; Pelsall Coal and Iron Co. Australian Estates and Mortgage Co.,

(1890), W. N. 222 ; British Larul and [1910] 1 Ch. 414, in which case the

Mortgage Co. of America (1885), 53 use of these words was throughout
L. T. 753 ; New Quebrada Railway dispensed witli.

Land and Copper Co. (1888), W. N. {t) See Order J. C. and T. Field,

233. But the Court declined to Ltd. and Redxiced 00141 of 1911,

make such an order in Solway post, p. 671.

Steamship (1889), 61 L. T. 659, and
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that the Company is in financial difficulties, and the credit of the Company

's likely to be injured

or

as may be.

3. The proposed reduction does not involve the diminution of any

liabihty in respect of unpaid capital or the payment of any shareholder

of any paid-up capital.

4. I am able to depose to the above facts from inforn;ation obtained

in the exercise of my duties as managing director (or as may be) and from

an insp(!ction of the books of the company', Swom at etc.

ORDER ON summons DISPENSING WITH A LIST OF CREDITORS.
ETC., AND REQUIRING A LIMITED USE OF THE WORDS
" AND REDUCED " UNTIL THE HEARING.

(Title.)

Upon the application by Summons dated the 17th day of Maj- 1911

of the above-named J.C. & J. Field Limited and Reduced the Petitioner

named in the Petition presented unto this Court in the above matters

on the 17th day of May 1911 and ujjon hearing Counsel for the A|)plicant

and upon reading the said Petition and the joint and several AiHdavits of

H.S.S., G.M.B. & C.E. filed the 18th day of May 1911 and the seveial

Exhibits therein referred to and the Court being of opinion that the pro-

posed reduction of the Capital of the said Company does not involve

either the dimiimtion of any liability in respect of un[)aid up {'aj)ital or

the payment to any Shareholder of any paid up Capital.

It is Ordered that the List of Creditors of the said Company and the

Oflfico Copy Affidavit verifying such list mentioned or referred to in the

Rules of Procedure of this Court of the 3rd May 1909 under the above-

mentioned Act and thereby directed to be left in the Chanibers of the

Judge be dispensed with (u).

And it is Ordered that the said Petition be placed in the paper for

hearing before his Lordship Mr. Justice Neville on Tuesday the .'iOth day

of May 1911 when any creditor or shareholder who desires to object may
attend and be heard.

And it is Ordered that notice of the presentation of the said Petition

and of the said day fixed for the hearing thereof be inserted in the London

Gazelle of the 23rd day of May 1911 and in Tht Times Newspaper of the

24thday of May 1911.

And it is Ordered that the addition of the words " and Reduced
"

to the title of the said Company be dispensed with except on bill heads,

invoices, correspondence and other documents and articles of oflice

stationery generally used or executed by the said Company until the

hearing of the said Petition. [./. ('. and J. Field, Ltd. and Reduced, OOlil

of 1911. Mr. Registrar Hood, May 23rd, 1911.]

(it) The general order applies to far ns it is dispensed with,

this class of reduction except in so
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form of advertisement where enquiry as to debts
dispensed with.

In the High Cqurt of Justice,

Chancery Division.

Mr. Justice

In the Matter of the Company Limited [and Reduced (a;)]

and

In the Matter of the Companies (Consolidation) Act, 1908.

Notice is hereby given that a petition was on the day of

19 presented to His Majesty's High Court of Justice for the con-

firmation of the reduction of the capital of the above-named Company
from £ to £ and Notice is hereby further given that the

said petition is directed to be heard before the Honourable Mr. Justice

on the day of 19 and any person interested in

the said Company whether as a creditor or otherwse desirous of opposing

the making of an order for a confirmation of the said reduction of capital

should appear at the time of hearing by himself or his counsel for the

purpose and a copy of the said petition will be furnished to any such

person requiring the same by the undersigned on payment of the regulated

chai'ge for the same.
A.B. of

Solicitors for the said Company.

If the Court is satisfied that the necessary preliminaries have

been gone through and complied with, it may make an order con-

firming the reduction on such terms and conditions as it thinks

ft (?/). It may no doubt slightly modify the resolution in so doing,

but it cannot substantially alter them (z). In one case it directed

that the order should be without prejudice to the rights of share-

holders whose shares had been forfeited, and who were alleged to be

insolvent (a), and, in another case (b), where certain shareholders

were to receive perpetual debenture stock in place of their shares,

it directed that such debenture stock should not be irredeemable but

redeemable at the end of forty years.

The Registrar of Joint Stock Companies on production to him of

an order of Court confirming the reduction of the share capital of a

company and delivery to him of a copy of the order and of a minute

(approved by the Court) showing with respect to the share capital

of the company as altered by the order the amount of the share

capital the number of shares into which it is to be divided and the

(x) If the Order dispenses with Pavilion Newcastle. - upon - Tyne,

these words, they can be omitted [1911] W.N. 235, and also infra,

from the advertisement. p. 730.

(y) Companies (Consolidation) (s) See, for instance, Anglo-

Act, 1908, s. 50. Where the French Exploration Co., [1902] 2

necessary preliminaries have not Ch. 845.

been complied with, the Court will (a) Great Western Steamship Co.

sometimes, instead of simply dis- (1887), 56 L. J. (ch.) 3.

missing the petition, order it to (&) Thomas de la Rue ds Co.,

stand over tmtil they have been [1911] 2 Ch. 361.

comphed with. See, for instance.
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amount of each share and the amount (if any) at the date of ihe

registration deemed to be paid up on each share must register the

order and minute (c). The minute must state the amount paid up
on ' each " share, and where different amounts are paid up on
different shares, it will be necessary to show by referring to the

numbers of the shares, what is paid up on each {d). This latter

provision is obviously not applicable to stock which must be fully

paid and has no numbers.

It is usual, though probably not absolutely necessary (e) for the

Court to require the minute to state not only what the capital is

after reduction, but what it was before reduction (/).

On the registration and not before the resolution reducing share

capital as confirmed by the order so registered will take effect (g).

Notice of the registration must be published in such manner as

the Court directs {h). Tlie Court cannot dispense with this notice {i),

but it is only necessary to advertise the fact of registration and the

minute need not be set out (k). The order generally is for such

advertisements to be inserted in the same newspapers as those in

which the hearing of the petition was advertised.

The Registrar of Joint Stock Companies must certify tmder his

hand the registration of the order and minute and his certificate will

be conclusive evidence that all the requirements of the Act with

respect to reduction of capital have been complied with and that the

share capital is such as is stated in the minute (Z). So the reduction

will be valid once the order and the certificate of the Registrar has

been obtained, even in cases where the Articles of Association contain

no power to reduce (m), or where the special resolution has not been

properly passed {n).

The minute when registered will be deemed to be substituted for

the corresponding part of the memorandum, and will be as valid and

alterable as if it had originally been contained therein ; and must be

(c) Companies (Consolidation) 61 L. T. 659.

Act, 1908, s. 51 (1). (/ ) Barrow Haematite Co., [1888]
{d) Oceana DevelopinentCo.,{lQl2] 39 C. D. 582; West Cumberland

VV. N. 138; Solway Steamship Co. Iron and Steel Co. (1888), 58 L. T.

(1889), 61 L.T. 659; for the form of 152; Britannia Mills, Huddersfidd
minute where capital is roturncd (1888), W. N. 103.

Lees Brook Spinning Co., [1906] 2 (g) Companies (Consolidation)

Ch. 394 ; Anglo-Italian Bank, [1906] Act, 1908, s. 51 (2).

W. N. 202 ; General Industrials (/t) Ibid., s. 51 (3).

Development Syndicate, [1901] W.N. (i) London Steamboat Co. (1883),

23, all of which disapprove of 31 W. R. 781.

Calgary and Edmonton Land Co., {k) Oceana Developmnil Co., [\Q\2]

[1906] 1 Ch. 141, and Chelmsford W.N. 138. For tlu- older practice.

Land Co., [1904] W. N. 106. For see Canada North Western Land Co.
form of minute where calls are in (1885), \V. N. 61.

arrear : American Pastoral Co. {I) Companies (Consolidation)

(1890), 2 Meg. 62 L. T, 625, and for Act, 1908, s. 51 (4).

other forms of minutes, pos<, pp. 686 (m) Walker aTid Smith (1903), 72
et seq., and see also the petitions and L. J. (ch.) 572.

orders herein set out. (n) Ladies^ Dress Association v.

(e) Solway Steamship Co. (1889), Pulbrook, [1900] 2 Q. B. 376.

S.C.L. -I— 2 X
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embodied in every copy of tlie memorandum issued after its

registration.

If a company makes default in complying witli the requirements

of this section it will be liable to a fine not exceeding £1 for every

copy in respect of which default is made, and every director or

manager of the company who knowingly and wilfully authorizes or

permits the default will be liable to a like penalty (o).

In any case of reduction of share capital, the Court may require

the company to publish as the Court directs the reasons for reduc-

tion, or such other information in regard thereto as the Court may
think expedient with a view to give proper information to the public,

and, if the Court thinks fit, the causes which led to the reduction {p).

Another point the Court deals with on the order is the question

of how long the company is to retain the words " and reduced " as

part of its name (q), the usual order in such cases is to require them

to be retained for a period of one month. In one case Wright, J.,

stated it was his practice to dispense with them altogether in the case

of companies whose business was abroad (r), as they were liable to

lead to mistakes, and Neville, J., in the case of a company carrying

on business in Australia dispensed with them, on the ground that

they were likely to be misunderstood in Australia (s). In one case {t),

where there had been a slip in convening the meetings, Parker, J.,

ordered the petition to stand over for fresh meetings to be held, and

dispensed with the words " and reduced " in the meantime.

In Lawrence and Bullen {u) the Court to avoid copyright difficulties

dispensed with the use of the words " and reduced " on the company

entering into certain undertakings. The Court will sometimes

sanction a limited use of the words " and reduced " {x), but some of

the Judges take the view they have no power to do this.

The Court will also in such cases, if the case be within section 49 (1),

give directions for the purpose of securing creditors who are entitled

to object and have not been paid ofi or consented, and whose debts

have not determined or been discharged. In such cases it is not

(o) Companies (Consolidation) post, pp. 685 and 686.

Act, 1908, s. 52. {q) See General Order as to

(p) Ibid., s. 55. The Coiirt occa- Reduction of Capital, 1909, r. 23.

sionally avails itself of this power. (r) Sumatra Tobacco Co. (1898),

Eady, J., reqviired it in Truman, W. N. 80 ; but see Monmouthshire

Hanbury, Buxton <k Co., [1910] 2 Steel Co., [1906] W. N. 128, and

Ch. 498, where dividends had very supra, pp. 669 and 670.

recently beer, paid, and there was a (s) Australian Estates and Mart-

very large reduction which was gage Co., [1910] 1 Ch. 414.

thrown entirely on one class of the (t) Pavilion, Newcastle - upon-

shares, such class of shares being T^/^^e, [1911] W. N. 235.

all in a few hands, and it was also (u) [1901] W. N. 158.

required in Barclay, Perkins cfc Co., (x) See Order in Cotvling Spinning

Times Newspaper, May 24, 1911. Co., Ltd. and Reduced, 00230 of

For lorm of such advertisement, 1911, m/ra, pp. 676 e< •seg'.
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unusual for payment into Court to be directed with liberty to the

company or any such creditor to apply for payment out (7) ; but

sometimes the Court is satisfied by a sum being paid to a separate

account at a bank, or even by a sum being appropriated in the books

of the company (2).

Members of tlie company past or present will not ])e liable in

respect of any share to any call or contribution exceeding in amount

the difference (if any) between the amount paid or (as the case may
be) the reduced amount if any which is to be deemed to have been

paid on the share and the amount of the share as fixed by the

minute ; but if any creditor entitled in respect of any debt or claim

to object to the reduction of share capital, is by reason of his ignorance

of the proceedings for reduction, or of their nature and effect with

respect to his claim not entered on the list of creditors and after the

reduction the company is unable within the meaning of the provisions

of the Act with respect to winding-up by the Court, to pay the amount

of his debt or claim, then

(1) Every person who was a member of the company at the date of

the registration of the order for reduction and minute, "will be

Uable to contribute for the payment of that debt or claim an

amount not exceeding the amount which he would have been

hable to contribute if the company had commenced to be wound

up on the day before that registration ; and

(2) If the company is wound up, the Court, on the apphcation of any

such creditor, and proof of his ignorance as aforesaid may, if it

thinks fit, settle accordingly a fist of persons so hable to con-

tribute, and make and enforce calls and orders on the contri-

butories settled on the hst as if they were ordinary contributories

in a winding-up.

Nothing in this section affects the rights of the contributories

among themselves (a)

.

If any director, manager, or officer of the company wilfully con-

ceals the name of any creditor entitled to object to the reduction, or

wilfully misrepresnts the nature or the amount of the debt or claim

of any creditor, or if any director or manager of the company aids

or abets in or is privy to any such concealment or misrepresentation

as is above mentioned, every such director, manager or ofiicer will

be guilty of a misdemeanour.

(2/) For form of Order see Sharp requires au undertaking. Where

Stewart <Sc Co. (1867), 5 Eq. 155 ; and tliis is not so the Order will not go

the Order in Colorado Mortgage ami till the Registrar is satisHod by

Investment Co., 0{)\\Q ol l^li), post, proper evidence that tho Judge's

pp. 682 €,t eeq. ; and see General requirements have been complied

Order as to Reduction of Capital, with.

1009, r. 22. Tlu! application for (a) Companies (Consolidation)

payment ont will \>o by siumnons. Act, 1908, s. 53.

(z) la some cosed the Court only
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With regard to costs in cases under section 49 of the Act where

a creditor who appears at the hearing under Rule 20 of the General

Order as to Reduction of Capital of 1909, is a creditor the full amount
of whose debt or claim is not admitted by the company, and the

validity of such debt or claim has not been inquired into and adjudi-

cated upon under section 49 (3) of the Act, the costs of and occasioned

by his appearance will be dealt with as to the Court may seem just,

but in all other cases a creditor appearing under Rule 20 will be

entitled to the costs of such appearance, unless the Court is of opinion

that in the circumstances of the particular case his costs ought not

to be allowed (6).

The general practice in cases not coming under rules 20 and 21,

is to give creditors and members their costs where their appearance

at the hearing has assisted the Court, or where there is a question of

doubt or difficulty (c). It would seem proper for appeals in matters

of reduction of capital to be placed in the interlocutory list {d).

With regard to fees the provisions of the General Order as to

reduction of capital of 1909 are as follows :

—

" Solicitc/rs' fees.—Solicitors shaU be entitled to charge and be allowed
" for duties performed under the Act in relation to matters dealt Avith by
" this Order the same fees as they have heretofore been entitled to charge
" and be allowed for the like duties performed under the Companies Acts,

" 1862 to 1907, unless the Court or Judge shall otherwise specially direct.

" Court fees.—The same fees of Court shall be paid in relation to pro-

" ceediiigs dealt ^vith by this Order as have heretofore been paid in relation

" to like proceedings dealt with by the General Orders of the 21st day of

" March, 1868, and the 2nd day of March 1869, and such fees shall be
" collected by stamps in the like manner as the same have heretofore been
" collected or in such other manner as may from time to time be directed by
" the Lords Commissioners of His Majesty's Treasury in pursuance of the
" powers vested in them by the Pubhc Officers' Fees Act, 1879 (e)."

ORDER SANCTIONING REDUCTION, RESERVING THE RIGHT
TO RECOVER ARREARS OF CALLS, AND REQUIRING A
LIMITED USE OF THE WORDS " AND REDUCED."

{Title.)

Upon the Petition of the above-named CowUng Spinning Company
Limited and Reduced on the 21st June 1911, preferred unto this Court

and upon hearing Counsel for the Petitioner on the 11th July 1911,

(6) General Order as to Reduction Society, [1903] W. N. 120. And
of Capital, 1909, r. 21. as to who may appeal from an

(c) See Thomas de la Rue, [li)ll] order confirming a reduction of

2 Ch. 361. capital, see Securities Insurance

(d) Samuel Allsop and Sons, Co., [1894] 2 Ch. 410.

[1903] W. N. 132 ; Naval, Military, (c) General Order as to Reduction

and Civil Service Co-operative of Capital, 1909, rr. 24 and 25.
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and upon reading the said Petition the Order dated the 30th Juno 1911,

dispensing A\dth the list of Creditors the Affidavit of R.S. and the Affidavit

of J.B. both filed the 27th June 1911, and the further Affidavit of the said

U.S. filed this day and the several Exhibits in the said Affidavits or some
of them respectively referred to the London Gazette dated the 30th June
1911 and TAe Time.s Newspaper dated the 1st July 1911, and each con-

taining a notice of the presentation of the said Petition and that the same
was appointed to be heard on the 11th July 1911.

This Court doth Order that the cancellation and reduction of the

capital of the above-named Company resolved on and effected by the

special resolution passed and confirmed at two Extraordinary General

Meetings of the Petitioners the said Cowling Spinning Company Limited

and Reduced held respectively on the 29th May 1911 and the 15th June

1911 and which resolution was in the words and figures following that is

to say

—

" That the Capital of the Company be reduced from £150,000 divided
" into 10,000 Preference Shares of £5 each, and 20,000 Ordinary Shares
" of £5 each, to £126,644 divided into 10,000 Preference Shares of £5 each,

" 16,644 Ordinary Shares (to be called ' Ordinary A Shares ') of £4 each,

" and 3,356 Ordinary Shares (to be called ' Ordinary B Shares ') of £3
" each, and that such reduction be effected by cancelling paid up capital

" which has been lost or is unrepresented by available assets to the extent

" of £1 per share on each of the 16,644 Ordinary Shares which have been
" issued and are now outstanding, and to the extent of £2 per share on each
" of the 3,356 Ordinary Shares which have been issued but have been
" subsequently forfeited and not re-issued, and by reducing the nominal
" amount of all the said 16,644 Ordinary A Shares in the Company's
" Capital from £5 to £4 per Share, and the nominal amount of all the said

" 3,356 Ordinary B. Shares in the Company's Capital from £5 to £3 per

" share, but so that the reduction to be effected shall be without pre-

" judice to the right of the Company to sue for and recover all arrears of

" calls now outstanding and duo in respect of the said Preference and

" Ordinary Shares or any of them."

be and the same is hereby confiimed in accordance with the provisions

of the above mentioned Act.

And the Court doth hereby a]iprovc the form of the Minute set forth

in the Schedule hereto.

And it is Ordered that this Order be ])roduccd to the Registrar of

Companies and that an Office Copy thereof be deUvered to him together

with a Miimte in the Avords or to the effect set forth in the said Schedule.

And it is Ordered that Notice of the Registration by the Registrar

of Companies of this Order and of the said Minute be published as follow.>

that is to say once each in the London Gazette and in The Times Newspaper

within 10 days after such Registration.

And it is Ordered that the addition of the words " and Reduced "

to the title of the said Company be continued for one month from tlie

11th July 1911 on all invoices, bill heads, correspondence, documents and

stationery generally used by the above-named Company but otherwise

it be dispensed with.

And this Order is without prejudice to the Com]iany"s right to sue

for and recover all arrears of calls now outstanding and due in respect of

any of the shanks hereinbefore nicnfioneii.
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The right to recover the said arrears is expressly reserved by the Order

of the High Court of Justice Chanceiy Division made in the Matter of the

above-named Company and dated 22nd -'uly 1911.

At the time of the registration of this Minute the residue of tlie said

Preference Shares namely 9231 are unissued and the said 3356 Ordinary
" B " Shares have been forfeited and have not been reissued. [Re Cowling

Spinning Co., Ltd.' and Reduced, 00230 of 1911. Neville, J., July 22nd,

1911.]

FORM OF ORDER ON PETITION WHERE THE REDUCTION
PROPOSED DOES NOT INWOLVE THE DIMINUTION OF
ANY LIABILITY IN RESPECT OF UNPAID CAPITAL OR
THE PAYMENT TO ANY SHAREHOLDER OF AN^ PAID-

UP CAI'ITAL, AND A LIST OF CREDITORS HAS BEEN
DISPENSED WITH.

[Title same as Petition.)

Upon the petition of the Company Limited and Reduced on

the day of 19 preferred unto this Court and upon

hearing counsel for the petitioners and upon reading the said petition

an order dated the affidavit of filed and tho

following newspapers each containing an advertisement that tho

petition was appointed to be heard on 4th February 1905 namely the

Lomlon Gazette dated 22nd November 1904 and The Times newspaper of

the 24th November 1904 this Court doth order that the special resolution

passed on the 19 and confirmed on the 19

and which was in tho words and figuies follomng (set out resolution) bo

conhnued in ctjnformity with the provisions of the Companies Act 1867

and the Companies Act 1877 and it is ordered that the words "and

reduced" continue to form part of the name of the Company for one

month from the date of this order and the Court doth approve of the

minute set forth in the schedule hereto and it is ordered that this order

be produced to the Registrar of Joint Stock Companies and that an office

copy of this order be dehvercd to him together with a minute in the words

or to the effect of the minute in the schedule hereto and it is ordered that

notice of the registration of this order and of the said minute be published

(3nce in (here set out the newspapers in which pubhcation is required)

within three weeks after registration. [Xatinnfil Bank of China, Ltd.,

1904, No. 0150. Farwell, J., March 3rd, 1905.]

The Schedule hereinbefore Referred to.

[Set out minute.]

FORM OF ORDER WHERE REDUCTK^X INVOLVES RETURN
OF PAID-UP CAPITAL,

(Tiae.)

Upon the petition of the above-named United Egyptian Lands Ltd.

and Reduced on the 19 preferred unto this Court and uixm hearing

Counsel for the petitioner and upon reading the said Petition the order datt-il

the 19 directing an inquiry as to the debts claims and UabiUtics
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of or affecting the above-named Company on the 19

the affidavit of filed the 19 the affidavit etc.

and the exhibits in the said affidavits or some of them respectively referred

to the Certificate of the Registrar Companies (Winding-up) dated the

19 in answer to the inquiry directed by the said order of

19 the London Gazette and The Times and the Egyptian

Gazette newspapers all dated the 19 and each containing

a notice of the presentation of the said petition and that the same was
appointed to be heard on the 19 . This Court doth order

that the cancellation and reduction of the capital of the above-named

Company resolved on and effected by the special resolution passed and

confirmed at two extraordinary general meetings of the petitioner the said

United Egyptian Lands Limited and Reduced held respectively on the

19 and the 19 and which resolution was in the words and figures

following that is to say [here set out resolution] be and the same is hereby

confirmed in accordance with the provisions of the above-mentioned Act

and the Court doth hereby approve of the form of the minute set forth

in the schedule hereto. And it is ordered that this order be produced to

the Registrar of Companies and that an office copy thereof be deUvered

to him together with a minute in the words or to the effect set forth in the

said schedule. And it is ordered that notice of the Registration by the

Registrar of Companies of this order and of the said minute be published

as follows that is to say once each in the London Gazette and in The Times

and the Egyptian Gazette newspapers within 10 days after such registration.

And it is ordered that the addition of the words " and reduced " to the

title of the said Company bo continued for one month from the date of

this order.

The Schedule above Referred to.

Minute approved by the Court.

[Here the minute is set out.]

{United Egyptian Lands, Ltd. and Reduced, 00291 of 1909, April 27th,

1910. SwiNFEK Eady, J.]

ORDER SANCTIONING CANCELLATION AND REDUCTION OF
CAPITAL UNDER AN AGREEMENT BY WHICH THE COM-
PANY WERE TO PURCHASE THEIR LATE MANAGER'S
SHARES.

{Title.)

Upon the Petition of the above-named North American Land and
Timber Company Limited and Reduced on the 2nd March 1911 preferred

unto tliis Court and upon hearing Counsel for the Petitioner and upon
reading the said Petition the Order dated the 17th March 1911, the

affirmation of W.S.B. & M. filed the 8th March 1911, the affirmation of

J.W.C. and the affidavit of F.A.B. filed the 9th March 1911 the affidavit

of H.G.C. filed the 23rd March, 1911, and the exhibits in the said affirma-

tions and affidavits or some of them respectively referred to the Certificate

dated and filed the I2th May 1911 of the result of the inquiry directed
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by the said order dated the 17th March, 1911 the London Gazette dated

the 16th May 1911 and The Times newspaper dated the loth May 1911

and each containing a notice of the presentation of the said petition and

that the same was appointed to be heard on the 23rd May 1911.

This Court doth Order that the cancellation and reduction of the

capital of the above-named Company resolved on and effected by the

special resolution passed and confirmed at two Extraordinary General

Meetings of the Petitioner the said American Land and Timber Company
Limited and Reduced held respectively on the 8th February 1911 and the

24th February 1911 and Avhich resolution was in the words and figures

following that is to say —
"(1) That having regard to the provisions of the Agreement dated

" the 7th day of January 1911 and made between the Company of the one
" part and J.B.W. of Lawrence in the (State of Kansas in the United
" States of America of the other part the Capital f)f the Company bo
" reduced from £350,000 divided into 350,000 shares of £1 each of which
" 126,000 shares have been issued and are fully paid up and 224,000
" shares are unissued to £314,419 divided into 314,419 shares of £1 each
" and that such reduction be effected by cancelhng the 35,581 fully paid

" up shares now held by the said J.B.W. namely :

—

Inclusive.
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each. At the time of the registration of this Minute 90,419 shares are

issued and are deemed to be fully paid up being the shares numbered

respectively :

—

1
Inclusive.
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This Court doth Hereby Sanction the scheme of arrangement

as set forth in the seventh paragrapli of the said petition and in the First

Schedule hereto and Doth Declare the same to be binding on the said

holders of Preferred and Ordinary Shares respectively of the said Company

and also on the said Company.

And this Court doth Order that the cancellation and reduction of

the capital of the above-named Company resolved on and effected by the

special resolutions passed and confirmed at two extraordinary general

meetings of the Petitioner the said Colorado Mortgage and Investment

Company Limited and Reduced held respectively on the 30th May 1910

and the 14th June 1910 and which resolution was in the words and figures

following that is to say

—

" That the capital of the Company be reduced from £.300,000 (divided

"into 30,000 Preferred Shares and 30,000 Ordinary Shares of £5 each

"respectively) to £150,000 divided into 30,000 Ordinary Shares of £5

" each and that such reduction be effected by cancelling all the sxid 30,000

" Preferred Shares of which 25,140 only have been issued and are fully

" paid up ;

"

be and the same is hereby confirmed in accordance with the provisions

of the above-mentioned Act.

And the Court Doth Hereby Approve the form of the minute .set

forth m the Second Schedule hereto.

And it is Ordered that this order be produced to the Registrar of

Companies and that an office copy thereof be delivered to him together

Avith a minute in the words or to the effect set forth in the said Second

Schedule hereto.

And it is Ordered that notice of the registration by the Registrar

of Companies of this order so far as it appUes to the cancellation and

reduction of the capital of the above-named Company and of the said

minute be published as follows that is to say once each in the Lomlon

Gazette and in The Times newspaper within ten days after such registration.

And it is Ordered that the addition of the words " and Reduced "

to the title of the said Company be continued for two months from the

date of this order.

And it is Ordered that the funds lodged in the Bank of England

to the credit of the Supremo Court Suspense Account bo transferred and

lodged in Court as directed in the Lodgment Schedule hereto.

And the said Comyiany is to be at liberty to apply for payment out to

it of the funds hereinbefore directed to be lodged on the due production

of evidence that the alleged claims of the creditors hereinbefore referred

to have been secured by money paid into the Supreme Court of the State

of Colorado in the United States of America for that purpose and gene-

rally with reference to the said moneys.

The First Schedule before Refekued to.

Scheme of arrangement as sanctioned by the Court.

1. The capital of the Company shall be reduced by cancelling all tlic.

30,000 Preferred Shares of £5 each of which 25,140 only have been issued

and are fully paid up.
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2. All arrears of dividends (whether declared or not) on the said Pre-
ferred Shares shall be cancelled.

3. Debenture Stock to the amount of £125,700 shall be created by the
Company and issued to the holders of the said Preferred Shares in propor-
tion to the nominal amounts of the Preferred Shares held by them re-

spectively.

4. The said Debenture Stock shall bear interest at the rate of 4 'per

centum per annum as from the 1 1th November 1909 and be repayable
on the 11th November 1919 but redeemable at the option of the Company
at any time by purchase or by tender not over par and by drawings at par.

5. The Company shall not pay any dividend on any of its shares until

the said Debenture Stock shall have been paid off.

6. The Company may assent to any modification of this scheme or to

any conditions which the Court may think fit to approve or impose.

The Second Schedule before Referred to.

Minute approved by the Court

" The capital of The Colorado Mortgage and Investment Company
" Limited and Reduced henceforth is £160,000 divided into 30,000 Ordinary
" Shares of £5 each reduced' from the original capital of £300,000
" divided into 30,000 Ordinary and 30,000 Preferred Shares of £5 each
" respectively. At the time of the registration of this minute the sum
"of £5 has been and is to be deemed to he paid up on each of the said
" 30,000 Ordinaiy Shares."

Registrar Companies (Winding-up).

Lodgment Schedule.

In the High Court of Justice,

Chancery Division.

November 1910.

Re The Colorado Mortgage and Investment Company Limited and Reduced.

Ledger Credit as above : " Security to answer Claims of M.G.S. and

W.B.G.S. and Costs relating thereto."

Particulars of Funds to be
lodged to the Account of
the Paymaster-General.
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form of advertisement of registration of order
and minute.

In the High Court op Jdstice,

Chancery Division.

Mr. Justice

In the Matter of The Company Limited and Reduced
and

In the Matter of the Companies (ConsoUdation) Act 1908.

Notice is hereby given that the order dated the 12th day of December

1911 confirming the reduction of the capital of the above-named Company
from £500,000 to £50,000 and the Minute approved by the Court showing

with respect to the capital of the company as altered tlie several parti-

culars required by the above-mentioned Act w^as registered by the

Registrar of Joint Stock Companies.

The said Minute is in the words and figures foUomng namely [liere

set out minute].

Dated the day of 19. .

A.B. (/) and Co.

Sohcitors to the above-named Company.

(The same, oiviNa Reasons for Reduction.)

In the Matter of the Companies (Consohdation) Act 1908

and

In the Matter of Truman Hanbuiy Buxton and Co. Linxited and Reduced.

Notice is hereby given that the Order of the High Court of Justice

(Chancery Division) dated the 26th day of July 1910 confirming the re-

duction of the capital of the above-named Company from £2,215,000 to

£1,425,250 and the Minute (approved by the Court) sho^\^ng with respect

to the capital of the Company as altei-ed the several particulars required

by the above-mentioned Act were registered bj^ the Registrar uf Joint

Stock Companies on the 5th day of August 1910.

And notice is hereby also given pursuant to the said Order and to

Section 55 of the above-mentioned Act that the reason for the reduction

of the Capital of the Company is the loss of upwards of £1,000,000 of the

capital value of the assets of the Company by reason of the depreciation

in value of freehold and leasehold licensed properties of the Company
and of licensed properties upon tlie security of whicli moneys of the Com-
pany have been advanced and that such depreciation has been caused by
the imposition of increased taxation culminating in the increased duties

payable under the provisions of the Finance (1909-10) Act 1910 (/t).

And notice is hereby also given that the said Minute is in the words
and figures following :

—

" The Capital of Truman Hanbury Buxton and Company Limited

"and Reduced is henceforth £1,425,250 divided into 12,150 Ordinary
" shares of £35 each and 100,000 Preference Shares of £10 each instead
" of the former capital of £2,215,000 divided into 12,150 Ordinary Shares

(/) In Barclay, Perkins cfc Co., the words "culminating in tlie

Times newspaper, May 24, 1911, increased duties payable under the
Nevillk, J., ordered a similar provisions of the Finance (100!)-10)

advertisement, but directed that Act, 1910," should bo omitted.
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" of £100 each and 100,000 Preference Shares of £10 each. At the time
" of the registration of this Minute the whole of the said Ordinary Sliares

" numbered 1 to 12,150 inclusive and 50,000 of the said Preference Shares
' numbered 1 to 50,000 inclusive have been issued. The sum of £30 has
" been paid and is to be deemed to be paid up on (!acli of the said Oidinary
" Shares and tlie sum of £10 has been and is to be deemed to be paid up
" on each of the said issued 50,000 Preference Shares. The remaining
" 50,000 Preference Shares have not been issued and nothing has been
" or is to be deemed paid up thereon."

Dated A.B. of etc.

Various Forms of Resolutions and Minutes.

Where one class of shareholders is to be paid ofi and their shares

cancelled and some shares of the other class are not fully paid.

Resolution.

" That the Capital of the Company be reduced from £20,300 divided

into 300 founders' shares of £1 each and 20,000 ordinary shares of £1

each to £20,000 divided into 20,000 ordinary shares of £1 and that such

reduction be effected by returning to the holders of the 300 founders'

shares the whole amount paid or credited as paid on such shares and by

canceUing such shares."

Minute.

The capital of the Company Limited and Reduced

is henceforth £20,000 divided into 20,000 ordinary shares of £1 each

instead of the original capital of £20,300 divided into 20,000 ordi-

nary shares of £1 each and 300 deferred shares of £1 each at the

time of the registration of this minute 18,000 only of the said ordinary

shares Nos. 1 to 18,000 both mclusive have been issued of the said issued

ordinary shares 14,000 shares Nos. 1 to 5000 both inclusive and 9001

to 18,000 both inclusive have been and are to be deemed fuUy paid up

and the remaining 4000 thereof Nos. 5001 to 9000 both inclusive have

been and are to be deemed paid up to the extent of 15s. per share and

nothing is to be deemed paid up on the unissued ordinary shares Nos.

18,001 to 20,000 both mclusive (g).

Resolution.

Where some shareholders of each of several classes are to be

paid off and their shares cancelled and some shares of the company
are unissued.

That the capital of the Company be reduced from £10,000 divided

into 5000 preference shares of £1 each and 5000 ordinarj'- shares of £1

each to £1000 divided into 500 preference shares of £1 each and 500

ordinary shares of £1 each and that such reduction be effected by returning

to the holders of the 4500 preference shares numbered 1 to 4500 both in-

clusive and of the 4500 ordinary shares numbered 5001 to 9500 both

(g) The minute should always also state with regard to forfeited

state with regard to imissixed shares shares which have been extinguished
that nothing has been or is deemed that such shares have been so
to be paid up thereon. It should forfeited and extinguished.
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inclusive, the whole amount paid or credited as paid on such shares and by
cancelling such shares.

RIlNUTE.

The capital of the Company Limited and Reduced is hence-

forth £1000 divided into 500 preference shares of £1 each numbered 4501

to 5000 both inclusive and 500 ordinary shares of £1 each numbered
9501 to 10,000 both inclusive instead of its original capital of £10,000

divided into 5000 ordinary shares of £1 each and 5000 preference shares

of £1 each. At the time of the registration of this minute all the said

preference shares and 250 of the said ordinary shares Xos. 9501 to 9750 have

been issued and have been and are to be deemed to be fully paid up and

250 of the said ordinary shares Nos. 9751 to 10,000 have not been issued

and nothing is to be deemed to be paid up thereon.

Where the shares of the company are all of one class and the

same amount has been paid and is to be repaid in respect of each

share.

Resolutiox.

That the capital of the Company be reduced from £80,000 divided

into 16,000 shares of £5 each wath £2 10s. each paid up thereon to 32,000

divided into 16,000 shares of £2 each with £1 each paid up thereon and £1

each uncalled and that such reduction be effected by returning to the

holders of the 16,000 shares which have been issued paid up capital to the

extent of £1 10s. per share and by reducing the nominal amount of each

of such shares from £5 to £2.

IVIlNUTE.

The capital of the Company Limited and Reduced is hence-

forth £32,000 divided into 16,000 shares of £2 each instead of the original

capital of £80,000 divided into 16,000 shares of £5 each. At the time of

the registration of this minute the whole of the said 16,000 shares have

been issued and have been and are to be deemed to have been paid up to

the extent of £1 per share.

Where capital is to be repaid to shareholders upon the footing

that it may be called up again (/<)•

Resolution.

That the capital of the Company be reduced from £480,000 divided

into 30,000 shares of £16 each with £14 paid up on each share to £480,000

divided into 30,000 shares of £16 each with £11 paid up on each share

and that such reduction be effected by returning to the holders of the

30,000 shares m the Company which have been issued the sum of £3 per

share upon the footing that the sum so returned on each share or any part

thereof may be called up again in the same manner as if it had never been

paid up.

(h) A rotiolution to tliLs effect of certain unreported cases, and

was confirmed in Be Fore Street this case was followed in Watson,

Warehouse Co., Ltd. (1888), 59 L. T. Walker and Quick/all (1898), W. X
214; 1 Meg. 67, on the authority 09; see also supra, p. 641.
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Minute.

The capital of the CompanyLimited and Reduced is £480,000 divided

into 30,000 shares of £16 each. At the time of the registration of this

minute the whole of the 30,000 shares have been issued and allotted and

the sum of £11 per share has been and is deemed to have been paid up
in respect of each of the said shares.

Where the shareholders are to be released from all further

liability in respect of their shares, and the reduced shares are to be

converted into stock.

Resolutions.

1. That the capital of the company be reduced from £20,000 divided

into 20,000 sliares of £1 each with 15s. each paid up thereon and 5s. each

uncalled to £15,000 divided into 20,000 fully paid shares of 15s. each and

that such reduction be effected by releasing the holders of the 20,000

shares which have been issued from all further habihty in respect of their

shares and by reducing the nominal amount of each such share to 15s.

2. That such reduced shares be converted into stock.

Minute.

The capital of the Company Limited and Reduced is henceforth

£15,000 consisting of £15,000 stock instead of the original capital of

£20,000 divided into 20,000 shares of £1 each.

Where capital is lost or unrepresented by available assets (i),

the share capital consisting of stock (ii) and shares.

Resolution.

That the capital of the Company be reduced from £10,000 divided into

£6000 stock and 4000 shares of £1 each to £5000 divided into £3000 stock

and 4000 shares of 10s. each and that such reduction be effected by
reducing the holding of each stockholder by 50 per cent, and by writing

off 10s. per share part of the sum of 15s. per share which has been paid or

credited as paid on the 4000 shares which have been issued.

Minute.

The capital of the Company Limited and Reduced is henceforth

£5000 divided into £3000 stock and 4000 shares of 10s. each mstead of

£10,000 divided into £6000 stock and 4000 shares of £1 each. At the time

of the registration of this minute all the said shares have been issued and

the sum of 5s. has been and is deemed to be paid up in respect of each of

such shares.

Where calls on some shares are in arrear (/).

(i) See another form in the vestment Co., [1912] W. N. 110.

petition, supra, at p. 648. (j) International Conversion Trust,

{ii) Cp. House Properti/ and In- Ltd. (1892), VV. N. 100.
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Minute.

The capital of the Company Limited and Reduced is hence-

forth £40,500 divided into 20,000 ordinary shares of £2 each and 100

founders shares of £5 each instead of the former capital of £100,500

divided into 20,000 ordinary shares of £5 each and 100 founders shares of

£5 each. At the time of the registration of this minute 2407 of the

ordinary shares of £2 each numbered 101 to 2507 both inclusive arc issued

and are and are to be deemed to be fully paid up except that there are

arrears of calls on the following shares that is to say

—

Denoting Numbers of Shares. Amount of Calls in Arrear.

101 to 106, both inclusive ...
I

£2 per share.

508 to 607, both inclusive ... £1 per share.

1208 to 1307, both inclusive . . .1 £1 per .share.

and of the founders' shares of £5 each 74 shares numbered 1 to 74 both

inclusive are issued of which 50 shares numbered 1 to 50 both inclusive

are and are to be deemed to be fully paid up and on the remaining 24 shares

51 to 74 both inclusive the sum of £2 per share has been and is to be deemed

to be paid up. At the time of the registration of this minute the residue

of the ordinary shares viz. 17,593 numbered 2508 to 20,000 both inclusive

and the residue of the founders shares viz, 26 numbered 75 to 100 both

inclusive are unissued and nothing has been or is to be deemed to have

been paid up thereon.

resolution for reduction by CANCELLING SHARES
WHICH HAVE NOT BEEN TAKEN OR AGREED TO BE
TAKEN BY AN^ PERSON AT THE TIME OP THE REDUC-
TION (k).

That the capital of the Company be.reduced from £20,000 divided into

20.000 shares of £1 each to £18,000 divided into 18,000 shares of £1 each

and that such reduction be eflfected by cancelling 2000 shares numbered

18.001 to 20,000 both inclusive in the capital of the Company which at

the date of the passing of this resolution have not been taken or agreed

to be taken by any person.

(k) Companies (Consolidation) default in complying with this

Act, 1908, s. 41. Tlie resolution in provision will be liable to a fine not

such case need not be a special exceeding £1 for each copy in

resolution, and does not require to respect of which default is made,

be confirmed by the Court ; but ^"^1 ^^^^^^y director and manaRor of

, ,, ,
the companv wiio knowinply and

every copy of the memorandum
^^.jj^,,,^ \^^J^^^.;.^^^ „,. permits tlie

issued after the date of the altera- default will be liable to a like

tion must bo in accordance with the penalty, and see siiprn, pp. 83 and
alteration. A company making 84.

S.C.L. 2 Y



690 Petitions

resolution for returning accumulated profits in
reduction of paid-up capital—the unpaid capital
being thereby increased by the amount re-
TURNED (l).

That a sum of 7s. per share be returned to each shareholder out of

the undivided profits which the Company has accumulated in reduction

of the capital paid up by him on his shares and to the intent that the capital

unpaid by him in respect of his shares may be thereby increased by a

similar amount.

In some cases, e.g. where a particular class of shares is to be

bought out and extinguished, it may be desirable to have an agree-

ment with the holders of shares of such class.

An Agreement made this day of 19 . Between

The Company Limited hereinafter called the Company of tlie

one part and the several persons whose names and addresses and the

denoting numbers of whose shares are set out in the schedule hereto (m)

being the holders of all the founders shares of the company of the other

part.

Whereby it is agreed between the parties hereto as follows :

—

1. The Company shaU be' at hberty to take such steps as may be

requisite for passing a resolution for increasing its capital from £10,000

to £20,000 by the creation of 20,000 new ordinary shares of £1 each and

for reducing such mcreased capital from £20,000 to £19,500 by cancelling

all its 500 founders shares of £1 each and returning to the holders of such

shares the capital paid up on the same and the parties hereto of the second

part shaU not take any steps to prevent such increase or reduction or

either of them.

2. In the event of such increase and reduction of capital being effectu-

ally carried out each of the holders of the founders shares of the company

shall in respect of each founders share held by him receive in addition

to the capital paid upon his founders shares a sum of £ out of the

accumulated profits of the company and shall be allotted and accept an

allotment of of the new ordinary shares of the company, the full

nominal amount of such shares to be paid by him on allotment.

3. In the event of such increase and reduction not having been effectu-

ally carried out before the day of next the Company or

any holder of founders shares may give notice in writing terminating

this agreement and thereupon this agreement shall become void.

4. Any notice under these presents shall be deemed to be duly given

if left at the registered office of the Company.

(I) The resolution in this case that it will speak of the registration

need not be confirined by the Court

;

' of this memorandum " and not of

the resolution must be a special " this minute."
resolution : Companies (Consolida- (m) Where the course proposed is

tion) Act, 1908, s. 40, and see swpra, within the powers which can be

p. 2.T8. The memorandum to be exercised by a class resolution, it is

filed with the Registrar of Com- best to have and to recite such a
panies will be in the form of the resolution authorizing one of the

first minute on p. 688, supra, except class to enter into the agreement.
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The Schedule hebeinbefoke Referred to.

Names and Addresses. Denoting numbers of

founders' shares.

It is sometimes desirable to accompany the notice for the meet-

ings for passing the resolutions by an explanatory circular ; such

circular would be in some sucli form as tlie following :

—

THE COilPANY LUVHTED.

In order to carry on the business of the Company it is necessary to raise

fresh capital, but owing to the rights conferred on the holders of founders

shares, it is felt that it will be difficult if not impossible to do this.

Under these circumstances the directors have entered into a con-

ditional agreement with all the holders of founders' shares.

The following are the material terms of such agreement :—

•

1. Capital of the Company to be increased by the creation of 15,000

new ordinary shares of £1 each and such increased capital to be reduced

by cancelling all the founders shares—-and repaying to the holders of such

shares the amounts paid up by them on their shares as provided by the

notice sent herewith.

2. In the event of the proposed resolutions being passed and of the pro-

posed resolution for the reduction of the capital of the Company being

subsequently confirmed as a special resolution and sanctioned by the Court

each holder of f<junders shares in respect of each founders share held by

him prior to such cancellation to receive in addition a sum of £ (»)

out of the accumulated profits of the Company and to be allotted and accept

an allotment of of the new ordinary shares which the Company proposes

to issue, the full nominal amount of such shares to be paid on allotment.

3. Either party to be entitled to give the other notice determining

the agreement if such increase and reduction have not been efiFectually

carried out by 19 .

The following is another form of circular in cases where the

holders of one class of shares are by the scheme for reduction to

give up certain rights and are to receive in return votes :

—

THE COMPANY LIMITED.

[State reasons for reduction.]

The preference shareholders are by the scheme referred to in the notice

of meeting sent herewith to give up the following rights [the rights arc hero

sot out J in return each preference shareholder will receive one vote for each

share held by him if the reduction becomes effective and not otherwise.

Alteration of Objects of Company.

The Companies (Memorandum of Association) Act, 1890 (o) gave

powers of altering the memorandum of association so far as concerns

the objects of a company ; these powers are re-enacted by the present

(n) Soo Anfjlo-Frcndb Exploration 1 Ch. 547.

Co., [1902] 1 Ch. 845 ; Development (o) 53 & 54 Vict. c. G2.

Co. of Central, etc., Africa, [1902]
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Act (j;). These provisions seem by virtue of section 263 of the Act

to extend to altering similar provisiojis in the deed of settlement,

contract of co-partnery, costs, book regulations, or other instrument

constituting or regulating a company registered under Part VII. of

the Act, and not being provisions contained in an Act of Parliament

relating to the company or in letters patent, or a royal charter {pp).

They only authorize alterations in particular specified ways, and

under these powers a company cannot alter the entire scope of its

business (q).

Thus, a company will not be enabled, under these provisions, to

alter its business from one to protect cyclists into one to protect

cyclists, motorists, and tourists generally (r), nor was a company
formed for the purpose of investing its funds in Government securities

allowed to alter its objects so as to invest in all sorts of securities (s).

In another case the Court, while sanctioning a scheme for altering a

single ship company, into a company owning and working unlimited

ships, intimated that, if there had been any opposition, it would have

withheld the requisite sanction {t).

Further, the Court will, not, under these provisions, alter a

memorandum of association simply for the purpose of enabling a

company to set out at length and in modern form, a number of

powers or objects which it has already got (a).

These are matters for a reconstruction scheme, and the pro-

visions, now under discussion are not meant to enable a company to

avoid reconstruction in a proper case, and so to deprive dissentients

of their rights (b).

A company formed without shares or capital can be wound up,

and consequently can avail itself of these provisions to alter its

memorandum (c).

It has now been decided that a company registered under the

Companies Act, 1856 (d), and not under the later Acts, can avail

itself of these powers to alter its memorandum (e). Of course, these

{p) Companies (Consolidation) (a) Consett Iron Co., [1901] 1 Ch.
Act, 1908, s. 9. 236 ; D. and D. H. Fraser, Ltd.

{pp) Ibid., s. 263. (1903), 19 T. L. R. 364.

(q) S. 9 (1), but cp. London and (6) Re Consett Iron Co., [1901]

Edinburgh Shipping Co., [1909] 1 Ch. 236.

S. C. 1. (c) North of England Iron Steam-

{r) Cyclists^ Touring Club, [1907] ship Insurance Association, [1900]

1 Ch. 269 ; and cp. Western 1 Ch. 481 ; followed in Monmottth-
Ranches v. Nelson's Trustees (1899), shii-e and South Wales, etc.. Society,

38 S. L. R. 576. [1909] W. N. 6.

(•s) Government Stocks Investment (d) 19 & 20 Vict. c. 47.

Co. (No. 1), [1891] 1 Ch. 649 ; but («) Euphrates and Tigris Steam

see Government Stocks Investment ^<^fgciHon Co., [1904] 1 Ch 360;
^ ,-KT «> no^r,-. , ^1 r-<^-, N itrophosphate and Odams, etc., Co.
Co. (No. 2), [1892] 1 Ch. 597. ^^^^^^ ^/ n. 141 ; Hong Kong and

(t) Bermcm Steamship, Ltd. (1900), China Gas Co. (1898), W. N. 158;
81 L. T. 816 ; 69 L, J. (ch.) 194. Copiapo Mining Co. (1899), 6
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powers also enable a company registered under tlie Companies Act,

1862, to alter its memorandum of association.

Companies formed under the provisions of any Companies Act

prior to that of 1856, may alter the form of their constitution by
substituting a memorandum and articles of association for a deed of

settlement (/), where they have registered under Part VII. cf the

Act (g), or have registered but not been formed under the Act of

1856, or the Act of 1862 {h).

In such case the alteration is made in the same way as an altera-

tion of the memorandum of association is made (i), and the sub-

stituted memorandum and articles will on the registration of the

alterations being certified by the Registrar of Companies apply to

the company in the same manner as if it had been registered under

the Act with them, and the deed of settlement will cease to apply (i).

A memorandum and articles may be substituted for a deed of settle-

ment either with or without an alteration of the objects of the

company {k). The object clause in the substituted memorandum
must not merely set out tlic objects by reference to tlie old deed of

settlement, and if the company proposes to convert itself from an

unlimited into a limited company, it should register under section

57 of the Act before the petition is heard {I).

Turning to the alterations which may, under section 9, be made
in the memorandum of association, or deed of settlement of a

company.

They are divided into five heads. Tliey are alterations that may
be required

—

1. To enable the company to carry on its business more econo-

mically or more efficiently (»?). Under tliis head companies formed

for purchasing reversions (w), and for investing in specified

securities (o), have been allowed to make alterations enabling them

Manson, 320, which cases did nob Act, 1908, s. 2G4. For formof peti-

follow General Credit Co. (1891), tion, ^^o*^, P- 703, and of order, jjos^,

W. N. 153 ; and sec also Companies pp. 713 and 714.

(Consolidation) Act, 1908, ss. 245, [h) Euphrates and Tigris Steam
246. Navigation Co., [1904] 1 Ch. 360.

(/) A deed of settlement for this [i) Companies (Consolidation)

purpose includes any contract of co- Act, 1908, s. 264 (2). A printed

partnory or other instrmnent con- copy of tlie substituted mtMUoran-

stitutingor regulating the company, dum and articles nnist Ijo drlixcred

not being an Act of Parliament, a ^o the Registrar of Joint Stock

Royal Charter, or Letters Patent: ,iv'\.
''' in r i *• \

^ •'
.

'
,. , . . (^') Companies (Consolidation)

Coinpanies (Consolidation) Act, ji^^^ 1908 s ^64 (3)

1908, s. 264 (4). A deed of settle- (l) Royal Exchanne BuHdin,j.'<,

mont which has been altered by Act Glasc/otr (1911), S. C. 1337.

of Parliament can, in matters not (in) Companies (Consolidation)

affected by such Act, bo altered Act, 1908, s. 9 (1) (a),

under these provisions : Reversion- (n) Reversionary Interest Society,

ary Interest Society, [1892] 1 Ch. [1892] 1 Ch. 615.

615. (o) Government Stock Investment

(g) Companies (ConsoUdation) Co. {No. 2), [1902] 1 Ch. 597.
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to issue debentures and give security to tlieir creditors, because

these powers would enable tliem to carry on their main business on a

larger scale, and consequently more efficiently ; and in another case,

a company formed for carrying on a manufacturing business was

enabled to form a reserve fund, and to invest it, while not required

in its business, in certain specified securities {p). Under this pro-

vision companies have been allowed to take general powers which

may prove useful for carrying on their business {q).

II. To attain its main purpose by new or improved means (r).

It has been said that the word " purpose " was probably intentionally

used here, as being more limited than the word " objects," and that

consequently this provision is not intended to enable a company,

with a memorandum in modern form, to attain any one of its

numerous objects by new or improved means (s).

III. To enlarge or change the local area of its operations {t).

In one case a company whose operations were limited to India, was

under this power enabled to extend such operations to other places (u)
;

and in another case a company formed to acquire land in Egypt was

allowed to acquire land in the Soudan also {x). Again, a company
formed to work laundries at Kircaldy, was allowed to work laundries

at other places in the county of Fife (y).

TV. To carry on some business which under existing circum-

stances may conveniently or advantageously be combined with the

business of the company (z). This is the power of alteration most

frequently invoked.

By virtue of this power, companies formed to invest in certain

specified securities, have been allowed to invest in a wider range of

securities (a) ; a company formed to do marine insurance, has been

allowed to undertake general insurance (b) ; a company formed to

insure boilers has been allowed to insure kindred objects (c) ; and a

{p) J. and P. Coats, Ltd. (1900),

2 Fra. 829.

(q) New Westininstcr Breivery Co.,

(1911), 105 L.T. 247 ; Anglo-Ameri-
can Telegraph Co. (1911), 10.5 L. T.

947, following an unreported decision
of Parker, J. ; Provident Clerks and
General Guarantee Association, 0040
of 1907, and not following Youngs''

Paraffin Light and Mineral Oil Co.

(1894), 21 Rettie, 384.

(r) Companies (Consolidation)

Act, 1908, s. 9 (1) (6).

(«) Government Stocks Investment
Co. (No. 1), [1891] 1 Ch. 649.

{t) Companies (Consolidation)

Act, 1908, s. 9 (1) (c).

(u) Indian Mechanical Gold Ex-

tracting Co., [1891] 3 Ch. 538.

(x) Egyptian Delta Land and

Investment Co., [1907] W. N. 16.

(y) KircaldySteam Laundry ( 1 905 )

,

6 Fra. 778.

(z) Companies (Consolidation)

Act, 1908, s. 9(l)(d).

(a) Foreign and Colonial Govern-

ment Trust Co., [1892] 2 Ch. 395 ;

and Government Stocks Investment

Co. (No. 2), [1892] 1 Ch. 597 ; see

Empire Trust, Ltd. (1891), 64 L. T.

221.

(b) Alliance Marine Assurance

Co., [1892] 1 Ch. 300.

(c) National Boiler Insurance Co.,

[1892] 1 Ch. 306.



Alterations that can be Sanctioned 695

company formed to insure cargoes, has also been allowed to insure

ships respondentia, bottomry, etc. {d).

Again, under this power a bank has been allowed' to undertake

trusts and executorships, where part of the property was within the

jurisdiction (e) ; and a company formed to supply electricity for

telephonic purposes was allowed to supply electricity for other

purposes (/). Under this power a company, which had been a

registered Friendly Society, and had, under section 71 of the

Friendly Societies Act, 1896, converted itself into a company limited

by guarantee, was allowed to enlarge its objects (g), and, in another

case where there was no opposition, a company was allowed to

change itself from a single-ship company into a company with power

to own and work unlimited ships {h).

V. To restrict or abandon any of the objects specified in the

memorandum (i). This power is rarely used. It was, however,

useful in the case of an insurance company (k), which was not carry-

ing on life assurance business, and wished to recover a deposit paid

into Court under the Life Assurance Companies Act, 1870, and it

may also be useful sometimes in the case of companies seeking

foreign concessions.

The alterations are made by special resolution, but they do not

take effect imtil and except in so far as they are confirmed on petition

by the Court which has jurisdiction to wind up the company {I).

In the case of a company registered in England, petitions may be

presented either in the Companies (Winding-up) Department, or in

the Chancery Division of the High Court (m).

Before confirming the alteration the Court nmst be satisfied

that sutficient notice has been given to {a) every holder of deben-

tures or debenture stock of the company ; and to (b) all persons

and classes of persons whose interests will in the opinion of the

Court be affected (n) by the alteration, and it must also be satisfied

{(1) Ulster Marine Insurance ( 1 89 1 ), a county court will have jurisdiction

27 L. R. Ir. 487. (see post, pp. 804 and 805). A county
(e) Munster and Leinster Bank, court which lias windinc-uj) juris-

[1907] 1 Ir. 237. See also Barclay diction will have power to sanction

ami Co., 00322 of 1910, post, pp. 711 alterations of this sort if the rogis-

and 712, where the order was not so tered office of the company is within

limited. its jurisdiction and the amoimt of

(/) Oriental Telephone Co. {ISdl), the share capital of the company
W. N. 1o3. paid up or credited as paid up

(g) Royal Lotulon Mutual Imitr- does not exceed £10,000 : liugeley

anre Society, [1910] W. N. 220 ; 55 Gas Co. (1899), W. N. 127 ; Ports-

Sol. J. 46. This decision is recog- mouth and District Vacuum Cleaner,

nized as law by s. 1 (2) of the Com- [1908] W. N. 203. See supra, p. 038.

panies (Converted) Societies Act, (//^) Esse.v and Suffolk Equitable

1910. Insurance Society, [1909] W. N. 102.

(h) Bernicia Steamship Co. (1900), This was also the practice l)eforo the

81 L. T. 816 ; 69 L. J. (cH.) 194. Act : Islington and General Electric

{i) Companies (Consolidation) Supply Co. (1892), W. N. 81 ;

Act, s. 9 (1) (d). Mining Shares Investment Co.,

(k) Cp.Wool Industries Employers' [1893] 2 Ch. GGO.

Assurance Association (1899), W. N. (n) A rival corporation was heard

259. under tliis provision in Hendon
(I) Companies (Consolidation) Paper Works db Co., Times News-

Act, 1908, ss. 9 (1) and (2), and 285. paper, July 27, 1910.

In certain cases a Palatine Court or
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that with respect to every creditor, who in its opinion is entitled to

object and who has signified his objection in manner directed by the

Court, either his consent to the alteration has been obtained or his

debt or claim has been discharged or has determined or has been

secured to the satisfaction of the Court (o). It is usual, as soon as

the petition has been presented, to take out a summons for direc-

tions as to what notice should be given to debenture-holders and

other persons whose interests may be affected by the proposed

alterations, and what advertisements there are to be, and to fix a

date for the hearing of the petition {p). The order usually directs

specific notice of the alterations to be sent to each debenture or

debenture stock holder (pp).

The Court has, however, power in the case of any person, or class,

for special reasons, to dispense with the notices, which are required

as above stated {q). Thus, in one case, where a company had never

carried on business and only consisted of seven members, the Court

dispensed with all advertisements (r), and advertisements were

dispensed with where the shareholders and policy-holders of a

company were the only persons concerned (s).

The Court must, in exercising its discretion under this section,

have regard to the rights and interests of the members of the company
or of any class of them, as well as to the rights and interests of the

creditors {t).

Once the case is within eitlier of the five headings referred to in

section 9 (1), the Court has jurisdiction, and the considerations

mentioned in section 9 (5) of the Act and set out above, are the only

considerations which should guide it in the exercise of such discretion

;

it is no part of its business to consider whether the scheme is wise

or unwise, expedient or inexpedient (u). The Court will, however,

have regard to the total number of shareholders who support the

resolution, and will be slow to confirm a resolution which will make
no present alteration in the business of the company, but will only

have the efiect of rendering the views of an existing majority, per-

manently binding on the company {x). The Court will have to

consider alike the persons who actively dissent and those who do

not assent (y).

(o) Comjjanies (Consolidation) (s) Ulster Marine Insurance Co.
Act, 1908, s. 9 (3). (1891), 27 L. R. Ir. 487.

(p) Munster and Leinster Bank, (t) Companies (Consolidation)
[1907] 1 Ir. 237. For forms of such Act, 1908, s. 9 (5).

orders, post, pp. 705 and 706. (u) Jewish Colonial TriiM, [1908]
{qyp) For fornas of such advertise- 2 Ch. 287, where the principles to

ments and notices, post, pp. 706 guide the Court luider this section
et seq. are stated to be the same as in

{q) Companies (Consolidation) reduction of capital cases.

Act, 1908, s. 9 (3). (x) Jewish Colonial Trust, [1908]
(r) Empire Trust, Ltd. (1891), 64 2 Ch. 287.

L. T. 221. (y) Governwent Stocks Investment
Co. {No. 1), [1891] 1 Ch. 649.
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If it thinks fit it may adjourn the proceedings in order that an

arrangement may be made to the satisfaction of tlie Court for the

purchase of the interests of dissentient members, and it may give

such directions and make such orders as it may think expedient for

facilitating or carrying into effect any such arrangement ; but no

part of the capital of the company may be expended in any such

purchase (2).

The same petition might combine an application for reducing the

capital of the' company and for altering the object clause in its

memorandum (a). In such case, it is thought, the company could,

in spite of section 9 (5) of the Act, apply its capital in purchasing

its sliares (6). An order has also been made on a petition combining

a scheme of arrangement, an alteration in the memorandum, and a

reorganization of share capital (c).

The petition must be headed in the matter of the company

(naming it), and in the matter of the Companies (Consolidation) Act,

1908. The name of the company being placed first in the title to

the petition, and in notices and advertisements, whether the petition

is presented in the Companies (Winding-up) Office, or in the Chancery

Division (d) ; even where the petition is presented to the Companies

(Winding-up) Office, it is headed in the Chancery Division, and is

answered before one of the judges exercising the winding-up juris-

diction. In this case there is, of course, no ballot to ascertain what

Judge the matter is to come before.

The evidence should include an affidavit exhibiting the memo-

randum and articles of the company and the minute book containing

tlie minute relating to the special resolution sanctioning the proposed

alteration (e). The certificate of the incorporation of the company

and its register of members will also be exhibited. The affidavi:

should also explain the reasons for the proposed alteration, and it

is often convenient for it to refer to and exhibit the petition.

When the matter comes before the Court, it may make an order

confirming the alteration either wholly or in part (/).

(z) Companies (Consolidation) dh Finance Corporation v. Cowpcr,

Act, 1908, 3. 9 (5). [1894] A. C. 399.

(a) This was done in Empire (c) Seo order in United States

Trust, Ltd. (1891), ML. T. 221 ; hut Trust Corporation, Ltd., 0084 of

for reasons not appearing in tlie IQil, ^et out post, \yp. lid et seq.

report, the petitioners did not (d) WoolleyCoalCo.(lS9\),W.ii.l9.
attempt to proceed with the re- (e) Omnium Investment Co.,

duction part of the petition. Orders [1895] 2 Ch. 127. For form of affi-

have been made on such petitions, davit, post, pp. 703 and 704. The
e.g., in T^ondon ami New York In- practice in this and other matters

vestment Corporation, Ltd. and above mentioned sccnis identical

Reduced, 00315 of 1907, Nevillk, with the practice on a reduction

J., January 21, 1908; and in of capital, and it will be necessary.

Customs and Bonded WarehoustK, therefore, to strictly prove the smn-
Ltd. and Reduced, 00218 of 1900, n\oning of the meetings.

set out post, pp. 114 et seq. (/) Companies (Consolidation)

(6) British and American Trustee Act, 1908, s. 9 (4).
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Under this power to sanction an alteration in part tlie Court

has sometimes added words making any new objects, which are to

be inserted, pursuant to the resohxtion altering the memorandum,
incidental to the original objects of the company {g).

The Court may also make the order on such terms and conditions

as it thinks fit, and may make such order as to costs as it thinks

proper (h).

The most common condition imposed by the Court, as a term on

which it will sanction an alteration, is one requiring the company to

change its name, where the name represents the nature of the

business the company carried on under its original memorandum,
and not the business the company purposes to carry on under its

altered memorandum.
In such case the Court will require that it should approve the new

name, and the company's name will have to be altered by special

resolution, and with the approval of the Board of Trade under

section 8 (3) of the Act. Thus, in the case of a company formed to

carry on business in India, which was taking power to do similar

work elsewhere, this was done (i), and the same condition was im-

posed in the case of a company formed to acquire land in the Egyptian

Delta, which acquired power to acquire land in the Soudan (k), in

the case of insurance companies extending the scope of the risks they

could insure against [1), in the case of investment companies extend-

ing the range of their investment powers (m), and in the case of a

company formed to use electricity for telephonic purposes, but making

alterations so as to enable them to use it for other purposes {n). But
a change of name was not required where the company was not a

trading company in the ordinary sense, and such a change would

have involved considerable expense (o).

In one case an insurance company had as a condition to give an

undertaking to obtain the consent of all its existing policy-holders,

or to postpone the alteration until all the dissentient policy-holders

had ceased to hold policies {p). In another case a company was

[g) Spiers and Pond (1895), 13 (Z) Alliance Marine Insurance Co.,

Reports, 838; 2 Mans. 59G ; Fleet- [1892] 1 Ch. 300; National Boiler

wood Estate Co. (1897), W. N. 20 ; Insurance Co., [1892] 1 Ch. 306.

Ulster Marine Insurance Co. (1891), (m) Government Stocks Investment

27 L. R. Ir. 487 ; see also National Co. (No. 2), [1892] 1 Ch. 597 ;

Boiler Insurance Co., [1892] 1 Ch. Foreign and Colonial Government
300. Trust Co., [1891] 2 Ch. 395.

[h) Companies (Consolidation) (n) Oriental Telephone Co. (1891),
Act, 1908, s. 9 (4). W. N. 153.

{i) Indian Mechanical Gold Ex- (o) Trust and Agency Co. of

tracting, [1891] 3 Ch. 538. Australia (1909), 25 T. L. R. 61.

{k) Egyptian Delta Land and In- (p) National Boiler Insurance Co.,

vestment Co., [1907] W. N. 16. [1892] 1 Ch. 306.
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compelled to give its debenture-holders a floating cliarge, by way

of further security (q).

Another condition that is sometimes imposed is that the order

shall be advertised in the same way as the petition (r). There is no

established practice in the matter (s), and this condition is rarely

imposed.

Sometimes the company is put on an undertaking to perform

the condition imposed (t), but the more usual course is to direct that

the order shall not go till the condition is complied with (w), and in

such case the Kegistrar or Master will have to be satisfied with

an affidavit or otlier evidence showing that the condition has been

complied with. The certificate of the Eegistrar of Joint Stock Com-

panies must be produced on a change of name. The order Avill be

dated on the day when the condition is complied with, or if that is

in vacation, on the first day of the next sittings.

In the case of a limited company not formed for profit and

licensed by the Board of Trade to omit the word " limited " after

its name (x), the Board of Trade must be served witli the petition,

and the Court will not sanction any alteration until it has been

approved by the Board of Trade (y). The proposed alterations

should in these cases be submitted to the Board of Trade before they

arc submitted to the meetings of tlie company.

An office copy of the order confirming the alteration togetlier

with a printed copy of the memorandum as altered or of the memo-

randum and articles substituted for a deed of settlement (2) must

within fifteen days from the date of tlie order or such extended time

as the Court may allow be delivered to the Registrar of Joint Stock

Companies, and he must register the same and certify the registration

under his hand. Such certificate will be conclusive evidence that

all the requirements of the Act with respect to the alteration and the

confirmation thereof have been complied with, and thenceforth the

memorandum so altered will be the memorandum of the company (a),

or, if it be a case of substituted memorandum and articles, the sub-

stituted memorandum and articles will apply to the company as if

(q) Oovernment Stocks Investment Alliance Marine Insurance Co.,

Co. {No. 2), [1892] 1 Ch. 597. [1892] 1 Ch. 300 ; Indian Mcclmnical

(/•) Copper Mines Tinj)late Co. Gold Extracting Co., [1891] 3 Ch.

(1897), W. N. 20. 538 ; National Boiler Insurance

{s) Lancaster Banking Co. {IS()1), Co., [1892] 1 Ch. 306; Egyptian

75 L. T. 647. For such an adver- Delta Land and Investment Co.,

tisement, post, p. 718. [1907] W. N. 16. For form of order,

{t) Oovernment Stocks Investment /jo.-?/, pp. 712 and 713.

Co. (No. 2), [1892] 1 Ch. 597. This {x) Coiupanios (Consohdation)

case and the cases cited in the next ''^^,*^\^?P^' ^;.?j' ,^^^"
, „ rin,»n i

„ , I r (y) St. Hildas College, 1901] 1

note are all cases where a change of
cii ^""C

name was required. (z) Companies (Consohdation)
(u) Foreign and Colonial Govern- Act, 1908, s. 264 (2) (o).

vient Trust Co., [1891] 2 Ch. 395; (a) Ibid., s. 9 (6).
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it were a company under the Act, with that memorandum and articles,

and the company's deed of settlement will cease to apply to it (6).

If default is made in delivering any such documents, the company
will be liable to a fine not exceeding £10 for every day in which it is

in default (c). The old Acts did not give the Court power to extend

the time for delivering the necessary documents, but it was held

that even after the expiration of the fifteen days it was the duty of

the Registrar to register, though apparently the Court could not

compel him to do so {d). Applications of this sort are very rare, and
should be made by motion.

FORM OF PETITION FOR ALTERING PROVISIONS OF MEMO-
RANDUM OF ASSOCIATION AS TO OBJECTS.

In the High Cotjkt of Justice,

Chancery Division.

Mr. Justice

In the Matter of the Company Limited,

and
In the Matter of the Companies (Consolidation) Act 1908.

To His Majesty's High Court of Justice.

The humble petition of the above-named Company hereinafter called

the Company showeth as follows :

—

1. The Company was registered on the day of 19
under the Comiianies Acts 1862 to 1900 with a nominal capital of £50,000

divided into 50,000 shares of £1 each.

2. The registered offices of the Company are situated at

in the City of London.
3. The objects for wliich the Company was established are stated by

its Memorandum of Association to be

—

(a) To invest money in the purchase of or otherwise acquire and hold

any bonds stocks obligations or securities of foreign colonial or

British Governments States dominions sovereigns provinces or

ruling or public authorities or the shares or obligations of foreign

railways or other undertakings having the guarantee of or

subsidized by a foreign or colonial or British Government State

dominion sovereign province municipality or ruhng or public

authority or any other security for the payment of wliich the

credit or any property or revenue of any such Government State

dominion sovereign province municipality or ruhng or public

authority is pledged charged or made liable.

And certain other objects therein more particularly set out (e).

(6) Companies (Consolidation) extend the time for registration, the

Act, 1908, s. 264 (2) (6). Registrar should register an order
(c) Ibid., s. 9 (7). after the expiration of the fifteen

(d) Criccieth Pier and Harbour days, until the Court has extended
Co. (1891), W. N. 15. It may be the time.
doubted whether, having regard to (e) Usually it is desirable to set

the provision enabling the Court to out the whole of the objects.
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4. Of the said shares of the company 25,000 have been issued and the

sum of 10s. is paid up or credited as paid up on each such share.

5. By a special resohition of the Company passed and confirmed at

extraordinary general meetings of the Company held on the day

of 19 and the day of 19 it was

resolved as follows :

—

" That the Memorandum of Association of the Company be altered by

inserting after clause (a) thereof a clause (a 1) in the foliowng
words that is to say : T^o invest the moneys of the Company in

or lend the monej-s of the Company on the security of or other-

wise to acquire and hold any bonds debenture stock obligations

or mortgages of any companies or corporations formed or in-

corporated under British foreign or colonial law."

6. It is at the present time very difficult to carry on the present

business of the Company so as to obtain an adequate rate of remuneration

owing to the somewhat limited range of investments authorized by the

Company's Memorandum of Association and the further business which

it is proposed to carry on under the proposed new clause of the Company's

altered Memorandum of Association can under existing circumstances

be conveniently and advantageously combined with the existing business

of the Company.

7. The Company has sufficient working capital and its financial position

is shown by the following summary which is extracted from its last balance

sheet which was brought down to the 19

The capital paid up was . . . . . £

The reserve fund was . . . . . £

The undivided profits were . . . . £

£
The assets of the Company amounted to . . £

Less habilities . . . . £

£

8. The Company has issued 100 debentures of £100 each all of which

are now outstanding and it has not issued or agreed to issxie any other

debentures or debenture stock.

9. No one will be prejudiced by the proposed alteration of the Memo-
randum of Association of the Company and under the circumstances it

is just and equitable that the same should lie confirmed by this Court.

Your Petitioner therefore humbly prays :

—

1. That the alteration of the Memorandum of Association of the

Company soiight to be effected by the special resolution above set out may
be confirmed by tliis Court.

2. Or that such other order ma}' be made in the premises as to this

Court may seem meet.

Note.—It is not proposed to serve tliis petition on any one.
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PETITION WHERE IT IS PROPOSED TO SUBSTITUTE MEMO-
RANDUM AND ARTICLES OF ASSOCIATION FOR A DEED
OF SETTLEMENT.

In the High Court of Justice,

Chancery Division.

Mr. Justice Neville.

In the Matter of the A.B. Co. Ltd.

and

In the Matter of the Companies (Consohdation) Act 1908.

To His Majesty's High Coukt of Justice.

The Humble Petition of your Petitioner The A.B. Co. Ltd. (hereinafter

called the Company).

Showeth as follows :—

•

1. The Company was constituted under a deed of settlement (herein-

after called the deed of settlement) dated 18 and expressed

to be made between A.B. of the first part CD. of the second and the

several other persons who had on the said day of 18

signed their names and affixed their seals and who should thereafter sign

their names and affix their seals to the deed of settlement of the tliird part.

The said Company was registered under Part VII. of the Companies (Con-

solidation) Act 1908 as a Company Umited by shares on the day

of 1910.

2. The registered office of the Company is situate at in the

City of London.

3. The capital of the Company is £20,000 divided into 20,000 shares

of £1 each 15000 of such shares have been issued and paid for in full and

no other shares have been issued.

4. The objects for wliich the Company was estabUshed were set out in

clause 4 of the deed of settlement and were as follows that is to say :

[The objects will be here set out in extenso.]

5. The following resolution was duly passed as an extraordinary reso-

lution and confirmed as a special resolution at extraordinary general

meetings of the company held on the day of 19 and the

day of 19 respectively that is to say :—
" That the Memorandum and Articles submitted to this meeting and

' for the purpose of identification subscribed by X.Y. a sohcitor of the

" Supreme Court be and the same are hereby approved and that pursuant
" to the provisions of sections 9 and 264 of the Companies (Consolidation)

" Act 1908 the form of the Company's constitution be altered by substi-

" tuting such Memorandum and Articles of Association for the Company's
" deed of settlement dated the day of 19 and for

" all regulations subsequently made and now in force and that the directors

" be and they are hereby authorized to apply to the Court to confirm tliis

" resolution under the said Act."

6. The objects of the Company as set out in the Memorandum of Asso-

ciation referred to in the said special resolution are the same as those con-

tained in the deed of settlement and in paragraph 4 of this petition set out

and in the same words except for a purely verbal alteration in clause 3 {d) of
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such Memorandum of Association (corresponding to clause 4 {d) of the

deed of settlement). Such alteration was necessitated by the difference

in form of the two documents.

[Or set out any differences there may be giving the reasons for the

proposed alterations.]

7. With regard to the provisions of the deed of settlement (as the same

has been varied from time to time) which would if the Company had been

originally formed under the Companies (ConsoUdation) Act 1908 have been

required to be contained in the Company's Articles of Association the

new Articles of Association referred to in the said special resolution do

make certain alterations in such provisions. Such alterations have been

made for the purpose of Stock Exchange requirements and for the purpose

of bringing the said Articles of Association up to date having special regard

to Acts of Parliament and decisions of the Courts since the year 18

when the Company was registered.

[Or as may be.]

8. The proposed alteration in the form of the constitution of the

Company is rendered desirable by reason of the fact that the Company
proposes to offer some of its shares for subscription to the public and it

is thought that intending investors may well be deterred from subscribing

if the documents regulating the Company are different to the documents

which ordinarily regulate companies.

9. The financial condition of the Company is sound as is shown by its

balance-sheets.

10. Under the circumstances it is just and equitable that the altera-

tions in the form of the constitution of the Company proposed to be effected

by the special resolution set out in paragraph 5 of this petition should be

confirmed by the Court.

Your petitioner therefore humbly prajs as follows :

—

1. That this Court may confirm the alteration in the form of the con-

stitution of the Company proposed to be effected by the special resolution

set out in paragraph 5 of this Petition by substituting the Memorandum
and Articles of Association referred to in such special resolution for the

deed of settlement of the Company dated 18 and for all

regulations of the Company subsequently made and now in force.

2. Or that such other order may be made in the premises as to this

Court may seem meet.

Note.—It is not proposed to serve this petition on any one.

AFFIDAVIT IN SUPPORT OF PETITION FOR ALTERING PRO-
VISIONS OF MEMORANDUM AS TO OBJECTS.

{Title same as Petition.)

I A.B. of in the County of make oath and

say as follows

:

1. I am the Chaiiinan of the lioard of Directors of the above-mentioned

Company (hereinafter called the Company) and I have been a Director

of the Company since 19
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2. The Company was registered under the Companies Acts 1862 to

1900 on the day of 19 and the certificate of incorporation

of the Company is now shown to me and marked A.B. (1).

3. On the day of 19 the Company obtained a

certiticate that it was entitled to commence business and shortly after

that date it commenced and has at all times since carried on business.

The said certificate that the Company is entitled to carry on business is

now shown to me and marked A.B. (2).

4. A printed copy of the Memorandum and Articles of Association

of the Company with a copy of every special resolution of the Company
now in force annexed thereto is now shown to me and marked A.B. (3).

5. The objects and capital of the Company are as shown in exliibit

A.B. (3) hereto and of the said capital 25,000 shares have been issued and

10s. is paid up or credited as paid up on each such share.

6. By a special resolution of the Company passed and confirmed at

extraordinary general meetings of the Company held on the day

of 19 and the day of 19 it was re-

solved as follows and in the following words. [Set out resolution.] The
Minute Book of the Company containing on pp. and

thereof a record of the proceedings at the said extraordinary general

meetings is now shown to me- and marked A.B. (4). I was chairman of

each of the said meetings and the signature at the foot of each of the

said minutes is mine.

7. [State reasons for alteration of objects as e.g. in paragraph 6 of the

first petition above given or as follows :

—

Experience in the case of other companies has shown that the business

now carried on by the Company under its Memorandum of Association

can most conveniently and advantageously be carried on with the. business

which it is proposed by the said special resolution to carry on and in par-

ticular the following important Companies combine the said two businesses

namely :

—

or

as may be.]

8. The Company has sufficient M'orking capital and its financial position

is sound and is shown by the last three balance-sheets of the Company
which are now shown to me and marked A.B. (5).

9. The Company has issued 100 debentures of £100 each and it has

not issued or agreed to issue any other debentures or debenture

stock. [On the day of last I directed Mr. CD. the

Secretary of the Company to forward to each of the holders of the said

debentures a letter infonning liim of the proposed alteration but none of

the said debenture-holders have raised any objection to the proposed

alteration.]

10. The petition herein is now shown to me and marked A.B. (6) and I

say that such of the statements therein contained as are witliin my own
knowledge are true and that such of the statements therein contained

as are not within my own knowledge I beUeve to te true.

11. No one as far as I can see will be prejudiced by the proposed altera-

tion.

Sworn at etc.
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In addition to any aflidavits by persons in the same line of

business or other experts which it may be tliouglit wise to obtain

there should be an affidavit by the secretary or some one who can

prove service of notices ; this will be in the same form as the

affidavit on reduction to prove the same matters {ee), with the addi-

tion of a paragraph showing any notices given to debenture-holders

or other creditors, where such notice has been given.

The first step after the presentation of a petition is to take out

a summons for directions (/).

ORDER ON SmVIMONS.

(Title same as Petition.)

Upon the application by summons dated the 13th day of Soptember

1911 of the above-named Co-operative Varieties Ltd. the petitioner named

in the petition preferred imto tliis Court on the 18th day of August 1911

and upon hearing the solicitors for the applicant and upon reading the

said jK-tition and the affidavit of C.C.B. filed the 16th day of October 1911

and it appearing that there are no debenture-holders of the above-named

Company and the Court being of opinion that the advertisements herein-

after directed will be suiYicient notice to all persons whose interests will

be affected by the proposed alteration and extension of the objects of the

Company. It is ordered that the said petition be placed in the paper

for hearing before liis lordslii]) Mr. Justice Swinfen Eady on Tuesday the

7th day of November 1911 when any creditor or shareholder who desires

to object maj^ attend and be heard and it is ordered that notice of the

presentation of the said petition and of the said day appointed for the

hearing thereof be inserted on or before the 27th day of October 1911

once each in The London Gazette and in the Times newspaper. [Co-operative

Varieties, Ltd., 00309 of 1911. Mr. Registrar HooD, October 17th, 1911.]

ORDER REFIXING DATE OF HEARING AND DIRECTING
NOTICES TO DEBENTURE-HOLDERS AND CREDITORS.

{Title.)

Upon the application l)y Sunnnons dated the 14th day of February

1908 of Henderson Craig and Co. Limited the Petitioner named in the

Petition presented unto the Court in the above matter on the 30tii January

1908 and wliich Petition was on the 13th February 1908 amended

pursuant to leave of the Court. And upon hearing the Solicitors for the

Applicant and upon reading the Order herein dated the 7th day of February

1908 the Affidavit of C.T.C. filed the 4th February 1908 and the Affidavit

(ee) See supra, pp. G50 and (551. the papers in which it is desirable

(/) This siunnions Is always to advertise the petition, whether

requisite : Munater and Leinstcr there are debentures or no, and in

Bank; [1907] 1 Ir. 237. In addition some cases where the alteration is

to the affidavits supporting the considerable, speaking as to

petition the siumnons must bo creditors,

supported by an affidavit showing

S.C.L. 2 Z
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of R.B.P. filed the 6th February 1908 and the several Exhibits therein

referred to.

It is Ordebed that all proceedings under the said Order dated the

7th February 1908 be stayed. And the C!ourt being of opinion that the

Advertisements and Notices hereinafter directed will be sufficient Notice

to all persons whose interests will be afiected by the alteration in tlio Memo-
randum of Association of the said Company.

It is Ordered that the said Petition as amended be placed in tlie

Paper for Hearing on Tuesday the 17th day of March 1908.

And it is Ordered that Notice of the presentation of the said Petition

and of the said day fixed for the Hearing thereof be inserted on or before

the 28th day of February 1908 in the London Gazette and in The Times and

the Daily Telegraph newspapers and that Notice to the like effect and

also requiring Notice in writing of any objection to the confirmation of

the alteration of the Memorandum of Association of the said Companj^

and stating the grounds of such objection to be sent on or before the 12th

March 1908 to its Sohcitors be sent on or before the 24th February 1908

to the Holder of the Debenture issued by the said Company and lo each

creditor of the said Company whose Claim amounts to or exceeds £100.

{Re Henderson Craig <& Co., Ltd., 0024 of 1908. Mr. Registrar Hood,
February 18th, 1908.]

FORM OF ADVERTISEMENT.

In the High Court oe Justice,

Chancery Division.

Mr. Justice

In the Matter of the Company Limited

and

In the Matter of the Companies (ConsoUdation) Act 1908.

Notice is hereby given that a petition was on the day of

19 presented to His Majesty's High Court of Justice by the above

named Company to confirm an alteration of the said Company's objects

proposed to be effected by a special resolution of the said Company passed

at an extraordinary general meeting of the Company held on tlie

19 and confirmed at an extraordinary general meeting of the Com-

pany held on the 19 and wliich resolution is in the words and

figures following [set out resolution]. And notice is hereby further given

that the said petition is directed to be heard before his lordship Mr.

Justice on the day of 19 and any person

interested in the said Company whether as creditor or shareholder or

otherwise desirous of opposing the making of an order for the confirmation

of the said alteration under the above Act should appear at the time of

hearing personally or by counsel for that purpose. A copy of the petition

will be furnished to any person requiring the same by the Company's

fiolicitors Messrs. A.B. & Co. of E.G. on payment of the regulated

charge for the same.

Dated

A.B. & Co.

Solicitors for the above-named Company.
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FORM of circular

Directed in some cases to be sent to Creditors {g).

In the High Court of Justice,

Chancery Division.

Mr. Justice Neville

In the Matter of the A.B. Company Limited

and

In the IMattcr of the Companies (Consolidation) Act 1908.

To Mr.

Take notice that a petition was on the day of 19

presented to His Majesty's High Court of Justice by the above-named

A.B. Co. Ltd. praying that the alteration of its memorandum resolved

upon by resolution passed at an extraordinary general meeting of tlio

said Company held on the 19 and confirmed at an extra-

ordinary general meeting of the said Company held on the 19

may be confirmed by the Court wluch resolution was as follows [here set

out resolution] and that the said petition is directed to be heard before

the Honourable Mr. Justice Neville sitting at the Royal Courts of Justice

Strand London on Tuesday the 3rd day of March 19 and further take

notice that if you object to the making of an order confirming the said

alteration of the Company's Memorandum of Association you are requirtcl

to give notice in writing of your objection stating the groimds tlicreof

to the undersigned on or before the 27th day of February 19 and that

if you have given such notice you may if so advised attend in Court eithc r

in person or by. counsel at the hearing of the said Petition and be heard

thereon. A copy of the jietition will be forwarded to you if you require

the same by us on payment of the regulated charge for tiie same.

Dated 19

X.Y. of

Solicitors for the Company.

ANOTHER FORM OF NOTICE TO CREDITORS.

{Title and Heading same as Petition.)

Notice is hereby given that a petition presented to the High Court of

Justice Chancery Division on the 19 for confirming a sjx^eial

resolution wliich was passed at an extraordinary general meeting of the

above-mentioned Company held on the 19 and confirmed at

an extraordinary general meeting of the said Company held on the

19 to the effect following [here set out resolution] is directed to be

heard before his lordsliip !Mr. Justice at the Royal Courts of Justice

Strand London on day the day of 19 .

Any person interested in the said Company as a delx^nture-lioldor

secured or unsecured creditor or otherwise desiring to ojipo.se the making

(Sf) Where such notices are di- must be made. The above form

rected an affidavit showing that was used in Henderson, Craig d: Co.,

they have been duly sent out and Ltd., 0024 of 1908.

exhibiting the answers received
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of an order for the confirmalion of the said resolutions under the above

act should appear at the time of the hearing by himself or his counsel for

the purpose and a copy of the Petition will be furnished to any such person

requiring the same by the undermentioned solicitors on payment of the

regulated charge for the same.

Dated this day of 19 .

Yours etc.

A.B. & Co.

St. E.G.

Circular accompanying last Preceding Notice.

{Title and Heading same as Notice.)

Gentlemen (or Sir or Madam)
We beg to enclose formal notice of an application to confirm a reso-

lution for altering the provisions of the Memorandum of Association of

the above-named Company wliich application is to be heard before liis

lordsliip Mr. Justice on day the 3rd March 19

We are sending you this circular for the purpose of ascertaining whether

you as a holder of debentures or as a secured or unsecured creditor assent

to or dissent from or are neutral with reference to the proposed alteration.

We shall be obliged by your writing " assenting " " dissenting " or

" neutral " on the form sent herewith and returning it to us on or before

the 25th inst.

Dated this 10th of February 19

Yours etc.

A.B. & Co.

Street, E.G.

Solicitors for the petitioning Company.

Form to be sent with the Above Notice and Gircttlar. (h).

In the High Court of Justice,

Chancery Division.

Mr. Justice

In the Matter of the Company Limited

and

In the Matter of the Companies (Consolidation) Act 1908.

To Messrs. A.B.

Street E.G.

Solicitors for the above-named Company.

Gentlemen,

™. beg to acknowledge the receijit of your notice dated the

day of 19 of an apphcation to confirm a resolution for altering

{h) This form with the preceding Alton Court Brewery Co., 0019 of

notice and circular was used in 1897.
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the provisions of the Memorandum of Association of the above-named

Company - request that you will return
^^

to liis lordship Mr. Justice

as in reference to such alteration.

I am
We are

Yours etc.

Note.—Insert " assenting " " dissenting " or " neutral " as the case

may be.

ORDER SANCTIONING ALTERATION OF MEMORANDUIM OF
ASSOCIATION.

{Title.)

Upon the Petition of the above-named City of I^ondon Real Property

Company Limited on the 2nd December 1910 preferred unto tliis Court

and upon hearing Counsel for the Petitioner, and upon reading the said

Petition the Order dated the 5th December 1910 the two Af^lda^dts of

S.O.R. filed resjjectively the 3rd Decemlwr and the 18th DccemWr 1010

the Afhda^^t of S.W.G.A.A. and C.J.L. filed the 3rd December 1910 the

Affidavit of S.W. and the Joint and several Affidavit of B.H.P. and

W.E.R.I. both filed the 15th December 1910 and the several Exhibits

in the said Affidavits or some of them respectively referred to the London

Gazette and The Times newspaper both of the 9th December 1910 and each

containing a Notice of the presentation of the said Petition and that the

same was appointed to be heard on the 20th December 1910.

This Court doth Order that the alteration in the Memorandum of

Association of the above-named Company proposed by the Special Reso-

lution of the above-named Company passed and confirmed in accordance

with Section 69 of the above-mentioned Act at Extraordinary' General

Meetings of the above-named Company held respectively on the 2nd

December 1910 and the 19th December 1910 (which S{K>cial Resolution

is set forth in the Schedule hereto) be and the same is hereby confirmed

in accordance with the provisions of the above-mentioned Act.

And it is Ordered that the above-named Company do witliin 15 daj's

from the date of this Order deliver to the Registrar of Companies an Office

Copy of tliis Order together with a printed Copy of the IMemorandum of

Association as altered in accordance with the said Resolution.

H. J. Hood,

Registrar.

The Schedule above Referred to.

Resolution for altering Company's Memorandum of Association.

1. That the provisions of the Memorandum of Association of the Com-

pany with respect to the Objects of the Company be altered jnii-suant to

the provisions of Section 9 of The Companies (Consolidation) Act 1908

so that Clause 3 of such Memorandum may read as follows that is to say :

—

Third. Tlie objects for which the Company is established are :

—

1. To acquire by purchase lease or otherwise Freeimld Copyhold

I^easehold and otlur projKTty in the City of T/mdon and its neigh l)ourli(uid

and elsewhere.
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2. To develop and turn to account any Land acquired by or in which

the Company is interested and in particular by laying out and preparing

the same for Building purposes constructing altering pulhng down

decorating maintaining fumisliing fitting up and improving buildings

and by planting paving draining cultivating letting on Building Lease

or letting agreement and by advancing money to and entering into Con-

tracts or arrangements of all kinds with Builders Tenants and others.

3. To construct maintain improve develop work control and manage

any Warehouses Factories Lifts Wells Waterworks Telephone Works

Electric Works and other Offices Shops Stores and Works and Con-

veniences which may seem to the Company calculated directly or

indirectly to advance its interests and to contribute or otherwise assist

or take part in the construction maintenance development working-

control and management thereof.

4. To lend money either with or without Security and generally to

such persons or Companies and on such terms and conditions as the Com-

pany may tliink fit and in particular to persons or Companies undertaking

to build on or improve any property in wliich the Company is interested

and to Tenants Builders and others.

5. To act as Agents for the investment Loan payment transmission

and collection of money for thfe Purchase Sale improvement development

and Management of property and to undertake the Office of Receiver,

Manager Treasurer Secretary or Auditor and to undertake any duties in

relation to the Registration of Transfers or the issue of Certificates or

otherwise.

6. To invest and deal with the moneys of the Company not imme-

diately required in such Stocks Funds Shares Securities as may from time

to time be determined.

7. To borrow or raise money in such manner as the Company may
tliink fit and in particular by the issue of Debentures or Debenture Stock

perpetual or otherwise charged upon all or upon any part of the Company's

property both present and future including its Uncalled Cajjital and to

purchase redeem or pay off any such Securities.

8. To enter into partnership or into any arrangement for sharing

profits union of interests co-operation joint adventure reciprocal con-

cession or otherwise with any person partnership or Company cariying

on or engaged in or about to carry on or engage in any business or trans-

actions which this Company is authorized to carry on or engage in and

any businesses or transaction capable of being conducted so as directly or

indirectly to benefit tliis Company and to guarantee the Contracts of or

otherwise assist any such person or Company.

9. To take or otherwise acquire and hold Shares in any other Company

having Objects altogether or in part similar to those of tliis Company or

carrying on any business capable of being conducted so as directly or

indirectly to benefit this Company.

10. To remunerate any person partnersliip or Company for services

rendered or to be rendered in placing or assisting to place or guaranteeing

the placing of any of the Shares in the company [Here followed the other

objects]. ReCihj oj Lor. don Real Properly Co., 00428 of I9I0. Neville, J.,

December 20th, 1910.]

1
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order sanctioning alteration of jeemorandum of
ASSOCIATION.

[Title,)

Upon the Petition of the above-named Barclay and Company Limited

on the 24th October I9I0 preferred unto this Court and upon hearing

Counsel for the Petitioner and upon reading the said Petition the Order

dated the 1st November 1910 the Affidavit of F.A.B. the Affidavit of

J.E.M. both filed 31st October 1910 and the several Exhibits in the said

Affidavits respectively referred to the London Gazette and The Times news-

paper both of the 4th November 1910 and each containing a Notice of the

presentation of the said Petition and that the same was appointed to be

heard on the 15th November 1910,

This Court doth Order that the alteration in the Memorandum of

Association of the above-named Company proposed by Special Resolution

of the above-named Company passed at the Annual General Meeting of

the above-named Company held on the 21st July 1910 and confirmed in

accordance with Section 69 of the above-mentioned Act at an Extraordinary

General Meeting of the above-named Company held on the 18th August

1910 (wliich Special Resolution is set forth in the Schedule hereto) be and

the same is hereby confirmed in accordance with the provisions of the

above-mentioned Act.

And it is Ordered that the above-named Company do within 15 daj^s

from the date of this Order deliver to the Registrar of Companies an office

copy of this Order together with a printed copy of the Memorandum of

Association altered in accordance with the said Resolution.

The Schedxtle above Referred to.

Resolution for altering Company's Memorandum of Association.

That the provisions of Clause 3 of the Memorandum of Association

of the Company with respect to the objects of the Company be altered

by inserting after sub-clause (c) of that clause the sub-clauses following

that is to say :

—

(c 1) To act as Executors and Administrators and to undertake and

execute trusts of all kinds whether private or pubUc including reUgious or

cliaritable trusts and generally to carry on what is usually kno\vn as

Trustee and Executor business and in particular and without limiting

the generality of the above to act as Judicial and Custodian TnLstees

Trustees for the purposes of the Settled Land Acts Trustees for the holders

of Debentures and Debenture Stock and Administrators of the proixTty

of Convicts and to act as Receivers Managers Committees and Liquidators.

(c 2) To hold Administer carry on as a going concern turn to account

sell realise invest dispose of and deal with all assets business and property

of wliicii 1 lie Ciimpany become Trustees Executors Administrators Receivers

Managers Committees or Liquidators.

(c 3) To make deposits enter into recognizances and bonds and other-

wise give security for the due execution and performance whether by the

Company or by any officer of the Company or by any other person of the
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duties of Executors Administrators Trustees Receivers Managers Com-
mittees or Liquidators and generally to carry on guarantee and indemnity

business of all kinds and to effect counter-guarantees. [Re Barclay cfc Co.^

Ltd., 00322 of 1910. Neville, J., November 15tli, 1910.]

ORDER WHERE AN ALTERATION TO THE MEMORANDUM OP
ASSOCIATION HAS BEEN SANCTIONED SUBJECT TO A
CHANGE OF NAME—AND SUCH CHANGE HAS BEEN MADE.

{Title.)

Upon the Petition of the above-named Co-operative Varieties Ltd. (i)

now Co-operative and General Varieties Ltd., whose registered office is

situate at in the County of on the 18th August

1911 preferred unto this Court and upon hearing Counsel on the 7th

November 1911 for the Petitioner and upon reading the said Petition

the Order dated the 17th October 1911 the Affidavit of C.C.B. filed the

16th October 1911 the joint and several Affidavit of W.L. and W.S. filed

the 20th November 1911 and the Exliibits in the last-mentioned Affidavit

referred to the London Gazette of the 24th October 1911 and The Times

newspaper of the 24th October 1911 and each containing a Notice of the

presentation of the said Petition and that the same was appointed to be

heard on the 7th November 1911.

And this Court having on the 7th November 1911 imposed a condition

to the making of an Order confirming the alteration of the Company's

objects as prayed by the said Petition that the name of the Company
should be changed from Co-operative Varieties Limited to Co-operative

and General Varieties Limited, And it appearing from the certificate

of the Registrar of Companies dated the 3rd January 1912 that the name
of the Company has been changed accordingly.

This Court doth Order that the alteration in the Memorandum of

Association of the above-named Company proposed by the Special Reso-

lution of the above-named Company passed and confinned in accordance

with Section 69 of the above-mentioned Act, at Extraordinary General

Meetings of the above-named Company held respectively on the 7th

July and the 28th July 1911 (wliich Special Resolution is set forth in the

Schedule hereto) be and the same is hereby confirmed in accordance with

the provisions of the above-mentioned Act.

And it is Ordered that the above-named Company do within fifteen

days from the date of tliis Order deUver to the Registrar of Companies
an office copy of this Order, together with a printed copy of the Memo-
randum of Association altered in accordance with the said Resolution.

The Schedule above Referred to.

Resolutions for altering Company's Memorandum of Association.

" That with a view to carrying on the business and operations of the
" Company more efficiently and extending their business and to com-
" pletely remove the restrictions at present binding the Company to only
" do business with and issue Shares to persons who are Members of The
" Variety Artistes Federation the Memorandum and Articles of Associa-
" tion be altered in the following manner :

—

{{) The original name will be in the title.
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" 1. To omit the words ' of The Variety Artistes Federation or afliliated

" ' Societies or Bodies ' in the 1st and 2nd paragraplis and the word
" ' Variety ' in tlie 4th hne in Clause ' A ' of paragraph 3 of the Memo-
" randum of Association.

" 2. To omit tlie words ' Variety Artistes Federation ' and to sub-

" stitute the word ' Company ' in the 4th hne in Clause ' E ' of paragraph 3
" of the Memorandum of Association.

" 3. To omit the words ' and in particular to Members of The Variety
" ' Artistes Federation and affiliated Societies or Bodies and others having
" ' dealings with the Company ' in the 2nd 3rd and 4th lines of Clause

" ' J ' of the Memorandum of Association.

" 4. To omit the words ' or may be connected with the Variety Artistes

" ' Federation or The Variety profession ' in the 3rd and 4th hnes of

" Clause ' S ' of the Memorandum of Association.

" 5. To omit paragraph 2 of the Articles of Association and to sub-

" stitute in place the following :—
"The Shares shall be at the disposal of the Directors and they may

" allot or otherwise dispose of them to such persons at such times and
" generally on such terms and conditions as they shall tliink proper pro-

" vidcd always that no Share shall be issued at a discount." [Re Co-

operative Varieties, Ltd., 00309 of 1911. Swinfen Eady, J., January 11th,

1912.]

ORDER SANCTIONING SPECIAL RESOLUTION FOR SUBSTI-
TUTING MEMORANDUM AND ARTICLES OF ASSOCIATION
FOR A DEED OF SETTLEMENT (/;).

(Title.)

Upon the petition of the above-named Ransomes Sims and Jeflerics

Limited on the 25th April 1911 preferred unto tlus Court and upon hearing

Counsel for the petitioner and upon reading the said petition the Order

dated the 2nd day of May 1911 the Affidavit of P.E.R. and the Affidavit

of H.J.C. both filed the 27th April 1911 and the several Exliibits in the

said Affidavits respectively refciTcd to the Loudon Gazette and The Times

newspaper bo'h dated the 5th May 1911 and each containing a notice

of the presentation of the said petition and that the same was appointed

to be heard on the 16th May 1911.

This Court doth Order that the alteration in the form of the Con-

stitution of the above-named Company proposed by the Special Resolution

of the above-named Company j)asscd and continued in accordance with

Section 69 of the Companies (Consohdation) Act 1908 at Extraordinary

General Meetings of the above-named CV)mj)any held resi)ectively on the

3rd and 18th April 1911 (wliich Special Resolution is set forth in the

Schedule hereto) be and the same is hereby confirmed in pursuance of the

provisions of the above-mentioned Act.

And it is Ordered that the above-named Company do within 15 days

(k) In the Chancery Division the lie filed in the Central Oflico :

memorandum of association must, Seton, Oth Ed. vol. iii. p. 2rt()A.

if not in the schedule to the order,
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from the date of this Order deliver to the Registrar of Companies an office
,

Copy of this Order together with a printed copy of the Memorandum
of Association referred to in the said Resolution.

The Schedule above Refeered to.

Resolution for Altering Form of Constitution of the Company.

" That the Memorandum and Articles of Association submitted to

" this Meeting and for the purpose of identification subscribed by the
" Chairman be and the same are hereby approved and that pursuant to

" the provisions of Sections 9 and 264 of the Companies (Consolidation)

" Act 1908 the form of the Company's constitution be altered by sub-

" stituting such Memorandum of Association and such Articles of Associa-

"tion for the Company's Deed of Settlement dated the 1st of May 1884
" and for all regulations of the Company subsequently made and now in

" force and that the Directors be and they are hereby authorised to apply

"to the Court to confirm tliis Resolution under the said Act." [Be Ban-

somes, Sims, andJefferies, Ltd., 00155 of 1911. Neville, J., May 16th, 1911.]

ORDER SANCTIONING REDUCTION OF CAPITAL AND ALTERA-
TION IN MEMORANDUM OF ASSOCIATION.

{Title.)

Upon the Petition of the above-named Customs and Bonded Ware-

houses Company Limited and Reduced on the 10th August 1906 preferred

unto this Court and upon hearing Counsel for the Petitioner and upon

reading the said Petition the Order dated the 10th August 1906 dispensing

with the list of Creditors the two several Affidavits of G.F.S. filed re-

spectively the 10th August and the 21st August 1906 the Affidavit of

G.B. the Affidavit of F.J.W. the Affidavit of J.A.H. all filed the 21st

August 1906 the Affidavit of P.F.R. the Affidavit of G.F.S. both filed the

27th October 1906 and the Joint Affidavit of F.J.W. and G.F.S. filed 19th

November 1906 and the exliibits in the said Affidavits or some of them

respectively referred to the London Gazette dated the 14th August 1906

and The Times newspaper dated the 13th August 1906 and each containing

a notice of the presentation of the said petition as to the reduction of

Capital and that the same was appointed to be heard on the 22nd August

1906.

This Court doth Order that the cancellation and reduction of the

capital of the above-named Company resolved on and effected by the

Special Resolution passed and confirmed at two Extraordinary General

Meetings of the Petitioners the said Customs and Bonded Warehouses

Company Limited and Reduced held respectively on the 23rd July 1906

and the 8th August 1906 and wliich Resolution was in the words and figures

following that is to say :

—

" That the Capital of the Company of which an amount of at least

" £226774 has been lost or is unrepresented by available assets be reduced
" from £500000 divided into 30000 preference shares of £10 each (of

" which 23387 have been issued and are fully paid) and 20000 Ordinary
" Shai-es of £10 each (all of wliich have been issued and are fully paid) to

" £207096 cUvided into 25887 Ordinary Shares of £8 each.
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" That this reduction be effected by (a) cancelhng all the unissued Pre-

" ference Shares {h) first reducing the nominal amount of the said 23387

" Preference Shares of £10 each to £8 each and then exchanging them for

"23387 Ordinary Shares of £8 each- issued as fully paid thus abohsliing

"every preference privilege priority and special right now belonging to

" such Preference Shares and (c) first reducing the nominal amount of all

" the 20000 Ordinary Shares from £10 to £1 and then consolidating such

" 20000 Ordinary Shares of £1 each into 2500 Ordinary Shares of £8 each

" issued as full}' paid "

be and the same is hereby confirmed in accordance with the provisions

of the above-mentioned Companies Acts 1867 and 1877. And the Court

doth hereby approve the form of the Minute set forth in the First Schedule

hereto.

And the Judge being of opinion that the advertisements hereinafter

referred to are a sufficient notice to the Debenture Holders of the above-

named Company and all other persons whose interests will be affected by

the proposed alteration and extension of objects of the above-named

Company.

This Court doth Order that the alteration in Clause 3 only of the

IMemorandum of Association of the above-named Company resolved uixjn

by the Special Resolution of the above-named Company passed and con-

finned in accordance with Section 51 of the Companies Act 1862 at the

above-mentioned Extraordinary General Meetings of the above-named

Company held respectively on the said 23rd of July and 8th August 1906

(which Special Resolution so far as it related to the said Clause 3 of the

Memorandum of Association of the above-named Company together with

the said Clause 3 as altered by the said Si^eeial Plesolution as aforesaid

are set forth in the Second Schedule hereto be and the same is hereby con-

firmed in pursuance of the provisions of the Companies (Memorandum of

Association) Act 1890.

And it is Ordered that tliis Order be produced witliin 15 days from the

date thereof to the Registrar of Joint Stock Companies and that an office

copy thereof be delivered to him together with a printed copy of the

Memorandum of Association altered in regard to Clause 3 thereof in

accordance with the said resolution and together with a Minute in the

^\•()rds or to the effect set forth in the said first Schedule hereto.

And it is Ordered that Notice of the Registration by the Registrar of

Joint Stock Companies of tliis Order and of the said Minute be inserted

in The Times newspaper within 10 days after such Registration.

And it is Ordered that the addition of tlie words "and Reduced " to

the title of the said Company be altogether dispensed with.

H. J. Hood,

Registrar Companies (Winding-up).

The FmsT Schkbule before Referred to.

Minute approved by the Court.

"The Cai)ifal of tlic Customs and Bonded Wareliouses Company
" Limited and Reduced henceforth is £207090 divided into 25887 Ordinary

"Shares of £8 each reduced from the former capital of £500000 divided
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" into 30000 Preference Sliarcs of £10 each and 20000 Ordinary Shares
" of £10 each.

" At the time of the Registration of this Minute all of the said 25887
" Ordinary Shares have been issued and have been and are to be deemed
" to be fully paid."

The Second Schedule above Referred to.

Resolution and Clause 3 of the Memorandum of Association of the

above-named Company as altered thereby and confirmed by the Court.

" That the objects of the Company be altered in accordance with the
" print of the Memorandum of Association submitted to this Meeting
" and for the purpose of identification signed by the Chaii-man thereof
" with such modifications (if any) as the Court may prescribe."

Tlie objects for which the Company is established are :

(a) To carry on in any country or place the business of bonded and
general warehousemen wharfingers or proprietors of warehouses wharves

docks jetties piers and stores and of sliipowners sliipbuilders sliipwrights

engineers dredgers tug owners commission agents merchants carriers by
land or by water railway telegraph or telephone proprietors and any other

business including advances of funds against goods lying in warehouses

which can be conveniently carried on in connection with the business of

warehousemen and wharfingers or wliich are of a character similar or

analogous thereto :

—

[Here followed the remaining objects verbatim as in the Memorandum
of Association.] [Customs and Bonded Warehouses Company Ltd. and
Reduced, 00218 of 1906. Warrington, J., November 20th, 1906.]

ORDER SANCTIONING RESOLUTION REORGANIZING SHARE
CAPITAL OF COMPANY SANCTIONING SCHEME OF AR-
RANGEMENT AND CONFIRMING ALTERATION IN ME-
MORANDUM OF ASSOCIATION.

{Title.)

Upon the petition of the above-named United States Trust Corpora-

tion Limited on the 26th May 1911 preferred unto tliis Court and upon

hearing Counsel for the Petitioners and upon reading the said Petition,

the order dated the 7th March 1911 whereby the said Company was

ordered to convene separate meetings of

(1) The holders of preferred Stock of the above-named Company.

(2) The holders of deferred Stock of the above-named Company and

(3) The holders of Founder's Shares of the above-named Company
for the purpose of considering and if thought fit approving, with or without

modification, a Scheme of Arrangement proposed to be made between

the holders of Founder's Shares of the Company and the said Company
(a copy of wliich Scheme was set forth in the schedule to the said order)

the London Gazette and The Times newspaper both of the 21st March 1911

and each containing an advertisement of the notice convening the said

meetings directed to be held by the said order dated the 7th March 1911
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the affidavit of R.H.E. filed tlie 27th March 1911 the two several aflldavils

of A.B. filed respectively the 10th May and the 31st May 1911 tlie

affidavit of H.C. filed the 31st May 1911 and the several Exhibits in the

said affidavits or some of them respectively referred to and the order

dated the 1st June 1911 the London Gazelle and The Times newspajx^r

both dated the 9th June 1911 and each containing a notice of the pre-

sentation of the said Petition and that the same was appointed to be heard

on the 20th June 1911.

This Coukt doth order that the reorganisation of the share caj)ital

and the scheme of arrangement of the above-named Company (as modified

by the Court) resolved on and effected by the special resolution jjassed

and confirmed at the two Extraordinary General Meetings of the Peti-

tioners the said United States Trust Corporation Limited held resix'ctively

on the 25th day of April 1911 and the 11th day of May 1911 and which

resolution as set forth in the first schedule hereto be and the same are

hereby confirmed and sanctioned by the Court in accordance with the

provisions of the above-mentioned Act.

And this Court doth hereby declare the said Scheme of Arrangement

(as so modified) to be binding on the holders of the Preferred Stock and

Deferred Stock and the holders of Founder's Shares of the above-named

Company and also on tlie said United States Trust Corporation Limitetl.

And this Court doth Order that the alteration of the provisions

in the Memorandum of Association of the above-named Company' with

respect to its objects proposed by the said Special Resolution of the above-

named Company passed and confirmed as af(jresaid and wliich Special

Resolution so far as the same relates to such alteration is set forth in the

third Schedule hereto be and the same is hereby confirmed in accordance

with the provisions of the above-mentioned Act.

And it is Ordered that the above-named Company do within fifteen

days from the date of tliis Order deliver to the Registrar of Companies

an office copy of this Order, together with a printed copy of the Memo-

randum of Association altered in accordance with the said Resolution.

The First Schedule before Referred to.

Resolution reorganizing the share capital of the Company and the

scheme of arrangement as modified by the Court.

(1) That for the purpose of carrying out the following consolidation

the Directors be authorised to convert the Founder's Shares into Stock.

(2) That the conditions of the Company's Memorandum of Association

be modified so as to reorganise its share capital by consolidating the said

Founder's Shares, or the Stock resulting from the convei-sion then-of

with the £99440 Deferred Stock of the Company, so that the two classes

may become one class, consisting of £99640 Deferred Stock, " Pro\-ided

that, after the consolidation of the Founder's Shart\s with the Deferred

Stock, no dividend in excess of 7.i per cent, on the consolidated Deferred

Stock shall be paid in respect of any year until the Company's ^esc^^'e

fund shall amount to £38000."

(3) That upon the consolidatiim of the Founder's Shares or the Stock

resulting from the conversion thereof, with the Defera>d Stock of the
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Company there be paid out of the reserve fund to each holder of Founder's

Shares the sum of £150 for each Founder's Share lield by liim.

(4) That for the purpose of obtaining confirmation of the arrangement

sought to be effected by Resohitions 2 and 3, such arrangement shall be

deemed to include any condition or modification which the Court may
approve or impose.

The Second Schedule before Referred to.

Resolution altering the Memorandum of Association of the Company.

(6) That the objects of the Company, set oiit in paragraphs 4 and 5

of Clause 3 of the Memorandum of Association of the Company be

abandoned and that the Memorandum of Association be altered by
striking out therefrom the said 4th and 5th paragraphs. [ United States

Trust Corporation, Ltd., 0084 of 1911. Neville, J., June 20th, 1911.]

FORM OF ADVERTISEMENT OF ORDER (Z).

In the High Court of Justice,

Chancery Division.

Mr. Justice

In the Matter of the Company Limited

and

In the Matter of the Companies (Consolidation) Act 1908.

Notice is hereby given that by an order made in the above matters it

was ordered that the alteration of the Memorandum of Association of the

said Company with respect to the objects of the said Company effected by
a special resolution of the Company passed on the day of

19 and confirmed on the day of 19 and wliich

was in the words and figures following [set out resolution] be confirmed.

And notice is hereby also given that an office copy of the said order together

with a printed copy of the Memorandum of Association as altered was

witliin 1 5 days from the date of the said order delivered by the said Company
to the Registrar of Joint Stock Companies and he has duly registered the

same.

A.B. of

SoUcitors for the said Company.

FORMS OF RESOLUTIONS.

" That the provisions of the Memorandum of Association of theCompany
be altered with respect to the objects of the Company by strildng out of

clause 3 sub-clause (b) of such Memorandum of Association the following

words [set out words] wliich are contained in line 5 of the said sub-clause."

{I) This advertisement is very rarely ordered.
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Another Form, conferring Borrowing Power {m).

"Tliat the provisions of theMemorandum of Association of the Company
be altered witli respect to tlie objects of the Company by adding the follow-

ing sub-clauses to clause 3 of the said Memorandum of Association :—
'* (A, a) To borrow or raise money or secure money already or luroafter

from time to time borrowed or raised by the issue of perpetual or terminable

bonds debentures debenture stock obligations mortgages and securities of

all kinds redeemable or otherwise and to frame constitute and secure the

said bonds debentures debenture stock obligations mortgages and securities

in such manner and form as may seem expedient with full power to charge

and secure the same on tlie undertaking of the Company and on the whole

or any part of its property assets estate rights and effects present and future

including any capital from time to time imcalled by a trust deed or other-

wise or to secure the same by deposit of securities or other property or

otherwise howsoever."

Substitution of memorandum and articles of association for

deed of settlement in cases where such substitution is to be accom-

panied by an alteration of the objects of the company

—

That the constitution of the Company be altered by substituting for

the Deed of Settlement dated 18 [as varied by the supple-

mental deed dated 18 and a special resolution of the Com-
pany passed and confirmed on 19 and 19 ] wliich

now constitutes or regulates the Company a Memorandum and Articles of

Association in a form wliich has already been prepared and has for the

purposes of identification been signed by Mr. A.B. tlie solicitor of the

Company and which contains a clause extending the objects of the Com-
pany as so to enable it to carry on its business at as mpII as at

the other places specified in the said Deed of Settlement

or

That the Memorandum and Articles of Association submitted to tliis

meeting be and the same are hereby approved and that pursuant to the

provisions of the Companies (Consohdation) Act 1908 the form of the

Company's constitution be altered by substituting such Memorandum of

Association with extended objects as therein set forth and such Articles

of Association for the Company's Deed of Settlement dated anil

for all regulations of the Company subsequentl}^ made and now in force

and that the directors be and they are hereby authorized to apply to the

Court to confirm this resolution under the said Act.

Where any notice is accompanied by an explanatory circular,

as is sometimes desirable, it should be headed in the same way as

a similar circular in the case of a reduction of capital (s(^e supra,

p. GDI), and should make clear any points not shown ])y (lie notice

summoning the meetings,

(m) This form is substantially vestment Co. (No. 2), [1802] 1 Ch.

taken from Qovcrntncnts Stock In- 597.
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Keorganization of Share Capital.

A company limited by shares may by special resolution confirmed

by an order of the Court modify the conditions contained in its

memorandum of association (n) so as to reorganize its share capital,

whether by tlie consolidation of shares of different classes, or by tlie

division of its shares into shares of different classes ; but no pre-

ference Or special privilege (nn) attached to or belonging to any class

of shares can be interfered with except by a resolution passed by a

majority in number of shareholders of that class holding three-

fourths of the share capital of that class and confirmed at a meeting of

shareholders of that class, in the same manner as a special resolution

of the company is required to be confirmed, and every resolution so

passed will bind all shareholders of the class.

Where an order is made under this section an office copy thereof

must be filed with the Registrar of Joint Stock Companies within

seven days after the making of the order or within such further time

as the Court may allow, and the resolution will not take effect until

such a copy has been so filed (o).

This section apparently applies only where the preference or

special privilege is given by the memorandum itself, and not where
powers to issue shares with special privileges conferred by the

memorandum have been exercised (p). There seems to be some
question as to the majority requisite at the first class meeting.

Must there be an absolute majority of all the shareholders of the

class to pass the resolution ? or is it enough for any majority of

shareholders of the class assembled in general meeting to pass it,

provided, of course, that they hold the requisite number of shares ?

It is submitted that the latter view is the correct one, as the section

speaks of " a majority in number of shareholders," not of " the

majority," or "a majority in number of the shareholders" (pp).

Questions, too, may be raised as to whether proxies could be counted

in ascertaining such majority—probably they could not, as the Act
seems, when it intends to allow proxies in ascertaining a particular

number, to say so (q).

(n) The section has no appUcation case—the point was raised,

where the preferential riglits are {pp)Cp.Clay v.The Grand Junction
determined by the articles, and not Waterworks (1904), 21 T. L. R. 31,
by the meniorandnni of association : where however the wording was
Australian Estates and Mortgage different.

Co., [1910] 1 Ch. 414. (q) Cp. s. 69 (special resolutions),

(nn) The right of ordinary share- and s. 120 (compromises) ; at the
holders to surplus dividends is not confirmatory meetings of the sepa-

a preference or special jjrivilege

:

rate classes of shareholders under
Stewart Precision Carburettor Co. s. 45 proxies can, if the articles

(1912), 28 T. L. R. 335. allow, clearly be used, as the
(o) Companies (Consolidation) resolution has to be confirmed in

Act, 1908, s. 45 ; see also supra, pp. the same manner as a special

318 and 319. resolution of the company. There

(p) Australian Estates and Mort- is no common law right to proxies :

gage Co., [1910] 1 Ch. 414. In the Harbin v. Phillips (1883), 23 C. D.
order given below (pp. 742 and 743) 14.

the contrary was assmned to be the

«
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Where the scheme involves a compromise or arranfi;ement under
section 120, meetings directed to be held under that section, will serve

as the first meetings of classes of shareliolders (r).

Where all the niembers of the company are respondents, and
appear by counsel and consent, the Court will sometimes sanction

a reorganization even though no class meetings have been held {rr).

It is tliought that the Court could confirm a compound scheme by
whicli shares are first consolidated into one class and then divided

into classes conferring diO'erent rights from the rights conferred by
the original classes of shares, ej/. where the sliares were originally

divide(l into 5 per cent, preference sliares and ordinary shares, they
could by one scheme be all consolidated into ordinary shares, and
then divided into 4 per cent, pi'eference shares re^iresenting the
original preference shares, and ordinary shares.

In MdlitCs Food {rrr) the capital was divided into preference

and ordinary shares , and the memorandum provided that the
preference shares should rank " both as regards dividends and
capital in priority to the ordinary shares," and that " the shares

in the capital for the time being " might be divided into several

classes with preferential, qualified, or special rights attached thereto,
" but not so as to prejudice the preferential right herel)y attached
to the preference shares." It was held that the company could
not increase its capital by issuing preference shares ranking pari

fossu with the original preference shares, unless it complied with
s. 45. If this decision is right, it would seem that s. 45 forbids

transactions that could have been carried out before it was passed.

The application is made by petition, and it is not usual for any
advertisement to be directed [s). No summons for directions is

issued on these petitions, the petition is presented and then is

answered by the following words being written on it :
" This Court

doth order that all parties concerned do attend hereon on Tuesday,
the day of , 19 , at the Royal Courts of Justice,

Strand, London, and hereof give notice forthwith." The affidavits

in support should prove notices of meeting, exhibit register of share-

holders, memorandum and articles, certificate of incorporation, and
possibly also the petition, and should explain the reasons for the
reorganization.

PETITION FOR REORGANIZING SHARE CAPITAL BY CON-
SOLIDATING TWO CLASSES OF SHARES INTO ONE.

In the High CotrRT of Justice,

Chancery Division.

Mr. Justice
In the Matter of the A.B. Company Ltd.

and
In the Matter of tlic Companies (Consohdatidn) Act 1908.

To llis Majesty's Ukmi Coukt of Justice.

The luinible ptitition of your petitioner the A.B. Company (luroinaftor

called the Company) sheweth as follows :

—

(r) Seo the Order, in Welsh Brothers (London), 00(38 of 1012,
Flannel Manufacturinfj Co., Ltd., Neville, J., Folnuary 27fli, I'J12.

and Reduced, 0014^4: oi 1008, infra, (rrr) Unre]>()rt<(l, 001 8 of r.»12,

pp. 742 and 743. In this case tho Neville, J., Mfuch 5i\\, 1912.
point arose and was argued. {ii) Atihanli Dcvrlopmcnt, Ll-'ll]

(rr) This was done in Uolloway W. N. 144 ; 27 T. L. K. 498.

S.C.L. 3 A
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1. The Company was registered on the day of 1901 under the

Companies Acts 1862 to 1900 as a Company limited by shares.

2. The registered office of the Company is situate at in the

Gty of London.

3. The objects for wliich the company was estabhshed were as follows :—

•

[Here set out the main object or objects] and other objects specified in

its Memorandum of Association.

4. The capital of the Company is of £30,000 divided into 10,000 pre-

ference shares of £1 each and £20,000 ordinary shares of £1 each. 5000

of the said preference shares and all the said ordinary shares have been

issued and all such issued shares are fully paid up.

5. Clause 6 of the Company's Memorandum of Association provides

as follows :

—

" The preference shares above mentioned shall confer the following

" rights and no others, that is to say

—

"(1) The right to a 7 per cent, non-cumulative dividend on the amount

paid up thereon payable out of the profits of the Company after

setting aside such sum to reserve as the directors may from time

to time think fit in priority to any dividend on any other shares

the Company may issue.

" (2) The right on a winding-up to repayment of the capital paid up

thereon before any sum is paid to any other shareholder of the

Company in respect of his shares."

6. The following resolution was duly passed as an extraordinary

resolution and confirmed as a special resolution at extraordinary general

meetings of the Company held on the day of 19 and

the day of 19 respectively that is to say

—

" That the conditions contained in the Memorandum of Association

" of the company be modified so as to reorganize its share capital by the

" consolidation of all its shares into shares of one class of ordinary

"shares."

7. A separate meeting of the preference shareholders of the Company
was held on the day of 19 and at such meeting a

resolution in the same words as the special resolution referred to in the

last preceding paragraph of tliis petition was passed by a majority in

number of the said preference shareholdeis holchng three-fourths of the

share capital of that class. Such resolution was confirmed in the same
manner as a special resolution of the Company is required to be confirmed

at a subsequent separate meeting of the preference shareholders of the

Company held on the day of 19 (ss).

8. During the first seven years of its existence the Company did not
pay any dividend since then it has not only paid the preference dividend

in full but has paid the following dividends on its orcUnary shares, that is

to say in the year 1909 a dividend at the rate of in the year 1910

a dividend at the rate of in the year 1911 a dividend at the rate

of .In addition the Company has a sum of £ standing

to reserve.

9. The ordinary shares of the Company are in consequence of the

(.?.s) No separate meeting of ordi- Carburettor Co. (1912), 28 T. L. R.
nary shareholders would be neces- 335.

eary in this case : Stewart Precision
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foregoing facts at a considcrablo premium but there may be some diffi-

culty in issuing^prefcrence shares at par. Further capital is required and

it is felt that under all the circumstances of the case the best and fairest

course is to issue the now unissued shares of the Company after first con-

solidating all the shares of the Company into one class.

10. Under the circumstances it is just and equitable that the reorganiza-

tion of capital proposed to be effected by the special resolution of tho

compaoy referred to in paragraph 6 of this petition should be contirmcd

by the Court.

Your petitioner therefore humbly prays as follows :

—

1. That the modification of tho conditions contained in the Memo-
randum of Association of the Company and the consequent reorganization

of the share capital of the Company j^roposed to be effected by tho

special resolution passed and confirmed at the two extraordinary general

meetings of the said Company held respectively on the day

of 19 and the day of 19 and referred

to in paragraph 6 of this petition may be confirmed by this Court.

2. Or that such other order may be made in the premises as to this

Court may seem meet.

Note.—It is not proposed to serve this petition on any one.

ORDER ON PETITION TO CONFIRM SPECIAL RESOLUTION FOR
reorganization of CAPITAL,

(Title.)

Upon the Petition of the above-named Cadbury Brothers Limited

whose registered office is situate at Boumville in the Citj' of Birmingham

on the 27th of November 1911 preferred unto this Court and upon hearing

Counsel for the Petitioner and upon reading the said Petition the aflirma-

tion of J.S.L. the affirmation of G.C. both filed the 2nd December,

1911 and the several Exhibits in the said affirmations respectively

referred to.

This Court doth Order that the modification of the ^conditions

contained in the Memorandum of the above-named Company and the

consequent reorganization of its share capital proposed by tlie f^pccial

resolution of the above-named Company passed and confirmed in accord-

ance with section 69 of the above-named Act at extraordinary gcmrnl

meetings of the above-named Company held resix;ctively on the 10th and

25th November 1911 which special resolution is set out in the scliedule lure-

to be and the same is hereby confiimed in accordance with tlie [)rovisions

of the above-mentioned Act and it is ordered that the above-named Com-

pany do within 7 days from the date of tliis Order file -with, the Registrar

of Companies an office copy of this Order.

The Schedule above Referred to.

(1) That each of the existing £100 shares in Cadbury Brothers Ltd.

(both first preference second preference and ordinary) be subdivided

into 100 shares of £1 each. (2) That the existing authorized issues of

£4750 six per cent, cumulative first preference shares of £100 each (pro-

posed to be subdivided into £1 shares) and 6000 six per cent, cumulative
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second preference shares of £100 each (proposed to be subdivided into £1

shares) in Cadbury Brothers Ltd. be reorganized and consolidated into

one class of 1,075,000 six per cent, cumulative preference shares of £1

each all ranking 'pari passu and conferring the right to a cumulative

preferential dividend at the rate of six per cent, per annum on the capital

for the time being paid up thereon and the right in a winding-up to payment
oif of capital in priority to all other shares and to participate in any surplus

assets which may remain after pajang off the remainder of the capital

pari passu with the ordinary shares to the extent of twenty-five per cent,

of their nominal value but no further so that no holder of preference shares

shall be entitled as such holder to receive out of such surplus assets any

sum in excess of an amount equal to 25 per cent, of the nominal value of

the preference shares held by liim and that the Company's Memorandum
and Articles be altered accordingly. [i2e Cadbury Brothers, Ltd., 00430

of 1911. SwiNFEN Eady, J., December 5th, 1911.]

Compromises and Arrangements.

Where a compromise or arrangement is proposed between a

company and its creditors or any class of tliem {t), or between tlie

company and its members or any class of them, the Court may, on

the application in a summary way of the company or any creditor

or member of the company, or, in the case of a company being wound
up, of the liquidator, order a meeting of the creditors or class of

creditors, or of the members of the company or class of members, as

the case may be, to be summoned in such manner as the Court

directs.

If a majority in number, representing three-fourths in value of

the creditors or class of creditors, or members or class of members,

as the case may be, present either in person or by proxy at the meet-

ing, agree to any compromise or arrangement, the compromise or

arrangem'ent will, if sanctioned by the Court, be binding on all the

creditors or the class of creditors, or on the members or class of

members, as the case may be, and also on the company or, in the

case of a company in the course of being wound-up, on the liquidator

and contributories of the company.

In the section the expression " company " means any company

liable to be wound up under this Act (a).

This section originally only applied where a company was ia

winding-up, but the Act of 1907 extended it to otlier cases. It is

not thought that the Court can under this section sanction any act

{t) The Court must be satisfied however, the rules in winding-up

that tliere has been a naeeting of as to the debts which could be

creditors the amount of whose proved in winding-up were different

debts can be estimated : Albert to what they now are.

Life Assurance Co. (1871), 6 Ch. (a) Companies (Consolidation)

381. At tlie time of this decision. Act, 1908, s. 120.
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of a company, which, apart from such provisions, would be ullra

vires. Thus, if a scheme involves a reduction of capital (b), or, it

would seem, an alteration to the memorandum (c), or a reorganiza-

tion of capital under section 45 of the Act, the company would, to

get the sanction of the Court, have to go through the preliminaries

imder section 120, and also under the other relevant section or

sections of the Act {d).

Under the provisions of section 120, secured as well as unsecured

creditors can be bound (r), and compromises may be made between

one class of creditors or contributories and another (/). If a company
has foreign creditors (including colonial creditors) tliey will have to

be summoned to the meetings {g), but such creditors will not be

prevented by the mere fact of an arrangement under the section

having been entered into here, from enforcing their rights against

property abroad (/«). For this purpose it would seem that a person

is a foreign creditor who has entered into a contract which is intended

to be governed by foreign law (^). The Coiirt has sanctioned a

scheme, which had already been sanctioned in New South Wales,

and by its sanction bound the English creditors of a company (k).

(h) Cooper, Cooper and Johnson, 0ai Co., 00413 of 1911, Neville, J.,

[19021 ^*i W. R. .314. Tho object

of tlie section is not to enable the

company to do anything, but to

enalilo a majority of creditors or

sliareliolflers to liind a dissentient

iTiiuority : Albert Life Asuurance

Co. (1871), G Ch. 381; Alabama
New Orleans, Texas and Pacific

Junction Railway, [1891] 1 Ch. 213,

(c) Tho point does not seem to

have been taken in Edinburgh

American Land Mortgage Co. v.

Lang's Trustees, [1909] S. C. 488.

When a special resolution is re-

quisite the Liquidator may summon
the meeting under s. 194 of the Act

;

if the winding-up is voluntary. If

it is compulsory, presiunably the

Liquidator may under s. 173 of the

Act, and rr. 121, et seq. of the

Companies (Winding-up) rules, 1909,

summon tho meetings. See also

s. 158 of the Act, but in such ca.se

it may bo that the provisions of

s. 07 of tho Act may be found useful.

(d) There have been one or two un-

reported cases, where there was a

reorganization of capital, and com-
pliance with s. 120 was held to bo
sufiicient, but the view above set

out was held to bo right in Panama

February 27th, 1912 ; MeUln'sFood,
0018 of 1912, Neville, J., March
5th, 1912.

(e) Empire Mining Co. (1890), 44
C. D. 402 ; Alabama, New Orleans

Texas and Pacific Junction Eailuai/,

[1891] 1 Cli. 213.

( / ) Dominion of Canada Freehold

Estate and Timber Co. (188(1), 55
L. T. 347.

{g) Where there is more than one
liquidation, it may be that only tlie

creditors in each country will be
entitled to be heard at meetings
held in that country : Queensland
National Bank, [1893] W. N. 128.

{h) New Zealatid Loan and Mer-
cantile Agency v. Morrison, [1898]

A. C. 349 ; Gibbs v. Soci^' de

M€taux (1890), 25 Q. B. D. 399.

(i) Hamlijn cD Co. v. Taliikcr

Distillery, [1894] A. C. 202; South

African Breweries v. King, [1899] 2

Ch. 173 ; [1900] 1 Ch. 273 ; Spur-

rier v. La Cloche, [1902] A. C. 440 ;

British South Africa Co. v. De
Beers Consolidated Mines, [1910] 1

Ch. 354; [1910] 2 Ch. 502 ; rever.scd

on another point, [1912] .V. C. 52.

{k) AiMstralian Joint Stock Bank,

Times Newspaper, 1st April, 1910.
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It has beon held that tho Court cannot compel a liquidator to enter

into a conijH-oniise of winch ho does not approve (l), and the same
remark would seem to apply to a going company ; indeed, it has been
held in Scotland that if the scheme involves something which is

beyond the directors' powers {e.g. an amalgamation), the Court
cannot even order meetings to be summoned until the Company in

general meeting has approved of the scheme {II).

The jurisdiction of the Court would seem, mutatis mutandis, to

be very similar to tliat which it has on a reduction of capital, and
ought, it is apprehended, to be exercised on much the same
principles (»?,).

The Court must, of course, see that the necessary consents have
been obtained. It will not be necessary to obtain the consent of any
class of persons who are not interested in the property dealt with
by the scheme {n), and the fact that a certain class of persons take a

benefit under the scheme, will not necessarily be conclusive of their

having an interest (o). Wliere a petition has failed on the ground
that no meeting of one class has been held, if the sanction of that
class is subsequently obtained, it will not be necessary to have fresh

meetings of other classes which agreed to the scheme prior to the

original petition {p).

The question of what is "a class" within the meaning of the

section is not always an easy one, particularly where creditors are

concerned—it seems that it must be confined to those persons

whose rights are not so dissimilar as to make it impossiljle for them
to consult together with a view to their common interest {q). It is

also necessary for the debts of creditors who are to be bound to be
capable of being estimated (r). The majority required, by the

section is a majority of those present at the meeting—-and in ascertain-

ing whether they represented the requisite value, only the debts or

shares represented at the meeting will be taken into account {s).

The Court must also satisfy itself that the scheme amounts to a

compromise or arrangement ; the word " compromise " no doubt

{1) International Contract Co. v. Dodd, [1S92] 2 Q. B. 573, 583.

(1872), 26 L. T. 358, See also United Provident Assurance
(II) Dailuaine Talishe.r Distilleries Co., [1910] 2 Ch. 477, whex-e share-

V. Mackenzie, [1910] S. C. 913, and holders who had paid up 10s. on
see General Motor Cab Co. (1912), their shares and also a fm-ther 10s.

132 L. T. Jo. 534, 28 T. L. R. 332, as a payment in advance of calls

infra, pp. 727 and 728. were treated as a different class to

(m) See per North, J., in Ala- shareholders who had paid up £1,
hania. New Orleans, Texas and and to shareholders who had paid
Pacijic Junction Railway, [1891] 1 up 10s., although a call of 10s. per
Ch. 213, at pp. 229 and 230. share was contemplated on the

{n) BrownjlelrVs Guild Potteries, persons who had paid the 10s. in

[1898] W. N. SO. In Birkbeck Per- advance. The decision is based on
manent Benefit Building Society tlie fact that, as was held, a call

(1912), Times Newspaper, March could not be made on some only
lOth, 1912, the order expressly of the partly paid shareholders, and
stated that the sclieme was without also that interest until repayment
prejudice, to the rights of the "B" was due on the moneys advanced,
shareholders. (?•) Albert Life Assurance Co.

(o) Tea Corporation, [1904] 1 Ch. (1871), 6 Ch. 381.
12. (s) Bessemer Steel and Ordnance

(p) United Provident Assurance Co. (1875), 1 C. D. 251; Timis
Co., [1911] W. N. 40. Raihvay Co. (1879), 10 C. D. 270 n.

(q) Sovereign Life Assurance Co.
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involves the idea of a difficulty of some sort {t), though not neces-

sarily either pending litigation (m) or a claim which is good in law {a)

;

but the word " arrangement " seems to go further, and, subject to

questions of ultra vires, to cover practically any transaction, except

as has recently been held a sale {aa).

When the Court has satisfied itself that the scheme has been duly

passed, and is one that it can sanc^tiou under the section, it will also

satisfy itself that the majorities at the various meetings acted bond

fide, and in particular that the minority has not been overruled by a

majority who held other and conflicting interests, which induced

them to exercise their votes in favour of the scheme (6). The Court

will also, it would seem, consider the question whether the scheme

is one that could reasonably be accepted by ordinarily intelligent

men acting with a view to the interest of the class to which they

belong (c), but the Court will be very slow to withhold its sanction

on this last ground, for presumably the persons concerned will be the

best judges of what is to their commercial advantage {d).

Under the section schemes have been sanctioned by which the

property of the company was leased for a term of years (e), by which

debenture-holders gave up their security for shares in a new com-

pany (/), by which they postponed the whole {(j) or part of their

security (li), by which they gave up their security for less than was
due on it (i), and by which they agreed to accept annuities in lieu

of part of their security {k), and perpetual debenture stock for

terminable debentures (/). A sale for cash or shares must be author-

ized by a power in a trust deed, an order of Court or some other power
{e.g. a special resolution under section 192) (aa), but subject to this

{/) Mircdntile, Investnipnt and (e) Dyncvor, Dyjjnjn and \tath
General Trust Co. v. International Abbey Collieries Co. (IH7Q), II C. I).

Co. of America, [1893] 1 Cli. 484 n. GO").

"

(u) Sneath v. Valley Cold, [1893] (/) Empire Mining Co. (1890),

1 Ch. 477; Mercantile Investment iiC. D. 402; SlaterwDarlaxtonStecl
and General Trust Co. v. River Plate and Iron Co., [1877] W. N. 139, 105 ;

Trunt Loan and Agency Co., [1894] Gillies v. Dawson (1893), 20 Kcttio,

1 Ch. 578. 1119.

(a) Miles v. New Zealand Alford (g) Dominion of Canada Freehold

Estate Co. (1886), 32 C. D. 20(5. Estate and Timber Co. (1880), 55
(aa) General Motor Cab Co. (1912), L. T. 347.

102 L. T. Jo. 534, 28 T. L. K. 352. (/(.) Alabama, New Orleans, Texas
(b) Of course, persons interested and Pacific Junction Baihvay, [IS\)1]

in several classes may vote in each 1 Ch. 213 ; Edinburgh American
class : Madras Irrigation and Canal Land Mortgage Co. v. Lang's Trus-

Co., [1881] W. N. i72. tees, [1909]'S. C. 488.

(c) Alabama, New Orleans, Texas (i) Madras Irrigation Co., cited

and Pacific Junction Iiailway,[iSi) I] by Noktk. J., in Alabama, New
1 Ch. 213; English, Seoitish and ()rU ans, Texas, and Pacific Junction

Australian Chartered Rank, [18931 Raihr<tij,\\X\)\] 1 Ch. at )). 22S.

3 Ch. 385 ; Lotulon Chartered Rank (k) English, Scottish and Aus-

of Australia, [1893] 3 Cli. 540. And tralian Chartered Rank of Au.ttralia,

see Paterson, Laing and Rruce{l9U-2), [1893] 3 Ch. 385 ; London Chartered

18 T. L. R. 515. Rank of Australia, [1893] 3 Ch. 500.

(d) See cases cit^d in the last (I) Shamlon Hydropathic Co.

preceding note, and Gillies v.Dawsun (1911), 48 S. L. K. 943.

(1S93), 20 Rettie, 1119.
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dissentient shareholders can it is thought be deprived of their

rights on a reconstruction {m). Under such schemes preference

share] lolde re liave received certificates entitling them to a share

of the profits in lieu of capital written off on a reduction {mm),

and shareholders of one class have been compelled to give up
some of their shares to shareholders of another class {n) ; but
the Court will be very slow to sanction a scheme which deprives

a creditor of preferential rights which would have been respected

in the winding-up (o).

These are only some of the instances where the Court will sanction

a scheme {oo). Perhaps where there is a reduction of capital it may
be possible to prevent non-assenting or objecting creditors from claim-

ing the rights conferred on them by sections 49 and 50 of the Act.

It is thought that the Court could not sanction a scheme by which
persons are forced to take furtlier shares (p) ; the most it can do is to

say,
'

' You must take tliese shares or nothing ;
" and even tliis it would

seem it will be slow to do {q).

Where the scheme involved a trust deed for securing debentures,

Vaughan Williams, J., would not allow it to contain a clause empower-
ing a majority in number representing three-fourths in value of the

debentures to do, without the sanction of the Court, what with such

sanction they could do under the Joint Stock Companies Arrange-

ment Act, 1870 (r) ; but this is not the practice of the Court nowadays,

and tlie same judge also required, and the Court now often requires,

that if the scheme provided for the payment of the costs or the

remuneration of persons whose assistance was required to carry out

the scheme, it should contain express provision for bringing in the

costs of remuneration for taxation or allowance by the Court (s).

On sales to new companies he also required clauses by which the

new company undertook to obey the order of the Court as to any

(m) Tea Corporntion, [1904] 1 Ch. C. D. 670, questioned on other
12; Pate.rson, Laing and Bruce grounds: Vron Colliery Co. (1882),

(1902), 18 T. L. R. 515; Melville 20 C. D. 446. As to tlie construc-
Coal Co. v. Clark (1904), 6 Fra. tion of a scheme by wliich creditors

913; Brtice, Peebles t& Co. (1908), postponed all claims for principal

1 6 S. L. T. 500. These decisions and interest under promissory notes
cannot have been overruled by issued by a new company where the
General Motor Cab Co. (1912), claim is for interest accruing after

132 L. T. Jo. 534, 28 T. L. R. the winding-up of such new com-
352, as the first of them was a pany : see Neiv English Bank of the

decision of the Court of Appeal. Eiver Plate (1898), li T. 1,. R. 520.

Canning Jarrah Timber Co., [1900] [oo) For other schemes, see swpra,
1 Ch. 708, the only case referred to in pp. 482 and 483.
either judgment, was decided before {p) See yjcr Kekewich, J., ^ic/toZi

the Act of 1900 for the first time v. Eberhardt (1888), 59 L. T. 860,
enabled the Court to bind members citing Higg's case (1865), 2 H. & M.
of a company. The resolutions 057. As a matter of fact, this was
landers, 120 should be passed before the scheme in General Motor Cab
the special resolution, while all mem- Co. (1912), 132 L.T.Jo. 534, 2S
bers have an equal right of dissenting. T. L. R. 352.

(inm) Hoare <& Co. (1910), W. N. (q) Cp. Paterson, Laing and Bruce
87. (1902), "18 T. L. R. 515, and supra,

(n) Welsh Flannel Manufacturing note (/«).

Co.,00144of 1908, EAnY,J., March {r) Land Mortgage Bank of
30th, 1909. See order below, pp. FioWJo, [1896] W. N. 48.

742 and 743. (,*) Mortgage Insitrance Corpora-
(o) See Richards ct- Co. (879), 111 tion, [1896] W. N. 4.
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proceedings tlie Court might tliink proper to be taken against the

officers of the okl company ; and to apply a portion of the assets

transferred in tlie payment of the costs of such proceedings ; but these

last requirements never applied where the old company was perfectly

solvent, and what was being done was a mere sale to a new com-
pany (t), and such clauses are not now required at all. It is usual to

insert in a scheme provisions enabling the company to assent to any
modification of the scheme, which may be directed by the Court («/).

An order when made is binding on members and creditors (x),

and can only be challenged on appeal (x) ; but this does not apply
to meml)ers or creditors who belong to a class of which meetings
have not been summoned (//). For this purpose a landlord will, on
the sale of property by a company to which he has granted a lease

of such property, be an misecured creditor and rightly treated as a

member of the class of unsecured creditors (2) ; but a policy-holder

whose policy has matured at the date of the scheme will not be a

member of a class of policy-holders (a). Where there is a winding-

up that will by itself stay all actions, unless the winding-up is purely

voluntary, in which case an oi-der can be f)btained under section 193
of the Act to stay all proceedings ; then, when the scheme is sanc-

tioned, the release (if any) by creditors which ensues is a release by
operation of law, and will consequently not release sureties (h),

who, on jiayment in full, will be entitled to step into the shoes of the

principal creditor, and to have his rights under the scheme (c).

Where there is no winding-up the Court has, it would seem, no power
to order a stay of execution because a scheme is pending {d), other-

wise the effect of a scheme would seem to be much the same, whether
the company is or is not in liquidation. With regard to the

practice, it is usual to take out a summons for an order directing

meetings to be hold, directions are then given as to the dates when the

meetings are to be held, wliat notices sent, and what advertisements

inserted {e), and also as to the proxies to be used. If the company

{t) rraciicc Note, [1894] W. N. Account Society v. Munich Rein-
166. surancr Corporation, [191211 Ch. 138.

(u) Without, or, it i.s thought, (c) Dane v. Mortgage Insurance
even with, such a clause, tho Court Corporation, [1894] 1 Q. B. 54;
cannot, without fresh meetings, Finlaij v. Mexican Inveatmcnt Cor-
sanction a scheme with any very poration, [1897] 1 Q. B. 517.

mat-erial alterations : Lorulon Char- (d) Booth v. Walkden Spinning
tered Bank of Australia, [1893] 3 and Manufacturing Co., [1909] 2

Ch. 540. K. B. 368.

(.r) Nicholl v. EberhardtCo. (1889), (») Unless reduction or an altera-

01 L. T. 489. A person who has not tion in tlie memorandum forms ]>art

a])pearod at the trial may not appeal of the scheme, it is usual only to

without leave : Securitic.t Insurance. direct advertisements as to tho
f 'o.,

f 1894] 2 Ch. 410. As to foreign dates of tho meetings. On all

crethtors, see supra, p. 72.5. petitions involving tho exercise

(jl) Sovereign Life Assurance Co. of more than one jiower con-
v. JJodd, [1892] 2 Q. B. 573. ferred on the Court tlio same adver-

(z) Craig's Claim, [1895] 1 Ch. tisemenls and interlocutory orders

207. must l)o made as if a separate

(a) Sovereign Life Assurance Co. petition had Im-oii pre.s4Mit<'d with
v. Dodd, [1892] 2 Q. B. 573. regard to i\\& exercise of each

(6) London Chartered Bank of power. For Form of Order, ;>o/<t, p.
Australia, [1893] 3 Cli. .540. See 737. and for formsof advertisement
also Law Ouarantce Trust and and notice, po.nt, pp. 740 and 741.
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is being wound up by the Court or under supervision, or if there has

been an application in a voluntary winding-up and liberty to apply

has been reserved, tlie summons will be in the winding-up, in other

cases an original ing summons will usually be necessary. A petition

is presented for the sanction of the Court when the scheme has been

sanctioned by the meetings (<?e) . Such sanction has, however, been

obtained by summons (/) or petition in an action (g). Moreover,

even if the sanction of the Court has been obtained before that of all

the meetings, the Court of Appeal will not reverse the decision of the

Court below for that reason alone (A), and the Court, when the case

has come to a hearing, will in a proper case direct further meet-

ings {i). Section 120 does not expressly empower the Court to give

directions as to the manner in which the meetings are to be held

;

where the company is in winding-up this defect would seem to be

cured by sections 145 and 219 of tlie Act (k). This does not, of course,

apply to cases where the company is not in winding-up ; but in one

case {k) Vaughan Williams, J., held that the Court had inherent

jurisdiction to give directions as to the conduct of the meetings, and

gave elaborate directions for the purpose of enabling the views and

votes of foreign creditors to be taken quickly. It is usual to order

a particular form of proxy to be used (/). Apparently no one can

hold a proxy at a class meeting, unless he is a member of the class {nt).

The order directing meetings usually directs who is to be chairman of

i

(ee) The practice in Ireland is the
same. John Clarke tfc Co., [1912]
1 Ir. 24.

(/) Nicholl V. Eberhardt (1889),
61 L. T. 489. This practice is,

however, not a good one, is not
liked by the Judges, and has not
now been followed for many years.

(<7) Tea Corjjoration, [1904] 1 Ch.
12 ; Slater v. Darlaston Steel and
Iron Co., [1877] W. N. 139, 165.

(/;.) Dynevor, Dyjfryn and Neath
Abbey Collieries Co. (1879), 11 C. D.
605.

(i) Slater v. Darlaston Steel and
Iron Co., [1877] W. N. 139, 165;
Madras Irrigation and Canal Co.,

[1881] W. N. 120 ; Central Bahia
Railway (1902), 18 T. L. R. 503 ;

and Akankoo Gold Coast Mining
Co. (1888), 1 Meg. 43, where
Chitty, J., on a sale of the com-
pany's assets for shares, stood the

petition over for a special resolution

to be passed. He was acting by
analogy to s, 161 of the Act of

1862 (s. 192 of the present Act).

This case was before the 1900 Act,

which first provided for meetings

of contributories : cp. United Pro-
vident Assurance Co., [1911] VV. N.
40, and also supra, p. 672, note {y).

TliLS course was apparently not
suggested in General Motor Cab Co.
(1912), 132 L. T. Jo. 534,28T.L.R.
352.

[k) English, Scottish and Austra-
lian Chartered Bank, [1893] 3 Ch.
385 ; and see Queensland National
Bank, [1893] W. N. 128, as to the
right of foreign creditors to be
heard at meetings here.

(Z) Practice Direction, [1896] W.N.
56. The order must now provide
for this forin or such other form as

may be settled in chambers being
used : Practice Direction, [1910]

W. N. 154, see post, p. 742 for form ;

see also Inter-Oceanic Co. of Mexico

(1896), 3 Mans. 162.

(m) Madras Irrigation and Canal
Co., [1881] W. N. 120; Central

Bahia Railway (1902), 18 T. L. R.
503. The proxy forna now in use

requires this. Where the winding-

up is compulsory, the proxies will

not require to be stamped. Finance

Act, 1895, s. 16.
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each meetincf, and requiros him to report the results of tlio meetings

to tlie Court. This rejiort will be vorilied by affidavit (mw). The sum-

mons will be supported by an affidavit exhibiting the scheme and

giving such particulars as are necessary to enable the Registrar to

judge what meetings sliould be held and advertisements inserted. Tlie

petition will be verified by an affidavit, wliicli will be in imich the

same form )ii}ilatis mvtandis, as in the case of reduction of eajutal, and

the due summoning of the various meetings must be proved (mmm).

Proceedings under this section, even where the company is not in

winding-up, are in practically all cases brought in the winding-up

department.

Where the company is in winding-up every application to approve

a reconstruction or other scheme of arrangement under section 120

of the Act must bear a £5 impressed stamp, and the order, if made in

Court, a £1 impressed stamp {)/).

In a winding-up by the Court, if application is made to the Court

to sanction any arrangement or compromise, the Court may, before

giving its sanction thereto, hear a report by the official receiver as to

tlie terms of the sclieme and as to the conduct of the directors and

other officers of the company, and as to any other matters wliith,

in the opinion of the official receiver or Board of Trade ought to

be brought to the attention of the Court. The report will not be

placed on the file unless and until the Court shall direct (o).

PETITION FOR SANCTION TO A SCHEME OF ARRANCEMENT
INVOLVING A REDUCTION AND REORGANIZATIOX OF
CAPITAL.

In the High Court or Justice,

Chancery Division.

Mb. Justice Swinfen Eady.

In the Matter of the A. B. Company Limilefl(p)

and Reduced,

and

In the Matter of the Companies (Consolidation) Act, 11)08.

To His Majesty's High Court of Justice.

Tlio huinl)le petition of the above-named Company (hereinafter callt'd

the Compan}') sheweth as follows :

—

(mm) For form of roi>ort and (o) t'ompanios (Winding - uj>)

affidavit verifying it, post, pp. 738 Rules, r. 74. Such a roport is a

et seq. private documont, and may not. ho

[innim) For form of tliis afli(la\it

,

seen hy any ono williout the leave

post, pp. 737 and 738. of tho Jiidgo.

(n) Order as to foes of July 31, (p) Where tho Company is in

1908, and see also order as to foes winding-up tho order of tlio lioad-

of December 2, 1903. ing«i should bo reversed.
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1. The Company was incorporated in the year 1874 under the Companies

Acts 1862 and 1867 as a Company limited by shares.

2. Tlie registered office of the Company is situate at

3. The objects for which the Company was estabhshed are the carrying

on of a certain business referred to in the Memorandum of Association of

the Company and the conducting of all the usual operations connected

witli the s})inning and manufacturing of wool cotton and mixed materials

and carrying on the trade and business of spinners and maniifacturers of

woollen cotton and mixed goods and fabrics and the business of Merchants

and Dealers therein and any other businesses manufactures and transac-

tions which the Company might consider to be in any way auxiliary to

the trades and businesses aforesaid or any of them or proper to lie carried

on in connection therewith and certain other objects set forth in the said

Memorandum of Association.

4. Shortly after its incorporation the Company commenced and has

since carried on its business.

5. The original capital of the Company was £30,000 divided into 3000

shares of £10 each but it was provided by the Memorandum of Association

of the Company that the Company might increase its capital by the creation

of new shares and might attach .to any of such new shares or any of its

original shares before the issue thereof any preference or guarantee which

tlie Company in general meeting might think fit. The Company has since

its incorporation in exercise of the said power and of the jiowers conferred

on it by its Adicles of Association increased its capital to £50,000 by creating

4324 Cumulative Preference Shares of £1 eacji and 15,676 Pre-preference

Shares of £1 each.

6. By resolutions creating and defining tlie rights of the said Preference

and Pre-preference Shares and dated resjiectively

it was provided that the said Preference Shares should confer the right to

a cumulative preferential dividend at the rate of per cent, per

annum on the amount paid up thereon and that the said Pre-preference

Shares should confer the following rights that is to say (1) the right to a

cumulative preferential dividend at the rate of per cent, per annum
on the amount paid up thereon ranking in priority to the dividend on the

said preference shares and (2) the right on a winding-up to priority over

the other shares of the Company as regards repajTuent of capital and to

participate with the other shares of the Company in any surplus assets of

the Company remaining after repayment of the capital paid up on such

other shares.

7- The Company has issued 2600 of its ordinary shares the whole of

its cumulative preference shares and 7556 of its pre-preference shares and
no more ; and all the said shares with the exception of 95 ordinary shares

which have been forfeited have been fully paid. The said forfeited shares

are all paid up to the extent of £8 per share.

8. By Clause 4 of the Articles of Association of the Company it is pro-

vided as follows :
—

" Subject to the provisions of the statutes and wdth the

authority of a special resolution all the shares or as the case may be all the

shares of any class may be consolidated into a smaller number of shares

or divided into a larger number of shares. The said Articles of Association
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did not prior to the special resolution next liereinafter mentioned contain

any power for the Company to reduce its capital.

9. By SjKJcial Resolution of the Company duly passed and confirmed

at extraordinary general meetings held res[>ectively on the 31st Octol>er

1909 and the 15th November 1909 it was resolved " That the Articles of

Association of tiie Company Jje altered by inserting the following article

to be calletl 4a after article 4. The Ccjmpany may from time to lime bv
special resolution (1) Reduce its capital (2) Cancel any sliares wliieh at

the date of the passing of the resolution have not been taken or agreed to

be taken by any jierson."

10. By special resolution of the Company duly [)aKsed and confinnod

at extraordinary general meetings thereof hekl rcsjieetively on the 15th

November 1909 (after the confirmation of the JSix^cial Resolution in the

last paragraph hereof mentioned) and the 30th Novcmlx'r 1909 it was
resolved as follows :

—

(1) That the capital of the Crmipany be reduced from £50,000 to £38,707

by cancelUng the following shares which at the date of tliis ivsolution

have not been taken or agreed to be taken by any person namely the 400
Ordinary Shares of £10 each numbered 2601 to 3000 both inclusive and the

7233 Pre-preference Shares numbered 8444 to 15G7G both inclusive.

(2) That the capital of the Company be reduced from £38,767 to £20,000

by writing the following sums o£F the following Ordinary Shares of £10

each namely the sum of £7 off each of the Ordinary Shares numlicred 1 to

50 both inclusive 101 to 681 both inclusive and 702 to 1343 both

inclusive (hereinafter called the £3 shares) and the sum of £8 off eacii

of the Ordinary Shares numlicred 1344 to 2065 both inclusive 2076 to

2532 both inclusive 2543 to 2590 both inclusive and 2596 to 2600 both

inclusive (hereinafter called the £2 shares).

(3) That each of the fc^rfeited sliares of the Company b(>ing such of the

shares numbered 1 to 2600 both inclusive as are not mentioned in the fore-

going resolution be subdivided into 10 Ordinary Shares of £1 each and each

of the £3 shares be subdivided into three Ordinary Shares of £1 each and
each of the £2 shares into two Ordinary Shares of £1 each.

(4) That the capital of the company after such cancellation reduction

and subdivision as aforesaid be reorganized by cancelUng the preferences

and special privileges attaching to 4324 Cumulative Preference Shares of

£1 each which have been issued to the 7556 Pre-preference Shares of £1

each which have been issued and to the 887 Pre-preference Shares of £1

which have not been issued and by eonsoUdating such shares and the 7233

subdivided Ordinary Shares into one class of 20,000 Ordinary Shares of

£1 each.

11. Previously to tlie passing of such special n-solulion j)aid-up cajutal

of the Company to the extent of £18,767 and upwards had been lost or

was unrepresented by available assets and the arrears of the cumulative

dividend on the said Preference Shares amounted to £3585 and on the said

Pre-preference Shares to £4528.

12. The alterations in the capital of the Company effecteil or i»roposed

to be effected by the Special Resolution lastly henuu before referred to
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formed part of a scheme of arrangement (being the scheme of arrangement

set forth in tlie Schedule hereto) proposed to be made under section 120

of the Companies (ConsoUdation) Act, 1908 (r) between the Company

and the Pre-preference Preference and Ordinary Shareholders thereof

and it was a further part of such scheme of arrangement (1) that each

holder of an original Ordinary Share of the Company should be entitled

to retain only one out of the 2 or 3 fully paid subdivided shares to

which he was entitled under such special resolution (2) that the re-

maining fully paid subdivided shares should be so applied as to give

the Pre-preference Shareholders one of such fully paid subdivided shares

for every two Pre-preference Shares held by liim and (3) that the holders

of the existing Pre-preference and Preference Shares should give up all

rights and claims to any arrears of dividends in respect of such shares.

13. It was also part of the said scheme of arrangement that all interest

in arrear in respect of the debentures of the Company down to and in-

cluding the interest payable on the 1st day of July 1908 should be capitalized

by the persons entitled to such interest receiving debentures of the existing

issue in lieu of and in full satisfaction for the same. The persons entitled

to such interest have all agreed with the Company that they will accept

such debentures in lieu of and in full satisfaction for such interest in the

event of this scheme being confirmed by this Court.

14. Pursuant to and in manner directed by an order of this Court dated

the 16th day of December 1909 separate meetings of the Pre-preference

Preference and Ordinary Shareholders of the Company were duly convened

for the 9th day of January 1910 for the purpose of considering and if thought

fit of approving with or without modification the said scheme of arrange-

ment. The said scheme was unanimously approved without any modifica-

tion at the separate meetings so convened. The whole of the Pre-pre-

ference Shareholders were present in person or by proxy at the meeting oi

the Pre-preference Shareholders and voted in favour of the said scheme. 17

out of 25 Preference Shareholders representing 3710 out of 4324 Preference

Shares were present in person or by proxy at the meeting of Preference

Shareholders and voted in favour of the said scheme 23 out of 25 Ordinary

Shareholders representing 1839 out of 2600 Ordinary Shares (or counting

the forfeited shares out of 2500 Ordinary Shares) were present in person

or by proxy at the meeting of Ordinary Shareholders and voted in

favour of the said scheme. With a view so far as necessary to comply with

section 45 of the Companies (Consohdation) Act 1908 the resolutions

approving the said scheme respectively passed by the said separate

meetings of the Pre-preference and Preference Shareholders were duly

confinned in the same manner as special resolutions of the Company are

required to be confirmed at separate meetings of the Pre-preference and

Preference Shareholders held on the 30th day of January 1910.

15. The reduction of capital aforesaid does not involve the diminution

of any liability in respect of unpaid capital or the payment to any share-

holder of any paid-up capital.

(r) The notices of the meetings formed part of such arrangement,

stated that the special resolutions and a copy of the scheme of arrange-

which were, of course, set out, ment was enclosed.
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16. There is every j)r()spect of the Comijany carrying on a successful

business in the future but unless tliis scheme is sanctioned by the Court

it will be years before any dividend is payable except on the Pre-preference

Shares.

17. The form of minute proposed to be registered is as follows :

—

" The capital of the A. B. Company Limited and Reduced henceforth

is £20,000 divided into 20,000 Ordinary Shares of £1 each numbered

1 to 20,000 all of vhich are Ordinary Shares instead of the previous

capital of £38767 divided into 2600 Ordinary Shares of £10 each

4324 cumulative preference shares of £1 each and 8443 Pre-preference

Shares of £1 each. At the time of the registration of tliis luinute the sum

of £1 has been and is to be deemed to be paid up on each of the 18163

shares of the Company wliich are issued and outstancUng being the shares

numbered 1 to 18163 both inclusive, and the sum of 16s. has been and

is to be deemed to be paid up on each of the 950 shares 18164 to 19113

both inclusive. The remaining shares numbered 19114 to 20,000 both

inclusive have never been issued and nothing has been or is to be deemed

to be paid up thereon.

Your petitioner therefore humbly prays as follows :

—

1. That this Court may sanction the scheme of arrangement set out

in the schedule hereto and may declare the same to be binding upon the

holders of the Pre-preference Preference and Ordinary Shares of the Com-
pany.

2. That the reduction and reorganization of capital resolved on by the

special resolutions referred to in paragraph 9 of this petition may be con-

firmed and that the above-mentioned minute may be approved by the

Court.

3. That to this end all inquiries and directions necessary and proper

may be given and that a day may be fixed on and after which the Company
shall be at liberty to discontinue the addition to its name of the words

"and reduced."

4. Or that such other order may be made on the premises as to the Court

shall seem meet.

And your petitioner will ever pray etc.

NoTl!;,—It is not intended to serve tliis petition on any [ktsou,

The Scuedule iiebeinbefore Referred to.

The A. B. Company Limited.

Scheme of Arrangcniont,

1. All interest in arrear in respect of the debentuix-s issued by the

A. B. Company Limited (heivinafter called the Company) down to

and including the interest payable on the 1st day of July 1908 to be

capitahzcd and the persons entitled to such interest to receive in lieu

of and in full satisfaction for the same delx^nturcs forming part of the

existing issue of debentures. The directors of the Company to make
provision in such way as they shall think fit for cases where the arrears

of interest to which any person is entitled are not exactly equal to the

amount secured by a de^nture or debentures of such issue.
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2. The following unissued sliares of the CVmipany namely the 400

Ordinary Shares of £10 each niuabered 2601 to 300U both inclusive and the

7233 Pre-preference Shares of £1 each numbered 8444 to 15676 both in-

clusive to be cancelled.

3. The capital of the Company after such cancellation as aforesaid

to bo reduced from 38767 to £20,000 such reduction to be effected by
writing the following sums oil the following ordinary £10 shares of the

Company, that is to say the sum of £7 off each of the Ordinary Shares

numbered 1 to 50 both inclusive 101 to 681 botli inclusive and 702 to 1343

both inclusive (hereinafter called the £3 shares) and the sum of £8 off

each of the Ordinary Shares numbered 1344 to 2065 both inclusive 2076 to

2532 both inclusive and 2543 to 2590 both inclusive and 2596 to 2600 (a)

both inclusive (hereinafter called the £2 shares).

4. The following of the original Ordinary Shares of £10 which have been

forfeited and in respect of each of wliich the sum of £8 has been jmid that

is to say the Ordinary Shares numbered 51 to 100 both inclusive 682 to

701 both inclusive 2066 to 2075 both inclusive 2533 to 2542 both inclusive

and 2591 to 2595 to be subdivided into 10 Ordinary Shares of £1 each with

16s. credited paid up thereon (hereinafter called the forfeited shares) and

each of the £3 shares to be subdivided into 3 Ordinary Shares of £1 each

and each of the £2 shares to be subdivided into 2 Ordinary Shares of £1

each (all of which subdivided £3 and £2 shares other than the forfeited

shares are hereinafter called the fully paid subdivided ordinary shares).

5. The capital of the Company after such cancellation reduction and

subdivision as is liereinbefore provided for to be reorganized by cancelling

all preferences and special privileges attaching to the 4324 Preference Sliares

of £1 each which have been issued and to the 7556 Pre-preference Shares

of £1 each which have been issued and by consolidating the 6283 fully

paid subdivided shares and the 950 forfeited shares and such 4324 Cumula-

tive Preference Shares and 7556 Pre-preference Shares and the 887 unissued

Pre-preference Shares of £1 each into one class of 20,000 Ordinary Shares

of £1 each.

6. Each holder of an original Ordinary Share to be entitled to retain one

fully paid subdivided Ordinary Share for every original Ordinary Share held

by him and all further or other fully paid subdivided Ordinary Shares

(hereinafter called the surplus shares) to be transferred to such persons

as the directors of the Company shall direct.

7- Each holder of an existing Pre-preference Share to be entitled to

one of the surplus shares for every two of such Pre-preference Shares held

by him and the directors of the Company to make provision by means of

fractional certificates or otherwise as they shall see fit in cases where any
such person holds an uneven number of Pre-preference Shares.

8. The holders of the existing Cumulative Preference and Pre-preference

shares to give up all claim and right to any arrears of dividend in respect

of such shares.

9. The directors of the Company to be at liberty in case of any person

neglecting to make any transfer required by Clause 6 hereof and in any

other case where they may consider it desirable for the purpose of carrying

(s) None of the forfeited shares they were not fully paid,

were included in this paragraph, aa
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into effect the provisions of tliis scheme relating to surplus shares to rectify

the register of the Company and they may execute and do all documents

and things requisite for carrying this scheme into effect.

10. The Company forthwith to take all steps necessary for oljtaining

the sanction of the proper Court to this scheme either as it is or with such

modification as such Court may require.

ORDER ON SUMMONS FOR SUMMONING MEETINGS UNDER
SECTION 120 OF THE COMPANIES (CONSOLIDATION) ACT,
1908, WHERE THERE IS NO LIQUIDATION.

{IHtle same as Petition.)

Upon the application by Originating Summons dated the day
of 19 of the above-named Company whose registered office

is situate at and upon reading the said originating summons the

affidavit of H.S.S. filed on the day of 19 and the

several exliibits therein referred to exliibit H.iS.S. (4) being the scheme of

arrangement hereinafter mentioned. It is ordered that the above-named

Company do convene separate meetings to be held in London of (1) the

ordinary shareholders (2) the holders of the 6 per cent, cumulative pre-

ference shares and (3) the holders of the 7 per cent, cumulative preference

shares respectively in the said Company for the purpose of considering

and if thought fit approving (with or without modification) a scheme of

arrangement proposed to be made between the said Company and holders

of the ordinary shares and 6 per cent, cumulative preference shares and

7 per cent, cumulative preference shares in the said Ctmipany and it is

ordered that at least 10 clear days before the day appointed for such meet-

ings an advertisement convening the same and stating that a copy of the

said scheme can be seen at the registered office of the Company be inserted

once each in the London Gazette and The Times newspaper and in addition

that at least 10 clear days before the day appointed for such meetings a

notice to the like effect and enclosing a copy of the said scheme and a

proper stamped form of proxy in the form directed to be used by the

direction of the Court on the 8th May 1896 or in such other form as may be

settled in Chambers be sent by prepaid letter addressed to each of the said

holders of ordinary shares and 6 per cent, cumulative preference shares and

7 per cent, cumulative preference shares respectively at their registered

or last-known addresses and the Court doth hereby appoint the said

H.S.S. or faihng him A.K. chairman of the said meetings and doth order

that the said chairman do report, the result of such meetings respectively

to the Court. [Re J. C. d; J. Field, Ltd., OOUloi 1911^ Mr. Registrar Hood,
April 25th, 1911.]

Ali'FIDAVlT AS TO SERVICE OF NOTICES CONVENING MEET-
INGS PURSUANT TO ORDER UNDER SECTION 12(t.

{Heading same as Summons.)

I A.B. of Secretary of the above-named Company make
oath and say aa follows :

—

1. I have been Secretary of the above^pamed Company for .3 yearp.

S.CL. 3 E
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2. Notice of the separate meetings of (1) the holders of the Pre-prefer-

ence Shares of the above-named Company (2) the holders of the Prefer-

ence Siiares of the above-named Company and (3) the holders of the

OrtUnary shares of the above-named Company directed by the order

herein dated were duly advertised once in the London Gazette and

once in The Times newspapers respectively dated the day of

191 li and the day of 19

3. There is now produced and shown to me and marked A, a copy of

the notice convening the separate meetings of the holders of the Pre-

preference Preference and Ortlinary Shares of the above-named Company
convened for also forms of proxy for holders of Pre-preference

Shares Preference Shares and Ordinary Shares marked respectively B.C.

and D. and a copy of the scheme of arrangement herein marked E.

4. I served copies of the said notice convening the said meetings in

manner hereinafter appearing on each of the holders of Pre-preference

Preference and Ordinary Shares of the above-named Company accord-

ing to their respective names and addresses as appearing in the register

of the Members of the above-named Company which is now produced and

shown to me marked F. I personally supervise the keeping of the said

register and I say that on the day of 19 such

register contained the name of every member of the company.

5. I put copies of the said notices convening the said meetings into

envelopes duly addressed to such members respectively according to their

respective names and addresses appearing in the said register and I also

put in each such envelope a copy of the said scheme of arrangement

and a duly stamped proxy. Such proxy being in the form applicable

to the class of shares held by the member to whom it was sent.

6. I checked such addressed envelopes with the said register and I

served the said copies of the said notices together with the said copies of

the said scheme of arrangement and the said duly stamped forms of

proxies by putting the envelope containing the same prepaid into the

post office at before the hour of o'clock in the noon on

day day of 19 .

Sworn at etc.

AFFIDAVIT OF CHAIRMAN OF MEETINGS AS TO THEIR

RESULT.

I A.B. of in the county of make oath and say as

follows :

—

1. The meetings convened pursuant to the order in this matter dated

the day of 19 were duly held on the day of

19 at and I attended and acted as Chairman

at all such meetings as directed by the above-mentioned order of

19

2. I prepared a report of the result of such meetings. Such report

which is dated is now produced and shown to me and marked A.

It is a full and true report of the proceecUngs at and result of the saicj
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meetings of Pre-preference Preference and Ordinary Shareholders respec-

tively and the copy scheme annexed to such report is a true copy of the

scheme as approved at such meetings respectively,

ywurn at etc.

REPORT EXHIBITED TO THE ABOVE AFFIDAVIT.

{Heading the same as Summons.) '

I A.B. of the person appointed by the Court to act as Chair-

man of the meetings of (1) the Ordinary .Shareholders (2) the Preference

Shareholders and (3) the Pre-preference Shareholders of the above Company
convened pursuant to an order in this matter dated and summoned

by notice dated and by advertisements dated the same date

appearing in The Times and London Gazette newspajjers of the and

respectively and held at on do

hereby report to the Court the result of such meetings as follows :—
1. The scheme of arrangement dated proposed to be made

between the said Company and the Pre-preference Preference and Ordinary

Shareholders of the said Company was considered respectively at the

respective meetings and the question submitted to the said meetings was

whether the said scheme should be approved with or without modification.

Each of the said meetings was of opinion that the said scheme should be

approved without modification and it was approved accordingly.

2. The meeting of the holders of Pre-preference Shares was attended

either personally or by proxy by holders of Pre-preference Shares whose

shares amounted in the aggregate to shares out of a total issue of

Pre-preference Shares of whom shareholders holding together

shares were present in person and shareholders holding together

shares were present by proxy.

3. The meeting of the holders of Preference Shares was attended either

personally or by proxy by holders of Preference Shares whose

shares amounted in the aggregate to shares out of a total issue of

Preference Shares of whom shareholders holding together

shares were present in person and shareholders holding together

shares were present by proxy.

4. The meeting of the holders of Ordinary Shares was attended either

personally or by proxy by holders of Ordinary Shares whose shares

amounted in the aggregate to shares out of a total issue of

ordinary shares of whom shareholders holding together

shares were present in jxrson and shareholders holding together

shares were present by proxy.

5. All shareholders so attending either in person or by proxy voted

in favour of the said scheme being approved without mocUfication and no

shareholder voted against the said scheme or in favour of any modification

thereof.

6. A printed copy of the said scheme of arrangement as passed as

aforesaid at such meetings is hereunto annexed and signed by me.

Dated 19

A.B.
Chairman.
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PRELIMINARY ADVERTISEMENT.

{Title same as Petition.)

Notice is hereby given that by an order dated the 16th day of December

1908 the Court has directed Separate Meetings of

(1) The rRE-PREFERENCE Shareuolders of the above-named Com-

pany.

(2) The Preference Shareholders of the said Company and

(3) The Ordinary Shareholders of the said Company to be convened

for the purpose of considering and if thought fit approving with or without

modification a scheme of arrangement dated the 4th November, 1908,

proposed to be made between the said Company and the Prc-preference,

Preference and Ordinary Shareholders of the said Company and that such

meetings will be held at on Saturday the 9th day of January

1909 at the times below mentioned namely :

—

The meeting of the said. Pre-preference Shareholders at 2 o'clock in

the afternoon.

The meeting of the said Preference shareholders at 2.15 in the after-

noon or so soon thereafter as the preceding meeting shall have been con-

cluded and

The meeting of the Orduiary Shareholders at 2.30 o'clock in the after-

noon or so soon thereafter as the preceding meeting shall have been

concluded.

At which place and respective times all the aforesaid shareholders are

respectively requested to attend. A copy of the said scheme of arrange-

ment can be seen at the office of the Company between the hours

of 10 a.m. and 2 p.m. on any week day prior to the day appointed for the

said meetings.

The said shareholders may attend such meetings respectively and vote

in person or by proxy provided that all forms appointing proxies are de-

posited with the Company at its registered office aforesaid not

later than 12 o'clock noon on Friday the 8th day of January 1909. Forms

of proxy may be obtained from the Secretary of the Company. The

Court has appointed X.Y. or failing him M.N. to act as Chairman of the

said meetings and has directed the Chairman to report the result thereof

to the Court. The said scheme of arrangement will be subject to the

subsequent approval of the Court.

Dated this 22nd day of December 1908.

A.B. & Co. of

Agents for CD. of

Solicitor to the above-named Company.
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NOTICE of meeting ORDERED UNDER SECTION 120 OF THE
ACT.

No. of 1911.

In the Hicm Cottrt of Justice,

Chancery Division.

Mb. Justice Neviixe.

In the Matter of A.B. Limited

and

In the Matter of the Companies (Consolidation) Act, 1908.

Notice is Hereby CIiven that by an Order dated the 25th day of

April, 1911, made in the above matter the Court directed separate meetings

to be convened of tlie classes of Sliaieholdcrs of the Company specified

in the first column of the Schedule hereto for the purpose of considering,

and, if thought fit, ap])roving (with or without modification) a Scheme

of Arrangement ])i()posed to be made between the said ('mnpany and such

Shareholders (a jjiintt^l C()])y of wliicli Scheme is enclosed herewith), and

that such meetings will b(> held at

on Tuesday, the Kith d.iy of May, 1911, at the respective times specified

in the second column of the saitl Schedule hereto at which respective

times and place all such Shareholders ai'c respectively requested to

attend.

Any such Shareholder may attend the meeting of any class of which

he is a meniber and vote thereat either in ])eison or by proxy. Forms

of proxy applicable for the meetings of the different classes or such one of

them as you are entitled to attend are enclosed herewith. Proxies must

be lodged with the Secretary, at the registered office of the Company,

not later than noon, on

Monday, the 15th day of May, 1911. By the said Order S.S.. or failing

him, A.K., is appointed Chairman of such meetings, and the C'hairman

is directed to report the results thereof to the Court. The said Scheme

will be subject to the subsequent approval of the Court.

Dated 3rd May 1911.

Secretary.

The Schedule.

„ .. , , -.r !• 1 1 t 1 „ 1 Time aiipointed fur MoetiiiR
Particulars of Meetings ordered to bo convened. on the l«tli Mav, I'.lll.

1. Holders of 6 per cent. Cumulative Preference
Shares in the Company . . . . ' 1. At 12 o'clock noon.

2. Holders of 7 per cent. Cumulative rri>ferenee

Sliares in tlie Conijmiiy . . . .2. At 12.15 i).m.

3. HokliMs of Ordinary Shares in tl>e Comjiany 3. At 12.30 \um.
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form of proxy for meetings under section 120(f).

No. of 1911.

In the Hinn Court of JusTrcE,

Chancery Divasioji.

Me. Justice NEVHiLE.

In the Matter of A.B. Limited
* Fill in anH

•'I"o ' - "

"my" or
^' "'" ^^^ Matter of the Companies (Consolidation) Act, 1908.

" our " * the undersigned, of f
throughout, being an Ordinary Shareholder of the above-

ma*y be"*"''
named A.B. Limited, hereby appoint of

f Fill in or failing him of ,

your address, or failing him of

.. ^g"»^^
' "^ as

*
proxy to act for J at the meeting of the

§ If " for " Offlinary Shareholders to be Jield at

insert "for." on Tuesday, the 16th day of May, 1911, at 12.30 o'clock in the
' agauist

' afternoon, for the purpose of considering, and, if thought fit

"against," approving the proposed Scheme of Arrangement referred to in

and strike the notice convening the meeting, and at such meeting or any
out tlie adjournment thereof to vote for t and in *
words after

i • r" schenip " name § the said Scheme, either with or without such

and initial modification as * proxy may approve.
such altera- Dated the day of May, 1911.
tion. .„. •; .

^'
(Signature)

Notes."—(1) This proxy must be signed and hedged with the Secretary

of the Company, at

not later than 12 o'clock noon, on Monday, the 15th day of May, 1911.

(2) Any alteration in the proxy should be initialled. (3) The person to

whom tlie proxy is given must be a member of the class {i.e. Ordinary-),

who must attend the meeting in person to represent you.

Order on sanctioning Scheme of Arrangement involving a
Reduction and Reorganisation of Capital.

{Title same as Petition.)

Upon the petition of the above-named Company Limited and Reduced

and [of a debenture-holder and shareholder of the above-named

Company] («) on the 3rd day of March 1909 presented unto this Court

and upon hearing Counsel for the Petitioners and upon reading the said

Petition the Order dated the 16th day of December 1908 whereby the

said Company was ordered to convene separate meetings of (1) The Pre-

preference Shareholders of the said Company (2) The Preference Share-

holders of the said Company and (3) the Ordinary Shareholders of the said

Company for the purpose of considering and if thought fit approving with or

without modification a scheme of arrangement proposed to be made between

the said Pre-preference Preference and Ordinary Shareholders and the said

Com])aiiy (a copy of which scheme was the exhibit A. to the affidavit of

H.F.B. filed the day of hereinafter referred to) the order

{t) See Prociice Directions, [180G] {u) Words in square brackets

W. N. 56 ; [1910] W. N. 154. now unnecessary.
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dated the 9th March 1009 dispensing witli the list of creditors. The London

Gazelle dated the 2r)th December 1908 and The Times newspapers dated

the 23rd December 1908 and each containing an advertisement of the

notice convening the said meetings directed to be held by the said (Jrder

dated the IGth day of December 1908 the London Gazelle dated the 19th

March 1908 etc. and each containing a notice of the presentation of the

said Petition and that the same was appointed to be heard on the 30th

dav of March 1909 and the four several anidavits of etc. and the exhibits

in the said aflidavits or some of them respectively referred to and the

Report dated the 1909 of the result of the meetings directed to

be held by the said Order of the IGth day of December 1908. This Court

doth hereby sanction the scheme of airangemcnt as set forth in the

Schedule to the Petition and m the first Schedule hereto and doth declare

the same to be binding on the holders of the Pre-preference Preference

and Ordinary Shares of the said Company and tliis Court doth order that

the cancellation and reduction of the capital of the above-named Company
resolved on and effected by the special resolution passed and confirmed

at two extraordinary general meetings of the Petitioner the said Welsh

IHannel Manufacturing Company Limited and Reduced held respectively

on the day of and the day of 1908 and which

resolution was {inler alia) in the words and figures foUomng [Here

followed the special resolutions for reduction of capital] be and the same

is hereby confirmed in accordance with the provisions of the Companies

Act 1867 and the Companies Act 1877 and the Court doth hereby approve

of the Mmute set forth in the 2nd Schedule hereto and this Court doth

further Order that the Special resolution passed and confirmed at the

above-mentioned extraordinary general meetings of the Petitioner the

Welsh Flannel Manufacturing Company Limited and Reduced held

respectively etc. modifying the conditions contained in its Memorandum

of Association so as to reorganize its capital and which resolution A\as

inter alia in the words and figures following that is to say [Here followed

the special resolution for reorganisation of share capital] be and the same

is hereby confirmed and it is ordered that this order be produced to the

Registrar of .Joint Stock Companies and that an office copy thereof be

deUvered to him with a minute in the words or to the eilect of the minute

set forth in the second schedule hereto. And it is ordered that notice of

the registration by the Registrar of Joint Stock Companies of this order

so far as it applies to the cancellation and reduction of the capital of the

above-named Company and of the said minute be published as follows

that is to say once each in the London Gazelle and in the

within 10 days after such registration. And it is ordered that the

atldition of the words "and reduced" to the title of the said Company

be continued for one month from the date of this Order.

The First Schedule contained the scheme of arrangement.

The Second Schedule^ contained the minute.

Welsh Flannel Maiinfacluring Company LimitpJ and Redneed. 00144

of 1908. SwiNFKN Eaijy, J., March 30th, 1909.
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.scheme of arrangement involving a reduction of
CAPITAL BY WHICH THE LIABILITY ON THE ORDINARY
SHARES IS EXTINGUISHED AND PART OF THE PAID-

UP CAPITAL REDUCED—THE HOLDERS OF THE LIFE

GOVERNOPvS' SHARES CONSENTING AS THEY ARE UNDER
THE SCHEME GIVIN(; UP VALUABLE RIGHTS.

{Title.)

Upon the Potition of the above-named Diamond Exploration and

Finance Syndicate Limited and Reduced whose i-egistered oflice is situate at

in the City of Lcmdon on tlie 7tli March 1911 ])i'eferred

unto this Court, and upon hearing Counsel for the Petitioners and for

.l.P. and T.D. and C.E.D. holders respectively of the two Life Governors

Shares of the above-named Company and upon reading the said Petition

the order dated the 23rd November, 1910 whereby the above-named Com-

panv was ordered to convene a meeting of the hoklers of the (Ordinary

Shares of the Company for the purpose of considering and if thought tit

appj'oving (with or without modification) a Scheme of Arrangement

proposed to be made between the said Company and the holders of its

Ordinary and Life Governors' Shares respectively (a copy of which Scheme

w^as the exhibit H.C.U. (2) to the affidavit of H.C.U. filed the 22nd

November 1910 hereinafter mentioned) the Order dated the 14th March,

1911 the affidavit of H.C.U. filed the 22nd November 1910 the two further

several affidavits of the said H.C.U. and the affidavit of J.P. (being the

report of the Chairman of the result of the meeting held pursuant to the

said order dated the 23rd November, 1910) all filed the 9th June, 1911 and

the exhibits in the said affidavits or some of them respectively referred

to the Certificate of the Registrar Companies (Winding-up) dated the 12th

July 1911 of tlie result of the inqiiiry directed to be made by the said

Order of the 14th March 1911.

The London Gazette and The Times newspaper both dated 2nd December

1911 and each containing an advertisement of the notice convening the said

Meeting directed to be held by the said Order dated 23rd November, 1910,

the London Gazette and The Times newspaper both dated the 14th July

1911, and each containing a notice of the presentation of the said petition

and that the same was appointed to be heard on the 25th July 1911.

And the said J.P. and T.D. and C.E.D. by their Counsel consenting

to this Order.

This Court doth Hereby sanction the Scheme of Arrangement as

set forth in the Schedule to the said Petition and in the first Schedule

hereto and doth declare the same to be binding on the holders of the

Ordinary Shares of the said Company and on the said Company.

And this Court doth Order that the cancellation and reduction of

the capital of the above-named Company resolved on and effected by the

special resolution passed and confirmed at two Extraordinary General

Meetings of the Petitioners the said Diamond Exploration and Finance

Syndicate Limited and Reduced held respectively on the 21st December

1910 and the 11th January 1911 and which resolution was in the words

and figures following, that is to say :

—
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" That the Scheme of Arrangement submitted to this Meutiug and tlie

" reduction of the Capital of the Company from £100,000 to £60,000 and
" the subdivision of the unissued ordinary shares of the Company thereby

" contemplated be approved
"

bo and tiie same is hereby confirmed in accordance witii tiio provisions

of tilt) ahovc-uientioned Act.

And the Court doth Heiieby approve the form of the Minute set

forth in the 2nd Schedule hereto.

And it is Ordered that this Order be j trod need to the Registrar of

Companies and that an Oflice Copy thereof lie delivered to him together

Avitb a Miimte in the words oi' to the elVcct set fort h in the said Schedule.

And it is Ordered tliat Notice of tlio Registration Ijy the Registrar

of Companies of this Order {so far as it confirms the reduction of tile Com-

pany's Capital) and of the said Minute be published as follows that is to

say once each in the Lomlon Gazptle. and in The Timci newspaper ^itliin

10 days after such Registration.

And it is Ordered that tlie addition of the words " and Reduced
"

to the title of the said Company be continued for one month from the date

of this Order.

Registrar Companies (Winding-up).

The First Schedule before Referred to.

Scheme of Arrangement.

(1) That the Capital of the Company be reduced from £100,000 divided

into 99,0i)8 Ordinary Shai-es of £1 each and Two Life CJovernors Shares

of £1 eacii, to £00,000 divided into 60,000 Ordinary Shares of 6.s\ 8(/. each,

39,0'J8 Ordinary Shares of £1 each and Two Life Governors Shares of £1

each and that such reduction be effected :

—

(ri) by extinguishing the liability in respect of the uncalled capital

to the extent of 7^. 6(7. per share upon the 60,000 Ordinary

Shar(!s of the Company numbered 1 to 60,0(K) inclusive which

have been issued ; and

(h) by cancelling capital which lias been lost or is unrepresented by

available assets to the extent of 5s. lOd. per share upon the 60,000

Ordinary Shares of the Company numbered 1 to 60,000 inclusive

which have been issued and are outstanding and by reducing

the nominal amount of such Ordinary Shares from £1 to 6.9. 8(/.

per fihare.

(2) That each of the 39,998 Ordinary Shares of the Company of £1 each

numbered 60,001 to 99,998 inclusive which are unissued be subdivided

int<> three shares of 6^. 8d. each and that the shares resulting from such

subdivision be numbered from 60,001 to 179,994 inclusive.

(.3) That until such time as the Company shall have distributed by way

of dividend among the holders of the Ordinary Shares of the Company
numbered 1 to 60,(100 inclusive profits of the Company to an aggregate

amount of £17,500 the holders of the Life Governors Shares be not entitled

to participate in any distribution of any of the profits of the Companj'.

(4) In the event of the winding-up of the Company before such time

as profits of the Company to the aggregate amount of £17,500 shall have
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been distributed by ^vay of dividend among the holders of the Ordinary

Shares of the (Jompany numbered 1 to 60,000 inclusive the assets of the

Company remaining after payment of the debts and liabilities of the

Company be applied first in payment to the holders of the said Ordinary

Shares of such an amount as will together with the aggregate amount of

the dividends paid upon such Ordinary Shares subsequent to the con-

firmation of this Sclieme by the Court be equivalent to the sum of £17,500.

(5) That subject to the provisions of this scheme the provisions of

the Company's Memorandum of Association do remain of full force and
effect.

The Second Schedule before Referred to.

Minute approved by the Court.

" The capital of the Diamond Exploration and Finance Syndicate
" Limited and Reduced is henceforth £00,000 divided into 179,994 Ordinary
" Shares of 6s. Sd. each and two Life Governors' Shares of £1 each instead
" of the former capital of £100,000 divided into 99,998 Ordinary Shares
" of £1 each and two Life Governors' Shares of £1 each. At the time of

"the registration of this Minute 59,950 of the said Ordinary Shares numbered
" 1 to 38,155 inclusive and 38,206 to 60,000 inclusive and the two Life

" Governors' Shares numbered 99,999 and 100,000 respectively have been
" issued and the full nominal amount thereof has been paid and is to be
" deemed to have been paid up on each of such issued shares respectively.

" 50 of the said Ordinary Shares numbered 38,156 to 38,205 inclusive

" have been issued and the sum of 4?. 2d. has been paid and is to be
" deemed to have been paid up on each of such shares, respectively. The
" said 50 shares have been forfeited by the Company for non-payment of

"calls and have not been re-issued. The remaining 119,994 Ordinary
" Shares have not been issued and nothing has been or is to be deemed
" paid up thereon." [Re The Diamond Exploration and Finance Syndicate

Limited and Reduced, 00406 of 1910, Neville, J., July 25th, 1911.]

ORDER SANCTIONING SCHEME OF ARRANGEMENT BETWEEN
A COMPANY AND ITS CREDITORS WITH DIRECTION AS
TO TAXATION OF COSTS.

{Title.)

Upon the Petition of the above-named B.U.R.T. Company Limited

whose registered office is situate at in the

Comity of London on the 15th June 1911 preferred unto this Court, and

U])()n hearing Couns(^l on the 20th June 1911 for the Petitioners for th(;

res|)ondents C'ompany Limited

and for the and another and for

respectively creditors of the above-named

Company, and upon reading the said Petition the order dated the 23rd

day of May 1911 whereby the said B.U.R.T. Company Limited was

ordered to convene separate meetings of

(1) The unsecured Creditors of the Company
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(2) Tho Shareholders in the Company
for Mie purpose of considering and if thought fit approving with or without

modification a Scheme of Arrangement proposed to be made between the

said Creditors and the said Company a co[)y of wliich Scheme was set forth

in the schedule to the Summons issued in these matters on the 19th day of

May 1911 the London Gazette and The Times newspaper both of the 2Uth

May 1911 and each containing an advertisement of the notice convening
the said meetings directed to be held by the said order dated the 2:^rd

May 1911 the aflidavit iA F.P. filed the 14th June 1911 tiie joint and
several allidavits of R.R.W. and R.O.M. filed the 15th June 1911 and
the affidavit of the said R.R.W. filed this day and the several Exhibits

in the said affidavits or some of them respectively referred to.

This Court doth hereby sanction the Scheme of Arrangement as set

forth in the 10th paragrapli of the said Petition and in tiie Schedule hereto

and doth declare the same to be binding on tlie above-named B.U.R.T.
Company Limited and all its unsecund Creditt)rs.

And it is Ordered that the costs of the Pc^titioners referred to in the

said Schedule the costs of the Respondents of this Petition and the costs

of the and another of api)earing

on the said Petition be taxed and paid by the said Company as provided

by the sai<l scheme; of Arrangement.

The Schedule above Referred to.

Scheme of Arrangement.

That all Creditors whose claims would be preferential in the winding-up

of the Company be paid in full in cash and that all the other unsecured

Creditors of the Com])any accept in their oi)tion Debentures of the Coiniiany

payable at the expiration of one year from the date of issue carrj'ing interest

at five per cent, per annum payable half-yearly for the amount of their

debts in full at par such Debentures to constitute a charge upon the whole

of the Company's undertaking and assets with a proviso that no security

ranking in priority to the Debentures shall be created by the Company
and shall contain Clauses enabling the holders of not less than half of the

Debentures to appoint a Receiver and Manager and to enable compromises

and arrangements to be sanctioned by Extraordinary Resolution of the

Debenture-holders with the alternative right to accept a comjjosition

of 10s. in the £ payable in cash as to 2s. 6rZ. in the £ within 14 days

from the sanction of the Court to the Scheme, as to 2s. Gri. in the £ within

one month thereafter, as to 2s. (Sd. in the £ within two months there-

after and as to the remaining 2<t. fir/, in the £ within three months thenv

aft«r such Debentures or cash to be accepted in full satisfaction of i\mr

claims.

That the costs of and incident to the A])plication to the Court for and

the .summoning and holding of the Meetings and the Petition lov obtaining

the sanction of the Court to the Scheme and of all parties jirojierly ajipearing

thereon and the costs of the existing Winding-U)) P<-tition be paid in cash

out of t.h(> ass(>ts of the (Jomjiany. [Re B.U.R.T. Company. Lhl., OOlSS of

1911. Neville, J., July 27th, 1911.]
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order sanctioning scheme of arrangement involving
the fori^lvnon of a new company (a).

{Title.)
•

Upon tlio Petition of the above-named Anglo-Canadian Finance

Company Limited whose registered oWiCv. is situate at in the

City of London on tlie ISth November 191 1 preferred unto this f!ourt and

upon hearing Counsel for the Petitionei's and upon reading the said Petition,

the order dat(;d the 21st July 191 1 wherel)y the said Company was ordered

to convene S(':|)arate meetings of

(1) The fully ]iaicl ordinaiy shareholders

(2) Tlie partly paid oicliaary shareholders and

(.'i) The deferred shan^holders of the said C!ompany

for the purpose of considering and if thought fit approving with or without

modification a Scheme of Arrangement ]iroposed to be made between the

said respective shai-eholders and the said Company (a copy of which

Scheme was the exhibit J.R.T. (1) to the affidavit of J.R.T. hereinafter

mentioned) the three several affidavits of J.R.T. filed respectively the

2()th July the 2r)th October and the 22nd November 1911 the affidavit

of H.B. A.H.V. filed the 22nd November 1911 and the affidavit of H.B.

filed the 27th November 1911 and the Exhibits in the said affidavits or

some of them respectively referred to (the exhibit J.R.T. (3) to the above-

mentioned affidavit of J.R.T. filed the 25th October 1911 being the Report

of the Chairman of tlie r(%su1t of the Meetings hereinbefore i-eferred to).

And the Judge having waivc^d the omission to advertise notice of the

meetings above referred to as directed by the said Order of 2]sf- July 1911.

This Court doth hereby sanction the Scheme of Ai'rangement as set

forth in the 9th paragraph of the said Petition as modified at the said

meetings and which Scheme of Arrangement as so modified is set forth in

the Schedule hereto and doth declare the same to be binding on the said

fully paid Ordinary shareholders the partlj paid Ordinary shareholders

and the deferred shareholders of the above-named Company and also

on the said Company.

The Schedule before Referred to.

The Anglo-Canadian Finance Company, Limited.

Scheme of Arrangement.

1. A new Company shall be foi'med under the Companies (Consolida-

tion) Act, 1908, as a Company limited by shares with the same name as

the present Company, or with such other name as may be determined by
the Directors or Liquidator of the present Company.

2. The Capital of the new Company shall be £200,000, divided into

400,000 shares of lOs. each, all of one class. The objects of the new Com-
pany shall include the acquisition and undertaking of all or any of the

assets and liabilities of the present Company. The first Directors of the

new Company shall be the present Directors of the present Company, or

in the case of the refusal or inability of any of the said persons to act, some
other person nominated in his place by the others of the said Directors.

The Memorandum and Articles of Association of the new Company shall

(o) Cp. General Motor Cab Co. .352, discussed nujira, pp. 727 and
(1912), 132 L.T.Jo. 634; 28T. L.R. 728.

k
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be framed in accordance with the draft which has been ah-cady prepared

with the privity of the present Directors of the Company.

3. The present Company shall by its Directors or Liquidator enter

into an agreement with the new Company for the adoption of tliis scheme

by the new Company and for the transfer to the new Company, upon the

terms and subject to the provisions of this scheme, of the business and all

the assets of the present Company as existing on the date on which such

transfer of the business is effected, except as hereinafter mentioned.

4. There shall be excepted from the assets of the present Company

to be transferred to the new Companj', under this scheme, cash or other

assets of the present Company to be selected by the Directors or tho

Liquidator of the present Company to the amount or value required

—

(a) To pay and discliarge all the debts and liabilities of the present

Company excepting only any such debts and liabilities wliicli are

paid or discharged by the new Company or are taken over by it

in such manner that the present Company is released and dis-

charged from all hability in respect thereof.

(b) To pay and discharge all costs charges and expenses of the present

Company of and incidental to this scheme and the preparation

thereof and tho carrjnng of the same into effect, including all

costs charges and expenses of and incidental to the windiiig-up

and dissolution of the jiresent Company.

(c) To pay to the holdei-s of the ordinary shares of the present Company
a dividend at the rate of 6 per cent, per annum from the first of

January 1911, until the date of the transfer of the business to

the new Company, upon the capital paid up on such shares.

Such excepted assets shall be apphed in paying and discharging the

debts, liabilities, costs, charges, and expenses and dividend aforesaid.

5. Each holder of fully paid ordinary shares of the present Company
shall, in respect of each two such shares held by him, be entitled to claim

an allotment of five shares of 10s. each in the new Company, credited as

fully paid up.

6. Each holder of partly paid ordinary shares of the present Company
shall (subject, as regards any such shares upon which a less sum than 10s.

is now paid up, to his paying up the same to the extent of lOs. per share)

be entitled in respect of each four such shares to claim an allotment of

five shares of 10<!. each in the new Company, credited as fully paid up.

No call shall either before or in the course of the winding-up of the present

Company be made upon the holders of such partly paid ordinary shares

in respect of the 105. per share not at present called up thereon.

7. Each holder of Deferred shares in the present Company shall, in

respect of every five such deferred shares held by him, be entitled to claim

an allf»tmcnt of eight shaics of lOv. each in (he new (Company, credited

as fully paid up.

8. The new Company shall not be bound to allot any shares hereunder

to any person unless within 28 days from tho date of the posting of the

notice to him by the Liquidator of the present Company, of his right to

claim the shares to which he is entitled (or such longer period if any as the

said Liquidator and the new Company may in any particular case in their

discretion allow) he sjiall, by \vriting addressed to the new Company,
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claim the allotment. The Li(|iiiclat()r of the present Company shall,

Avith all reasonable despatch after this scheme has become ojjerative as

hereinafter provided, post to each member at his registered address notice

of his right to claim the shares to which he is entitled hereunder.

9. The Liquidator of the present Company shall sell, for what they

will fetch, such of the above-mentioned shares of the new Company as

the members of the present Company shall be entitled to claim but shall

not claim Avithin the period aforesaid, and the new Company shall allot

the said shares to the purchasers, and the net purchase money received

by the Liquidator for the shares so sold (after deducting all expenses of

sale) shall be distributed rateably amongst those members who were

respectively entitled to claim but did not, within the period aforesaid,

claim such shares.

10. Nothing in this scheme contained shall entitle any person to claim

an allotment of any fraction of a share in the new Company, but those

shares in the new Company which, but for this provision, would have

been distributed in fractions, shall be sold by the Liquidator of the present

Company and the net proceeds shall be divided rateably amongst those

members of the present Company who but for this provision, would have

been entitled to such fractions of shares.

11. As soon as conveniently may be after this scheme becomes opera-

tive, the present Company and the Liquidator thereof and all other neces-

sary parties shall do and execute all such deeds documents and things as

may be necessary for the conveyance and transfer to the new Company
of the business and assets of the present Company (except as hereinbefore

provided) in the terms of this scheme, and for otherwise carrying this

scheme into effect. Until such transfer the present Company shall, by its

Directors and Liquidator, carry on the said business in the same mamier

as heretofore, so as to maintain the same as a going concern. If any con-

sents shall be required to the transfer of any of the said assets, which cannot

be obtained, the present Company and its Liquidator shall dispose of or

otherwise deal with the same, at the expense and on account of the new

Company, as the new Company shall direct.

12. This scheme shall become operative as soon as (a) the new Company

shall have been formed and such agreement between it and the present

Company entered into as hereinbefore provided, and (&) a Special Reso-

lution shall have been duly passed and confirmed for winding-up the present

Company ; and, unless within a period of three calendar months from the

date of this scheme being sanctioned by the Court or such longer period

(if any) as the Court may allow such conditions shall have been comphed

with, this scheme shall never come into operation nor be of any force or

effect,

13. The Directors or Liquidator of the present Company may assent

to any modification of this scheme or to any condition which the Court

may think fit to approve or impose.

14. Nothing in this scheme contained shall affect any charge hen or

security if any such exist. [Anglo-Canadian Finance Corporation, 00275

of I91I, SwiNFEN Eady, J., J^ovember 28th, 1911.]
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another form of scheme of arrangement involving
the formation of a new company (x).

1. A new Company (hereinafter called the new Company) shall bo formed

under the Companies (Consolidation) Act 1908 as a Company limited by

shares—with the same name as the present Company or such other name

as may be determined by the liquidator of the present Company (here-

inafter called the liquidator).

2. The capital of the new Company shall be £100,000 divided into

100,000 shares of £1 each—and the Memorandum and Articles of Associa-

tion shall be in the form of a draft Memorandum and Articles which have

already been prepared and a copy of which have for the purpose of identi-

fication been signed by A.B. a solicitor of the Supreme Court.

'i. The li(iuidator shall forthwith enter into an agreement for the transfer

to the new Com[)any of all the assets of the existing Company such an agree-

ment to be on the footing and subject to the provisions of this scheme.

4. Each holder of a debenture of the issue of 10,000 debentures of £100

each of the existing Company shall receive in lieu of each of his debentures

and in full satisfaction of all claims he has thereundcf a debenture for

£100 of the new Company. Such debentures of the new Company to form

part of a total issue of 20,000 debentures of £100 each to be issued by the

new Company. The said debentures of the new Company are to be secured

by a trust deed in the form of a draft trust deed which has already been

prepared and a copy of which has for the purpose of identification been

signed by the said A.B. and are to be in the form of the debenture set out

in the first schedule to the said draft trust deed.

5. The new Company shall pay and satisfy the unsecured debts and
liabilities of the existing Company and also all costs charges and expenses

of or incidental to the winding-up of the existing Company including the

costs of obtaining the sanction of the Court to this scheme and of carrying

the same into effect—and the existing Company shall be released from
the said unsecured debts and liabilities and costs charges and expenses

and from all claims in respect of the same.

6. Each member of the existing Company shall on duly applying for

the same be entitled to one £1 share of the new Company with 10s. credited

as paid up thereon for every fully paid share of the existing Company now
registered in his name and to one £1 share of the new Company with 7.s-. G(/.

paid up thereon for every share of the existing Company with 17s. (id. paid

up thereon now registered in his name.
7. The liquidator shall forthwith after the sanction of the CouTt to

this scheme has been obtauied send a notice to each member of the old

Company informing him of the number of shares to which on duly a|)plyiiig

for the same ho is entitled under this scheme and the amount to bo croditccl

as paid up theroon and that ho must apply by writing addressed to the

new Company for such shares or such of them as ho requires before the
expiration of one calendar month from the date when such notice is to bo
deemed to be served as hereinafter provided and that ho must enclose

with such application the amount payable on appUcation being a sum of

(x) A scheme somewhat similar a summons in a debenture -holder's
to this was sanctioned in Tm Cor- action for liberty to sell. Cp.
poration, [1904] 1 Ch. 12, where the General Motnr Cab Co. (1912), 132
scheme is fully set out. The trustees L. T. Jo. 534 ; 28 T. L. R. 352,
for the dobentxire -holders had issued supra, pp. 727 and 728.
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Is. for every share applied for. The new Company shall not be bound

to make any allotment of shares hereunder unless such shares arc; duly

applied for in manner and within the period mentioned in such notice

and no shares shall be deemed to have been duly applied for unless the

application was accompanied by the amount payable on apphcation for

the sliares so applied for.

8. The liquidator may at the expiration of the said period of one calendar

month sell any of the shares in the new Company to which any shareliuldcrs

of the existing Company were entitled on application but which have not

been duly applied for—and the net proceeds of such sale after deducting

all costs thereof shall be distributed among the persons who would have

been entitled to such shares had they duly apphed for them and in pro-

portion to the number of such shares to which they would have been so

entitled.

9. No further call shall be made by the existing Company or the

liquidator on any member of the existing Company but the liquidator

shall forthwith on being indemnified by the new Company against any

costs he may incur in so doing take all steps that the new Company may

consider advisable for getting in any sums due from members of the

existing Company in respect of any shares that have been forfeited.

10. As soon as this scheme becomes binding the existing Company

and the liquidator and all other persons shall take all steps and execute

and do all documents and things which may be necessary for carrying it

into effect and for effectually vesting in the new Company the assets of

the existing Company.

11. Unless this scheme is adopted by the new Company within three

weeks after the sanction of the Court has been obtained and at least

shares of the new Company have been allotted within such period

the liqiiidator may with the sanction of the Court declare that the scheme

is at an end.

12. All further proceedings in the liquidation of the existing Company

shall be stayed except such as may be necessary for carrying into effect

this scheme and obtaining the sanction of the Court thereto unless the

liquidator shall under the last preceding clause hereof declare that the

scheme is at an end in which case such liquidation shall proceed in it.s

ordinary course.

13. The liquidator may accept such modifications of or alterations

to this scheme as the Court may require,

14. All notices to be given hereunder to any member of the existing

Company shall be given in manner in which notices are by the Articles

of Association of the existing Company required to be given and every

such notice shall be deemed to have been received at the expii-ation of

24 hours from the time when an envelope containing the same was put into

the post-box.

Dated

Amalgamation or Transfer of Assurance Companies' Businesses.

Where it is intended to amalgamate two or more assurance

companies, or to transfer the assurance business of any class from

one assurance company to another company, the directors of any
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one or more of such companies may apply to the Court {a) by potition

to sanction the proposed arrangement.

Tlie Court, after hearing the directors and other persons wlioiu

it considers entitled to be lieard upon the petition, may sanction the

ari-angement if it is satisfied that no sufliciont objection to the arrange-

ment ]ias been established.

Before any such application is made to the Court {b) : (1) notice

of the intention to make the application must be published in the

Gazelle (bh) ; and (2) a statement of tlic nature of the amalgamation

or transfer, as the case may be, together with an abstract containing

the material facts embodied in the agreement or deed under which

tlie amalgamation or transfer is proposed to be effected, and copies

of the actuarial or other reports upon which the agreement or deed

is founded, including a report by an independent actuary, must,

unless the Court otherwise directs, be transmitted to each policy-

holder of each company in manner provided by section 13G of the

Com])anies Clauses Consolidation Act, 1845, for tlie transmission to

shareholders of notices not requiring to be served personally, but it

will not be necessary to transmit such statement and other docu-

ments to policy-holders other than life, endowment, sinking fund, or

bond investment policy-holders, nor in the case of a transfer to such

policy-holders if the business transferred is not life assurance business

or bond investment business ; and (3) the agreement or deed under

which the amalgamation or transfer is effected must be opeii for tlie

inspection of the policy-holders and shareholders at the offices of

the companies for a period of fifteen days after the publication of the

notice in the Gazelle.

No assurance company may amalgamate with another, or transfer

its business to another, unless the amalgamation or transfer is

sanctioned by the Court in accordance with this section (c).

Where an amalgamation takes place between any assurance

companies, or where any assurance business of one such company is

transferred to another company, the combined company or the

purchasing company, as the case may be, must, within ten days

from the date of the completion of the amalgamation or transfer,

d(!posit with tlie Board of Trade

—

(rt) Certified copies of statements of the assets and liabilities of

the companies concerned in such amalgamation or transfer, together

with a statement of the nature and terms of the amalgamation or

transfer ; and

(a) Sucl\ petitions nro usually on for hearing, not before its pre-

presonted to the Chancery Division. sontation : Briton Life Asmrialion

It is thousht, however, that they (18!)0), ij'J L. J. (cH.) »88.
^ ^^

can V)o presented in tlie winding-up (hh) The expression "The Gazette

department where tlie company is means the Lomlon, Eilinhnrffh. or

not in liquidation: where it is in /J»/)/;u 6V/::r«r. us the case may be :

licpiidation they should bo pro- Assurance Companies Act. l!M)!>,s. 29.

sented in <hat departrncMit. (c) Assurance Companies Act,

(b) I.e., before tlio petition comes 1909, s. 13.

S.C.L. 3 c
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(6) A certified copy of tlie agreement or deed under wliich the

amalgamation or transfer is effected ; and

(c) Certified copies of the actuarial or other rej)orts upon which

the agreement or deed is founded ; and

(d) A declaration under the hand of the chairman of each com-

pany and the principal officer of each company that to the best of

their belief every payment made or to be made by any person

whatsoever on account of the amalgamation or transfer is therein

fully set forth, and that no other payments beyond those set fortli

have been or are to be made either in money policies, bonds, valuable

securities, or other property by or with the knowledge of any 2)artios

to the amalgamation or transfer (d).

Section 136 of the Companies Clauses Consolidation Act, 1845, referred

to above, contains the following provision :

—

" Notices requiring to be served by the Company upon the shareholders

" may unless expressly required to be served personally be served by the
" same being directed according to the registered address or other known
"address of the shareholder within such period as to admit of its being
" delivered in due course of dehvery within the period if any prescribed

" for the giving of such notice and on proving such service it shall be
" sufficient to prove that such notice was properly directed and that it

" was so put into the post office."

The provisions of the Assurance Companies Act, 1909, with

respect to amalgamation above set out, do not apply where the only

classes of assurance business carried on by both the companies are

fire insurance business or accident assurance business, or fire insurance

and accident insurance business, and the provisions with respect to

the transfer of assurance business from one company to another do

not apply to fire insurance business or accident insurance business (e).

In the case of a company carrying on life assurance business,

which proposes to amalgamate with or transfer its life assurance

business to another assurance company, the Court cannot sanction

the amalgamation or transfer in any case in which it appears to the

Court that the life policy holders representing one-tenth or more of

the total amount assured in the company dissent from the amalgama-

tion or transfer (/).

The expression " actuary " in the Assurance Companies Act,

1909, means an actuary possessing such qualifications as may be

prescribed by rules made by the Board of Trade (g).

(d) Assurance Companies Act, 1909, s. 30 {d).

1909, rt. 14. The Board of Trade {g) Assurance Companies Act,

need not bo served with the petition. 1909, s. 29, and see Order of Board
(e) Assurance Companies Act, of Trade of Juno G, 1910. Rules re-

1909, ss. 31 (/) and 32 (e). lating to Qualification of Actuaries,

(/) Assurance Companies Act, rr. 1 and 2, set out supra, p. 416.
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The provisions as to amalgamation and transfer of assurance com-

panies apply even when the transferor company is in liquidation {It),

but the section is not an enabling one, and a company seeking to sell

all its assets must have power so to do either in its original charter (i),

or in its charter as altered under a power in that behalf contained in

its original charter {k). Section 192 of the Companies (Consolidation)

Act, 1908, will enable an assurance company which has registered

under Part VII. of that Act to enter into a scheme for reconstruction

or amalgamation (/), subject, however, to the confirmation of the

Court under section 13 of the Assurance Companies Act, 1909.

Where it is impossible or very difficult to notify any polic.y-

lioldcr it would seem tliat the Court can dispense with such notilica-

tion, except possibly in case of the amalgamation or transfer of a life

assurancecompany or life assurance business where if such policy-holder

dissented, such dissent would bring the total amount of dissentients

up to one-tenth of the total amount assured by the company {m).

Notices need not be sent to persons who have taken out policies in

the transferor company between the time when the policy-holders

were notified and the order (w).

Trustees under a deed for securing annuities will be policy-

holders (o). Under the section it would appear that the Court

cannot confirm a transfer of part of one class of a company's

business (o). The Court cannot under the section bind dissentient

policy-holders to take out policies witli the new company, though

under a scheme under section 120 of the Companies (Con-

solidation) Act, 1908, it can no doubt require them to take sudi

policies or notiung {p). It would appear that the old cases on

novation will, having regard to the fact that sectioii 7 of the Life

Assurance Companies Act, 1872, has not been reenacted, resume

their previous importance. In such cases a tripartite agreement

between the original debtor, the new debtor and the creditor must

{h) Life and llcallh Assurance that Briton Life. Association (1SS7),

Association, [1910] 1 Ch. 458. 50 L. J. (ch.) 988 would not now be

(z) Sovereign Life Assurance Co. followed on this point having regard

(1889), 42 C. D. 540. to this provision and to the fact

{k) Argus Life Insurance Co. that s. 7 of the Life Assurance

(1888), 39 C. D. 571 ; Domans Case Companies Act, 1872, is repealed

(187G), ."i C. D. 21. and not re-enacted.

(/) Southall V. British Mutual (n) Universal Life Assurance

Life Assurance Society (1871), G .S'ooiXy (1901), 18 T. L. R. 198.

Ch. G14. (o) Sovereign Life Assurance Co.

(m) Cp. London anil Soutliwark (1889), 42 C. D. 540.

Insurance Corporation (1880), 42 (/>) For a fonn of order sanction-

L. T. 247, and the power conferred ing an agreement and scheme, seo

on the Court by s. 13 (3) (b) of tlie New Era Assurance Corporation

Assurance Companies Act, 1909, to ^ 1909), 53 Sol. J. 743, and infra,

" otherwise direct," it Ls thought pp. 703 and 704.
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be shown {(j). Such an agreement will in a proper case be inferred

from the facts, and the question whether there is or is not such an

agreement is in all cases a question of fact turning on the intention

of the parties {)).

A person who knows of an agreement for amalgamation or transfer

under wliich tlie new company is to take over the assets and pay the

debts of the old company, and acts on the footing of such agreement

as by paying premiums (s) and accepting bonuses from the new
company cannot usually even in cases where he was not a creditor

of the old company, but had only the right to resort to a given part

of its assets (/,), claim that his rights against the original debtor are

intact (m). It will probably be more difficult to show novation in

the case of an annuity than a policy seeing that in the former case

payments are made to, and not as in the latter case, by the

creditor (x). Where a policy has been delivered to the new company

for endorsement and premiums have been paid there again, there

will usually be novation (y). There are also some cases where the

Court will infer an agreement by which the creditor is to be entitled

to look to both the original and the new debtor (~), novation will

perhaps be inferred easily where the policy-holder has in his character

of shareholder in the old company received shares in the new

company (a). Where there have been two transfers and novation

with the ultimate debtor is sought to be established, probably a

rather stronger case will be required than in the ordinary case of

one transfer (6), and decisions in partnership cases where partners

{q) Manclicstcr and London Life poration of India and the East, Felix

Assv?rince and Loan Association Jones's Claim (1868), 18 L. T. G68 ;

(1870), 9 Eq. G43 ; 5 Ch. 640. India and London Life Assurance

(r) Family Endowment Society Co., Dykes' Claim {IS" 2),'! Ch. 651,

(1870), 5 Ch. 118. affirming (1872), 20 W. R. 586.

(s) Possibly the payment of one (y) Ex parte Blood's Case (1870),

premium will not be enongh : Ex 9Eq. 316; and c^. Re Head (No. \),

parte Blood (1870), 9 Eq. 316. [1893] 3 Ch. 426 ; Re Head (No. 2),

(t) Anchor Assurance Co. (1870), [1894] 2 Ch. 236.

5 Ch. 632 ;cp. also //orf's Case (1875), (z) Ex parte Gibson (1869), 4 Ch.

1 C. D. 307 ; Cocker's Case (1876), 3 662 ; Rouse v. Bradford Banking
CD. 1 ; Doicse's Case (1876), 3 Corporation, [1894] 2 Ch. 32 ;

C. D. 384, in all of which there was [1894] A. C. 586.

a power of transfer in the deed, and (a) Flemimfs Case (1871), 6 Ch.

the funds alone were liable, and it 393 ; but cp. Shaylcr's Case (1872),

was held that after transfer the trans- 16 Sol. J. 501.

feror company ceased to ))o liable. (b) Manchester and London Life

(^l) Spencer's Case (1871), 6 Ch. Assurance and Loan Association

302; Times Life Assurance and (1870), 5 Ch. 640, with which cp.

Guarantee Co. (1870), 5 Cli. 381. Anchor Assurance Co. (1870), 5 Ch.

(x) Family Endowment Society 632, reversing the judgment of

(1870), 5 Ch. 118; National Pro- James, V.C, 5 Ch. 635 «., see

vincial Life Assurance Society (1870), especially at p. 636 n,

9 Eq. 300 ; Commercial Bank Cor-
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have come in or jfoiie out will not necessarily be followed, even where

the facts are otherwise the same, in the case of amal<rainated com-

panies, for in the latter class of case more will be required to establish

novation (c).

An agreement will be entered into ((/), and theu the petition will

be presented.

The petition will be supported by an ailidavit of a director of each

of the companies, exhibiting the agreement, the certificate of incor-

poration, and the memoiandum and articles of association (containing

all special resolutions in force) or deed of settlement of each company,

and also the minute book of each company with duly signed minutes

of the meetings, such signatures being duly proved. Before the

petition is heard a summary showing the nature of tlie anudgamation

or transfer (e), and the material facts embodied in the agreement (the

agreement itself being open to inspection (/)), and the actuarial

reports should be sent to each member with his notice of meeting.

Each policy-holder entitled to notices or reports under section 13

(3) {b) of the Assurance Companies Act, 1909, will receive such

notices and reports, and will be informed of his right to inspect the

agreement. It is also desirable at this stage to send a form to

policy-holders of the transferor company, for the purpose of elTtectiug

novation (//), and sul»stituting the liability of the transferee company

for that of the transferor company. This form will be signed, filled

in, and returned, and all forms so signed, filled in and returned with

a copy of any notices or reports sent to policy-holders or members,

will be exhibited to the affidavit of the secretary of the transferor

company, which will, in addition, prove the due convening of

meetings (as on a reduction of capital), the register of meml)ers and

of policy-holders being exhibited. The secretary of the transferee

company will prove that the meeting of that company was duly

convened. Actuarial evideiu-e will also be required. Such evidence

should siiow what assets and what liabilities arc to be taken over,

and should state why the deponent regards the scheme as sound.

Not infrequently a subsequent petition for payment out of the

deposit will be necessary. 8ucli payment will not, however, be

directed where the transferor company remains liable on any of its

policies of the same class as the business transferred, or where it

(c) Familij Endowment iSocidi/ (c) This summary N\ill contain

(1870), 5 Cli. 118, 132. tlio matters set out in paragraphs

((/) Tliis agreement will ho in the 11 ami 12 of tlie petition; see infra,

same form as an ordinary recou- pp. 702 and 703.

struction agreement, except that it (/) See supra, p. 7.J3.

will provide for policy-holders (see (f/) In spite of the repeal of s. 7 of

petition, infra, pp. 700 ct seq.), ami the Life Assurance Companies Act,

will be conditional on the sanction 1872, this is advisable. For sucli

of the Court being obtahied. forms, see infra, pp. 758 and 759.
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f'Jirrics on other business which requires a deposit, and is not trans-

ferred, and it has no otlier deposit {h).

It is not usual to take out a summons when these petitions have

been presented, as the only advertisement required is the one in the

Gazelle, and tliat must, to comply with the provisions of section 13

(3) (c), be inserted so as to give fifteen clear days for inspection of the

agreement. If, liowever, it is desired tliat some of the requirements

of section 13 (3) (h) of the Act shall be dispensed with, a summons
asking for leave to dispense with such requirements will be taken

out. In such case if leave is given, further advertisement will usually

be required. Occasionally leave to dispense with some of these

requirements is given at the hearing of the petition {i).

FORM OF CIRCULAR TO BE SENT TO THE POLICY-HOLDERS
OF THE TRANSFEROR COMPANY.

The A.B. Company Ld.

Sir (or Madam),

An agreement dated the day of 19 lias been

entered into for the sale of the business and assets of the above-named

Company to the CD. Company Ld. The transfer proposed to be effected

by such agreement is conditional on the sanction of the Court being obtained.

Such agreement can be seen at the offices of Messrs. X.Y. & Co., No.

Street, E.C. during business hours on any day before the day
of next. The actuarial reports of Messrs. and

a statement of the transfer or amalgamation togetlier with an abstract

containing the material facts embodied in the said agreement are enclosed

herewith (j). If you are willing in the event of such sanction being obtained

to abandon all claims which you have against the A.B. Company Ld.

under any policy or policies which you liave effected with that Company
and to accept in lieu thereof the liability of the CD. Company Ld. you are

requested to sign and return the enclosed form of novation.

Dated the day of 19

By order of the Boards of the A.B. Company Ld. and of the CD. Com-

j)any Ld.

X.L.

Secretary of the A.B. Company Ld.

FORM OF NOVATION.

To the Directors of the A.B. Company Ld. and the CD. Company Ld.

Gentlemen,

In the event of the sanction of the Court being obtained to the

agreement dated the day of 19 and made between the

{h) Cp. Board of Trade Rules as August 30, 1911.

to deposits, 1910, r. 7 (d), and post, {j) This statement and abstract

p. 774. will set ovit such matters as are set

(i) This was done in Omnium out in paragraphs 11 and 12 of the

Insurance Coriwration, 1911— — Petition set out below, pp. 762 and
0116, 1911—0—0117,. Mr. Justice 763. See also the advertisement
HoRRiDGE (as Vacation Judge), below on p. 760.
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A.B. Cumpany Ld. of llie one part and the CD. Company Ld. of the other

part I abandon all claims which I may have against the A.li. Company Jjd.

in respect of any pohcy or pohcies I have effected with them and in Ueu

thereof I accept the liability of the CD. Company Ltl.

Dated.

Signed.

FORM OF ADVERTISEMENT FOR INSERTION IN THE GAZETTE
PURSUANT TO SECTION U (2) (a) OF THE ASSURANCE COM-
PANIES ACT, 1909.

In the High Court of Justice,

Chancery Division.

Mr. Justice

19 A No. 00.

In the Matter of the Assurance Companies Act 1909

and

In the Matter of the A.B. Company Limited.

Notice is hereby given that a petition was on the day ( tf

19 presented to this Court by E.F.C.H. H.I. antl J.K. the directors

of the above-named A.B. Company Limited and L.M. N.O. P.Q. and U.S.

the directt>rs of the CD. Company Limited praying that a conditional

agreement dated the day of 19 and made between

the A.B. Company Limited of the one part and the CD. Company Limited

of the other part and the transfer intended to be effected thereby may be

sanctioned and confinned by the Court or that such further or other order

may Ijc nuule in the premises as to the Court shall seem lit, and notice is

hereby also given that the said petition is directed to be heard before the

Honourable Mr. Justice sitting at the Royal C>urts of Justice

Strand in the County of London on day the day of

19 and any person interested in the above named A.B.

C»m|)any Limited or in the above-named CD. Conqiany Limited as a

policy-holder ur sharehokler and desiring to oppose the making of an oriler

for the sanction and continuation of the said conditional agreement and

the transfer of the business of the A.B. Company Limited to the CD.
Company Limited to be effected by such conditional agreement should

ap|Kvir by liimself or his counsel for that purpose and a copy of the said

petition will be furnished to any such person retiuiring the same by the

luidcrsigned solicitors to the petitioners on payment of the regulated

charges for the same. And notice is hereby also given that for 15 da^s

before the said day fixed for the hearing of the said petition any person

interested as aforesaid may insixict the said agreement and also copies of

the actuarial report of the A.B. C)mpany Limited and a report of an

independent actuary at the office of the A.B. Compan\' Limited

Street in the City of London or at the office of the CD. Company Limited

Street in the said City during the usual bus^iness hours.

Dated the day of 19

X.Y.

Street, E.G.

Solicitors for the petitioners.
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form of advertisemeint pursuant to an order dis-

rji:nslnc! with the transmission of documents to
policy-holders of the transferee company under
section 13 (2) (0) of the assurance companies act,
1909, AND DIRECTING AN ADVERTISEMENT INSTEAD.

The CD. Company Limited.

Notice to Policy-holders.

Notice is hereby given that an agreement dated the day
of 19 has been entered into by which the business and assets

of A.B. Company (a mutual office) are to be transferred to the CD. Com-
pany Limited subject to the sanction of the Court under the Assurance

Companies Act 1909. The effect of the agreement shortly stated is that

the assets of the A.B. Company will be kept as a separate fund for ful-

filling the contracts of the A.B. Company that the CD. Company Limited

shall guarantee all the policies and annuities of the A.B. Company and make
up any deficiency of the A.B. Company's fund in respect of those habilities

and shall also guarantee to the participating policy-holders of the A.B.

Cijmpany certain minimum rcversit)nary bonuses but the life assurance fund

of the CD. Company Limited is unallectcd by the agreement. No con-

sideration is to be paid for the" transfer but certain arrangements are to be

made in favour of the directors and officers of the A.B. Company. Notice

is also given that on the day of 19 a jietition which

has been presented for the sanction of the Court to the said agreement

is to be heard before Mr. Justice at the Royal Courts of Justice

Strand London when any policy-holder of either of the said companies

desiring to oppose the making of an order for the sanction of the said

agreement may attend in person or by his counsel and be heard and that

for 15 days before the day of such hearing any policy-holder of either of the

said companies or person authorized by any such policy-holder may inspect

the said agreement and also copies of the actuarial report of the A.B.

Company and a report of an independent actuary at the office of the

said CD. Company Limited Street E.G. during the usual business

hours.

By order of the Board.

X.Y.

General business manager of the CD. Company Ld.

FORM OF PETITION.

In the High Court of Justice,

Chancery Division.

Mr. Justice ,

In the Matter of the Assurance Connianies xA.ct 1909

and

In the Matter of the A.B. Company Limited.

To His Majesty's High Court of Justice.

The humble Petition of your Petitioners the E.F.G.H. H.I. and J.U,

the directors of the said A.B. Company Limited (hereinafter called the

Transferor Company) and L.M. N.O. P.Q. and R.S. the directors of the
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CD. Company Limited (liercinafter called tlie Transferee Company)

show el h as follows:—

•

1. Tliis is a [x>tition to sanction a transfer of the business and asseta

of the transferor Company to the transferee Company pursuant to section 13

of the Assurance C<jmpanies Act 1909.

2. The transferor Company was registered in tiie year 1S92 under the

Companies Act 1862 to 1890 as a Company limited by shares and its

registered office is situate at in the city of Londcm.

3. The transferee Company was registered in the year 1865 under the

Companies Act 1862 as a Company limited by shares and its registered

office is situate at in the city of London.

4. The objects for wliich the transferor Ct)mpany was registered were

" To carry on the business of life assurance in all its branches" and certain

other objects sixicified in its memorandum of association.

5. The objects for which the transferee Company was registered were—

•

" To carry on the inisiness of life assurance in all its branches."

"To accjuire (lie whole or any part of the property undertaking and
" assets of any Ct)mpany carrying on any business of the same nature

" as that carried on by the " transferor " Company and certain other

" objects sixjcilied in its Memorandum of Association."

6. The capital of the transferor C<nnpany is £ divided into

shares of £ each. The whole of such capital has Ijeen

issued and has been fully paid up.

7. The capital of the transferee Company is £ divided into

shares of £ each. Of such shares have Ix'cn issued

and the sum f)f £ has Ijeen paid up on each of such issued shares.

8. Both the transferor and the transferee Comj)any have complied

with the requirements of the Assurance Companies Act 1909 as to making

deposits and otherwise.

9. At extraordinary general meetings of the transferor Company held

resjiectively on the day of 19 and the day of

19 the following resi)luti(jn was duly passed anil confirmed as a siK-cial

resolution :

—

" That the transfer of the business and assets of tliis Company to the

" CD. Company Ld. on the terms set out in a draft agreement
" expressed to bo made between this Company of the one part and

"the CD. C)mpany Ld. of the other part and which has for the

" l)ur|)oses of identilieaticm Ijeen signed by X.Y. a solicitor of the

" Supreme Court Ijc and the same is hereby sanctioned and that the

"directors i)i tiiis Company be and are hereby authorized to enter

"into such agreement."

10. At an extraordinary general meeting of the transferee Cmiiiauy

held on the day of 19 the following resolution was

duly passed :

—

" That the transfer of the Imsiness and assets of the A.B. Company \a\.

"to this Company on the terms set out in a draft agreement ex-

" pressed to be made between the A.B. Company Ixl. of the one

" part and this Company of the other i)art and wliich has for t he

" purpose of identification been signed by J.X. a solicitor of the

" Supreme Court be and the same is hereby sanctioned and that
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" the directors of this company be and are hereby authorized to

" enter into such agreement."

11. By an agreement dated the day of 19 and

made between the transferor Company of tlie one part and tiie transferee

Corapan}' of the other part (being the agreement a draft whereof was re-

ferred to in the resohitions set out in the two last preceding paragraphs

hereof) it was provided that

—

(1) The transferor Company do sell and the transferee Company do

purchase all the business and all the assets of the transferor Com-

pany.

(2) As part of the consideration for such purchase the transferee Com-

jiany was to pay to the transferor Company or its li(^uidator the

sum of £ such sum to be satisfied by the allotment to the

transferor Company or its liquidator of fully paid up

shares of £ each in the transferee Company.

(3) As the remainder of tlie consideration for such purchase the trans-

feree Company was to pay satisfy and discharge all the debts and

liabilities of the transferor Company including all debts and

liabilities in respect of policies effected with the transferor Com-

pany in cases where the holders of such policies were not willing to

accept the liability of the transferee Company in lieu of the liability

of the transferor Company and all costs charges and expenses of

the liquitlation of the transferor Company except such of the

sums pa\'able to dissentient members under section 192 of the

Companies (Consolidation) Act 1908 as were thereinafter suffi-

ciently provided for.

(4) The transferor Company was to go into voluntary liquidation within

3 calendar months from the date when the transfer proposed to

he eflfected by such agreement was sanctioned by the Court and

each shai-eholder of the transferor Company who had not dissented

in manner provided by section 192 of the Companies (Consolida-

tion) Act 1908 was to be entitled to one share in the transferee

Company for every share held by him in the transferor Company if

he should apply for such shares or share witliin 14 days after re-

ceiving notice from the liquidator of the transferor Company
informing him of his rights. Such liquidator to give such notices

accordingly.

(5) The liquidator of the transferor Company was to sell (a) all the shares

in the transferee Company which shareholders in the transferor

Company who had dissented in manner provided by section 192

of the Comijanies (Consolidation) Act 1908 would have been

entitled to but for such dissent and (b) the shares in the transferee

Ccnnpany which shareholders in the transferor Company who
had not dissented in manner aforesaid should not have applied

for, and to apply the proceeds of sale of the shares of the said

dissentient shareholders in or towards satisfying their claims

under section 192 of the Companies (Consohdation) Act 1908
and to distribute the proceeds of sale of the other shares to be

sold as aforesaid among the shareholders of the transferor Com-
pany who would have been entitled to such shares had they
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applied for the same and in tlic proportions in wliich they would

have been so entitled.

The said agreement (hereinafter called the transfer agreement) also

contained provisions as to notices title and other matters.

12. The transfer agreement was conditional on the sanction of tliis

Court being obtained to the transfer proposed to 1» effected thereby either

upon the terms in the said agreement set out or with such modifications

as this Court should require.

13. On tlie day of 19 there were policy-holders

in respect of life policies which were then unmatured in the books of the

transferor Company. Such policies were for a total sum of £ and

there were annuitants for annuities amounting in all to £

14. On the said day of the documents required to

1j6 transmitted to policy-holders and annuitants by section 13 (3) (b) of

the Assurance Com]ianies Act, 1909, were thereby transmitted to each

policy-holder and annuitant of the transferor Company and of the trans-

feree Company and a form wjis sent to the said policy-holders and

annuitants of the transferor Comjjany for such policy-holders and annui-

tants to accept the lial)ility of the transferee Company in lieu of the

liability of the transferor Company in the event of the sanction of the

Court to the said proposed transfer being obtained.

15. The form referred to in the last jireceding paragraph hereof has

been signed by of such policy-holders rej)resenting policies to the

value of £ and by of the such annuitants representing

annuities to the value of £

16. The provisions of section 13 (3) (a) and (c) of the Assurance Com-

panies Act 1909 have been complied with {jj).

17. The transferee Coiii|)any is in a })rospcrous and flourishing con-

dition and is now and in the event of the transfer ])r(ij)oscfl to Ik; efl'ccted

by the transfer agreement Ix'ing carried into effect will In? in a thoroughly

sound condition actuarially speaking and under the circumstances it is

just and e(|uitable that sucji transfer shovild lie sanctioned by this CKiurt.

Your petitioners therefore humbly pray^

—

(1) That the transfer agreement and the transfer proposed to l»e effected

thereby ma}' Ix; sanctioned by this Court.

(2) Or that such other order may be made in the premises as to this

Court seem meet.

Note.—It is not proposed to serve this jxitition on any person.

ORDER SANCTIONING TRANSFER OF ASSURANCE
COMPANY'S BUSINESS.

1911—E—064.

In Tuii II It Ml Court of Justice,

Chancery 1 )i vision.

Mr. Justice Warrincton.
Tlnirsday the .'{rd day of August 191 1.

In the Matter of the Assurance C^)m])aIlies Act 190!)

and
In the Matter of the Economic Life Assurance Society.

Upon the Petition of Cliairman

{jj) Paragraphs 13, 14, 15, and 16 will usually be the ca-so) not corn-
will be omitted where the require- piled with until after the petition is

ments of section 13 (3) of the Assur- presented,
anee Companies Act, 1909, are (as
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and [here followed the names of tlie other directors of

the Alliance Assurance Company] Directors of the Alliance

Assurance Company Limited on tlie 101 h July 1911 preferred unto this

Court and upon hearing Counsel for the Petitioners and for the Ilespon-

dents the Economic Life Assurance Society on the 29th day of July 1911

and upon reading the said Petition a Provisional Agreement dated 5th

day of April 1911 in the said Petition mentioned and made between

on belialf of the Economic Life

Assurance Society of the one part and

on behalf of the Alliance Assurance Company Limited of the other

part the order dated 8th May 1911 made in these matters dispensing

with transmission of documents under section 13 of the above-mentioned

Act to the policy-holders in the Alliance Assurance Company Limited the

London Gazette of the 11th July 1911 The Times newspaper of the 11th

July 1911 an affidavit of R.S.P. filed 15th July 1911 an affidavit of O.K.

filed 27th July 1911 two Affidavits of G.T. filed 27th July and this day

respectively and an Affidavit of R.L. filed 28th July 1911 and the several

exhibits to each of the said Affidavits respectively.

This Court doth Order that the said Provisional Agreement dated the

5th of April 1911 and the transfer intended to be effected thereby be

sanctioned and confirmed and be carried into effect.

Kemoval of Defunct Companies fkom the Register.

Where the Registrar of Joint Stock Companies lias reasonable

cause to believe that a company is not carrying on business or in

operation, he must send to the company by post a letter inquiring

whether the company is carrying on business or in operation.

If the Registrar does not within one month of sending the letter

receive any answer thereto, he must within fourteen days after the

expiration of the month send to the company by post a registered

letter referring to the first letter, and stating that no answer thereto

has been received, and that if an answer is not received to the second

letter within one month from the date thereof, a notice will ))e

published in the Gazette with a view to striking the name of the

company off the register.

If the Registrar either receives an answer from the company to

the effect that it is not carrying on business or in operation, or does

not within one month after sending the second letter receive any

answer, he may publish in the Gazelle, and send to the company by

jiost a notice that at the expiration of three months from the date

of that notice the name of the company mentioned therein will,

unless cause is shown to the contrary, be struck off the register and

the company will be dissolved.

If, in any case where a company is being wound up, the Registrar

has reasonable cause to believe either that no liquidator is acting, or

that the affairs of the company are fully wound up, and the returns

required to be made by the liquidator have not been made for a
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period of six consecutive months after notice by the Registrar

demanding the returns has been sent by post to the company, or to

the liquidator at his last known place of business, the Registrar may
publish in the Gazelle and send to the company a notice similar to the

one above mentioned.

At the expiration of the time mentioned in the notice the

Registrar may, unless cause to the contrary is previously shown by

the company, strike its name off the register, and must publish

notice thereof in the Gazelle, and on the pul^lication in tlte Gazelle of

this notice the company will be dissolved ; but the lial)ility (if any)

of every director, managing ofiicer, and member of the company

will continue, and may be enforced as if the company had not been

dissolved.

If a company or any member or creditor thereof feels aggrieved

by the company having been struck of¥ the register, the Court on

the application of the company, or member, or creditor, may, if

satisfied that the company was at the time of the striking off carrying

on business or in operation, or otherwise that it is just that the

company be restored to the register, order the name of the company

to be restored to the register, and thereupon the company will be

deemed to have continued in existence as if its name had not been

struck off' ; and the Court may by the order give such directions and

make such provisions as seem just for jilacing the company and all

otiier peisons in the same position as nearly as may be, as if the

name of the company had not been struck off.

A letter or notice under this section may be addressed to the

company at its registered office, or, if no office has been registered,

to the care of some director or officer of the com])any, or if there is no
dire(;tor or officer of tlio company whose name and address are known
to the Registrar of Joint Stock Com])anies, may be sent to each

of the persons who subscribed the memorandum of association,

addressed to liim at the address mentioned in the memorandum of

association (/;).

The fact that a company's name has been struck off the register

under this section would appear to be no bar to a compulsory
winding-up order being made {/). There is, of course, in these cases

often a difficulty about service, and it would seem right to take out

a summons for tlirectitms on this point {m).

(/.) Companies (Consolidation) Society (1002), 71 L. J. (rir.) 74S ;

Act, 1908,8.242. " Tho Ga/jHto "
soo AlMancr Hcritablr Smiriti/ilSHii),

means as respocts Companies ro^is-
j^ j^^.^^j^ 3^ ^ crodiL.r ran, since

tei-ed m England, llio Loii»lon * * r in,w> i-.- t 41

Oazvtle, as rospocts Companies <'»f^ ^ct of 1000, petition for the

regi.stered in Scotland, tlio Edln- cojnpanys name lo l)o restored, and
biirt/h (iazcUe, and as respects possibly the Court would not now
companies registennl in Irelaiul, allow a creditor to i)etition for a
the Diihtin OazrUe, ibid., s. 2S.'>. winding-up order, imlil he has got

(/) An^jlo-Ainrriran /•J.rjilonition the name of the? company restored
and Drvriopmrnl Co., ( 1808| 1 Ch. to the register: Buckley, 0th Ed. 527.

100 ; Lirosvcnor House J'roprrti/ (in) Soo the first two cases cited

Acquisition ami Investment Building in last })ivceding note —in the latter



766 Petitions

The fact that the company is in compulsory {n) or voluntary

liquidation (o) will not prevent the name of the company being

restored to the register under the section, but the Court will not

make an order for this purpose unless it is sliown that some good may
accrue by the order going, e.g. that debts can be got in or that the

company will be enabled to carry on its business, and that the

company is carrying on its business or in operation {p). The Court

has no power to impose a penalty as a condition of making an order

for restoring the name of the company to the register {q).

Applications to restore a company's name to the register are usually

made by petition. In some cases an order has been made on an
originating summons, but this is contrary to the almost universal

practice. The usual practice is to assign these matters to tlie

winding-up Judge, but they may, apparently even wlien the

company is in winding-up (s), be assigned a Judge of tlie Chnncory
Division, in which case such Judge will be ascertained by ballot in

the ordinary way. Every petition should be headed in the Matter

of the Companies (Consolidation) Act, 1908, and in the Matter of

the Company ; the company's name in all cases coming as the

second, and not, as in the case of petitions to alter the objects of the

company or to reduce its capital, as the first title. The application

must be by the company or a member thereof or a creditor. The
company's name can presumably be used by any person who has a

considerable holding of its shares (t). The Registrar of Joint Stock

Companies must always be made a respondent and, though it is not

necessary (u), it would appear desirable in all cases to have the

company or its directors either as petitioners or as respondents. If

of them the petition was served by 771. The application must, where
advertisement

—

in the London Gazette the company is in winding-up, bear

and Times, and by sending a copy of a £2 impressed stamp. See the

the advertisement to the company's orders as to fees of July 31, 1908,

two principal creditors. and December 2, 1903. The order

(n) Financial Corporation (1883), will in such case, if made in Court,

27 Sol. J. 199 ; Estates Investment bear a £1 impressed stamp: ibid.

(1883), 27 Sol. J. 585 ; and see also [t) Anglo-American Exploration

Johannesburg Mining and General and Development Co., [1898] I Ch.

Syndicate, [1901] W. N. 46. 100 ; and see Johannesburg Mining
(o) Outlay Assurance Society and General Syndicate, [1901] W. N.

(1887), 34 C. D. 479. 46, as to the company and not its

(p) Carpenter's Patent Davit, etc., liquidator being the proper peti-

Co. (1888), 1 Meg. 26. tioner.

(q) Broivn Bayley's Steel Works {u) In Blandjord Gas and Coke

(1905), 21 T. L. R. 374. Co., 00128, of 1908, May 19, 1890,

(s) Eady, J., as the Judge doing Eady, J., did not require the namo
tlie Manchester Registry work, of the company to be added,

made such an order in the case of because the section did not require

the Educational and Commercial it ; but ho requLred the petitioners

Publishing Co., Ltd., on July 21, who were directors, to midertake to

1906. See order, post, pp. 770 and make the returns.
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this is done the corupauy cau be ordered to pay the costs and to give

the usual undertaking as to making returns required by the Board of

Trade. The Court will sometimes, in ordering the petitioner to

pay the costs of the Registrar, declare that such payment is to be

without prejudice to any question between the company and the

petitioner as to who shall ultimately bear such costs {uii). A
summons for directions is never taken out in these cases now, and

the petition is answered in the ordinary way, i.e. by writing on it

the fiat of the Registrar fixing the day of hearing. It is unnecessary

to advertise either the date of hearing or the presentation of the

petition, but when an order is made restoring the name of a

company, such order invariably directs the Registrar of Joint

Stock Companies to insert an advertisement in the London, (Jazelte

only.

PETITION FOR RESTORING COMPANY'S NAME TO RECISTER.

In thr Hiau Court of Justice,

Chancery Division.

Mr. Justice

In the Matter of the Companies (Consolidation) Act 1908

and

In the Matter of the Company Limited.

To His Majesty's High Court op Justice.

The humble petition of the above-named Company (;c) (hereinafter

called the Company) sheweth as follows :

—

1. The Company was registered under the Companies Act 18G2 to 1900

on the day of 1901 with a cai)ital of £ divided into

shares of £ each.

2. The registered office of the Company is situate at

3. The objects for which the Company was formed arc as follows :

[Here .set out the main objects for which the Company was formed], and
other objects set forth in the Memorandum of Association thereof.

4. Of the said capital of the Company shares have been issued

and the sum of 10s. has been or is deemed to have been paid-up in respect

of each of .such shares.

5. Ever since its incorporation the Company has carried on and it is

now canying on a large and prosjxTous business.

6. In the jears 1909 and 1910 the Company omitted to make up and
forward to the Registrar of .Joint Stock Compain'es (1) the annual li.sts

and summaries as required by section 26 of the Companies (Consolida-

tion) Act 1908, and (2) a copy of the register c(jntaining the names
addresses and the occupations of its directors and managers in com-
pliance with section 75 of the Companies (Consolidation) ^Vct 1908, and in

the year 1910 the Company changed its registered office from to

but it omitted to give the said Registrar notice of such change
as required by section 02 of the Companies (Consolidation) Act 19U8.

7. Under the circumstances aforesaid the Registrar of Joint

(uu) This was done in Rockhouae member, as the case may be, of the

Hotel Co., 0048 of U)12, Nkville, J., above-named company. Frequently

February 22nd, 1912. The petitioner two or three of the principal inom-
in this cjvse was a contriljutory. hers or the liquidator join witii tho

(.r) Or of A.B., a creditor or company as co-petitioners.
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stock Companies after taking as he alleges and the Company does not

deny the preliminary steps required by section 242 of the Companies

(Consolidation) Act 1908 caused the name of the Company to be stiTJck

off the register of Joint Stock Companies on the 1911 and notice

thereof was published in the London Gazette of 1911.

S. I'he defaults and omissions made; by the Company as stated in ]iara-

gra])h h(!reof arose by reason of the inadvcirtenee or negligence of a

former secretary' i)f the Company and the Coni])any did not in fact receive

any notice sent to it pursuant to the j)rovisions of section 242 of the

Companies (Consolidation) Act 1908 nor did any advertisement published

in the London Gazette piirsuant to the said section come to its knowledge

at any time befoi'c the 19

9. By reason of the Company having been dissolved in manner afore-

said the Company is and will unless its name is restored to the register of

Joint Stock Companies be unable to continue its business or to get in the

book debts due to it and in particular the Company is unable to bring

any action to recover a sum of £ which is now and has for the

last six months been due and owing to it.

10. The Company was at the tinie of its name being struck off the

register of Joint Stock Comjianies carrying on business and in operation

and it is just that the name of.the Company be restored to such register.

11. At the date when the name of the Company was struck oft' such

register A.B. was the largest shareholder of the Company being the holder

of shares (a).

Your Petitioner therefore humbly prays as follow :

—

(1) That this Court may order that the name of the Company be

restored to the register of Joint Stock Companies.

(2) That this Court do give such directions and make such provisions

as to it may seem just for placing the Company and all other persons in

the same position as nearly as may be as if its name had never been struck

off such register.

(3) That such further or other order may be made as to this Court

maj' seem meet.

Note,— It is intended to serve this petition upon the Registrar of

Joiiit vStock Companies [and upon the Company] {h).

The petition will be supported by an affidavit of the petitioner

or where the petitioner is the Company of one or more of its

principal shareholders verifying and where necessary amplifying the

facts set out in the petition and exhibiting the Memorandum and

Articles of Association of the Company—and its certificate of

incorporation and in some cases the certificate entithng it to com-

mence business.

ORDER ON PETITION FOR RESTORING COMPANY'S NAME
TO REGISTER.

{Title same as the Petition.)

Upon the petition of the above-named Brown Bayleys Steel Works

Ltd. whose registered office is situate at and

R.T. of in the City of Chairman of the said Company

(a) Paragraph 11 should be added (fe) The words in brackets should

when the company is to be a be added when the company is to be

respondent. a respondent.
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and D.M.F, of in the City of respectively directors and

contributorics of the said Company on the 22nd day of !March 1905 pre-

ferred unto this Court and upon hearing counsel for the jjctitioners and

for the Registrar of Joint Stock Companies and ujwn reading the said

petition and the joint affidavits of the said R.T. and D.M.F. both filed

the 24th March 1905 and the exhibits therein respectively referred to and

the Petitioners by their counsel undertaking (c) to forthwith make up

and forward to the Registrar of Joint Stock Companies. (1) The annual

lists and summaries now in arrear for the years 1902, 190o, and 1904, as

required by section 26 of the Companies Act 1862 as amended bj^ section

19 of the Companies Act 1900 and (2) a copy of the register containing the

names and addresses and the occupations of the directors or managers of

the said Company in compliance with sections 45 and 46 of the Companies

Act 1862 as amended by section 20 of the Companies Act 1900. This

Court doth order that the name of Bro^\Ti Bayleys Steel Works Ltd.

be restored to the Register of Joint Stock Companies and pursuant to

the provisions of the Companies Act 1880 the said Brown Baylej's

Steel Works Ltd. is to be deemed to have continued in existence as if

its name had never been struck off and it is ordered that the Registrar

of Joint Stock Companies do advertise this oider in his official name in

the London Gazette axd it is Ordered that the petitioners Brown Bayleys

Steel Works Ltd. R.T. and D.M.F. do pay to the Registrar of Joint Stock

Companies his costs of and occasioned by the said petition such costs to

])e taxed (d). [Re Brown Bayleys Steel Works, Ltd., 0081 of 1905. Buckley,

J., March 28th, 1905.]

ORDER RESTORING COMPANY'S NAIklE TO THE REGISTER.

In the High Court of Justice,

Companies (Winding-up).

Mr. Justice Swinfen Eady.

Wednesday, the 17th day of June 1908.

In the Matter of the Companies Acts 1862 to 1900 (e).

and

In the Matter of the Garden City Laundiy Ltd.

Upon the petition of H.M.M. of in the C<mnty of Middlesex

(c) Tliis imdertaking is usually {d) This order made in Brown

inserted: Hollingwood Estate Co. Bayleys Steel Works, Ltd. (100')), 21

(1887), 3 T. L. R. 232, except where T. L. R. 374, is the common form

the company Ls in winding-up, in of order. It is thought that

whicli case it Ls unusual : Jo/ian- Bucklky, J.'s remarks in tliis case

ncsburg Mining Syndicate, [1901] a-s to the directors remaining per-

W. N. 40, referred to in the Scotch sonally liable, by reason of not

case of Healy v. Board of Trade giving directions relieving them

(1903), 5 Fra. 644. Where a from liability, are wrong. This

creditor Ls petitioner and the eona- would seeni to be the view of Sir

pany is not made a respondent, as F. B. Palmer, vol. i. lOtli Ed. pp.

was apparently the ca-<e in Parrorha i236 and 1237. The case Ls not
Iron Ore and Railway Co.. Ltd. (Un-

r^^ferred to in th« 9th (last) Ed. of
reported), before \\ arkin(;ton, J., ,> , ,

on July 24, lOO.i, there Ls no one to "* ^'«y-. it*.
give the undertaking. («) This would now be In the

S.C.L.
3 n
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a Member and T.H.W.I. and W.T.W.I. both of in the said

County of Middlesex Creditors of the above-named Company on the

4th June 1908 preferred unto this Court and upon hearing Counsel

for the Petitioners and for the Registrar of Joint iStock Companies and

upon reading the said petition the affidavit of the said H.M.M. filed the

10th June 1908 and the several exhibits in the said affidavit referred to.

Ano the petitioners by their Counsel undertaking to make up and

forthwith forward to the Registrar of Joint Stock Companies (1 ) the Annual

Lists and 8ummaries now in arrear for the years 1905 1906 and 1907 as

required by section 26 of the Companies Act 1862 as amended by section 19

of the Companies Act 1900 and (2) a copy of the Register containing the

names and addresses and occupations of the Directors or Managers of the

said Company in compliance with sections 45 and 46 of the said Act of

1862 as amended by section 20 of the said Act of 1900 and also to give

notice of the situation of the registered office of the above-named Company

as required by section 40 of the said Act of 1862.

This Court doth Order that the name of the said Garden City Laundry

Limited be restored to the Register of Joint Stock Companies and pursuant

to the Companies Act 1880 the said Garden City Laundry Limited is to

be deemed to have continued in existence as if the same had never been

struck off.

And it is Ordered that the Registrar of Joint Stock Companies do

advertise this Order in his official name in the London Gazette.

And it is Ordered that the Petitioners the said H.M.M., T.H.W.I.

and W.T.W.I. do pay to the Registrar of Joint Stock Companies his costs

of the said Petition such costs to be taxed. [Re Garden City Laundry^,

Ltd., 00154 of 1908. Swnfen Eady J., June, 17th, 1908.]

FORM OF ORDER WHERE THE NAME OF A COMPANY IN
WINDINC^UP HAS BEEN STRUCK OFF THE REGISTER.

{Title same as Petition.)

Upon the etc. This Court doth order that the name of the said Company
be restored to the Register of Joint Stock Companies and that pursuant to

the Companies Act 1880 the said Company be deemed to have continued

in existence as if the name thereof had never been struck off. And it is

ordered that the Registrar of Joint Stock Companies do advertise this

order in his official name in the Jjondon Gazette and it is ordered that the

order of the County Court of Lancashire holden at Manchester dated 10th

day of April 1906 for the compulsory winding-up of the above-named

Company be contmued and that the Company be wound up under the-

same order as effectually as if the name of the Company had not been

struck off the register. And it is ordered that the said A.B. the petitioner

do pay to the Registrar of Joint Stock Companies his costs of and occasioned

by the said petition such costs to be taxed, and. that the said petitioner

may be at liberty to apply in the matter of the winding-up for the costs

Matter of the Companies (Con- was made before the Act came into

solidation) Act, 1908. The order force.
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of tht^ restoration of tlio name of tho said Company to tho register including

therein tlie costs above-mentioned. [Re Educational and Commercial

PvblisUng Co., Lid. Swikfen Eady, J., July 21st, 1906.]

order restoring the name of a company in liquida-
tion to the register.

{Title.)

Upon the Petition of George Stapylton Barnes of 33 Carey Straet

in t\w. (bounty of London the Official Receiver and Liquidator of the above-

named (Company and The Johannesburg Mining and Geiu^ral Syndicate

Limited the above-named Company on the 9th February 1901 preferred

unto this Court. And upon hearing Counsel for the Petitioners and for

tho Registrar of Joint Stock Companies. And upon reading the said

Petition the Affidavit of George Stapylton Barnes filed the 20th Febniary

1901 and the Exhibit therein referred to.

Tius Court doth Order that the name of the above-named Johannes-

burg Mining and General Syndicate Limited be restored to the Register

of Joint Stock Companies and pursuant to The Companies Act 1880 the

said Company is deemed to have continued in existence as if its name

had never been struck off.

And it is Ordered that the Registrar of Joint .Stock Companies do

in his official name advertise this Order in the London Gazette.

And it is Ordered that tho Petitioner the said George Stapylton

Barnes do out of the assets of the above-named Company pay to the

Registrar of Joint Stock Companies his costs of and occasioned by the

said Petition such costs to be taxed in case the parties differ. And that

the Costs of the Petitioner of the said Petition be taxed and included in

the costs of the said George Stapylton Barnes as part of his costs of the

Winding-up of the said Company. [Re Johinne-fhurg Mining and Genfml

Syndicate, Ltd., 0055 of 1901. Cozens-H.vrdy, J., February 20t}i, 1901. ]

FORM OF ADVERTISEMENT.

High Court of Justice,

Companies (Winding-up).

Mr. Justice Neville.

In the Matter of the Companies (Consolidation) Act 1908.

and

In the Matter of the Company Limited.

Notice is hereby given that by an order made the day of

1909 upon the petition of the above-named Company and of A.B. of

in the county of Chairman of the said Company

and of CD. of in the county of respectively directors

and contributories of the said Company and upon hearing counsel for the

petitioners and for the Registrar of Joint Stock Companies and the peti-

tioners by their counsel undertaking to make up and forward to the

Registrar of Joint Stock Ci)m])anies (1) the annual list and summaries

now in arrear for the years as required by «ecli(in 2(1 of the Com-

panies; (Consolidation) Act 1908.
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(2) A copy of the register containing the names and addresses and the

occupations of its directors and managers in compliance with section 75

of tlie Companies (Consolidation) Act 1908 it was ordered that the name

of the said Conii)any be restored to the Register of Joint Stock Companies

and pursuant to the provisions of the Companies (Consolidation) Act

1908 the said Company shall be deemed to have continued in existence

as if the name thereof had never been struck off. And it was ordered

that the Registrar of Joint Stock Companies do advertise this order in his

official name in the London Gazette and it was ordered that the petitioners

do pay to the Registrar of Joint Stock Companies his costs of and

occasioned by the said petition such costs to be taxed.

A.B.

Registrar of Joint Stock Companies.

DEALINGS WITH DEPOSITS BY ASSUEANCE COMPANIES.

Under the Assurance Companies Act, 1909, the Board of Trade

are empowered to make rules as to (amongst other things) the in-

vestment of or dealing with deposits made under that Act, the

payment of the interest or dividends from time to time accruing due

on any securities in which deposits are for the time being invested and

the withdrawal and transfer of such deposits. The rules so made are

to have the same effect as if they were enacted in the Act and are to

be laid before Parliament as soon as may be after they are made (/).

The Board of Trade, on June 6, 1909, issued the following order

relating to these matters.

RULES RELATING TO DEPOSITS BY ASSURANCE COMPANIES
PURSUANT TO SECTION 2 OF THE ASSURANCE COM-
PANIES ACT, 1909.

4. Wliere a lodgment of money or securities has been made under the

preceding Rules {g) the Court may on the apphcation of the Company
order

—

(a) Investment in such of the stocks funds or securities in which cash

under the control of or subject to the order of the Court may for

the time being be invested as the applicants desire and the Court

thinks fit either by way of original investment or by way of

variation of investment {h).

(6) Payment to the Company of the interest dividends or income from

time to time accruing due on any stocks funds or securities in

wliich the deposit is for the time being invested,

(c) Transfer or payment in the cases provided for in the rules following

of the dejiosit or securities for the time being representing the

same either from one ledger credit of the Company to another

or out of Court.

( / ) Assurance ComiDanies Act, of investment more than did tlie

1909, s. 2 (G). order made imder the Life Assurance

(g) See st/pra, pp. 20 and 21, for Act, 1870; see Blue Ribbon Life,

these rules. Accident Mutual and Industrial Co

ih) This seems to limit the power (1890), 59 L. J. (ch.) 276.

I
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5. In the subsequent provisions of these Rules tlie term "the deposit

fund " means the money or securities deposited, or the stocks, funds, or

securities for the time being representing the same, as the case may be.

6. In any case where it may appear to be just and equitable so to do,

and in particular in any of the following cases, namely :

—

(a) Where a Company having carried on or having intended to earrj'

on only a class or classes of assurance business in resjx^ct of wliich

a separate assurance fund is not required to be kept (that is to

say either fire insurance business or accident insurance business)

and having a deposit fund standing to the credit of the Company
generally, intends subsequently to carry on a class of assurance

business in respect of wliich a separate assurance fund is required

to be kept
;

(b) where a Company having carried on employers' liability (i) insurance

business or bond investment business (k) as the case ma}- be and
having a deposit fund standing to a special ledger credit in respect

of the class of business in question, has a fund amounting to

£40,000 set apart and secured for the satisfaction of the claims

of policy-holders of that class, and intends subsequently- to carry

on in the first case bond investment business or in the second

case employers' liability insurance business or in either of the

said cases life assurance business
;

the Court may on the application of the Company order the deposit fund

to be transferred from the general account of the Company to a special

ledger credit in respect of a particular class of assurance business, or from

one special ledger credit in respect of one particular class of assurance

business to another special ledger credit in respect of another particular

class of assurance business, or otherwise to be dealt with as may be just

and equitable and not in contravention of any provisions of the Act.

7. In any case where it may be just and equitable so to do, and parti-

cularly in any of the following cases, namely :

—

(a) \\liere a Companj' having carried on or having intended to carry

on either fire insurance business, or accident insurance business,

or both, and having a deposit fund standing to the credit of the

Company generally, makes a further deposit in respect of any

other class of assurance business
;

(i) With regard to employers' sliall not thereafter be necessary for

liability business, s. 33 (e) of the the company to keep any siun

Assurance Companies Act, 1909, deposited in respect of tliat busi-

contains the following provision :

—

ness, so long as the sum deposited
" As soon as the employers' in respect of any other class of

liability fund set apart and socured a.ssm-ance business is kept de-

fer the satisfaction of the claims of posited."

policy holders of that ela.ss amounts (A) S. 33 (c) of the Assurance
to forty thousand pounds, the Pay- Companies Act, 1909, contains the

master General shall, if the company same provisions in respect of bond
has made a deposit in respect of any investment business as those in

other class of assurance business, respect of employers' liability in-

return to the company the money surance business mentioned in the

deposited in respect of its employers' last preceding noto,

lial)ility insurance business, and it
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(b) where a Compiiny has a deposit fund lu a special ledger credit in

respect of employers' liability business, antl the employers'

liability fund of the Company set apart and securetl for the claims

of policy-holders of that class amounts to £40,000, and the Com-
pany has or makes a further deposit in respect of any other class

of assurance business as provided for in section 33 (e) of the Act

;

(c) where a Company has a deposit fund to a special ledger credit in

respect- of bond investment business, and the bond investment

fund of the Company set apart and secured for the claims of the

policy-holders of that class amounts to £40,000, and the Company
has or makes a further deposit in respect of any other class of

assurance business as provided for in section 34 (c) of the Act

;

(d) where a Company has ceased altogether to carry on within the

United Kingdom, either assurance business of any class, or the

particular class of assurance business to the special ledger credit

whereof a deposit fund (not being the sole deposit fimd) is standing,

and all liabilities in respect of the deposit fund have been satisfied

or are otherwise provided for
;

the Court may, on the application of the Company, order the deposit fund

to be paid or transferred out of Court and returned to the Company or as

it shall direct.

9. Any application under these Rules to the Court shall be made in

such manner as shall from time to time be prescribed by Rules of Court,

and until otherwise prescribed in the like manner in wliich similar applica-

tions under the Life Assurance Companies Acts, 1870 to 1872, and the

Employers Liability Insurance Companies Act, 1907, were made imme-
diately prior to the commencement of the Act. Provided always that any

application under Rule 6 or Rule 7 shall be served on the Board of Trade.

10. These Rules shall, so far as may be, extend to and authorize appU-

cations with regard to deposits already made by existing Companies under

the provisions of the Life Assurance Companies Acts, 1870 to 1872, and the

Employers Liability Insurance Companies Act, 1907, and for this purpose

deposits made under the Life Assurance Companies Acts, 1870 to 1872,

and the deposit funds representing the same shall prinul facie and in default

of reason to the contrary be treated and dealt with as having been made
in respect of the life assurance business of the Companies by or on behalf

of which such deposits were made, and deposits made under the Employers

Liability Insurance Companies Act, 1907, and the deposit funds repre-

senting the same shall prima facie and in default of reason to the contrary,

be treated and dealt with as having been made in respect of the employers'

liability insurance business of the Companies by or on behalf of which such

deposits were made.

Wliere any such deposit as in this Rule mentioned has been made by

an Irish Company, the. same may be ordered by the Supreme Court of

Judicature in England to be transferred from the account of the Pa>^naster-

General of the English Court to a corresponding accomit of the Accountant

Greneral of the Supreme Court of Judicature in Ireland.

Under the Life Assurance Acts, 1870 to 1872, the power of the

Court to order payment out to a company seems to have been far
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more liniitcd. It could under them order payment out : (a) iu the

case mentioned in s. 3 of the Life Assurance Act, 1870, viz., so soon

as its Life Assurance fund accumulated out of the premiums amounted

to £40,000 (1) ;
(b) where the company was dissolved or was in

some other way released from all claims on the fund, and

where there was no prospect of its continuing its business (w) ; and

(c) where the money had been paid in unnecessarily, and in the

mistaken belief that it was necessary to make such payment, and

the company could not carry on any business which was within the

Acts (n). In no other cases it would seem could the Court order

payment out (o). Although the cases where the Court can order pay-

ment out have been extended it is thought that the cases where it

will do so, will be rather fewer than more than formerly. Except in

the cases of employers' liability insurance business and bond invest-

ment business, the Act does not give any right to payment out where

a fund of £40,000 has been accumulated, and even in such cases the

Act only requires payment out where there is a deposit in respect of

some other business (p), and in the case of employers' liability

business, any such business carried on outside the United Kingdom
is not to be treated as part of the employers' liability business of the

company (q). In one case (r), where the company's business covered

accident business, and the Board of Trade had required a deposit

under the Life Assurance Acts, 1870 and 1872, and one had also been

made in respect of employers' liability insurance under the Act of

1907, the Court ordered £20,000 to be tiansferred to an account

entituled " Ex parte the Company Employers' Liability Insurance

business," and the costs of the petitioners and the Board of Trade to

be taxed, and paid out of the other £20,000, the balance of which

was to be paid to the petitioners. This case depended on the fact

that accident policies are not policies on human life within the Act

of 1909, whatever may have been the case under the earlier Acts.

The old practice, which is retained, is for applications to be by
petition as provided by the Rules of the Board of Trade of August 28,

1872, and this seems also to be the case with applications for a change

(I) Premiums accumulated on (o) Scottish Economic Life Ansur-

Vnisiness done outside the United anee Society (1890), 45 C. D. 220 ;

Kingdom before the company Life and Health Assurance Ansocia-

started doing IjiLsinoss hero could tion, [1910] 1 Ch. 458. But see

be counted as forming part of such Wid7ies Railway Co. (1873), 15 Eq.

fund of £40,000 : Colonial JMiitual 108, which, however, wa.s decided

Life Assurance Society (1882), 21 imder another Act.

C. D. 837. (/)) Assurance Companies Act,

(in) Popular Lijc Assurance Co., 1909, s. 33 (r), and s. 34 (c).

[19091 1 Ch. 80. (<7) Ihid., s. 33 (c).

{n) Wool Industries Employers (r) Welsh Insurance Corporation

Assurance Association [lSd9], W . "N

.

Times Newspaper, July 21, 1910,

259. p. 3.
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of investment (.s), and on applications as to payment of tlic interest

accruing {t).

Under rr. 6 and 7 of the Rules of June 6, 1910 above set out, the

application must, it would seem, always be made by the company,

formerly where the deposit had been made by persons other than

the company, they were the persons to apply for payment out {u),

though it was desirable to join the company as a petitioner (x), and

where the company was dissolved and another company was entitled

to the fund, such other company was sole petitioner (y). Even now

it may, perhaps, be best to join as co-petitioner with the company

the persons who have made the deposit, or an assignee of the fund,

if payment is to be made to them.

The petition should be sealed with the seal of the company, where

payment is not to be made the person entitled to the fund and there

lias been no formal deed of assignment, and under the old rules where

money had been deposited by persons other than the Company the

petition was signed by such persons (who were made co-petitioners)

their signatures being verified by affidavit (2). Where payment

out is required by any rule the petition should set out such rule or the

material part of such rule as the rules may be altered, and in such

case the fact that it is set out will be convenient for future reference (a).

These petitions must be presented in the Chancery Division (6), and

the Judge before whom they are to come will be ascertained by

ballot in the ordinary way. Where a change of investment is sought,

there must be evidence of the desirability of change (c), and the

petition must in all cases be verified by affidavit and the Pay-

master's certificate as to the fund produced, and, in the case

above-mentioned (cc), the petition must be served on the Board

of Trade.

s) Blue Ribbon Life, Accident,

Mutual and Industrial Co. (1890)

59 L. J. (CH.) 276.

(t) Royal Exchange Assurance Cor

poration, [1910] W. N. 211.

(w) Colonial Mutual Life Assur

ance Society (1882), 21 C. D. 837.

(x) Scottish Life Assurance Co.

[1887] W. N. 64.

(y) Popular Life Assurance Co.

[1909] 1 Ch. 80.

(z) Re Brettingham, [1904] W. N
168 ; Scottish Life Assurance Co.

[1887] W. N. : Colonial Mutual

Life Assurance Society (1882), 21

C. D. 837.

(a) Lc Phenix (1888), 58 L. T.

512.

(b) Judicatui-e Act, 1873, s. 34

(2), and Order of Board of Trade

of August 28, 1872.

(c) Blue Ribbon Life, Accident,

Mutual and Industrial Society ( 1 890),

59 L. J. (CH.) 276.

(cc) See Rule 9, swpra, p. 774.
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form of petition by assurance company for pay-
MENT 0\JT{d).

In the High Court of Justice,

Chancery Division.

Mr. Justice

In the Matter of " Ex parte the A.B. Co. Ltd. in respect of Emploj-ers'

Liability Insurance Business
"

and

In the Matter of the Assurance Companies Act 1909.

The humble petition of the A.B. Company Ltd. (hereinafter called the

Company) sheweth as follows :—

-

1. The Company was incorporated under the Companies (ConsoHdation)

Act 1908 on the day of August 1910 and has its registered office

at in the City of London.

2. The objects for wliich the Company was fomied are [here set out the

principal ol)jects] and certain other objects specified in its Memorandum
of Association.

3. In pursuance of the requirements of the Assurance Companies

Act 1909 and on the authority of a warrant issued by the Board of Trade

and dated the day of 1910 a sum of £20,000 was paid

into Court on the day of 1910 and in further jjursuance

of the requirements of the said Act and on the authority of a warrant

issued by the Board of Trade and dated the day of 1910

a further sum of £20,000 was paid into Court on the day of

1910. Both the said pajTnents were made by the subscribers of the

Memorandum of Association of the Company in the name of the Company.
4. The said first -mentioned sum of £20,000 is now represented by the

sum of £ . New Consols now standing to the credit of " Ex parte

the Company in respect of Employers' Liability Insurance Business" being

the sum of £ . New Consols referred to in the Payment Schedule

to this petition and the said second mentioned sum of £20,000 is now re-

presented by the sum of £ . New Consols now standing to the

credit of " Ex parte the Company in respect of life assurance business."

5. The Company has the firstly above-mentioned deposit fund standing

to the above-mentioned sjx?cial ledger credit in respect of its employers'

liability insurance business and the emploj'^ers' liability fund of the Com-
pany set apart and secured for the satisfaction of the claims of policy-

holders of that class amounts to £40,000 and the Companj' has a further

deposit in respect of its life assurance business as is above-mentioned.

6. The Order of the Board of Trade dated the 6th day of June 1910

and made in pursuance of the jwwer in that behalf conferred on the said

Board by section 2 of the Assurance Companies Act 1909 pro\ndes by
Rule 7 thereof that " In any case where it may be just and equitable so

to do and particularly in any of the following cases namely :

—

(d) There is no claim in this ever, appear to be no reason why
petition for payment of the interest such a claim should not in a proper
on the sum which is to remain case be joined with a claim similar

deposited in respect of life assur- to the one in this petition,

ance business. There would, how-
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(6) Where a Company has a deposit fund to a special ledger credit in

respect of its employers' hability business and the employers' hu))ility

fund of the Company set apart and secured for the claims of policy-holders

of tliat class amounts to £40,000 and the Company has or makes a further

deposit in respect of any other class of assurance business as provided for

by section 33 (e) of the Act . . . the Court may on the application of the

Company order the deposit fund to be paid or transferred out of Court

and returned to the Company or as it shall direct."

7. The Company desires that the deposit fund which is now standing

to the above-mentioned s^iecial ledger account in respect of its employers'

liabihty business shall subject to the payment of all proper costs of this

application (e) be transferred or paid out of Court and returned to the

Company and under the circumstances it is just and equitable that this

should be done.

Your petitioner therefore humbly prays as follows :

—

(1) That the costs of your petitioner and the Board of Trade of this

application may be taxed by the Taxing Master.

(2) That the sum of £ New Consols now standing to the credit

of " Ex parte the Company Employers' Liability Insurance Business " and

mentioned in the Payment Schedule hereto may be dealt with in manner
directed by the said schedule,

(3) Or that such other order may be made on the premises as to this

Court, shall seem meet.

And your petitioner will ever pray etc.

Note.—It is intended to serve this petition on the Board of Trade.

Payment Schedule.

In the High Court of Justice,

Chancery Division.

Date of Order.

" Ex parte the A.B. Company in respect of Emjyloyers' Liability Insurance

Business.^'

Ledger Credit as above.

Funds in Court £ New Consols.

Particulars of Payments,
Transfers, or other Operations



CHAPTER IX.

WiNDING-Ur.

Companies that can bk wound ur.

The Court can wind up companies wliich at the date of tlie

winding-up petition (a) are registered under the Act or the Act of

1862, or the Joint Stock Companies Acts (6) ; (2) certain other com-

panies in the Act called unregistered companies.

(1) With regard to the former class, there was formerly some

doubt as to whether the Court could wind up companies which ought

never to have been registered under the Act, but which in fact, had

been registered and had obtained a certificate of incorporation. Thus

it was held that a banking company, which, though not entitled to

registration, was registered under the Joint Stock Banking Companies

Act, 1857, could not be voluntarily wound up as a company regis-

tered under that Act (c), and that where the memorandum of

association of a company had been signed by only six signatories,

the company could not be wound up by the Court {d). It is true

that these decisions seem scarcely consistent with either Oahes v.

Turqiiand (e) or PeeFs Case (/), and that it has been held that until

the validity of the company's registration is challenged in proper

proceedings, it must be treated as well registered {g), but they may

(a) Hercules Insurance Co. (1871), provides that a company in M-ind-

11 Eq. 321. ing-up at the commencement of

(6) See Companies (Consolida- the Act will be womid-up under the

tion) Act, 1908, s. 285. This ex- Act or Acts in force when the wind-

pression means the Joint Stock ing-up commenced, and in the same

Companies Act, 1856, the Joint manner and with the same incidents

Stock Companies Acts, 185G, 1857, as if the Act liad not passed,

the Joint Stock Banking Companies (c) Northumberland and Durham
Act, 1857, and the Act to enable District Banking Co. (1858), 2

joint stock banking companies to De G. & J. 357.

be formed on the principle of (d) National Debenture and Assets

limited habihty, or any one or niore Corporation, [1891] 2 Ch. 505. It

of those Acts, as the case may was otherwise where some of the

require, but does not inchide the signatories were infants : Nassau

Act passed in the eighth year of Phosphate Co. (1876), 2 C. D. 610 ;

Her Majesty Queen Victoria, c. 110. Laxon dk Co. {No. 2), [1892] 2 Ch.

Such Companies need not re- 555 ; Hertfordshire Brewery Co.

register under the Act, see Torquaij (1874), 43 L. J. (CH.) 358.

Bath Co. (1863), 32 Beav. 581
;

(c) (1867), L. K. 2 H. L. 325.

London India Rubber Co. (1866), (/) (1867), 2 Ch. 674.

1 Cli. 329, and the definition of the (g) George Hill & Co. v. //i^Z(lS87),

expression " Company " in s. 285 55 L. T. 769 ; and see per Lord

of the Companies (Consolidation) Davey, Salomon v. Salomon <& Co.^

Act, 1908. Section 287 of tlie Act [1897] A. C. 22, at p. 56. It is not
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possibly be good nowadays in the case of companies registered under
the Joint Stock Companies Acts, but, as regards companies registered

under the Act of 1862, or under the present Act section 1 of the

Companies Act, 1900 (which is retrospective), and section 17 of the

Companies (Consolidation) Act, 1908, seem to do away with the

difficulty, and by making the certificate of the Registrar of Joint

Stock Companies conclusive for all purposes, to render such companies
capable of being wound up in all cases {h) ; but an English Court
cannot wind up a Scotch or Irish company, and a Scotch Court

cannot wind up an English or Irish company, and an Irish Court

cannot wind up an English or Scotch company (i). It is thought
that trades unions, which notwithstanding section 5 of the Trades

Union Act, 1871, have managed to get registered as companies

cannot be wound iip by the Court {k).

Another exception to the general rule, if it can be called an
exception, is that where the company has gone into voluntary

winding-up, and has been dissolved by the expiration of three months
from the date of the registration of the liquidator's final return (1),

there can be no subsequent compulsory order if the petition has been

presented after the dissolution (m), unless it would seem the dissolu-

tion is declared void under section 223 of the Act (h), or is set aside on

the ground of fraud (o). This exception does not, however, hold

at all clear how such registration

can be set aside. See Princess of
Reuss V. Boss (1871), L. R. 5 H. L.

176; Glover v. Giles (1881), 18

C. D. 173 ; Lindley on Companies,

6th Ed. p. 151 n. (e).

(h) See Ennis and West Clare

Railway (1879), 3 L. R. Ir. 94;
McGlade v. Royal London Mutual
Insurance Co., [1910] 2 Ch. 169 ;

Companies (Converted Societies)

Act, 1910, s. 1.

(?) Scottish Joint Stock Trust,

[1900] W. N. 114. These remarks
only apply to registered companies.

(k) See s. 294 of the Companies
(Consolidation) Act, 1908, which
provides that nothing in the Act
is to affect the provisions of s. 5 of

the Trade Union Act, 1871 : British

Association of Glass Bottle Manu-
factxirers v. Nettlefold (1911), 27
T. L. R. 527 ; Edinburgh and Dis-

trict Aerated Water v. Jenkinson

(1904), 5 Fra. 1159. The latter

case was the case of a company
which was registered under the Act
of 1862, and with regard to such

companies as s, 294 is new, there

would seem to be some difficulty in

saying that the certificate is not
conclusive ; but it must be borne
in mind that the provisions of the

ComiJanies (Converted Societies)

Act, 1910, are very sweeping.

[1) See Companies (Consolida-

tion) Act, 1908, s. 195.

(m) Pinto Silver Mining Co.

(1878), 8 C. D. 273; London and
Caledonian Marine Insurance ( 1 879),

11 C. D. 140. See also Westhourne

Grove Drapery Co. (1878), 39 L. T.

30, where the winding-up was imder
supervision.

(n) There was no provision

similar to s. 223 at the time of the

decisions in the last note.

(o) For a case where an attempt
was made to get an order set aside

on the ground of fraud, see Schooner

Pond Coed Co., [1888] W. N. 70.

Very possibly if the remedy under
s. 223 of the Act is gone, by the

expiration of two years from the

date of the dissolution, there will

be no remedy, even in the case of

fraudt
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good where the petition has been presented before the expiration

of the three months (p), and it does not apply to defunct companies

which have been struck off the register under section 242 of the

Act (q). It is suggested in Buckley (9th edition, at p. 527), that the

proper course in the case of a defunct company whose name has been

struck off the register is first of all to get the company's name restored

to the register, and then to petition, and it is pointed out that the

order in Anglo-American Exploration and Develojmtcnt Co. (r) was

made on a creditor's petition, and that at that time a creditor could

not apply to have a company's name restored to the register—no

doubt this would usually be the wiser course—but having regard to the.

fact that the liability of every director managing director and member
is expressly preserved by the section {s), it would seem not to be

absolutely necessary. A company formed with the object of carrying

on its business entirely abroad, even assuming it ought never to have

been registered here (<), and a company whose articles, or it is thought,

whose memorandum contains illegal provisions {e.g. for bearer war-

rants being issued for partly paid shares) can be wound up under

the Act {u), and also a railway company registered under Part YIL
of the Act {x) and companies registered under the Act which have

statutory powers for purposes of public utility (y). The fact

that a company is carrying on illegal business, and was con-

ceived and brought forth in fraud and for the purpose of carrying on

such illegal business, docs not deprive the Court of the jiu'isdiction

to wind it up, but is a reason why it should exercise such juris-

diction (z).

(2) With regard to unregistered companies. Part A'lII. of the Act

deals with these, and provides as follows :

—

" For the purposes of this Part of this Act the expression ' un-

registered company ' shall not include a railway company incor-

porated by Act of Parliament (except in so far as is provided by the

{p) Crookhavcn Mining Co. (1866), Act, 1908, s. 242 (5). Sec supra, p.

3 Eq. 69 ; W/iiteley Exerciser v. 765.

Gamagc, [1898] 2 Ch. 405, and see (t) It is thought tliat there is no
Salton V. New Beeston, [1900] 1 Ch. o])jection to the registration of siicli

43, which, however, is inconsistent a company, see supra, p. 11.

with Yonge v. Toynhee, [1910] 1 (?/) Princess of Reuss v. Boss

K. B. 215, as to asoUcitor appearing (1871), L. R. 5 ; H. L. 176.

for a company when he knows, or (x) Ennis and West Clan Bail-

hut for his own negligence would wo;/ (1879), 3 L. R. Ir. 94.

know, of its dissokition. (y) Barton-upun-Humber and iJis-

(q) Anglo-American Exploration trict Water Co. (1889), 42 C. D. 585.

and Development Co., [1898] 1 Ch. (z) International Securities Cor-

100 ; see also Grosvenor House Fro- poration (1908), 99 L. T. 581 (an

pirty, etc.. Building Society (1902), unregistered company), citing

71 L. J. (cH.) 748. TItomas Edward Brinsmead and Son,

(/•) [1898] 1 Ch. 100. [1897] 1 Ch. 45, 406, the case of a
(s) Companies (Consolidation) registered company.
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Abandonment of Railways Act, 1850, and the Abandonment of

Railways Act, 1869, and any Acts amending them) nor a company

registered under the Joint Stock Companies Acts, or under the

Companies Act, 1862, or under this Act, but, save as aforesaid, shall

include any partnership, association, or company consisting of

more than seven members, and any trustee savings bank certified

under the Trustees Savings Banks Act, 1863, and any limited

partnership " (a).

Companies registered under any Act other than the Joint Stock

Companies Acts, the Companies Act, 1862, and the Companies

(Consolidation) Act, 1908, are within tlie section (6), if at the date

of the petition they consist of more than seven members (c). Under

the Act of 1862 it was necessary for a company to consist of more

than seven members at the time of the petition, and the repre-

sentatives of deceased members and the trustees in bankruptcy of

bankrupt members did not count as members for this purpose (d)
;

at the same time the expression " members " was not confined to

shareholders, it included, for instance, members of guarantee com-

panies which had no share capital and statutory corporators (e).

The fact that a company has been dissolved under the old Companies

Acts will, where its affairs have not been completely wound up, be

no bar to the jurisdiction (/).

1

(a) Companies (Consolidation)

Act, 1908, s. 267. The jDrovisions

for ^vinding up unregistered com-

jjanios, and particularly limited

partnerships, differ in some cases

from those for winding up registered

companies. These differences will

be dealt with as they occiu", see

Hughes & Co., [1911] 1 Ch. 342 for

an instance of a winding-up order

against a limited partnership.

(6) Bowes V. Hope Life Insurance

Co. (1865), 11 H. L. C. 389.

(c) Bolton Benefit Loan Society

(1879), 12 C. D. 679. In New York

and Continental Line (1909), 54

Sol. J. 117, it was suggested by

Eady, J., that under the Companies

(Consolidation) Act, 1908, it was

not necessary for an unregistered

company to have more than seven

members in order to enable it to be

wound vip. It will be observed

that s. 267 of that Act merely
" includes " the companies therein

-

named under the expression " un-

registered companies."

[(I) Bowling and Welhy^s Con-

tract, [189.5] 1 Ch. 663.

(e) South London Fish Market Co.

(1S88), 39 C. D. 324. In this case

eight persons were incorporated by
special Act into a company, and
were made the first directors, and
were to continue until the first

ordinary meeting, wliich was never

held. The Act provided for a

director's qualification of 40 shares.

These shares were duly allotted to

all the eight persons,, but five of

them subsequently transferred their

shares to another one of such eight

persons. It was held that the

transferors remained members for

the purposes of the section.

( / ) Family Endowment Society

(1870), 5 Ch. 118. The distinction

between the expression " dissolu-

tion " in the Companies Act, 1862,

and the Companies (Consolidation)

Act, 1908, and the same expression

in other Acts is brought out in Re
Ruddington Land, [1909] 1 Ch. 701.
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Turning, first of all, to the exception in the case of railway com-

panies incorporated by special Act of Parliament. Apparently

dock companies which have powers for constructing railways are

not railway companies for the purposes of this section if such powers

are merely ancillary to the main purposes of the company ((/), although

such companies are railway companies within the definition of a

railway in the Eailway Companies Act, 1867 (h). Tramway com-

panies incorporated by special Act of Parliament are also not rail-

way companies for the purposes of the section (i).

The section, moreover, has nothing to do with railway companies,

which, though incorporated by special Act of Parliament, have

registered under Part VII. of the Act. These are wound up under

the earlier sections of the Act {k).

Section 4 of the Abandonment of Railways Act, 1869, is as

follows :

—

" Where a warrant has been granted under the principal Acts for

the abandonment of the whole railway of any railway company a

petition for \vinding-up the affairs of such compan}' may be presented

under the Companies Acts, 1862 and 1867 by the company or any

person who under the last-mentioned Acts is authorized to present

a petition (/) for winding-up a company or by any person iipon whose

application the Board of Trade may jiroceed in pursuance of section 32

of the Railway Companies (Scotland) Act, 1867 and the Railway

Companies Act, 1867 as the case may be and for that purpose the

railway company whose railway is so authorized to be abandoned

shall be deemed to be an unregistered company which may be

wound-up under the Companies Acts, 1862 and 1867, and the pro-

visions of the principal Acts which remain in force relating to

winding-up shall be construed as if tlie Companies Acts, 1862 and

1867, and the winding-up provided by this section were therein

referred to."

The principal Acts referred to in this section arc the Abandonment

of Railways Act, 18.50, and the Railway Companies Act, 1867, and

the Railway Companies (Scotland) Act, 1867. Under the Act of

1850 (as amended by 14 & 15 Vict. c. 64) (m). the Board of Trade

can grant a warrai\t for the abandonment of any railway belonging

to a company authorized by any Act of Parliament then (//) already

passed. This power has been extended to railways belonging to

((7) Extnouth Docks (1873), 17 Eq. (1879), 3 L. R. Ir. 'J4.

181. (I) Prior to this Act a creditor

(/() Great Northern Railway Co. v. could not petition in the case of an
Tahourdin (1884), 13 Q. B. D. 320; abandoned railway: North Kent
East ami West India Dock Co. (1888), Railway Co. (18(59), 8 Eq. SaO.

38 C. D. 576. {m) Sec also Int-t>rprotation Art,

(i) Brentford and TsU worth Tram- 1889, s. 12 (8).

im//«(1884), 2GC. 1). r)27. (n) August 14, IS.-.d.

(/•) Knnis and West Clare Railway
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railway companies authorized to make railways by Acts of Parliament

passed before the Session of Parliament of 1867 (o).

It would seem that with regard to railway companies authorized

at a later date, the Board of Trade cannot grant a warrant, and the

Court can consequently, apart from any provision in any special

Act of Parliament, not make a winding-up order in tlie case of such

companies (p).

In the case of companies incorporated by special Act of Par-

liament, other than railway companies, the Court has jurisdiction

to make a winding-up order, and it can also wind-up companies

on whom statutory powers have been conferred. Thus, it has

wound up tramway companies {q), canal companies (/•), water

companies (s), ferry companies {t), and telegraph companies incor-

porated by special Act of Parliament {u) ; and it has held that it has

jurisdiction to do so in the case of a docks company (x). It has

also wound up a company registered under the Companies Acts,

but having statutory powers of supplying water (y). Again, in the

case of an association, which was recognised as a corporation by an

Act of Parliament, which gave it certain powers, an order was only

refused on the ground that no good would result from making it (2).

It has also made orders in the cases of companies incorporated by

the Crown by Royal Charter (a), and on companies privileged by the

Crown under the powers conferred on it by 7 Will. IV. and 1 Vict,

c. 73 (6).

The Court can also wind up registered building societies imder

the Building Societies Act, 1874, and the Building Societies Act,

(o) Railway Companies Act, 18G 7,

s. 31 ; Railway Companies (Scot-

land) Act, 1867, s. 31, and see infra,

p. 808, as to the Court to wind-up
these companies.

(p) See Uxbridge and Rickmana-

worth Rail. Co. (1890), 43 C. D. 536 ;

and see Ward v. Sittingbourne and
SJieerness Railivay (1874), 9 Ch.

488, as to a railway company which
has, pursuant to Act of Parliament,

ceased to carry on business.

{q) Borough 0/ Portsmouth Tram-
ivays, [1892] 2 Ch. 362; Brentford

and Isleworth Tramways (1884), 26

C. D. 527 ; South Staffordshire

Tramways (1894). 1 Mans. 292

;

see also Portstewart Tramway Co.,

[1896] 1 Ir. 265, a company incor-

porated by order in Council under
the Irish Tramway Acts.

(}) Bradford Navigation Co. (1870),

10 Eq. 331 ; Basingstoke. Canal

(1886), 14 W. R. 956.

(s) St. Neots Water Co. (1906), 22

T. L. R. 478.

(t) Isle of Wight Ferry Co. (1865),

2 H. & M. 597.

(?<) Electric Telegraph Co. of Ire-

land (1856), 22 Beav. 471.

(X) Exmoulh Docks (1873), 17 Eq.

181.

{y) Barton upon -Hum.her District

Water Co. (1889), 42 C. D. 585.

The order in this case was not, of

course, made under Part VIII. of

the Act.

(2) Company of Fraternity of Free

Fishermen of Faversham (1887), 36

C. D. 329.

(a) Cp. Haytor Granite Co. (1865),

1 Ch. 77.

(b) Oriental Bank Corporation

(1885), 52 L. T. 556 ; 54 L. J. (CH.)

481.
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1894 (c) ; and it may also wind-up as unregistered companies un-

incorporated building societies established under 6 & 7 Will. IX.

c. 32 {(l), at all events, if they were certified before the year 185G,

and probably if they were certified after that date (e).

Friendly societies, whether registered (/) or unregistered (.7),

can be wound up as unregistered companies. With regard to

societies under the Industrial and Provident Societies Acts, it was

formerly held that these could not be wound-up as unregistered

companies, as the Acts which regulated them provided a code by

which they were to be wound-up, and, in particular, provided that

they were to be wound-up by the County Court (//) ; but the In-

dustrial and Provident Societies Act, 1893 {i) has now assimilated

the procedure in the case of these societies, to the procedure in the

case of limited companies {k). The Court can also wind-up a loan

society (/) and an ordinary partnership which consists of more than

seven members (m), and a partnership for working mines in the

Stannaries (n).

(c) Building Societies Act, 1874,

s. 32 ; Building Societies Act,

1894, s. 8.

(d) Midland Counties Benefit

Building Society (1864), 4 De G. J.

& S. 468 .S'^. George's Benefit Build-

ing Society (1858), 4 Dr. 154 ; and
see also Doncaster Permanent Benefit

Building Society (1863), 11 W. R.

459 ; Western Benefit Building

Society (1864), 33 Beav. 368

(e) Smith v. Irvine and Fullarton

Investment and Building Society

(1903), 6 Fra. 99; but see Ilfra-

combe Permanent, etc.. Building

Society, fl901] 1 Ch. 102, where

Wright, J., seems to have inclined

to a contrary view. It is submitted

that such a society was formed in

pursuance of some other Act of

Parliament, see Companies (Con-

solidation) Act, 1908, s. 1, and that

though it has not so continued, it is

not prohibited by s. 1.

( / ) Irish Mercantile Loan Society,

[1907] 1 Ir. 98.

(;/) Independent Protestant Loan
Fund Society, [1895] 1 Ir. 1 ; and
see Alfrcton District Friendly and
Provident Society (1863), 11 W. R.

301 ; The Twentieth Century Equit-

able Friendly Society, [1910] \V. N.

236 ; Marrs v. Thompson db Co.

S.C.L.

(1902), 86 L. T. 759. The Court can
also order a dissolution : Lead
Company's Workmen s Fund, [1904]

2 Ch. 196 ; Blake v. Smither (1906),

22 T. L. R. 698 ; and see London-

derry Equitable Co-operative Society,

[1910] 1 Ir. 69.

{h) Chatham Co-operative Indus-

trial Society (1864), 33 L. J. (ch.)

737 ; and Sheffield and Hallamshire

Co-operative Society therein referred

to ; and see also (1865), 34 L. J.

(ch.) 593 ; London and Suburban
Bank, [1892] 1 Ch. 604.

(i) See s. 58.

(k) See Belfast Tailor's Company
Partnership. [1909] 1 Ir. 49 ;

Friendly Protestant Partnership Loan
Fund, [1895] 1 Ir. 1.

(I) Sherwood Loan Co. (1851), 1

Sim. (N. s.) 165.

(m) Royal Victoria Palace Theatre

Syndicate (1874), 30 L. T. 3 ; see

also Adansonia Fibre Co. (1874), 9

Ch. 635 ; and also po.ssibly now
partnerships which do not con.sist

of more than seven members, see

supra, p. 782, note (c) ; limited part-

nerships, whether they do or do not

consist of more than seven mem-
bers, can be wound up.

(n) See Frank Mills Mining Co.

(1883), 23 C. D. 52.

3 E
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The Court (o) may order the winding-up of an assurance company
in accordance with the Companies (Consolidation) Act, 1908, and
the provisions of that Act apply subject, however, to the following

modifications.

Such a company may be ordered to be wound-up on the petition

of ten or more policy-holders {p) owning policies of an aggregate

value of not less than £10,000 ; but a petition presented by policy-

holders may not be presented except by the leave of the Court, and

the Court cannot grant leave until a prima facie case has been

established to the satisfaction of the Court and until security for

costs for such amounts as the Court may think reasonable has been

given (q). These provisions would appear not to affect the right

conferred by the Companies (Consolidation) Act, on an ordinary

creditor or a contributory of such a company to present a petition.

The meaning of assurance company has already been dis-

cussed (r). It is obvious that it may include companies not capable

of being wound-up under the Companies (Consolidation) Act, 1908,

as unregistered companies

—

e.g. some trades unions and bodies

consisting of less than seven members (s)

.

It was held (t) under the Life Assurance Companies Act, 1870,

that in the case of a company which was already in voluntary

winding-up it was unnecessary to show a primafacie case, the decision

does not, however, seem to be very satisfactory. It is thought that

now where policy-holders wish to petition, their jBrst step will be to

take out a summons asking for leave to do so, and that security

should be fixed. Such summons should, it is thought, be intituled

(o) This expression means the a policy-holder within the meaning
High Court of Justice in England, oi this section : British Equitable

except that in the case of a com- i^"!^! f^l^.
Mortgage Corporation,

^ A 1, • ^. X, A [1910] 1 Ch. 574.
pany registered or havmg its head

^^^ Assurance Companies Act,
office m Ireland it means the High 1909, s. 15. The provisions of the
Court of Justice in Ireland, and in section as to policy-holders are

the case of a company registered or restrictive and not enabling, and

having its head office in Scotland, ™ay in some cases deprive a con-
., ii, r< i j: o • tingent or prospective creditor of
it means the Court 01 bession in .^ ux 1 • i, nor- ,ix , >

,. . . , ,. . the rights given him by s. 13/ (1) (c)
either division thereof

: Assurance ^f ^he Companies (Consolidation)
Companies Act, 1909, s. 29. Act, 1908 : British Equitable Bond

(p) I.e. the person who for the and Mortgage Corporation, [1910]

time being is the legal holder of the ^ ^"- ^^"^^

policy for securing ,,ho contract «, 1:^5 "o^f' 'tL'Surance
With the assurance company (th^d.). Companies Act, 1909, as to unregis-
and see supra for the meaning of tered trade unions, and cp. also

policy in the case of the different Great Britain Mutual Society {\9iSQ),

companies, see suj^ra, p. 17, and 1^ C. D. 246 ; but it is difficult to

note (t) on that page, and note {w) f^ ^^^ '^"^^^ ^ company could not
' „ , . , , , / have been wound up as an unregis-

on p. 18. An mvestment bond- tered company.
holder will, where he has not made

(^) British Alliance Corporation
all the payments under his bond, be ( 1878), 9 C. D. 635.
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In the Matter of the Assurance Companies Act, 1909 (u) ; also In

the Matter of the Companies (Consolidation) Act, 1908 {x) ; and In

the Matter of an intended petition against the A. B. Company, Ltd.,

it need not be served on any one (ij).

A trade union cannot be wound-up as an unregistered society (2).

The Court has jurisdiction to wind-up as an unregistered company
a foreign company consisting of more than seven members if it has

an office and assets here (a), and it would seem to be sufficient to

give the Court jurisdiction that the company has had an ofl&ce and

transacted business here (6). Nor will the fact that an order for

winding the company up (c), or for continuing its winding-up subject

to supervision {d) has been made by a competent Court of the place

of the company's incorporation make any difference to the juris-

diction of the Court here. In such case the order will usually be

restricted and the sanction of the Court will be required if further

proceedings are taken (f/rf), and the liquidation here will be ancillary to

that of the Court of the country where the company is incorporated
;

but in spite of its desire to assist the foreign Court, the Court here

will not give up the forensic rules which govern the conduct of its

own liquidation (e). The Court will not wind-up an inchoate foreign

company, which has never really come into existence, and it would

probably not wind-up a partnership for promoting a foreign

company (/).

(m) See British Alliance Corpora-

tion (1877), W. N. 261.

(x) See Companies (Winding-up)

Rules, 1909, r. 11.

(y) Cp. London and Manchester

Association (1876), 1 C. D. 466. A
provisional liquidator can, of course,

not now be appointed till a prima

facie case is made out and security

given, as until then the petition

cannot be presented. The section

differs in this respect from s. 21 of

the Life Assurance Companies Act,

1870.

(2) Trade Union Act, 1871, s. 5.

(o) Syrian Ottoman Rail. Co.

(1904), 20 T. L. R. 217 ; Matheson

Bros. (1884), 27 C. D, 225; Com-
mercial Bank of India ( 1868), 6 Eq.

.517 ; Jarvis Conklin Mortgnfjc Co.

(1895), 11 T. L. R. 373, and see

s. 274 of the Companies (Consolida-

tion) Act, 1908 as to these com-
panies. The case of Madrid and
Valencia Railway (1852), 3 Do G. &
Sm. 127; 2 Mac. & G. 169, was the

Case of an English company.

Where the head office of a company
being wound-up is situated out of

England and the liquidation takes

place partly in England and partly

elsewhere, such reduction may be
made in the fees ordered by the

order as to fees of December 2, 1903,

as is sanctioned by the Lord Com-
missioners of His Majesty's Treasury
on the application of the Board of

Trade order as to fees of December
2, 1903. Apparently the order as

to fees of July 31, 1908, does not

affect this.

(b) Cojnmercial Bank of India

(1868), 6 Eq. 517.

(c) Matheson, Bros. (1884), 27
C. D. 225 ; Commercial Bank of
South Australia (\^^(S), 33 C. 1). 174.

(d) Federal Bank of Australia

(1893), 62 L. J. (tH.) 561.

(dd) For such an order see infra,

p. 877.

(e) See per Vaughan Williams,
J., English, Scottish, and Australian
Chartered Bank, [1893 J 3 Ch. 385,

at p. 394.

( / ) Imperial Anglo-Oerman Batik

(1872), 26 L. T. 229.
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Pearson, J., lield in one ciisc (ry) that he had no jurisdiction to

wind-up a foreign company wliich had no assets and no place of

business in England. This case seems to a certain extent to run

contrary to the case of Commercial Bank of India (h), for there the

company had, at the date of the order, no office and no business

anywhere, and to Union Bank of Calcutta {i), where Knight Bruce,

V.C., assumed without deciding tliat he had jurisdiction to make an

order. The learned Vice-Chancellor apparently took the view that

the company had never had an office here ; but it is thought that

Pearson, J.'s, decision is right for section 268 (1) of the Act seems to

contemplate all unregistered companies having a place of business

in the United Kingdom {k).

For this reason it has been held that a society under the Literary

and Scientific Institutions Act, 1854, is not an unregistered company

which can be wound-up under the Act (/) and under the old winding-

up Acts it was held that a club could not be wound-up (m).

Section 209 of the Companies Act, 1862, required that all insurance

companies completely registered under the Joint Stock Companies Act,

1844, and all companies required to register by an Act repealed by the

Companies Act, 1862, should register under that Act (n), and one of

the penalties for a company not registering was that it should be

incapable of suing either at law or in equity, but such a company was

not made incapable of being made a defendant to a suit either at

law or in equity (o), and it was not made an illegal company (p).

The result of these provisions was that such companies if not regis-

tered could not be wound-up on the petition of the company, even

if a shareholder was joined as co-petitioner, but could be wound-up

on the petition of a shareholder {q). But after the passing of the

Life Assurance Companies Act, 1870, the Court had power under

section 21 of that Act to wind-up life assurance companies (r), and

section 15 of the Assurance Companies Act, 1909, would now seem

(g) Lloyd Generale Italiano (18S5), footing.

29 C. D. 219. {n) The section had no applica-

(h) (1868), 6 Eq. .517. tion to insurance companies formed

(i) (1850), 3 De G. & Sm. 253. between July 14, 1856, when the

(k) This same subsection pre- Joint Stock Companies Act, 1856

vents a Scotch or Irish vmregistered was passed, and August 25, 1857,

company being wotmd up by the when the Joint Stock Companies

English Court, or vice versa, see Act, 1857, came into force : Ban^- o/

supra p. 786. London and National Provincial

(l) Bristol Athenceum (1889), 43 Insurance Co. (1871), 6 Ch. 421.

C. D. 236 ; see also Russell Institu- (o) Companies Act, 1862, s. 210

tion, [1898] 2 Ch. 72; Re Jones, (1).

[ 1 898] 2 Ch. 83. \P} Companies Act, 1 862 s. 2 1 0.

, , „ , , ^, T /loroN n (q) Waterloo Life, etc.. Assurance
(m) St. James 8 Club (1852), 2 ^o (i862), 31 Beav. 586.

De G. M. & G. 383, the case of a
(,.) gr,.eoi! Britain Mutual Life

members' club. Proprietary clubs Assurance Society (1880), 16 C. D.

would seem to stand on a different 246.
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to give the same power in the case of all Assurance Companies within

the meaning of that Act.

The Court cannot wind-up as an unregistered company any
unregistered company association or partnership which, owing to

the provisions of section 1 of the Act (prohibiting large partnerships)

or the corresponding provisions of the Companies Act, 1862, ouglit

to have registered (s) ; but it can wind-up a foreign company founded

fraudulently, and for the purpose of carrying on an illegal business (t).

A winding-up order made in a case where there was no juris-

diction to make it, will not, it would seem, l)e binding on a stranger,

as, for instance, a purchaser from the liijuidator (u), but it will be

binding on the company itself and its contributories (x), and it is

thought, on a creditor at the date of the order (?/), and it can only be

set aside on an appeal (x), and cannot be disputed in a subsidiary

application in the winding-up (2).

Circumstances under which Company may be Wound-up by Coup^t.

A company registered under the Act, or the Companies Act, 1862,

or the Joint Stock Companies Acts {a) may be wound-up by the

Court in the following cases :

—

(i) If the company has by special resolution resolved that the

company be wound-up by the Court

;

(ii) If default is made in filing the statutory report or in holding

the statutory meeting (oa)

;

(iii) If the company does not commence its business within a year

from its incorporation, or suspends its business for a whole

year;

(iv) If the number of members is reduced, in the case of a private

company, below two, or, in the case of any other company,
below seven

;

(v) If the company is unable to pay its debts
;

(s) Pailstow Total Loss and Colli- C. D. 19 ; Securities Insurance Co.,

sion Assurance Association (1882), f 1894] 2 Ch. 410 ; Bradford Naviga-
20 C. D. 137 ; South Wales Atlantic tion Co. (1870), 5 Ch. 000; but
Steamship Co. (1870), 2 C. D. 763, cp. Bowling and W'llby's Contract,

and see supra, p. 785, note (e), as [ 1S95] 1 Ch. GG3.

to unincorporated Building Socie- (z) Arthur Average Association

ties. See also Hume v. Record (1875), 10 Ch. 542 ; London Marine
Reign Jubilee Syndicate (1899), 80 Insurance Association (18(')9), 8 Ec(.

L. T. 404; and see Londonderry 176; Lord Londcshorougli's Case

Equitable Building Co-operative (1854), 4 De G. M. & G. 411 ;

Society, [1910] 1 ii-. 69, where the Underwood's Ca.'ic (1854), 5 De G.

Court wound up an Industrial and M. & G. 677 ; Barclay's Case- (1858),

Provident Society, but declined to 26 Beav. 177 ; Overend, Gurney d;

deal with a pairt of the busine.ss, Co. (1867), 36 L. J. (01.) 413.

which it had no power to carry on. (a) For definition of Joint Stock
(t) International Securities Cor- Companies Acts, sec sujjra, p 779

poration (1908), 99 L. T. 581. note (6).

(?<) Rowling and ]yelby's Con- {aa) Such an order was made on
tract, [1895J 1 Ch. ()63. Ke^it Outcrop Coal Co., [1912] W. N,

(.r) Fadstow Total Loss Associa- 2t), where it was stated (erroneously)

tion (1882), 20 C. D. 137. that this was the fust case under

(y) See Companies (Consolida- this provision. On these petitions

tion) Act, 1908, s. 138 as to the the Court lias made orders directing

effect of a winding-up order : the statutory report to be filed or

Watson V. Cave (No. 1) (1881), 17 the statutory meeting to be held.
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(vi) If the Court is of opinion that it is just and equitable tliat the

company should be wound-up (b).

Cases (i) and (ii), supra, seem to call for no special remark.

AVith regard to (iii). The fact that a company has not com-

menced its business for a whole year, or has suspended its business

for a like period, is not necessarily a reason why the Court should in

its discretion wind it i;p. The Court must be satisfied either that it

has no intention of ever carrying on its business—a point on which

the views of the majority of the shareholders on the register (for the

Court will not go behind the register) is important—or that it is

impossible for the company ever to carry on its business in the

future (c). Thus, in one case {d), a company was formed to build a

warehouse over a station which the Metropolitan Railway was to

build, and to work such warehouse in conjunction with the railway

company, the railway company had not, within a year of the com-

pany's incorporation, acquired the land for its station, but was

actively pursuing negotiations for so doing, and it was held that these

facts constituted a sufficient answer to a petition presented against

the wishes of the majority of the shareholders, and a satisfactory

explanation of why the company had not started its business. Again,

where a company formed to build, use, and let assembly rooms had

started building such rooms, but had then stopped their building for

about three years owing to the depressed state of trade in the neigh-

bourhood, the Court declined jto make an order against the wishes of

the majority of the shareholders (e).

In one case under the old winding-up Acts, the Court came to the

conclusion that a company formed to work a foreign railway had

completely ceased to carry on its business, and that this, coupled

with a reduction of capital, was sufficient ground for making a

winding-up order (/).

Where a company is incorporated for the purpose of carrying on

(b) Companies (Consolidation) case of Tumacacori Mining Co.

Act, 1908, s. 129. And see also the (1874), 17 Eq. 534, seems difficult to

cases where a company is in vohm- support except on the ground that

tary winding-up, or is being wound the Vice-Chancellor was perfectly

up subject to the supervision of the satisfied that if the company con-

Court, i"n//a, pp. 1291 e< seg., and ss. tinned it never would commence
IG and 23 of the Assurance Com- business. See also 'A^ew (ras 6'enera-

panies Act, 1909, post, pp. 803 and tor Co. (1877), 4 C. D. 874, on this

804, for special cases for winding case.

up in the case of companies subject (d) Metropolitan Railway Ware-

to that Act. Jiousing Co. (1807), 36 L. J. (ch.)

(c) Tonilin Patent Horse Shoe Co. ^27.

(1886), 55 L. T. 314; Middles- J''^ ^^ftfZ^'ff'T^
Assembly

7, 1 A x^i T> /inn/^v 1. i?ooTOs (1880), 14 C. D. 104.
borough Assembly Rooms (1880), 14

^j^ ^^„^;^-^ „„^^ Valencia Rail-
C. D. 104 ; Petersburg and Viborg ^ay Co. (1852), 3 De G. & Sm. 127 ;

Gas Co., [1874] W. N. 196. The 2 Mac. & G. 169.

1
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business both here and abroad, the mere fact that it l>as not within

the year started business here, although it lias done so abroad,

would not seem to be enough to enable the Court to wind it up under

this heading (g), although, no doubt, such fact will be an element

which wall, if there are other circumstances pointing the same way,

enable the Court to come to the conclusion that it is just and equitable

to make a winding-up order {h). An order was made under this

provision in the case of a company with the same name as a foreign

company, which latter company had complied with the provisions

of the Acts as to foreign companies {i). In this case the two com-

panies were intimately connected, and their co-existence was thought

likely to lead to confusion and to be injurious to creditors.

With regard to case (iv) there seem to be no reported cases where

the Court has made a winding-up order on the ground of the number

of the company's members having fallen below two or seven, as the

case may be. Indeed, the fact of a company having a very small

number of members would appear to be a reason why the Court

should not, at all events on a shareholder's petition, make an order (k).

Thus, the Court has declined to make an order on the ground that

a company had only nine members (l), and in two other cases

where there w^re only seven members (m). But ]\Ialins, V.C,

made an order where there were only seven members («), and the

Court will certainly make an order in such cases if a case of fraud

is made (o), or if there is a case for investigation, even though there

is an existing voluntary winding-up {]>). On t lie petition of a creditor

the mere fact of the company having a small number of shareholders

will apparently make no diiTerence {q).

Turning to case (v), the Act provides that a company shall be

deemed to be unable to pay its debts

—

(i) If a creditor, by assignment or otlierwise, to whom the Company
is indebted in a sum exceeding fifty pounds then due, has served

(g) Capital Fire Insurance Co. {m) Neiv Oas Generator Co. {ISll),

(1882), 21 C. D. 209. 4 C. D. 874, in whicli Tninacacori

(It) Princess of ReuJi8-v. Boa (\'8>1\), Mining Co. (1874), 17 Eq. ;j.34 was

L. R. 5 H. L. 17G, affirming, but not disapproved ; and sec Sea and Hirer

for quite the samo reasons, the Marine Insurance Co. (IStiO), 2 Eq.

decision of Giffako, L.J., in 545.

General Company for the Protnotlon (n) Sanderson's Patent Associa-

of Land Credit (187U), L. R. 5 Ch. (ion (1871), 12 Eq. 188.

30.3. (o) London and County Coal Co.

(i) Cuimentium (Parent) Co., (18G6), 3 Eq. 355.

[19U8J \V. N. 257. (p) West Surrey Tannimj Co.

(k) This was the ndo before the (ISGO), 2 Eq. 737.

Act of 1802. See Ex parte Wise (<?) ^arey cL- Co. (1877), 40 L. J.

(1853). 1 Drew, 40.^; Ex parte l?"-\,^i'il\,rtT-^'f "J^'^-'/r?''
^^'''"^

7 ^ •
7 /iQ-n\ -)T\^n J, o o-ji Co., (18/;)) W. N. 108. Tho case of

7ndermc/<:(18oO),3DoG.&Sm.2.il. ^ company having n., assets is

(I) Natal, etc., Co. (j803), 1 H. & dealt with below, p. 855 and pp. 850
M. 639. etseq.
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on the Company, by leaving the same at its registered office, a

demand under his hand requiring the Company to pay the sum

so due, and the Company has for tliree weeks tliereafter neglected

to pay the sum, or to secure or compound for it to the reasonable

satisfaction of the creditor.

(ii) If in England or Ireland, execution or other process issued on a

judgment decree or order of an}' Court in favour of a creditor

of the Company, is returned unsatisfied in whole or in part ; or

(iii) If, in Scotland, the induciae of a charge for payment on an extract

decree, or an extract registered bond, or an extx'act registered

protest have expired without payment being made ; or

(iv) If it is proved to the satisfaction of the Court that the Companj'

is unable to pay its debts, and in determining whether a Company
is unable to pay its debts, the Court shall take into account the

contingent and prospective liabilities of the Company (r).

To found a case under sub-section (i) of this section, twenty-one

days must elapse between the date when the demand is served on the

company, and the date when the petition is presented {s). Where a

company has no registered office, the demand may be served at its

unregistered office (t). Such a demand cannot be waived, though,

no doubt, it can be withdrawn either expressly or by implication

where the person making the demand has not proceeded with the

matter, but the fact of doing nothing for a period of about six months

after the right to present a petition accrued, followed by a corre-

spondence of two months before a petition was actually presented

has in one case {u) been held not to be amount to a withdrawal.

The corresponding section (x) of the Act of 1862 enabled a creditor

by assignment or otherwise to whom the company was indebted at

law or in equity to serve a demand. Under this section an assignee

of part of a debt was entitled to serve a demand (y), although such

an assignment is probably only an equitable assignment (z), and the

question arises as to w'hether owing to the omission of the words
" at law or in equity " in the present section, such an assignee loses

this right ? It is thought that this will be the effect of the omission

of these words (a), for Byrne, J.'s, decision in Montgomery Moore Shij)

(r) Companies (Consolidation) lision Doors (1903), 72 L. J. (ch.)

Act, 1908, s. 130. 624.

(s) Catholic Publishing and Book- (z) Hughes v. Pump House Hotel

selling Co. (1864), 2 De G. J. & S. Co., [1902] 2 K. B. 190.

116; 33 L. J. (cH.) 325. (a) Durham, Bros. v. Robertson,

(t) British and Foreign Gas Gene- [1898] 1 Q. B. 765 ; Jones v.

rating Co. (1865), 13 W. R. 649 ; 12 Humphreys, [1902] 1 K. B. 10 ; but

L. T. 368. see Skipper and Tucker v. Holloway

{u) Imperial Hydropathic Hotel [1910] 2 K. B. 630, which was not

Co. (1882), 49 L. T. 147. followed by Bray, J., in Forster v.

(x) S. 80 (1). Baker, [1910] 2 K. B. 636.

(y) Montgomery Moore Ship Col-
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Collision Doors {h), seems to have been mainly, if not entirely,

founded on dicta in Combined Weighing and Advertising Machine

Co. (c), and on the decision in Ex parte Cooper (d), and the dicta of

Bowen, L.J. (c), in the former case, were based on these words, and

tlie decision in the latter case turned on similar words in the Bank-

ruptcy Act, 1869. Where only part of a debt is assigned, it would

seem that the relation of debtor and creditor does not exist between

the company and the assignee, the rights of the latter being against

the property (e).

The first clause of the section was not intended to enable a creditor

whose debt is bond fide disputed to force the company, under threat

of a winding-up petition, to pay his whole claim, and the company

cannot be said to have " neglected " to pay a debt where it can put

forward a genuine reason for not so doing (/) ; where a petition has

been presented in respect of a genuinely disputed debt, the proper

course is to dismiss it {g), and not to allow it to stand over until the

matter can be tried, unless the Court takes the view that it is doubt-

ful whether the company will be able to pay the debt if established {h).

Where, however, the dispute depends on the construction of a docu-

ment before the Court {i), or the contention of the company, however

honest, is obviously, and on the face of it, utterly untenable {k),

there the Court will try the question itself, and make the order.

Tlie Court will make an order on a petition presented by a small

creditor, but supported by other creditors to a large amount, not-

withstanding the fact that a shareholder of the company comes

forward with an offer to pay the petitioner's debt (/). and it would

(h) (1903), 72 L. J. (CH.) 624. De G. & J. 80, or the view of

{() (1889), 43 C. D. 99, at p. 104. Turner, L.J., in Catholic Publish-

(d) (1875), 20 Eq. 702. See also ing and Bookselling Co. (1804), 2

Ex parte Culky (1878), 9 C. D. 307, Do G. J &. S. 116 ; 33 L. J. (ch.)

at p. 311. 325. See also L'n/i'cr«a7 -Ban/.- (1806),

{e) Burn v. Carmlho (1839), 4 14 W. K. 705, 906.

My. & Cr. 690 ; and see also Lonc7on (/;) See London Wliarfing and

and Bmningham Flint Glass Co. Warehousing Co. (1865), 35 Beav.

(1859), IDeG. F. & J. 257. 37; Universal Bank (1866), 14

(f) London and Paris Banking W. R. 906; and also Imperial

Corporation (1874), 19 Eq. 444 ; and Guardian Life Assurance (1869), 9

see the cases in the succeeding notes. Eq. 447.

(g) London and Paris Banking (i) Imperial SilverQuarries (ISi^S),

Corporation (1874), 19 Eq. 444; 16 W. R. 1220.

Brighton Club and Norfolk Hotel (k) Imperial Hydropathic Co.

(1867), 35 Beav. 204 ; General Ex- (1882), 49 L. T. 147 ; King's Cross

change Bank (1866), 14 L. T. 582; Industrial Dwellings (1870), H Eq.

London Wharfing and Warehousing 149. In this case, and the ca-so in the

Co. (1865), 35 Beav. 37; Public last preceding note, the Judge in

Works and Contract Co. (1888), 4
"Uiking the order P^^^ f^

J""'"

rr T Ti r—,. I,, , • , . t)aiiy a short time to enable them to
1. L. K. 6/0 ; lUiodesian Properties, pay the de)it.
[1901] W. N. 130, not following

(/) Parys PatetU Felted Fabric

Rhydydefed Colliery Co. (1858), 3 Co. (1876), 24 W. R. 91.
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seem thcat a demand under this subsection will enable members of

tbe company and creditors, other than those making the demand,

to present petitions (m). Where judgment creditors have refrained

from levying execution, because they have been told by the solicitor

of the company that the company has no assets on which they can

levy execution, there will be sufficient ground for a winding-up

petition, without further proof of the inability of the company to

pay its debts {n).

Where bills of the company have been dishonoured (o), or it has

failed to pay an undisputed debt {p), it will be deemed to be unable

to pay its debts, but where a company has called its creditors together

and asked them to give it further credit, this would by itself not

seem to be enough to justify a winding-up petition {q), nor will an

order be made merely because it is shown that the company is carry-

ing on business at a loss (/•). In ascertaining whether a company is

or is not unable to pay its debts, regard will be had to the capital

of the company which can be called up (s), but not, it would seem,

to reserve capital which can only be called up in a winding-up {t).

Formerly a company could not be said to be unable to pay its

debts when it had found money to pay all the debts that had become

due, in due course as they became due (u), and the mere fact of suits

being brought against it was not enough to show it was insol-

vent (x) ; but now the section {y) provides that the contingent and

prospective liabilities of a company must be taken into account in

determining whether a company is unable to pay its debts.

The Court can also make an order for winding-up a company

when it is of opinion that it is just and equitable to do so. This

power is very wide in terms, but it was long ago held that it must be

read with the rest of the section, and that an order would only be

{m) Island of Anglesea Coal and (s) National Live Stock Insurance

Col-e Co., Ex parte Owen (1861), 4 Co. (1858), 27 L. J. (CH.) 669;

L. T. 684. European Life Assurance Co. (1869),

(«) Flagstaff Silver Mining Co. of 9 Eq. 122 ; and see National Funds

Utah (1875), 20 Eq. 268; Yate ylsswrance (1876), 24 W. R. 1066.

Collieries and Limeworhs Co. (1883), {t) BristolJoint Stock Bank {IS90)

VV. N. 171 ; and see also South of 44 C. D. 703.

France Potteries Association (1877), (u) European Life Assurance Co.

36 L. T. 651. (1869), 9 Eq. 122 ; Ex parte Spack-

(o) Globe New Patent Iron and man (1849), 1 Mac. & G. 170; but

(.^eeZ Co. (1875), 20 Eq. 337 ; Great debts presently due but not de-

Northern Copper Mining Co. of manded, are taken into considera-

^w«<rato (1869), 20 L. T. 264. tion : Bristol Joint Stock Bank

(p) Chapel House Colliery Co. (1890), 44 C. D. 703.

(1883), 24 C. D. 259. (x) Anglo-Australian, etc.. Life

(q) Phwnix Bessemer Steel Co. Assurance Co. (1860), 1 Dr. & Sm.

(1877), 4 C. D. 108, at p. 121. 113.

(r) Joint Stock Coal Co. (1869), 8 (y) Companies (Consolidation)

Eq. 146. Act, 1908, s. 130 (iv.).
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made in cases wliich were ejusdem generis with the other cases for

winding-up mentioned in the section {z). On two occasions (a)

Vaughan WilHams, J., stated that this rule had been considerably-

departed from in late years, but it is not thought that the cases bear

out this proposition, nor is it quite easy to see, having regard to the

antiquity and high authority of the cases that established the rule,

how any Court short of the House of Lords could now depart from it.

The most important class of cases which come under this heading

are the cases where it has become impossible for the company to

carry on its business, or to use the common expression where the

substratum of the company has gone.

These cases trace back to the old partnership case of Baring v.

Dix (b), in which a partnership for the purpose of working a particular

patent was dissolved on the patent turning out to be worthless,

these cases are within the ejusdem generis rule because they are

analogous to the case mentioned in section 129 (iii) of the Act, of a

company not carrying on or suspending its business (c). Thus, a

company formed to construct and work an electric telegraph which

had never carried on business and had no reasonable prospect of so

doing was wound-up (f/), and a company formed to work a particular

mine, to which it turned out that it had no title, was, in spite of wide

powers in its memorandum, ordered to be wound-up on this ground (e)

;

and the same fate befell a company formed to acc|uire and work a

German patent which it could not get, for making coffee from dates;

although it had wide powers in its memorandum and was making

coffee from dates (/).

An order was made in the case of a company formed to carry on a

banking business in Northamptonshire, which was only carrying on

in London a business of land speculation and investing in various

securities {g), and also in the case of a banking company, which,

though not actually insolvent, had not sufficient assets ever to be

able really to carry on its business {h). The Court also made an order

(2) Ex parte Spademan (184(1). 1 ^(U ; aflirmed (1877) 37 L. T. HI ;

Mac. & G. 170 ; Suburban Hotel Co. 5 C. D. 703.

(1867), 2 Ch. 737 ; European Life (d) Electric Telegraph Co., of

Assurance (1869), 9 Eq. 122. See /retond (1856), 22 Beav. 471.

also Langham Skating Rink (1877), (e) Haven Gold Minifig Co. {18S2),

5 C. D. 069. 20 C. D. 151.

(a) See Amalgamated Syndicate, (/) German Date Coffee (1882).

[1897] 2 Ch. 600 ; Sailing Ship 20 C. D. 169 ; but cp. New Gas Co.

'' Kentmere;' [1897) W. N. 58. (1877), 36 L. T. 364 ; 37 L. T. Ill ;

The .same view was taken by a 5 C. D. 703.

Scotch Court in Symington v. (</) Crown Bank (1S90), 44 C. D.
Symington Quarries (190()), 8 Fra. 634. '

121. (/i) nrL-itol Joint Stock Bank{lS90),
(b) (1786), 1 Cox 213. 44 C. 1). 703.

(c) New Gas Co. (1877), 30 L. T.
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in the case of a mining company formed to acquire and work mines

in " West Australia and elsewhere, " which, after its original mine

in West Australia had failed, proposed to acquire and work a mine

in Victoria {i), and in the case of a mining company which, after its

original mine had failed, had authorized its directors to look out for

another property (A).

In one case a company formed for laying cables, and in particular,

a cable from Portugal to the Azores, under a concession which it was

alleged had failed, had an interest in another cable, but had not

sufficient money to finish its own cable. Under these circumstances

the Court ordered the petition to stand over until it was ascertained

whether the concession had really become void, or whether it was

merely voidable (l). A company for letting seats for the Diamond
Jubilee was, after that function had taken place, ordered to be

wound-up, although it proposed to carry on business, and had very

wide powers in its memorandum (m).

For these reasons, too, a company formed to carry on a fraudulent

business, which, after being restrained from so doing, had no sub-

stantial business left (n), and a company formed for the purpose of

carrying on a fraudulent and illegal lottery business have been

wound-up (o). Orders, too, have been made against companies

where they themselves have ceased to carry on their business, and

their debenture-holders are doing this for them {p), and in the case

of mere bubble companies, which have, practically speaking, never

had a business to carry on {q). An order was made where a company

had sold all its assets except a few worthless patents and a small

sum in cash, the Court taking the view that it was practically im-

possible for the company to carry on its business (r), and the same

view seems to have been taken in Wey and Arun Junction Canal

Co. (s), and the Scotch Court made an order where a company

formed to purchase, charter, and hire vessels had lost its only vessel,

(i) Coolgardie Consolidated Coal Tanning Co. (1866), 2 Eq. 737, but

Mines (1897), 76 L. T. 269. the company in this case was

{k) Red Rock Gold Mining Co. already in voUintary liquidation,

(1889), 1 Meg. 436 ; 61 L. T. 785. and so the case is as was stated in

(I) International Cable Co. {\^m). Suburban Hotel Co. (1867), 2 Ch.

2 Meg. 183. 737, not much of an authority on

(m) Amalgamated Syndicate, when the Court will exercise its

[1897] 2 Ch. 600. power imder the " just and equit-

(n) Thomas Edward Brinsmcad, able " clause. See also Thomas

[1897] 1 Ch. 406. Edward Brinsmcad, [1897] 1 Ch. 45

(o) International Securities {VM^), and 406.

99 L. T. 581. (r) Diamond Fuel Co. (1879), 15

{p) Alfred Melson c& Co., [1906] C. D. 400, discussed in Thomas
1 Ch. 841. See also Chic, Ltd., Edward Brinsmcad, [1897] 1 Ch.

[1905] 2 Ch. 345. 45, 406.

iq) London and County Coal Co. (s) (1867), 4 Eq. 197.

(1866), 3 Eq. 355; West Surrey
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was liable for damage it had done, and had only a small sum of money
left, but in this case a majority of the shareholders, almost, but not

quite, sufficient to pass a special resolution, supported the petition,

and so no doubt the Court to a certain extent treated the case as

analogous to the case where a special resolution for the compulsory

winding-up of tlie company had been passed (t). But the Court is

extremely slow to take the view that the substratum of a company
has gone before it has had a fair chance to start its business (?<), and,

having regard to section 129 (iii), this is especially so where the com-

pany has not been formed for a year.

A strong example of this is to be found in the Scotch case of

Scobie V. Atlas Works (x), there the company was formed to work a

patent for making horseshoes, which, it was alleged, was worthless,

and the Court declined to make an order because the company had
only been in existence for about six months, and had scarcely started

business. This case was very similar in its facts to the German Date

Coffee Co. (ij), where the company had also not been formed a year.

Again, the Court declined to make an order in the case of a com-

pany which during the two years following its incorporation, had not

started business ; in this case the preparations for starting business

were in an advanced state, and a large majority of the shareholders

opposed the petition (::).

Again, the Court will not make an order where part only of the

company's business has become impossible.

Thus, in the leading case of the Suburban Hotel Co. (n), an order

was refused in the case of a company formed to construct and carry

on a hotel in or about London which had had to abandon a big hotel

it was constructing in Hampstead Heath, and an order was not

made in the case of a company formed to work a skating rink on a

large scale, which, owing to insufficient means, subsequently started

working a much smaller rink (b) . In both these cases a large majority

of the shareholders opposed the winding-up. Again, a company
formed to make gas under a particular patent which had failed, was

not wound-up ; in this case the company was carrying on business,

and the Court took the view that, having regard to the wide powers

in its memorandum, the making of gas under the patent was only

one of the objects of the company (c).

(<) Fine V. Stewart (100.1), (5 Fra. (b) Langliam Skating Ri'nl.- (1877),

847. 5 C. D. 069.

(m) See Patent Artificial Stone (c) New Gas Co. (1877), 'Mi L. T.

Co. (1864), :54 Beav. 185. :{64 ; 37 L. T. Ill ; 5 C. D. 703 ;

(x) (1906), 8 Fra. 1052. Kronand Metal Co. (1899), W. N.

(j/) (1882), 20 C. D. For the 14, wtus also a case of this cla.s.s ;

facts of this ca.se, see supra, p. 795. but cp. German Dale CoJJcc Co.

(z) Petersburg and Vibortj Gas ( 1882), 20 C. D. 169, where a much
Co. (1874), W. N. 196. more limited construction wa-s given

(o) (1867), 2 Ch. 737, to the memorandum.
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No order will be made against a company formed to carry on

two specific businesses, which has abandoned only one of them (f/),

and the Court has declined to make an order where a concession of

certain auriferous property had been granted to the company, but

no one knew where this property was, although commissions were at

the date of the petition being sent out to ascertain (e). In the case

of a mining company whose mine was alleged to be worthless, the

Court declined to make an order on the petition of a small share-

holder, not being satisfied that the mine was in truth worthless (/).

Other cases also bearing, it is thought, an analogy to the case

where a company has ceased to carry on its business are the cases

where it is impossible for the company to carry on its business owing

to internal disputes having brought the affairs of the company to a

deadlock.

There are apparently four of these cases. The first and fourth

are cases which have already been mentioned as cases where the

ejusdem generis rule has been stated to be relaxed. With regard to

the first [g) the facts are not set out in any report, but from an exami-

nation of the file they appear"to have been as follows. Two managing

directors were appointed by the articles, both of them had ceased to

hold ofiice in 1896, and in May of that year a new managing director

was appointed ; but in 1897 it was discovered that there had been

no quorum present at the meeting at which he was appointed.

Meetings were then summoned with a view of altering the article

as to the quorum and appointing a managing director. Three

meetings were held, but nothing was done at them as the members

differed in their views, and a three-quarters majority could not be

obtained. The Court apparently took the vi'ew that the company

could not carry on its business, and made a winding-up order.

In the second {h) the Court of Appeal sustained a compulsory

order on the ground of a deadlock, there being 14,000 votes against

and 15,000 for it. In this case the Court was satisfied that the

business could no longer be carried on.

In the third case [i) an order was refused because it was not

absolutely impossible to carry on the company's business, and there

was therefore held not to be a deadlock. In this case there \vere

two large shareholders. These two shareholders were the only

directors, they held 6000 shares each, and were at absolute variance

as to the conduct of the company's business. There were only five

(d) Norwegian Titanic Ore Co. {g) Sailing Ship " Kentmere "

(1865), 3.5 Beav. 223 : Patent Bread (1897), W. N. 58.

Machinery (1866), 14 L. T. 582. (h) Fromni's Extract Co. (1001),

(e) Nylstroom Co. (1889), 1 Meg. 17 T. L. R. 302.

169; 60 L. T. 477. (i) Furriers' Alliance (1906), 51

(/) 3rDonald Gold Mines (l^dS), Sol, J, 172.

14T. L. R. 204.

I
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other members of the company, these held one share each, and it

was thought that two of these would vote one way and three another.

Warrington, J., declined to make an order because there was a

majority one way or another, and such majority could elect a third

director, and the business of the company could in this way be

carried on.

Sijminrjton v. Syminrfton Quarries (k), the fourth case, was a

Scotch case. There had been an arrangement by two brothers to

sell their business to a company, each of such brothers was to have
the same number of shares as the other, and a third brother was to

have a few shares to hold the balance between tliem. The company
entered into possession, but no formal agreement was ever entered

into, and the only shares allotted were seven—one to each of the

signatories of the memorandum. These signatories favoured one

of the two first-mentioned brothers, and when trouble arose, appointed

him to be sole director. The Court made a winding-up order on
the ground that there was a deadlock, and also that the substratum

of the company was gone, the sole director being appointed and kept

in place by persons who had no interest. This case went on the

relaxation of the ejusdem generis rule. It seems to go much further

than Sailing Ship " Kentmere "
(/), and to be quite inconsistent with

the Furrier's Alliance Case (m), and Fromms Extract Co. {n), and
it is submitted that it was \\Tongly decided. Surely the injured

brother could either have recovered his property or got the shares

which were the consideration for the sale of it, without a winding-up

order ?

The mere fact that there has been fraud in the promotion of the

company or otherwise (o), or that the directors are or may be liable

at the suit of the company to disgorge moneys improperly received (/)),

or that the company is doing something which is ultra vires, e.g.

issuing shares at discount (q) or entering into an illegal amalgama-
tion (r), does not make it just and equitable to wind-up a company,
at all events, on a contributory's petition. If the company is doing

an ultra vires act, the remedy of a member is by injunction (r). and
the fraud may be waived by the company (s) ; but where there has

been fraud in the promotion of the company, the fact that the

persons guilty of the fraud control a majority of the votes of the

company may afford a ground for winding-up the company, for in

(k) (1906), 8 Fra. 121. 2 Eq. 1 ; Newcastle Commercial

(I) [1897] W. N. 58. Banking Co. (1857), 5 W. R. 31 ;

(m) (1906), 51 Sol. J. 127. Bwlch-y-Plum (1867), 17 L. T. 235.

(n) (1901), 17 T. L. R. 302. (7) Pionccrfi of Ma^hotwlaml Si/n-

(o) Nylstroom Co. (1889), 1 Meg. dicatr, [1893] 1 Ch. 731.

169; 60 L. T. 477; Haven Gold (r) Ex parte Fo.r (ISll), C>Ch. I'd.

Mining Co. (1882), 20 C. D. 151. (a) Haven Gold Miniwj Co (1882),

(p) Anglo-Greek Steam Co. (1866), 20 C. D. 151.
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such case there can be no waiver of the fraud {t). Of course, we are

here not discussing the cases, which have already been mentioned

where the whole basis of the company is fraudulent. In many cases

of fraud there will have been no proper statutory report filed, and

possibly an order may be made on this ground or on grounds which

are ejusdem generis to it. Fraud must be clearly alleged in the

winding-up petition (u).

An order may be sometimes made under the just and equitable

clauses where though the company is not technically insolvent or

unable to pay its debts it is commercially insolvent. In ascertaining

whether this is the case the Court will take into account the existing

and probable assets of the company, and its existing liabilities (x),

and it is thought now also its contingent liabilities (y). It will

include the uncalled capital {x) other, it would seem, than capital

which can only be called-up in a winding-up (z) on the assets side of

the account ; but in such cases the Court has nothing to do with

possible future mismanagement, or future profit or loss, prudence

or imprudence {x).

The mere fact that a company is carrying on its business at a loss

is no reason for making an order, at all events against the wishes

of the majority of its members (a), and the Court has declined to

make an order against an industrial and provident society, which

has suspended withdrawals, where it did not appear to be reasonably

certain that it could not meet its liabilities (&).

In one case an order was made in the case of a company formed

but not completely registered under the old Acts to work a con-

cession, which had subsequently been withdrawn. In this case the

company supported the petition, it being thought that a winding-up

order was the most convenient way of finally disposing of the assets

of the company (c).

Circumstances under which Unbegistered Companies may be

Wound-up.

The different sorts of unregistered companies which can be

wound-up have already been discussed. Such companies can be

wound-up in the following cases :

—

(t) See Thomas Edward Brins- (z) BristolJoint Stock Bank (1890)
mead, [1897] 1 Ch. 45 and 406 44 C. D. 703.

(?enemZP/(osj3/io<e Co. (1893), W. N. (a) Factage Parisian (1865), 13

142 ; Consolidated South Rand W. R. 214 ; National Live Stock

Mines Deep, [1909] 1 Ch. 491, was Insurance (1858), 26 Beav. 153 ; 27
a case where the company was L. J. (ch.) 669 ; Ex parte Pocock
already in vohmtaiy liquidation, (1849), 1 De G. & Sm. 731.

and so it is not exactly in point. (b) Horsha^ii Industrial and Pro-
(u) Rica Gold Washing Co. (1S79), vident Society (1894), 70 L. T. 801,

11 C. D. 36. See also London and Metropolitan

(x) European Life Assurance Co. Counties Benefit Building and In-

(1869), 9 Eq. 122. vestment Society (1889), 1 Meg. 135.

iy) See Companies (Consohda- (c) Anglo-Mexican Mint Co.

tion) Act, 1908, s. 130 (iv.). (1875), W. N. 168.



Cases for Winding-up Unregistered Company 801

(a) If the Company is dissolved, or has ceased to carrj' on business, or

is carrying on business only for the purpose of winding-up its

affairs
;

(6) If the Company is unable to pay its debts ;

(c) If tlie Court is of opinion that it is just and equitable that tlie

Company should be wound-up ; {d)

An unregistered company will, for the purposes of tlie Act, be

deemed to be unable to pay its debts

—

(o) If a creditor, by assignment or otherwise, to whom the Company
is indebted in a sum exceeding fifty pounds then due, has served

on the Company, by leaving at its principal place of business,

or by delivering to the secretary or some director, manager, or

principal officer of the Company, or by otherwise serving in such

manner as the Court may approve or direct, a demand luider

his hand requiring the Company to pay the sum so due, and the

Company has for three weeks after the service of the demand
neglected to pay the sum, or to secure or compound for it to the

satisfaction of the creditor

;

(b) If any action or other proceeding has been instituted against any
member for any debt or demand due, or claimed to be due, from

the Company, or from him in his character of memlwr, and notice

in writing of the institution of the action or proceeding having

been served on the Company by leaving the same at its principal

place of business, or by delivering it to the secretary, or some
director, manager, or principal officer of the Companj^ or by
otherwise serving the same in such manner as the Court may
approve or direct, and the Company has not within ten days

after service of the notice paid, secured, or compounded for the

debt or demand, or procured the action or proceedings to be

stayed, or indemnified the defendant to his reasonable satisfaction

against the action or proceeding, and against all costs damages
and expenses to be incurred by liim by reason of the same ;

(c) If in England or Ireland execution or other process issued on a

judgment, decree, or order obtained in any Court in favour of a

creditor against the Company, or any member thereof as such, or

any person authorized to be sued as nominal defendant on V^ehalf

of the Company, is returned unsatisfied ;

{d) If in Scotland the inducia) of a charge for payment on an extract

decree, or an extract registered bond, or an extract registered

protest, have expired without payment being made ;

(e) If it is otherwise proved to the satisfaction of the Court that the

Company is unable to pay its debts (e).

(d) Companies (Consolidation) panics which are subject to, and
Act, 1908,s. 268 (1) (iii.), and s. 23 have not complied with the provi-
of thf> Assurance Companies Act, sions of tbat Act.
1909, post, pp. 803 and 804, for tho (e) Companies (Consolidation)
special provisions for winfling-up Act, 1908, s. 268 (1) (iv.).

subsidiary companies, and com-

S.C.L. 3 F
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In tlic case of limited partnerships the provisions of the Act with

respect to winding-up apply with such modifications (if any) as are

provided by rules made by the Lord Chancellor with the concurrence

of the President of the Board of Trade, and with the substitution of

general partners for directors (/).

The present provisions are contained in the Limited Partnership

(Winding-up) Rules, of 1909, which, with certain modifications,

incorporate alike the Act and the Companies (Winding-up) Rules,

1909 (/;). So far as material for the present purpose, they provide

that for the purposes of the application of section 268 of the Act the

expression " principal place of business " as used in that section is

to mean the principal place of business as registered, and the word
" member " as used in that section is to mean a general partner only,

and is not to include a limited partner (h), and that every demand

for payment and every notice of the institution of any action or other

proceeding under section 268 of the Act as applied by these rules,

and every petition for the winding-up of a limited partnership unless

presented in the name of the firm by all the general partners jointly,

if there are more than one shall be served upon the limited partner-

ship at the principal place of business of the limited partnership as

registered by delivering the same to one of the general partners there

or to some person having at the time of service the control or manage-

ment of the partnership business there unless the Court or a Judge

shall otherwise direct.

Every petition for the winding-up of a limited partnership

presented in the name of a firm by all the general partners jointly if

there are more than one or presented by any general partner must

be served on each of the limited partners personally unless the Court

or a Judge shall otherwise direct.

Every notice and other document requiring to be served upon

the limited partnership for the service of which no special mode is

prescribed, may be served by post or by leaving the same at the

principal place of business of the limited partnership as registered in

an envelope addressed to the limited partnership in the firm's name

as registered (*).

Nothing in this part of the Companies (Consolidation) Act,

1908 {k), affects the operation of any enactment which provides for

(/) Companies (Coiisolidalion) "principal place of business as

Act, 1908, s. 208 (1) (vii.). registered " for " registered office,"

(g) By rule I, tlie definitioia rule, in the construction of the rules.

" limited partner-ihip " is substi- (/') Limited Partnerships (Wmd-

tuted for " company," " general ing-up) Rules, 1909, r. 6.

partner" for "director," and for (*) Ihid.,r. 11.

" secretary " and for " secretary or {k) I.e. Part VIII. of the Act,

chief officer," " manager clerk or deahng with the winding-up of un-

servant " for " officer," " partner " registered companies,

for " member or shareholder,' and

i
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any partnership association or company being wound-up or being

wound-up as a company or as an unregistered company under any

enactment repealed by the Act except that references in any such

first-mentioned enactment to any such repealed enactment are to be

read as references to the corresponding provisions, if any, of the

Consolidation Act (/).

The Assurance Companies Act, 1909, besides incorporating the

provisions of the Companies (Consolidation) Act, 1908 {m), contains

the following additional provisions :

—

Where the assurance business or any part of the assurance

business of an assurance company has been transferred to another

company under an arrangement in pursuance of which the first-

mentioned company (in this section called the subsidiary company)

or the creditors thereof has or have claims against the company to

which such transfer was made (in this section called the principal

company), then, if the principal company is being wound up by or

under the supervision of the Court, the Court shall (subject as herein-

after mentioned) order the subsidiary company to be wound-up in

conjunction with the principal company, and may by the same or

any subsequent order, appoint the same person to be liquidator for

the two companies, and make provision for such other matters as

may seem to the Court necessary, with a view to the companies being

wound-up as if they were one company (w). A company will not be

a subsidiary company unless there has been an actual transfer of

its assurance business, and a company vnl\ not be a subsidiary com-

pany where another company holds the bulk of its shares, guarantees

its policies, and enters into a treaty of mutual re-insurance with it (o).

The commencement of the winding-up of the principal company
shall, save as otherwise ordered by the Court, be the commencement

of the winding-up of the subsidiary company.

In adjusting the rights and liabilities of the members of the

several companies between themselves, the Court shall have regard

to the constitution of the companies, and to the arrangements

entered into between the companies, in the same maimer as the Court

has regard to the rights and liabilities of different classes of contribu-

tories in the case of the winding-up of a single company, or as near

thereto as circumstances admit.

Where any company alleged to be subsidiary is not in process of

being wound-up at tlic same time as the principal company to which

it is subsidiary, the Court shall not direct the subsidiary company to

be wound-up unless, after hearing all objections (if any) that may be

urged by or on behalf of the company against its being woimd-up,

(0 Companios (Consolidation) 1909, s. 16 (1).

Act, 1908, .s. 268 (2). (o) Lancashire Plate Glass Fire

(m) See supra, pp. 786 and 787. and Burglary Insurance Co., [1912]
(n) Assurance Companies Act 1 Ch. 35.
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the Court is of opinion that the company is subsidiary to the principal

company, and that the winding-up of the company in conjunction

with the principal company is just and equitable.

An application may be made in relation to the winding-up of any

subsidiary company in conjunction with a principal company by

any creditor of, or person interested in, the principal or subsidiary

company.

Where a company stands in the relation of a principal company

to one company, and in the relation of a subsidiary company to

some other company, or where there are several companies standing

in the relation of subsidiary companies to one principal company,
the Court may deal with any number of such companies together or

in separate groups, as it thinks most expedient, upon the principles

laid down in this section (p).

If default in complying with any of the provisions of the Assur-

ance Companies Act, 1909, continue for a period of three months after

notice of default by the Board of Trade (which notice shall be pub-

lished in one or more newspapers as the Board of Trade upon the

application of one or more policy-holders or shareholders direct)

the default will be a ground upon which the Court may order the

winding-up of the company in accordance with the Companies
(Consolidation) Act, 1908 {q).

Courts having Jurisdiction to Wind-up Companies.

The Courts having jurisdiction to wind-up companies registered

in England under the Act or the Companies Act, 1862, or the Joint

Stock Companies Acts {qq), are the High Court, the Chancery Courts

of the Counties Palatine of Lancaster and Durham, and the County
Courts.

Where the amount of the share capital of a company paid-up

or credited as paid-up exceeds ten thousand pounds, a petition to

wind-up the company must be presented to the High Court, or, in

the case of a company whose registered office (r) is situate within

the jurisdiction of either of the Palatine Courts aforesaid, either

to the High Court or to the Palatine Court having jurisdiction (s).

(p) Assurance Companies Act, requisite period, such Court can
1909, s. 16. make an order under sub-s. 7 :

(q) Ibid., s. 23. Southsea Oarage (1911), 27 T. L. R.

[qq) See supra, p. 773, note [h), 295 ; see also Ex parte French
for definition of Joint Stock Com- (1890), 24 Q. B. D. 63; Ex parte

panies Acts. May (1884), 14 Q. B. D. 37, ss. 95
{r) The expression " registered and 97 of the Bankruptcy Act,

office " in this section means the 1883, are, however, differently

place which has longest been the worded.
registered office of the company (s) See Longendale Cotton SpiriA

during the six months immediately ning Co. (1878), 8 C. D. 150. The
preceding the presentation of the Palatine Cotu"t of Durham is

petition for winding-up : Companies regulated by the Palatine Court of

(Consolidation) Act, 1908, s. 131 Dm-ham Act, 1889, and the Chancel-

(8) ; but it has been held that lor of the County Palatine exercises

where a petition has been pre- the powers of the Judge, and the
sented in a county coiu-t within Palatine Court of Lancaster by the
w^hose district the company has not Cornet of Chancery of Lancaster Acts,
had it3 registered office for the 1850 and 1854, and the Chancery
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Where the amount of the share capital of a company paid-up or

credited as paid-up does not exceed ten thousand pounds, and the
registered ofhce {ss) of the company is situated within the jurisdic-

tion of a County Court having jurisdiction under the Act, a petition

to wind-up the company must be presented to that County Court.

Where a company is formed for working mines within the
Stannaries, and is not shown to be actually working mines beyond the
limits of the Stannaries, or to be engaged in any other undertaking
beyond those limits, or to have entered into a contract for such
working or undertaking, a petition to wind-up the company must be
presented to the Court exercising the Stannaries jurisdiction, what-
ever may be the amount of the capital of the company, and wherever
the registered office of the company is situate.

The Lord Chancellor may by order exclude a County Court from
having jurisdiction under the Act, and for the purposes of such
jurisdiction may attach its district, or any part thereof, to the High
Court or any other County Court, and may revoke such order or any
like order made under the Companies (Winding-up) Act, 1890.

In exercising his powers under the section the Lord Chancellor

must provide that a County Court shall not have jurisdiction under
the Act unless it has for the time being jurisdiction in bankruptcy,
and orders made under these provisions do not affect any jurisdiction

or powers vested in any Court by virtue of the Stannaries Jurisdiction

(Abolition) Act, 1896.

The section does not invalidate proceedings by reason of their

having been taken in the wrong Court (t).

It was held under the corresponding section of the Act of 1890 (u),

that the section gave jurisdiction over all companies, and that,

except so far as cut down by this section the old jurisdiction of the
Chancery Division remained on foot, and that consequently petitions

for the winding-up of companies without a share capital were rightly

presented to the High Court (./•), it is thought that the present Act
does not alter this. The various County Courts which are excluded
from Bankruptcy j urisdiction and also from jurisdiction in the winding-

up of companies are specified in the County Courts (Bankruptcy and
Winding-up) Jurisdiction Order, 1899 (y). This order expressly

of Lancaster Act 1890, and the (i) Companies (Consolidation)
Vice-chancellor of the Duchy exer- Act, 1908, .s. 131 (1) (2) (li) (4) (5)
cises the powers of the Judge. Sec- and (7). Wrong in sub-s. (7) moans
tion 2.'}7 of the Companies (Consoli- inappropriate, and does not mean a
dation) Act, 1908, provides that Court having no jurisdiction : »s'o«</(-

rules and directions given by the sea Garage Co. (1911), 27 T. L. R.
Lord Chancellor under that section 295. It is diflicult to see how the
shall be adopted by the authority Court had jurisdiction in this case :

for the time being empowered to c\y. North ofEnqlnnd Iron Steamship
make rules for the Palatine Court of Insurance Association, [1900] 1 Ch.
Lancaster. The Judge of that Court 481.
must sanction directions as to the (w) S. 1.

remuneration of ofTicers of that (a;) North of England Iron Steam-
Court. As a matter of fact, no rules ship Insurance Association, [19001
have been made by either Palatine 1 Ch. 481 ; Monnioutli shire and
Court, and the Companies (Wind- South Wales Employers'' Mutual In-
ing-up) Rules, 1909, arc applicable. demnity Society, [1909] W. X. 6.

Appeals from both Courts are to the (y) See W. N. July 1 . 1 899, and
Court of Appeal. also the County Courts (Bankruptcy

{ss) See supra, p. 804, note (r),for and Companies Wuiding-up) Jiu-is-

definitiun of registered office. diction Orders of August, 1904, and
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provides that nothing therein contained is to limit or affect the

London Bankruptcy District or the jurisdiction of the High Court

therein, and that nothing in the order contained is to give juris-

diction to any County Court within such jurisdiction (z). Even before

this order it was held that the High Court alone had jurisdiction in

the case of a company within the district of the City of London

Court (a), or of an ordinary London County Court (b).

Subject to the orders of the Lord Chancellor, the place of sitting

of each County Court having jurisdiction under the Act is, for the

purposes of such jurisdiction, the town and place in which the Court

holds its Sittings for the general business of the Court, under the

County Court Acts (c).

Subject to the provisions of the Act, the times of the sitting of

each Court, other than the High Court, in matters of the winding-up

of companies are those which are appointed for the transaction of the

general business of the Court, unless the Judge of any such Court

otherwise orders {d).

It is the duty of the high bailiff of a County Court to serve such

orders, summonses, petitions, and notices as the Court may require

him to serve ; to execute warrants and other process ; to attend any

sittings of the Court (but not sittings in Chambers) ; and to do and

perform all such things as may be required of him by the Court.

But this rule is not to be construed to require any order, summons,

petition, or notice to be served by a bailiff or officer of the Court

which is not specially by the Acts or Rules required to be so served,

unless the Court in any particular proceeding by order specially so

directs {e).

A County Court Judge has no power to issue a writ addressed to

the sheriff of the county (/), he cannot order any matter before him

to be referred to arbitration or vary any order he has made (g), nor

can he object to take any proceedings transferred to him by the

High Court if the High Court had jurisdiction to make the order (A).

June, 1909 ; Law Reports Ciirrent (e) Companies (Winding-up)

Index, 1904, p. xc. ; and W. N. Rules, 1909, r. 22.

July 17, 1909, and the orders of (/) Basset's Plaster, [1894] 2

December, 1906, April, 1907, May, Q. B. 96.

1907, and June, 1907. (g) London Scottish Building

(z) Coimty Courts (Bankruptcy Society (1894), 63 L. J. (q. b.) 112.

and Companies Winding-up) Jiu-is- (7i) Reg, v. East Stonehouse

diction Order, 1899, r. 7. County Court Judge (1892), 65 L. T.

(a) Real Estates Co., [1893] 1 Ch. 730. In this case an order was

398. made in the High Court in Cham-
(b) Court Bureau (1891), 7 T. L. R. bers, which it was said should have

223. been made in Court, and the ^sro-

(c) Companies (Winding-up) ceedings were transferred to the

Rules, 1909, r 9. The Companies County Court, it was held that the

(Winding-up) Rules, 1909, apply to County Court must deal with the

a County Court. matter, even if the order should

(d) Ibid., r. 10. have been made in Court.
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The Court exercising the Stannaries jurisdiction (i) is the proper

Court to wind-up a company which is formed for working mines in

the Stannaries, and is not shown to be actually working any mines

beyond tlios(^ limits, or to be engaged in any undertaking beyond

those limits, or to have entered into a contract for such working or

undertaking. And this is so even in the case of a company which

has never had a mine within the Stannaries district, and wjiose

memorandum allows of its working mines outside that jurisdiction {k)^

and although it is thought that this jurisdiction is not exclusive (/),

the High Court will usually remit petitions and other winding-up

matters relating to such companies to that Court (///).

The Court having jurisdiction to wind-up companies registered in

Ireland is the High Court of Ireland (n), and, where the High Court

in Ireland makes an order for winding-up a company it may, if it

things fit, direct that all subseqiient proceedings in the winding-up

be had in the Court of Bankruptcy having jurisdiction in the place

in which the registered ofhce of the company is situate ; and there-

upon those proceedings will be taken in that Court of Bankruptcy

accordingly, and that Court will, for the purposes of the winding-up,

have all the powers of the High Court in Ireland (o).

The Court having jurisdiction to wind-up companies registered

in Scotland, is the Court of Session in either division thereof, or, in

the event of a remit to a permanent Lord Ordinary, that Lord

Ordinary, during session, and in time of vacation, the Lord Ordinary

on the bills {p).

Where the Court in Scotland makes a winding-up order, it may,

if it thinks fit, at any time direct all subsequent proceedings in the

(i) Under tho rules dated Decern- Co. (188G), 54 L. T. G02 ; but see

ber 16, 1896, and made under the East Botallack Consolidated Mining
Stannaries Court AboJition Act, Co. (1864), 34 Beav. 82 ; but s. 133

1896, this jurisdiction was trans- of tho Companies (Consohdation)

ferred to the County Courts Iiaving Act, 1908, seems to make it clearly

bankruptcy jurisdiction in Corn- not so now. Seo po«<, p. 813.

wall. This is now the County (m) New Terras Tin Mining Co.,

Court of Cornwall, holden at Truro. [1894] 2 Ch. 344 ; Buller ami Basset

See County Coiu'ts (Bankruptcy Tin and C'opjjer Co. (1891), 35 Sol.

and Winding-ui)) Jurisdiction Order, J. 260.

1899. (n) A registered company can
(k) Neiv Terras Tin Mining Co., only be wound up in that part of

[1894] 2 Ch. 344; Buller and tiio United Kingdom (England,

Basset Tin and Copper Co. (1891), Ireland or Scotland) where it luus

35 Sol. J. 260. The case of Silver a registered office, even if it is

Valley Mines (1881), 18 C. D. 472, carrying on business or has nn
is not and has not since Decern- office elsewhere: Scottish Joint
ber 1, 1887, when the Stannaries i^tork Trust, [1900] W. N. 114.

Act, 1887, came into force, been (o) Companies (Consolidati<jn)

law. Act, 1908, s. 134.

(I) It is doubtful if it ever was (p) Ibid., a. 135.

exclusive. See New Molton Mining
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winding-up to be taken before one of tlie permanent Lords Ordinary,

and remit, the winding-up to him accordingly, and thereupon that

Lord Ordinary will for the purposes of the winding-up, have all the

powers and jurisdiction of the Court ; but the Lord Ordinary may
report to the division of the Court any matter which may arise in

the course of the winding-up (q).

An unregistered company is, for the purpose of determining the

Court having jurisdiction in the matter of the winding-up, deemed to

be registered in that part of the United Kingdom where its principal

place of business is situate ; or if it has a principal place of business

situate in more than one part of the United Kingdom, then in each

part of the United Kingdom where it has a principal place of business ;

and the principal place of business situate in that part of the United

Kingdom in which proceedings are being instituted will, for all the

purposes of the winding-up, be deemed to be the registered office of

the company (r).

The Court having jurisdiction to wind-up a railway company

under the Abandonment of Railways Act, 1850, and the Abandon-

ment of Railways Act, 1869, and the Acts amending them, is the

High Court in England or Ireland, or the Court of Session in Scotland,

according as the railway was authorized to be made in England,

Ireland, or Scotland, and the special provisions of those Acts apply

to the winding-up with the substitution of references to the Act

for references to the Companies Acts, 1862 and 1867 (s).

Section 131 of the Companies (Consolidation) Act, 1908, does not

apply to limited partnerships, but every petition for the winding-up

of a limited partnership registered in England must be presented to

the High Court which is subject to what is said below the Court

having jurisdiction to wind-up limited partnerships in England, but

a Judge of the High Court may by the winding-up order {ss) or by

any further order direct that the winding up of a limited partnership

whose principal place of business as registered is situate within the

jurisdiction of either of the Palatine Courts or of a County Court

having winding-up jurisdiction, shall proceed in the Chancery Court

of the County Palatine or in the County Court within the jurisdiction

of which such office is situate, and thereupon the winding-up will

proceed accordingly, and such Palatine or County Court will, for the

{q) Companies (Consolidation) authority of the Supreme Court of

Act, 1908, s. 136. Judicature (Ireland) Act, 1877, the

(r) Ibid., s. 268 (1) (i.). jiu-isdiction of the High Court in

(a) Companies (Consolidation) England or Ii-eland under this pro-

Act, 1908, s. 268 (1) (v.). Subject vision shall be exercised by the

to general rules and to orders of Chancery Division of that Court

:

transfer made, as respects England, ibid.

under the authority of the Supreme {ss) See infra,pp. 876 and 877 for

Court of Judicature Act, 1873, and, such an order.

as respects Ireland, under the

1
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purpose of such winding-up, have all the jurisdiction and powers of

the High Court in relation to such winding-up, and every officer of

such Palatine Court or County Court who as the prescribed (t) officer

in relation to the winding-up of companies in that Court is bound to

perform any duties in relation to such winding-up, must perform the

same duties in relation to the winding-up of a limited partnership,

and has for that purpose all the powers of the prescribed (/) officer

of the High Court (u).

In the case of assurance companies they will be wound-up by the

High Court, unless they are registered or have their head office in

Ireland or in Scotland, in which cases the High Court in Ireland or

the Coiirt of Session in Scotland, as the case may be, will be the Court

to wind them up (x).

With regard to building societies, the question as to whether

building societies certified under the Building Societies Act, 1830,

after 1856, but never incorporated as required by the Building

Societies Act, 1894, are not illegal associations, and therefore in-

capable of being wound-up, has already been discussed ; subject to

this question, societies certified under the Act of 1836 could always

be wound-up by the High Court in the same way as an ordinary

company (y), but where a building society had registered under the

Building Societies Act, 1874, between the date of an order dismissing

a petition against it and an appeal from such order, the Court of

Appeal had no jurisdiction to entertain the appeal (z). The Building

Societies Act, 1874, did not alter the law as regards such societies

unless they became incorporated under that Act (a), but it provided

that all Building Societies incorporated under it could be terminated

or dissolved in certain ways (b), one of which was " By winding-up

either voluntarily under the supervision of the Court, or by the

Court if the Court shall so order on the petition of any member

authorized by three-fourths of the members (c) present at a General

meeting of the society specially summoned for the purpose to

(0 Prescribed means prescribed (1888), 57 L. T. 381.

by the Companies (Winding-up) (a) See Old .S'i/"a>i and West Dcrhij

Rules, 1909. Permanent Benefit Building Soeietij

(m) The Limited Partnerships (1S88), 57 L. T. :}8l ; Second Com-
(Winding-up) Rules, 1909, r. 7. mereial Benefit Building Society

(.r) Assurance Companies Act, (1879), 48 L. J. (CH.) 75.3; London

1909, s. 29. and Metropolitan Counties Benefit

(y) Midland Counties Benefit Building and Investment Society

Building Society (1864), 4 De G. (1889), 1 Meg. 135.

J. & S. 468 ; St. George's Benefit (b) See Building Societies Act,

Building Society (1858), 4 Drew. 1874, s. 32.

154; Second Commercial Benefit {c) This would usually include

Building Society (1879), 48 L. J. members who had given notice of

(cH.) 753. withdrawal : Sibun v. Pearce (1890),

(2) Old Swan and West Derby 44 C. D. 354.

Permanent Benefit Building Society
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present the saiiie on behalf of the society or on the petition of any

judtrnieut creditor for not less than £50, but not otherwise."

The expression " the Court " is defined by the Act {d) as meaning :

in England, the County Court of the district in which the chief office

or place of meeting for business was situate ; in Scotland, the Sheriff

Court of the county in which such chief office or place of business

was situate ; and in Ireland, the Civil Bill Court—now the County

Court—within the jurisdiction of which such chief office or place of

business was situate.

It was held that under these provisions the High Court had no

jurisdiction to wind-up a building society incorporated under the

Act of 1874, and could not transfer any winding-up pending in a

County Court to the High Court (e), In a winding-up under these

provisions the County Court was governed by the law which governed

the High Court in cases before it (/ ), and alterations in that law

{e.g. the Companies (Winding-up) Act, 1890) affected the winding-up

of these societies (g).

The Building Societies Act, 1894, provides that notwithstanding

anything in the Building Societies Acts, a Building Society under

those Acts {h) shall be deemed to be a company within the meaning

of the Companies (Winding-up) Act, 1890, and that proceedings in

the winding-up of any such society which at the date of the passing

of the Act were pending in a County Court, might, on the application

of the Eegistrar of Friendly Societies, with the consent of the

Secretary of State, be transferred to the High Court, and that there-

upon the provisions of the Companies (Winding-up) Act, 1890

should, so far as applicable, apply (i). This brings the law relating

to building societies into line with the law relating to ordinary

companies, so far as the courts which have jurisdiction to wind-up

are concerned.

With regard to Industrial and Provident Societies, under the

original Act of 1852, and the Winding-up Acts then in force, the High

Court could wind-up these societies (k). But the Industrial and

Provident Societies Act, 1862, altered this, and gave the County

{d) Building Societies Act, 1874, (i) Building Societies Act, 1894,

s. 4. s. 8. It must be borne in mind that

(e) Real Estates Co., [1893] 1 Ch. the Companies (Winding-up) Act,

398. 1890 did not apply to Scotland or

(/) Andrews v. Sv>ansea and Ireland. It is thought that Build-

Cambrian Benefit Building Society ing Societies registered in these

(1881), 50 L. J. (c. p.) 428. countries must still be wound-up

{g) Portsea Island Building by the Courts prescribed by the

Society, [1893] 3 Ch. 305. Act of 1874.

(/i) This did not include unincor- [k) National Industrial and Pro-

porated Buildings Societies certified vident Society (1861), 30 L. J. (eii.)

under the Building Societies Act, 940.

183G.

1
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Court exclusive jurisdiction over these societies whether they had

registered under the Act, or had omitted to do so {I), unless they had

registered under the Companies Act, 1862. This was not altered by

the Industrial and Provident Societies Act, 1870 (w), the County

Court administering the law which from time to time governed the

winding up of companies (w). The Industrial and Provident

Societies Act, 1893, provides (o) that a registered society {})) may be

dissolved {inter alia)—
" By an order to wind ii]) a Society or a resolution for tlic winding-up

thereof made as is directed in regard to Coni])anies bj- the Companies Acts

1862 to 1890 tlic provisions whereof shall apply to any such order or reso-

lution except that the term Registrar shall for the purpose of such winding

up have the meaning given to it by this Act (g)."

" Any proceedings in the winding-up of a registered Society which at

the passing of this Act are pending in any Coimty Court may on applica-

tion by or on behalf of the Registrar (q) with the consent of the Treasury

be transferred to the High Court and thereupon the Companies (^V'inding-

up) Act 1890 shall so far as applicable apply thereto accordingly."

The Court for winding up these societies, even though not regis-

tered as companies, is therefore now the same Court as if they were

registered under the Companies Act, 1862, or the existing Act (r).

The County Court Rules, 1903 {s) provide that—

" The provisions of the Companies Acts 1862 to 1890 and the rules

made thereunder so far as they relate to winding-up shall apply to the

winding-up of societies registered under the Building Societies Act 1874

antl the Acts amencbng the same or under the Industrial and Provident

Societies Act 1893 and the winding-up of any such Societies shall bt> con-

ducted in all respects as if such Societies were companies registered under

{I) Chatham Co-operative Indus- Office established by the Friendly

trial Society (1864), 33 L. J. (CH.) Societies Act, 1875, and with regard

737, following HaUamshire Ancient to Scotland or Ireland as the

Order of Foresters Society, imro- Assistant Registrar of Friendly

ported ; Rotherhithe, etc., Indus- Societies for either country respec-

trial Society (18G2), 32 Beav. 57; tively. The central offico means

and see Midland Counties Benefit tl^o central office so establLshed and

r, 1 T o , /Tonis A 1^ n r Chief Registrar and Assistant Kegirf-
Bmhhna Socictu (l8Gi), 4: Do G. J. ^ '' ,^, . , ,, ,„„„ .„,,i

•1 -^ ^ " trar mean Chief Registrar and
* '^^ *"^- Assistant Registrar of Friendly

(m) London and Suburban Bank, Societies respectively : Industrial

[1892] 1 Ch. 004. and Provident Societies Act, 1893,

In) Ferndale Industrial Co-opera- ^-
'"•

_,

<.„. v^^.- I., nco^i 1 o T3 coa ('') Friendly Protestant Partner-
tWe OOCiety, 1894 1 O. Ji. 8z8. i • r ri i nonn 1 T^ 1 .

/ X «« ro / X 1 -n ^^'^P ^^^^ Fund, [18951 1 Ir. 1 ,

{0) bb. o8 (a) and oJ.
Belfast Tailors' Company Partncr-

(p) Including any incorporated ship, [19091 1 Ir- 49 : Twentieth

society at the date of the Act Century Equitable Friendly Society,

registered or certified under any 1 19101 W. N. 230. Section 1 of the

Act relating to Inditstrial and Pro- Industrial and Provident Societic-.s

vident Societies: Industrial and Act, io95, provides that the SlurifT'a

Provident Societies Act, 1893, s. 79. Court is to wind-up these societies

(g) The Registrar is defined with in Scotland.
regard to England as the Central {s) O. 41, r. 12.
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any of the said Companies Acts. Costs sliall be taxed according to the

scale of costs for the time being in use in the Supreme Court."

Every Court in England having jurisdiction under this Act to

wind-up a company has, for tlie purposes of that jurisdiction, all the

powers of the High C'ourt, and every prescribed {t) officer of the Court

must perform any duties which an officer of the High Court may
discharge by order of the Judge thereof or otherwise in relation to

the winding-up of a company {u). County Court Judges acting

under tlie winding-up jurisdiction thus given to them are, for the

purpose of such jurisdiction, in the same position as High Court

Judges, they are not liable to certiorari (x) or prohibition (y), and

the remedy of a person aggrieved by any order they may make is by

appeal to a Divisional Court. It would seem, how^ever, that a

mandamus will lie against a County Court Judge who declines to hear

a matter remitted to him {z).

The Act, however, does not give any County Court jurisdiction to

decide questions wdiich have arisen before and outside the winding

up, between the company and a stranger (a).

Subject to general rules and to orders of transfer made under the

authority of the Supreme Court of Judicature Act, 1873, and the

Acts amending it, the jurisdiction to wind-up companies of the High

Court in England under the Act is, as the Lord Chancellor may from

time to time by general order direct, to be exercised, either generally

or in specified classes of cases, either by such Judge or Judges of the

Chancery Division of the High Court as the Lord Chancellor may
assign to exercise that jurisdiction or by the Judge who for the time

being exercises the bankruptcy jurisdiction of the High Court (b)

By an order of the 11th January, 1908, the jurisdiction of the High

Courts in Companies (Winding-up) is assigned to Mr. Justice Swinfen

Eady and Mr. Justice Neville. It is exercised by Mr. Justice Swinfen

Eady in the terms in which he is taking non-witness work, and by
Mr. Justice Neville (the Judge who is bracketted with him) in the

other terms.

Transfer of Proceedings.

The winding-up of a company by the Court in England or any

proceedings in tlie winding-up may at any time and at any stage, and

either with or without application from any of the parties thereto,

be transferred from one Court to another Court, or may be retained

(t) Prescribed means prescribed County Court Judge (1892), 65
by general rules Companies (Con- L. T. 730.
solidation) Act, 1908, s. 285. (a) Ilkley Hotel Co., [1893] 1

(u) Ibid., s. 131 (6). Q. B. 248. It is doubtful whether
(x) Skinner v. Northallerton, this would apply to a case of

[1898] 2 Q. B. G80 : [1899] A. C. 439. fraudulent preference : ibid. It is

(y) New Par Consols (No. 2), thought probably not.

[1898] 1 Q. B. 669. (6) Companies (Consolidation)
(z) Reg. V. East Stonehouse Act, 1908, s. 132.
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in the Court in which the proceedings were commenced, altliouj^h it

may not be the Court in which they ought to have been commenced.

The powers of transfer given by the foregoing provisions of this

section may, subject to and in accordance with general rules, be

exercised by the Lord Chancellor or by any Judge of the High

Court having jurisdiction under this Act, or, as regards any case

within the jurisdiction of any other Court, by the Judge of that

Court (c).

The powers of transfer and retainer under this section only apply

to courts which have jurisdiction under the Act, and the High Court

has no power to remit a winding-up to a County Court which has no

winding-up jurisdiction {d).

The eifect of the section seems to be to give the High Court

jurisdiction in the case of all English companies, including companies

formed for working mines in the Stannaries {e).

The High Court has jurisdiction under this section to make a

winding-up order in the case of a company whose paid-up capital is

£10,000 or under, and to remit all further proceedings to the County

Court (/), or to make an order without remitting such proceedings (7).

Where there is a difficult question of law as to the jurisdiction of

any Court to make a winding-up order, the Court will order that the

winding up be transferred from a County Court to the High Court {/i),

and it would seem that it will also do so where there is a winding-up

in a County Court, which is intimately connected with a winding-up

in the High Court {i).

Orders for transfer and retainer can be made under this section

as soon as a petition has been presented {k), and also in cases of

applications under section 193of the Act ina voluntary winding-up (/).

The Judge of the High Court may at any time for good cause

shown order any proceedings in any Court other than the High

Court to be transferred to the High Court, or any proceedings in the

(c) Companies (Consolidation) altering the memorandum of asso-

Act, 1908, s. 133 (1) and (2). ciation).

(d) Real Estate Co., [1893] 1 Ch. (.7) Cp. Port.omouth and District

398. Vacuum Cleaner, [1908] W. N. 203
(e) Cp. New Terras Tin Mining (a case of reduction of capital).

Co., [1894] 2 Ch. 344, where tho (h) Laxon cfr Co. (A'o. 1), [1892]

question arose in a voluntary 3 Ch. 31.

winding-up, and tho argument that (i) Cp. Real Estates Co., [1893] 1

tho High Court had no jurisdiction Ch. 398.

was dropped as soon as the Court (k) Laxon d> Co. {No. 1), [1892]
intimated that the corresponding 3 Cii. 31.

section of the Companies (Winding- (/) Reg. v. East Stonchouse County

up) Act, 1890 applied to a voluntary Court Judge (1892), 6.j L. T. 730;
winding-up. Stock and Share Auction and Bank-

( / ) Milford Haven Shipping Co., ing Co., [1894] 1 Ch. 736, at p. 742 ;

1189.5] W. N. 16; and cp. Rugeley New Terras Tin Mining Co., [1894J
Gas Co., [1899] W. N. 127 (a case of 2 Ch. 344.



814 Winding-up

Higli Court to be transferred from the High Court to any other

Court (m).

The Judge of any Court, other than the High Court (n) or a

Palatine Court, may at any time, for good cause shown, order any

proceedings which have been commenced or are pending in his Court

to be transferred to any Court which has jurisdiction to order the

winding-up of a company, not being the High Court or a Palatine

Court (o).

In a winding-up by the Court, notice of an application for a

transfer of proceedings must, before the hearing thereof, be served

by the applicant on the Official Receiver {])) of the Court in which

the proceedings are pending and on the Official Receiver of the

Court to which the proceedings are sought to be transferred (</).

When an order for the transfer of proceedings has been made

—

(1) The person on whose application the transfer has been made must

lodge with the Registrar of the Court (r) to which the proceedings

are transferred a sealed copy {s) of the order of transfer.

(2) In a winding-up by the Court the Official Receiver of the Court

to which the proceedings are transferred will become the Official

Receiver in the proceedings.

(3) The records of the proceedings must be transmitted to the Registrar

of the Court to which the proceedings are transferred, and in a

Manding-up by the Court such Registrar, as soon as he has received

the records, must give notice of the transfer to the Official Receiver

of his Court, who must give notice of the transfer to the Board

of Trade.

(4) The proceedings will receive a new distinctive number {t).

Whenever the Lord Chancellor, by order under his hand, excludes

any County Court from having jurisdiction under the Act, or attaches

the district or any part of the district of a County Court to the High
Court, or any other County Court, or detaches the district or any

(m) Companies (Winding-up) person appointed to fill the office of

Rules, 1909, r. 43. Registrar under the Companies
(n) I.e. the Judge thereof or (Winding-up) Rules, 1909 : and

other officer who exercises the where a winding-up of a company
powers of the Judge thereof : is in the District Registry of Liver-
(Companies (Winding-up) Rules, pool or Manchester it means the
1909, r. 2. District Registrar. In a County

(o) Companies (Winding - up) Court where there are joint Regis-
Rules, 1909, r. 44. Palatine Court trars, it means either of such
means one of the Chancery Coiu"ts Registrars or a deputy Registrar,

of the Comities Palatine of Lan- and in any other Court than the
caster and Durham: ibid., r. 2. High Court, it means the officer of

(p) The expression " Official Re- the Court whose duty it is to

ceiver " includes any officer ap- exercise in relation to a winding-up
pointed by the Board of Trade to the functions which in the High
discharge the duties of Official Coiu-t are exercised by a registrar

Receiver under the Act : ibid., r. 2. or master : Companies (Winding-

(7) Ibid., T. 45. up) Rules, 1909, r. 2.

(r) Registrar means in the High (s) I.e. sealed with the seal of the
Court any of the Registrars in Bank- Courf : ibid., r. 2.

ruptcy of the High Court and any U) Ibid., r. 46.

I
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part of tlie district of any County Court from the district and juris-

diction of the High Court, any winding-up matters pending in the

Court or district to which the order relates will become transferred

to such Court as is mentioned for the purpose in the order ; and,

thereupon, the Rules as to transfer of proceedings will apply to the

transfer of such pending proceedings in all respects as if the pro-

ceedings had been transferred by order of a Court having power to

transfer proceedings (w).

Applications for transfer in all Courts are made in chambers (x),

and are therefore made by summons (//). They come before the

Judge in person. Where the liquidator of the company is the

applicant, the summons will be an ex -parte summons (2). Where a

winding-up has been properly commenced in the High Court, the

Judge will usually be very slow to transfer it to another Court, and
the fact that a debenture-holder's action is already pending in another

Court will not be a sufficient ground for such an application (a).

FORM OF SUIVBIONS FOR TRA^^SFER.

Kg. of 1909.

In the High Cottkt of Justice,

Companies (Winding-up).

Mr. Justice Eady (or Neville) (6).

In the Matter of the Companies (Consolidation) Act 1908

and

In the Matter of the A.B. Company Limited.

Let CD. the Official Receiver and Liquidator of the above-named

Company attend at the Chambers of the Registrar Bankruptcy Buildings

Carey Street on da}' the day of 19 at o'clock

in the noon on the hearing of an application of X.Y. a contributory

of the above-named Company for an order that the proceedings in the

winding-up of the above-named Company be transferred from the High

(m) Companies (Winding - up) July 31, 1908.

Rules, 1909, r. 47. (a) Weancell Cycle Co., 00180 of

(x) Seee ibid., rr. 5 and 6. 1910 (unreported), before Eady, J.,

(y) Every application in cham- in chambers, June 28, 1910. In
bers must be made by sumnaons, tliis case the receiver appointed on
wliich, unless otherwise ordered, behalf of the debenture -holders and
shall be served on every person the great bulk of the shnroholders,

against whom an order is sought, lived at Bimxingham, and the books

and shall require the person or 9^ the conipany were there
;
but his

, ^, Lordship dechned to order a trans-
l^ersons to whom the summons is

^^^ .j}^^^ ^^^^ ^^ followed in
addressed to attend at the tune and Staffordshire Financial Co., 00104 of
place nanaed in the smnmons : iftu/., 1911, also unrepnrlod, and before

r. 8 (2). Eady, J., in chambers, October 31,

(2) For form of such summons, 1911.

see T, o rt \ I- I' m '

(b) Tliis \vill bo the Winding-up
R. S. C, Appendix K. The '> .... ^,,„„,,^^ j,,*',,,^Judge sitting in ehamljers in the

term
See f

High Court order as to fees of titles.

stamp must be the same as on a ^^rm when tlie summons is issued,
like siunmons in proceedings in the See post, pp. b'Vi and 834 as to
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Court to the County Court of holden at and that the

costs of this application may be provided for.

Dated the day of 19 .

This summons was taken out by of

solicitors for the said X.Y.

To the said CD.
Note.—If you do not attend in person or by your sohcitor at the time

and place above-mentioned such order will be made and proceedings taken

as the Judge (or Registrar) may think right and expedient.

The summons must be served two clear days before the return

thereof, unless in any case it is otherwise ordered (c) : it must be

supported by an affidavit setting out the reasons for transfer.

The affidavit in support must (as is the case in all applications

by summons in a winding-up) be filed, and notice of such filing must

be served on the opposite party at the time of the service of the

summons. The opposite party must file his evidence in answer

within eight days of the service of the summons, and such notice

and the applicant's evidence in reply must be filed within three days

from such last-mentioned. time {Practice Directions, June, 1892) {d).

Where an afiidavit is presented for filing out of time such affidavit

will only be received on the undertaking of the solicitor to abide by

the order of the Court as to the solicitor's right to charge any such

costs against his client (e).

No application for the transfer of the winding-up of a company

or any proceeding therein from a County Court to the High Court

will be entertained until the list of parties who have given notice of

their intention to attend the hearing of the petition has been closed.

The party applying for such transfer must give four days' notice by

(c) The Companies (Winding-up) of holden at in the Matter

Rules, 1909, contain no special of the A.B. Company Ld." This was
provision as to the time to elapse the form in Laxon <t Co. {No. 1),

between the service and the return [1892] 3 Ch. 31 ; cp. also Daniell's

of a summons, and therefore the Chancery Forms, 5th Ed. p. 1951.

Ordinary Practice of the Supreme In this case the summons must be

Court applies, see ibid., r. 218, and served eight clear days before the

O. 54, r. 4 (E.), R. S. C ; see also return, see O. 54, r. 4 (B), R. S. C,
Companies (Winding-up) Rules, and Ap^sendix K., R. S. C.

1909, r. 23, as to service, infra, (d) Chadwyck Healey, 3rd Ed.

p. 101 S. Where the appUcation is p. 891, 892 ; Palmer, 10th Ed.

by originating summons, as would vol. 2, p. 1202.

be the case whore an application is (e) [1894), W. N. 368 ; Palmer,

made to transfer a winding-up from 10th Ed. vol. 2, p. 1203. Tliis rule

a county court to the High Court, is, however, little acted on now, and

the title will be " In the Matter of is set out here mainly because a

the Companies (ConsoHdation) Act, direction to this effect is still dis-

1908, and in the Matter of a peti- played in the winding-up offices,

tion presented in the County Court
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postal letter of such application to the petitioner and to all parties

named in such list. The letter must state that unless notice is given

to the applicant by any of such parties of intention to oppose, the

application for such transfer will be taken as not objected to by such

parties.

No costs will be allowed to any parties appearing to support or

oppose a transfer unless for special reasons the Judge shall otherwise

determine {Practice Direction, May, 1892) (/).

All documents filed in the winding-up ofl&ce must have a stitching

margin of at least one inch. If this rule is not complied with in the

case of any document such document will not be accepted except by

the leave of the Registrar {Practice Directions, February 15, 1893) (/).

Orders can be made under 0. 35, r. 16, R. S. C. {h) for the removal

of a winding-up from the Liverpool or Manchester District Registry,

and such orders will be made where the petition was wrongly pre-

sented there, or where the winding-up can be dealt with more con-

veniently in London {i).

* Name of

applicant.

t Court
from which
the transfer

is to be
made.

X Court to

which the

FORM OF ORDER OF TRANSFER (&).

Dated this day of ,19

{Title.)

Upon the application of
* and upon hearing and

upon reading it is ordered that the said proceedings be
transfer is to transferred from the t Court to the J Court.
be made.

NOTICE OF TRANSFER OF PROCEEDINGS TO THE BOARD OF
TRADE AND OFFICIAL RECEIVER (Z).

{Title.)

The proceedings in the winding-up of the above-named Company have

been by order dated the 19 , transferred to this Court from

( / ) Chadwyck Healey, 3rd Ed.

891, 892 ; Palmer, 10th Ed. vol. 2,

p. 1202.

(h) See also Companies (Winding-

up) Rules, 1909, r. 219.

(i) Neath and Bristol Steamship

Co. (1888), 58 L. T. 180; and see

Ebersley's Hotel Co. (1884), W. N.

252.

S.C.L.

(k) Appendix to Companies
(Winding-up) Rules, 1909, Form 18.

Orders made in chambers in a

winding-up now bear the same
stamps as orders made in chambors

in the Chancery DivLsion : Order as

toFeesof July 31, 1908.

(l) Appendix to Companies
(Winding-up) Rules, 1909, Form 19.

3 G
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the [High Court] or [the County Court of , hoklen at ],

[or as the case may be] and have had the above letter and number allotted

to them. The letter and number before transfer were
Registrar.

Dated this day of 19 .

If any question arises in any winding-up proceeding in a County

Court which all the parties to the proceeding, or whicli one of them

and the Judge of the Court, desire to have determined in the first

instance in the High Court, the Judge can state the facts in the form

of a special case for the opinion of the High Court, and thereupon

the special case and the proceedings, or such of them as may be

required, will be transmitted to the High Court for the purposes of

the determination (m).

Persons who may present a Petition.

Section 137 of the Act deals with the persons who are entitled to

present a winding-up petition. It provides as follows :

—

(1) "An application to the Court for the winding-up of a Company
*' shall be by petition, presented subject to the provisions of this section

" either by the Company, or by any creditor or creditors (including any
" contingent or prospective creditor or creditors), contributory or contri-

" butories (n), or by all or any of those parties, together or separately

:

*' Provided that

—

" (a) A contributory shall not be entitled to present a petition for

*' winding-up a Company unless

—

" (i) Either the number of members is reduced, in the case

" of a private Company, below two, or, in the case of any other

" Company, below seven ; or
" (ii) The shares in respect of which he is a contributory,

" or some of them, either were originally allotted to him or
" have been held by him, and registered in his name, for at

" least six months during the eighteen months before the

" commencement of the winding-up, or have devolved on him
" through the death of a former holder ; and

" (6) A petition for winding-up a Company on the ground of default

" in filing the statutory report or in holding the statutory
" meetings shall not be presented by any person except a share-

" holder, nor before the expiration of fourteen days after the
" last day on which the meeting ought to have been held ; and

"(c) The Court shall not give a hearing to a petition for wnding-up
" a Company by a contingent or prospective creditor until

" such security for costs has been given as the Court tliinks

" reasonable and until a prima facie case for winding-up has
" been established to the satisfaction of the Court (o).

(w?) Companies (Consolidation) Society, [1893] 1 Ch. 205.

Act, 1908, s. 133 (3). This section (n) As to Building Societies imder
applied to Building Societies even the Act of 1874, see s. 32 of that

before the Building Societies Act, Act, supra, pp. 809 and 810.

1894; Portsea Island Building (o) The wording of this sub-section



Persons who can Petition 819

" (2) Wliere a Compan}' is being wound up voluntarily or subject to
*' supervision in England, a petition may be presented by the ofiicial

" receiver attached to the Court, as well as by any other person authorized

"in that behalf imder the other provisions of this section, but the Court
" shall not make a winding-up order on the petition unless it is satisfied

"that the voluntary winding-up or winding-up subject to supervision

"cannot be continued Avith duo regard to the interests of the creditors

" or contributories
( p).

" (3) Where under the provisions of this Part of this Act any person
" as being the husband of a female contributory is himself a contributory,

" and a share has during the whole or any part of the six months been held
" by or registered in the name of the wife or by or in the name of a trustee

" for the wife or for the husband the share shall for the purposes of tliis

" section be deemed to have been held by and registered in the name of

" the husband "
(q).

A petition for winding-up a trustee savings bank may be pre-

sented by the National Debt Commissioners, or by a commissioner

appointed under the Trustee Savings Banks Act, 1887, as well as by

any person authorized under the other provisions of the Act to

present a petition for winding-up a company (r).

With regard to limited partnerships the provisions of section 137,

subsection (1), paragraphs (o) and (b), and sub-section (3) do not

apply («)•

To turn first of all to creditors entitled to present a petition, it

has already been shown that a disputed debt is rarely^ if ever, a

good ground for a winding-up petition.

Formerly persons who were contingent or prospective creditors

could not petition. Thus a debenture-holder, where no principal

follows closely the wording of the equitable that the company should
corresponding provisions of s. 21 of be wound-up, has been established

the Life Assurance Act, 1870, now to the satisfaction of the Judge, and
repealed. The practice is to mark that security for costs has been
the petition with a special fiat in given to the amount of £ ;

" see

the following form : " This Court British Equitable Bond and Mort-
doth order that this petition be gage Corporation, No. 1 of 1910
referred to chambers to inquire (Manchester District Registry) ]Mr.

whether a prima facie case within District Registrar Watts, Marcli
the meaning of s. 137 (c) of the 17th, 1910, [1910] 1 Ch. 574.
Companies (Consohdation) Act, (p) As to this see post, pp. 1291
1908, is established, and to consider et seq., voluntary winding-up, and
the security for costs to bo given Jubilee Sites Syndicate, [18W\ 2 Ch.
pm-suant to the same section, and 204.
the result of such inquiry is to be (q) Companies (Winding-up) Act,
certified to the Coiu-t." The matter 1908, s. 137.
is then heard ex parte before the (r) Companies (Consolitlation)
Registrar in chumboi-s on afiidavit Act, 1908, s. 268 (1) (vi), and seo
evidence : if ho is satisfied ho writes ibid., s. 269 for the definition of a
on the back of the potitiou, "I contributory in the case of an un-
hcrehy certify that a prima, facie. registered company,
case that the company is unable to (s) Limited Partnerships (Wind-
pay its debts and that it is just and ing-up) Rules, 1909, r. 8.
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money or interest was due under his debenture {t), and the holder of

a bill of exchange which had not matured, even though he had

notice that the bill of exchange would not be met at maturity (w),

could not present a petition, and a landlord was not entitled to

petition in the middle of a quarter for rent which would become

payable at the end of the quarter (x). It is true that in one case (y)

an order was made on the petition of creditors who had agreed to

postpone their rights of payment, but there at all events, there had

at one time been a debt due, and, moreover, the order was made by

the consent of all parties with a view of enabling a scheme under

the Joint Stock Companies Arrangement Act, 1870, to be carried

through. Now, however, even a person whose debt is not due, and

will only become due at a future date, if he makes payments in the

meantime is a good petitioner (z).

A winding-up order will not be made on the petition of a person

who, after a petition has been actually presented, has taken an

assignment of the debt and the right to petition [a), but it would

seem that a creditor by assignment can petition, even though he has

admittedly purchased the debt with a view to getting a winding-up

order (&).

It was held under the old Act that a person who was a creditor

only in equity, e.g. the assignee of part of a debt, could present a

petition (c). It is possible that this is no longer the law with regard

to equitable creditors, though it may be held that an assignment of a

specified part of a debt is a good assignment within section 25 (6) of

the Judicature Act, 1873 (d) ; if this is so, such an assignee is a

creditor at law, and can, of course, petition.

Where the equity of redemption of property in mortgage has been

(t) Melbourne Brewery and Dis- before the Assvirance Companies

tillery, [1901] 1 Ch. 453. Act, 1909, came into force, held

(m) W. Powell and Sons (1892), entitled to petition. It was, how-

W. N. 94. ever, said that such a person would

[x) United Cluh and Hotel Go. be a policy-holder within the mean-

1889), 60 L. T. 665. The provisions ing of that Act, and that conse-

of the Apportionment Act, 1870, quently his right to petition would,

were held not to help the landlord. after the Act came into force, be

See also New Travellers' Chambers limited by s. 15. See supra, pp.

V. Chuse (1894), 70 L. T. 271. 786 and 787.

(i/) Australian Joint Stock Bank (a) Paris Skating Rink (1877), 5

(1897), W. N. 48, explained in C. D. 959.

Melhournc Brewery and Distillery, [h) See Fitzroy v. Cave, [1905] 2

[1901] 1 Ch. 453. K. B. 364 ; British Cash and Parcel

{z) British Equitable Bond and v. Lamson Store Service, [19081 1

Mortgage Corporation, [1910] 1 Ch. K. B. 1006.

574. Where an investment bond (c) Montgomery Moore Ship Colli-

holder who at a future date would sion Doors (1903), 72 L. J. (ch.) 024.

l)e entitled to a suni if he made (d) See this point discussed,

payments in the meanwhile, was, supra, pp. 792 and 793.
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assigned to a company, neither the mortgagees nor sureties for the

original mortgagor are in the absence of a covenant by the company

with them creditors who can petition for its winding-up (e).

Secured creditors are entitled to present a winding-up petition,

and do not thereby prejudice their security in any way (/), but where

a secured creditor has taken no steps to enforce his security, and such

security covers all the assets of the company, it would seem that the

Court will be slow to make an order unless such creditor can show

he will or may get something out of a winding-up order which he

could not get out of an action for enforcing his security (</). It was

at one time held that persons who held securities over the property

of statutory companies could not, where they had a statutory remedy

by the appointment of a receiver, get an order for the winding-up of

such companies (A). This view has, however, not prevailed, and

such a creditor can get an order where he has appointed a receiver

and failed thereby to get his debt paid {i), or where he has simply

got judgment for his debt (k), or it is thought in other cases where

a secured creditor of a company could get an order.

The holder of bearer debentures can get an order (/), but where

debenture-holders (m) or debenture stock holders (w) have no direct

covenant for payment from a company, but rely on a covenant with

trustees of a covering deed, under which they are cestuis qui trustent,

there the trustees alone are creditors of the company, and the

debenture-holder or debenture stock holder cannot petition. It

will be otherwise where the' debenture or debenture stock cer-

tificate (o), gives a direct covenant with the company, or where

interest is in arrear, and there are coupons for it which are negotiable

instruments {])).

Where a person has got a garnishee order against a debt due

(e) Law Court Chambers Co. (i) Borough of Portsmottth, etc.,

(1889), 61 L. T. 669. Tramways, [1892] 2 Ch. 362.

(/) Moor V. Anglo-Italian Bank (k) Portstewart Tramways, [1896]

(1879), 10 C. D. 681 ; and see also 1 Jr. 265.

Carmarthenshire Anthracite Coal and {I) Olathe SilverM ining Co. ( 1 884),

Iron Co. (1875), 45 L. J. (en.) 200. 27 C. D. 278.

In Cambrian Mining Co. (1881), 29 (m) Uruguay Central andHygucri-

W. R. 881, a petitioning mort- tas Railway Co. of Monte Video

gagee was restrained from exer- (1879), 11 C. D. 372. The form of

cising the power of sale in his debenture was very unusual. The

mortgage pending the hearing of coupons were mere tokens, and not

the petition. negotiable instruments.

(<7) Great Western Forest of Dean (n) Dunderland Iron Ore, [1909

Coal Consumers Co. (1882), 21 C. D. 1 Ch. 446.

769. (o) Cp. Robinson v. Montgomery-

{h) Heme Bay Waterivorks Co. shire Brewery, [18961 2 Ch. 841.

(1878), 10 C. D. 42 ; Exmouth {])) Dunderland Iron Ore, [1909]

Docks (1873), 17 Eq. 181. 1 Ch. 446.



822 Winding-up

from a company, neither he {q), nor, it would seem, the person

against whom such order has been made (r), is a creditor who can

petition to wind up tlie company ; they could probably jointly

petition (s), and the garnishor can in a proper case obtain judgment

under 0. 42, r. 24, R. S. C, and then present a petition in respect

of such judgment, but where there is property on which execution

can be levied, execution, and not an order of this nature, is the

proper remedy in respect of a garnishee order {t). Where a person

has parted with his interest in a debt, he is not a proper sole peti-

tioner, even though there has been no assignment legal or equit-

able (u). A creditor for an unliquidated or unascertained amount
cannot present a winding-up petition. Thus, where a company had

taken possession of land under the Lands Clauses Acts, and the

amount it had to pay had been fixed, but the title had not been

investigated, it Avas held that the owner of the land had not got a

good petitioning creditor's debt (x), and a similar result followed

where the claim was based on alleged fraudulent misrepresenta-

tions (y). In such cases the claimant must convert his claim into a

judgment before he can petition (?/). A judgment creditor is not

bound on a petition to show that his judgment has been regularly

obtained, but where it is impeached the Judge may stand the

petition over until the question is settled in a separate action (:;), or

he may try the question on the hearing of the petition itself (a).

An illegal debt will not support a petition (b). A debt incurred

in a voluntary winding up will be sufficient to support a petition for

a compulsory order, and also it is thought, for an order to continue

the voluntary winding up under supervision (c). In one case where

a company on presentation of a petition against it paid part of the

petitioning creditor's debt, and agreed to pay the rest on a certain

day, and the petitioner, on the company making default, proceeded

with his petition, an order was made on the terms that he should

pay back the money he had received (d).

(q) Combined Weighing and Ad- 6 C. D. 477 ; see also Gold Hills

vertising Machine Co. (1889), 43 Mine Co. (1883), 23 C. D. 210.

C. D. 99. (2) Bowes v. Hope Life Assurance
(r) European Banking Co. (1866), Co. (1865), 11 H. L. C. 389; Uni-

2 Eq. 521 ; and see also the case ver.9al Bank (1866), 14 W. R. 705,

cited in the preceding note. 906.

(s) Cp. Bartitsu Light Cure, Times (a) United Stock Exchange (IS8[>),

Newspaper, January 13, 1908. 51 L. T. 687.

(t) Pritchett v. English and (h) South Wales Atlantic Steam

-

Colonial Syndicate, [1899] 2 Q. B. ship Co. (1876), 2 Ch. 763.

428. (c) Bank of South Australia (No.
(m) Pentalta Exploration (1898), 2), [1895] 1 Ch. 578, which throws

W. N. 55. considerable doubt on -BanAjo/iSowZ/t

(x) Milford Docks Co. (1883), 23 Australia (No. 1), [1894] 3 Ch. 722.

C. D. 292. (d) Liverpool Civil Service Asso-

(y) Pen-y-van Colliery Co. (1877), ciation (1874), 9 Ch. 511.
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The Court is very unwilling to allow its winding-up jurisdiction

to be used for the purpose of collecting small debts, and it has

therefore made a rule that in the absence of special circumstances it

will not make a winding-up order, where the petitioning creditor's

debt is under £50 (e). But this rule does not hold where special

grounds for a winding-up order are shown (/), or where it is obvious

that the company is making use of the rule for the purpose of defeat-

ing its creditors {(f) or where the petition is supported by other

creditors whose debts with that of the petitioning creditor exceed

£50 (h). The executor of a creditor can petition before he has

proved the will {i). Where a judgment creditor had had his judg-

ment reversed between the presentation and hearing of the petition,

the petition was dismissed with costs (Jc). The Scotch Courts

apparently take the view that the fact that the petitioning creditor's

debt is under £50 is no reason for declining to make a winding-up

order, even where the company has no assets (Z).

With regard to contributories, the term " contributory " means

every person liable to contribute to the assets of a company {m) in

the event of its being wound-up (n).

In the event of a company being wound up, every present and

past member is subject to the provisions of section 123 of the Act

(for limiting liability, etc.) liable to contribute to the assets of the

company (o).

Under the old Act it was held {p) that a contributory included a

(e) Milford Docks Co. (1883), 23 (k) Anglo-Bavarian Steel Ball Co.

C. D. 292 ; Herbert Stanching dh Co., (1899), W. N. 80. The petitioner

(1895), W. N. 99 ; Industrial Assur- had taken stops towarils appealing

ance Association, [1910] W. N. 245. from such reversal.

The rule was not appUed in Yates (I) Spiers d; Co. v. Central Build-

Collieries and Limeworks Co. (1883), in^ Co., [1911] S. C. 331.

W. N. 171. (ni) In s. 74 of the Companies

(/) Fancy Dress Balls (1899), Act, 1862, the words "under this

W. N. 109, A case where execution Act " occur here.

had been Lssued and had been (n) Companies (Consolidation

retiuned unsatisfied : see the old Act, 1908, s. 124.

case of Ex parte Wright (1859), 1 (o) Ibid., s. 123.

De G. F. & J. 257. ( p) National Savings Bank Asso-

{g) World Industrial Bank, [1909] ciation (1866), I Ch. 547 ; Anglesea

W.N. 148; In re Cobo Co. {nnre- Colliery Co. (1866), 1 Ch. 555;

ported), 0034 of 1911, on October Rica Gold Washing Co. (1879), II

17, 191 1,Eady, J., intimated he was C. D. 36; Peveril Gold Mines,

prepared to follow this case, but the [1898] I Ch. 122; The jurisdiction

petitioner was ultimately paid, so was doubted in the earlier case of

no order went. Cheshire Patent Salt Co. (1863), 1

(h) Leyton and WaUhamMowe N. li. 533 : and see also Patent

Cycle Co. (1902), 50 W. R. 93; Bread Machinery Co. (1866), 14

[1901] W. N. 225. L. T. 582 : but was recognized in

(i) Masonic and General Life Lancashire Brick and Tile Co.

Assurance Co. (1885), 32 C. D. 373. (1865), 34 Beav. 330; London
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fully paid shareliolder, because lie was liable to contribute to the

assets of the company under section 38 of the Act of 1862 {q), although

it was true that the later words of that section took away such liability.

Some emphasis was laid in these decisions on the words " under this

Act," in section 74 of the Act of 1862, but probably the absence of

such words in the existing section does not make any difierence.

With regard to share warrant holders " the bearer of a share
" warrant may if the articles so provide be deemed to be a member
" of the company within the meaning of this Act either to the full

" extent or for any purposes defined in the articles " (r). It would
seem, therefore, that a share warrant holder is, at all events, where
the articles provide that he is to be a member for all purposes, a

contributory {s), but he will in many cases where section 137 (1) (a)

(ii) {t) applies, be precluded from petitioning, as the shares in such

share warrant will not have been " held by him and registered " in

his name for at least six out of the eighteen months preceding the

winding-up (u).

Under section 137 (3) the shares have only to be " held by or

registered " in the name of' the wife or a trustee for the husband or

wife.

As the expression " share " usually includes " stock " in the

Act {x), it is thought that the section will not exclude stockholders.

A fully paid shareholder will, however, have to prove and allege

in his petition that there will be substantial assets for distribution

among the shareholders {y), though possibly, since the Companies

(Winding-up) Act, 1890, less will in some cases have to be shown in

this way than formerly.

Armoury Co. (1865), 11 Jiir. (n. s.) 1865 before the Act of 1867 first

96S; Tiimacacori Mining Co. (1814:), introduced provisions correspond-

17 Eq. 534; Constantinople and ing with those of s. 137 (1) (a) (ii.)

Alexandria Hotels (1865), 13 W. R. of the present Act.

851, and also probably in Patent {t) See supra, p. 818.

Artificial Stone Co. (1864), 34 (m) See Wala Wynaad Indian
Beav. 185. Gold Mining Co. (1882), 21 C. D.

{q) Corresponding with s. 123 of 849. In Positive Government Secu-

the present Act. rity Life Assurance (1877), W. N.
(r) Companies (Consolidation) 23, the point was argued, but the

Act, 1908, s. 37 (4). There is an petition was dismissed on other

exception which is immaterial for grounds,
the present purpose. {x) Companies (Consolidation)

(s) In Liltlehampton Steamship Act, 1908, s. 285.

Co. (1865), 2 De G. J. & S. 521, an (y) Rica Gold Washing Co. (1879),

order was made on the petition 11 C. D. 36; Diamond Fuel Co.

of a holder of a scrip certificate for (1879), 13 C. D. 400. But cp.

shares on his undertaking to do Fromm's Extract Co. (1901), 17

all things to become a complete T. L. R. 302.

shareholder. This was decided in
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Advanced {z) and withdrawing members (a) of building societies,

unless, in the latter case, they have been paid of! {h), are con-

tributories (c).

It would also seem that persons liable to be placed on the B list

of contributories are entitled to petition always assuming they are

not precluded by section 137 (1) (a) (ii) of the Act {d).

With regard to section 137 {a) (ii) of the Act, as already pointed

out, it may preclude share warrant holders from petitioning in some

cases, but a person in whose name shares have been registered will

not be precluded from petitioning by the fact that he has not been

beneficially interested in the shares during all or part of the requisite

six months (e).

It has been held that where an order was made requiring a com-

pany to allot certain shares to a person, and to register them in his

name, and the company made default for a period of six months,

such person was not precluded by the section from petitioning (/) ;

but where the Court is dealing with these provisions, it usually will

not deal mth the question of whether a person ought to have been

registered or to have been an original allottee, but will have regard

only to what has actually happened (fj). A shareholder in a statutory

company can petition (A).

A company cannot by its articles in any way derogate from a

shareholder's right to petition (t), and it is doubtful whether it can

enter into an agreement with a member or any other person pre-

cluding him from petitioning, on the whole, however, it is thought

that such an agreement would be binding (k). At one time it was

considered that the fact of a shareholder being in arrear with calls

was an absolute bar to his presenting his petition {I), and that if this

(z) Professional Commercial and (e) Wala Wynaad Gold Mining

Industrial Building Society (1871), Co. (1882), 21 C. D. 849.

6 Ch. 856; Queen's Building (/) Patent Steam Engine Co.

Society (1871), 6 Ch. 815; Don- (1878), 8 C. D. 464.

caster Building Society (1867), 3 {g) Re a company, fl894] 2 Ch.

Eq. 158. 349, reported sub nam. ; Advance

(a) Sibun v. Pearce (1890), 44 Boiler Co. (1894), 63 L. J. (ch.)

C. D. 354 ; and see also Pepe v. 565.

City and Suburban Pertnanent Build- (h) SoiUh Staffordshire Tramways
ing Society, [1893] 2 Ch. 311. (1894), 1 Mans. 292 ; 8 Rep. 288.

(6) Sheffield and South Yorkshire (i) Peveril Gold Mines, [1898]

Permanent Building Society (1889), 1 Ch. 122.

22 Q. B. D. 470. (k) Tliis .seems to be tlie result

(c) See aupra, pp. 809 and 810, as of Welton v. Sajfery, [1897] A. C.

to tlie restrictions on a contribulory 299. Soo also Punt v. Symons tfr

of a building society incorporated Co., [1903] 2 Ch. 506; Bailey v.

under the Act of 1874 presenting a Briti^sh Equitable, [1904] 1 Ch. 374;

petition. [1900J A. C. 35 Ellis v. Dadson
(d) Buckley, 9th Ed. p. 321, and (1891), 60 L. J. (ch.) 353.

cp. 2Hmes Fire Assurance Co. (iSCil), (I) European Life Assurance

30 Beav. 596. Society (1870). 10 Eq. 403,
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fact appeared on the petition it rendered it demurrable (m). This

view was not the view originally taken by the Courts (w), and it has

not prevailed, for a petitioner has been allowed to proceed with his

petition on paying the amount of his arrears into Court (o), and on

his undertaking that the order, if made, should not be drawn up till

all arrears of calls were paid (p). In this last case the petition was

ultimately dismissed, and a peremptory order was made on the

petitioner to pay his calls and interest, and also a debt due from

him within a week. Usually, however, no winding-up order will be

made unless all calls have been paid or paid into Court (j?).

A petitioner who, while liis winding-up petition is pending, votes

for a resolution for voluntary winding-up will find it difficult to get

a compulsory order, but the fact of his having so voted will not affect

him if he ask for a winding-up subject to supervision (q).

Abuse of the Process of the Court.

A person who threatens to present a petition which, if presented,

would amount to an abuse of the process of the Court, will be re-

strained by injunction from so doing. Thus, in the case of disputed

debts, petitioners have been restrained from presenting petitions in

respect of such debts (r). In these cases the Court has jurisdiction

to interfere, because the mere presentation of a petition would or

might do irreparable damage (s).

In these cases the application must be made in a separate action

started for the purpose, but an order may be on an interlocutory

application in such action {t). For similar reasons where a petition

has been presented which amounts to an abuse of the process of the

Court, an order may be made on an interlocutory motion in the

winding-up restraining the petitioner from advertising the petition

(m) Steam Stoker Co. (1875), 19 interpreting the Act.

Eq. 416. In this case the petition (p) Crystal Reef Gold Mining Co.

,

showed a conditional tender by [1892] 1 Ch. 408.

the petitioner, and a subsequent {q) Marine and General Land and
offer by hLs solicitor of his own Investments (1890), 62 L. T. 723.

cheque, which was held not to be (r) Cercle Restaurant Castiglione

a good tender. v. Lavery (1881), 18 C. D. 555;

(n) In re Hodsell (1850), 19 Niger Merchants Co. v. Capper
L. J. (CH.) 234, an order was made (1877), 18 C. D. 557 n. ; 25 W. R.
though an action was pending 365, citing the apparently unre-

against the petitioner for calls. ported case of Merchants' Banking
See also Petersburg and Viborg Gas Co. of London v. Hough, December
Co. (1875), 33 L. T. 637; Birch 3,1874; New Traveller's Chambers
Torr and Vitifer Co. (1854), 1 v. C/mse (1894), 70 L. T. 271.

K. & J. 204. (s) Cadiz Waterworks Co. v. Bar-

(o) Diamond Fuel Co. (1879), 13 nett (1874), 19 Eq. 182.

C. D. 400, where James, L.J., said (t) See cases in the two preceding

that in European Life Assurance notes. These cases show what will

Society (1870), 10 Eq. 403, he had amount to a threat to present a

been supplementing rather than petition.
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and staying all further proceedings therein (w). On an application

of this sort the Court has power to dismiss the petition with costs (x).

Such orders have been made where the petition showed that the

petitioner was not entitled to petition because lie had not held his

shares for a sufficient period (y), and in cases where the petitioning

creditor's debt was disputed {x).

A person presenting a petition may also find himself cast in

damages in an action for malicious prosecution. In such cases the

injury which will be presumed to be caused to its fair fame and credit

by the public advertisement of the petition, will be all the damage
the (company will have to show, and if the company has paid its

promoters and is still a going concern, the fact that there was fraud

in its promotion, or that articles detrimental to it have appeared in

the papers, will not afTord a reasonable and proba})le ground for the

petition. Once the question of reasonable and probable cause is

left to the jury, the question of malice is left to them (2). There will

be no reasonable and probable cause for petitioning where a person

presents a petition as a contributory, if it turns out that he is not

a contributory unless he can show that he not only believed he was

a contributory, but had bona fide satisfied himself of the truth of

his belief (a).

Contempt of Court.

Where a petition has l>een presented or is about to be presented (h),

persons who get proxies for a voluntary winding-up and an in-

vestigation, will be guilty of contempt of Court if the investigation

is all a sham, and intended to hoodwink shareholders into passing a

resolution for voluntary winding-up, and tlius ])reventing a compul-

sory order being made (c).

It has been held that it is a contempt of Court to set out in a

newspaper the contents of a petition which contains charges of

fraud (tZ), or to speak of a bank against which a petition has been

{u) Re A Company, [1804] 2 Ch. first instance in tliis ca-se.

349, 8iib nom. Advance Boihr Co. (z) Quartz Hill Consolidated Hold

(1804), 63 L.J. (cH.) 565. For order Mining Co. v. Eyre (1883), 11

in this case, see infra, p. 833. An ex Q. B. D. 674.

parte injunction was granted in tlio (a) Quartz Hill Consolidated Gold
first instance in this case. In Mining Co. -v. Eyre (A'^o. 2) (1884),

London and Paris Exchange Co., 50 L. T. 274.

00315 of 1905 (unreported), Wak- (6) Apparently the petition need
RINGTON, J., stayed three petitions not actually liave been i)rescnted.
by creditors before they came on See Hunt v. Clarke (1889), 58 L. J.
for hearing. All the shareholders (q. h.) 400; Hex v. Parke, [1903|
of the company consented. 2 K. B. 432 ; Rex v. Davici, [1906]

(x) Gold Hill Mines (1883), 23 1 K. B. 32.
C. D. 210. (r) Septimus Parsonage <t Co.,

(y) Re A Company, [1894] 2 Ch. [1001] 2 Ch. 424.
3i9, sub nom. Advance Boiler Co. (d) Clullmliam and Swansea Rail-
(1894), 63 L. J. (CH.) 565. An ex way Carriage and Wagon Co. (1869),
parte injunction was granted in the 8 Eq. 580. For other cases where
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presented as a so-called bank and a fraudulent concern, and to say

that if its directors are examined there will be interesting revela-

tions (e). These cases depend on the principle that " nothing is

" more incumbent upon courts of justice than to preserve their

" proceedings from being misrepresented, nor is there anything of

" more pernicious consequence than to prejudice the minds of the
" publick against persons concerned as parties in causes before the
" cause is finally heard " (/). They have been doubted in some of

the later cases (g), but it is thought that they are good law (li) subject

to this, that the Court is now very slow to punish for contempt where

it is satisfied that the Act complained of is not in truth calculated to

interfere with the course of justice (i), and in this class of case, where

there is only a Judge and no jury, it will be more difficult to show
that matters of this sort will interfere with the course of justice {k).

A petitioner issuing circulars to fellow shareholders or, it would

seem, creditors, with a view of getting them to support a petition,

will not be guilty of a contempt, or, at all events, will not be punished

for contempt, whether such circulars contain statements substantially

the same as those in the petition or the affidavits supporting it (/),

or actual extracts from the same {m), though, of course, such circulars

may be libellous {n).

Where reflections on a party to litigation are not prompted by
the litigation, and do not directly bear on it, the Court will be very

slow to look upon such reflections as a contempt of Court (o). Where

the publication of pleadings has T. L. R. 241.

been lield to be a contemjit of (^) Plating Co. v. Farquharson
Court, cp. Bowden V. Russell (1811), (1881), 17 C. D. 49; New Gold

46 L. J. (CH.) 414 ; Kitcat v. Sharpe Coast Exploration Co., [1901] 1 Cli.

(1883), 52 L. J. (cH.) 134; and see 860. In both of these eases the

also the remarks of the Court in Re apphcation was dismissed with
Townshend (1906), 22 T. L. R. 341. costs, it being intimated in the

(e) See Crown Bank (1890), 44 former that the apphcation itself

C. D. 649. See also General Ex- almost amounted to a contempt
cliange Bank (1866), 14 L. T. 582, of Coiu-t : Reg. v. Payne, [1896] 1

where reflections on the petitioner Q. B. 577 ; London Flour Co.

were complained of. (1868), 17 L. T. 636.

(/) Per Lord Hardwicke, /?oac/t [k) Metropolitan Music Hall v.

V. Garvan (or Hall) (1742), 2 Atk. Lake (1889), 58 L. J. (cH.) 513.

469. (I) New Gold Coast Exploration

(g) See New Gold Coast Co., Co., [1901] 1 Ch. 860.

[1901] 1 Ch. 860; Reg. v. Payne, (m) London Flour Co. (1868), 16

[1896] 1 Q. B. 577, which also W. R. 474 : but see .%> Jo/m il/oore

commented on J. and P. Coats v. Mining Co. (1878), 37 L. T. 242.

Chadwick, [1894] 1 Ch. 347, which (n) Cp. Quartz Hill Consolidated

certainly was an extremely strong Mining Co. v. Beall (1882), 20
instance of tlie power of the Court. C. D. 501.

(/;.) Hunt v. Clarke (1889), 58 (o) Re Labouchere (1902). 18
L. J. (Q. B.) 490 ; Greenwood v. T. L. R. 208 ; Phillips v. Hesa
Leather Shod Wheel Co. (1898), 14 (1902), 18 T. L. R. 400.
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the party publishing such reflections does not know that there is any

litigation pending (p), or does not know and is under no duty to

know that he is publishing them, there will be no contempt (q), and

the Court will rarely, if ever, convict a person for a contempt unless

he has actual knowledge of the fact that he is doing a thing which

does or may amount to a contempt (r). Where it is sought to make a

company liable for contempt, the application should ask that the

company do attend and answer the contempt {s), but it cannot be

committed for contempt (t).

Bribing a witness, or attempting to do so (u), or publishing

reports of a private examination, afford examples of other forms of

contempt (x).

Where a contempt of Court has been committed the Court can,

instead of making an order for committal, grant an injunction (y),

and it can in proceedings of this nature give solicitor and client

costs (2). Applications for committal being of a criminal nature

cannot be compromised without the leave of the Court (a).

Security for Costs.

A question a petitioner will have to consider is whether or no he

will have to give security for costs of the petition. The liability of

a limited company to do this under section 278 of the Act has already

been considered, but in other cases the poverty of a petitioner is no
ground for ordering security unless, indeed, the petitioner is a mere
nominis umbra, and acting entirely in the interest of some one else (b).

The broad general rule is that a person ordinarily resident out

of the jurisdiction and coming forward as an actor or plaintiff is

( p) Metropolitan Mttsic Hall v. 671. In fact, except where substi-

Lake (18S9), 58 L. J. (oh.) 513; tuted service is allowed, these
Re Townshend (1906), 22 T. L. R. applications must always be served
341 ; Rex v. Freemari's Journal, personally. See Annual Practice,

[1902] 2 Ir. 82, seems scarcely 1912, pp. 725 et acq., and Yearly
consistent with these cases. Practice, 1912, pp. 625 et seq.,

(q) Mcleod v. St. Aubyn, [1899] notes to O. 44. r. 1, as to the

A. C. 549. It would seem that in practice in these cases.

Hunt v. Clarke (1889), 58 L. J. (w) Re Hooley ; Tucker's Case
(Q. B.) 490, there was a duty to (1899), 79 L. T. 306.

know. (x) American Exchange (1889),
(r) Rex V. Freeman s Journal, 58 L. J. (CH.) 706 ; Re Hooley, Ex

[1902] 2 Ir. 82; Rex v. Dolan, parte Hooley (1899), 19 L. T. lOG.

[1907] 2 Ir. 260. (y) j, and P. Coats v. Chaduick,
(s) Rex v. Freeman's Journal, [1894] 1 Ch. 347.

[1902] 2 Ir. 82, referring to OnsZow's {z) Plating Co. v. Farquharson
case (1874), L. II. 9 Q. B. 219. (1881), 17 C. D. 49.

(0 Re Hooley, Ex parte Hooley (a) Rex v, Newton (1903). 19
(1899), 79 L. T. 706. Whoro it is T. L. R. 627.
sought under O. 42, r. 31, R. S. C. (b) Coivrll v. Ta>ilnr (1HS6). 31
to make a director liable for the C. D. 34 ; While v! Butt, \ 1 909] 1

contempt of a company he must K. B. 50, overruling it is thought
be personally served : McKeown y/. Carta Para Mining Co. (1881), 19
Joint Stock Institute, [1899] 1 Ch. C. P. 457.
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always liable for security for costs unless the company is indebted

to him or has moneys of his in hand (c). Under this rule a petitioner

with an English judgment or an admitted debt will not be liable to

give security {d), but it is otherwise where the debtor company has

admittedly no assets and is in the course of voluntary winding up (e),

or where the judgment is a foreign one (/). For this purpose a

person resident in Scotland or Ireland, but petitioning here, is

resident out of the jurisdiction (g), but it would seem that security

will not be ordered again.st persons resident in Scotland and Ireland

who come forward as actors or plaintiffs in proceedings in the course

of a winding up, for in such case the provisions of section 180 of the

Act {}>) provide a sufficient means for recovering any costs they may
be liable to pay (i). Where, however, a person resident out of the

jurisdiction has a considerable amount of property of a more or less

fixed and permanent nature within the jurisdiction, there will be

no order for security {k).

Order 65, r. 6, K. S. C. provides that in any cause or matter in

which security for costs is required the security shall be of such

amount and be given at such times and in such manner and form

as the Court or a Judge shall direct. The mere fact that a company
against whom a petition has been presented has put in affidavits,

will be no waiver of a right to security (l). A special case will have

to be made out where security for more than £100 is asked for (m).

Other cases where security will be ordered are cases where the

petitioner cannot be found at the address given and has no other

known address (n), and cases where the petitioner is a contingent or

prospective creditor (o).

(c) Pretoria Pietersberg Railway Companies (Consolidation) Act,

Co., {No. 2) [1904] 2 Ch. 359 ; Ex 1908, seems to have no application,

parte Latta (1850), 3 De G. & Sm. as if the petition is dismissed the

186. order will not be " for or in the

(d) Contract and Agency (1887), course of winding-up a company."
57 L. J. (cH.) 5. (h) See post, pp. 1022 et seq., as

(c) Alabama Portland Cement, to this section.

[1909] W. N. 157. {i) Queensland Mercantile Agency

if) Crozat v. Brogden, [1894] 2 (1892), 61 L. J. (ch.) 48.

Q. B. 30. (k) Fontaine's Case (1889), 41

(<;) East Llangynog Lead Mining C. D. 118 ; Apollinaris Co.'s Trade-

Co. (1875), 23 W. R. 587 ; Fontaines marks, [1891] 1 Ch. 1.

case (1889), 41 C. D. 118. It is not (I) Home Assurance Association

thought that the effect of s. 100 of (1871), 12 Eq. 112.

the Judicature Act, 1873, is to make (m) Paxton v. Bell (1876), 24

an order on a winding-up potition W. R. 1013.

a judgment within tho moaning of {n) Sturgis {British) Motor Power

the Judgments Extension Act, Syyidicatc (1886), 53 L. T. 715.

1868. ^ee Ex parte Chinery {\?,'ti^), (o) Companies (Consolidation)

12 Q. B. D. 342 ; and s. 180 of the Act, 1908, s. 137 (1) (c).
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ORDER for security FOR COSTS.

00417 of 1910.

In the High Court of Justice,

Companies (Winding-up).

IVIe. Registrar Hood.

Thursday- the 1st day of December 1910.

In the Matter of The Companies (ConsoUdation) Act 1908

and

In the Matter of the Netherlands Promotion S}Tidicate Limited.

Upon the Application (by summons dated the 28th day of November
1910) of the above-named Netherlands Promotion SjTidicate Limited
whose registered office is situate at in the Cit\- of

London and upon hearing the solicitors for the Applicant and for H.
A. F. (the Petitioner named in the petition to wind-up the above-
named Company presented unto the Court in the above matter on the 24th
November 1910) the Respondent to the said summons and upon readino-

the said petition and the affidavit of H. A. F. filed the 24th Novemlxr
1910—

It is Ordered that the Petitioner the said H. A. F. do forthwith

procure some fit and proper person on his behalf to give security

by bond to the above-named Company in the penal sum of Twenty-five

pounds conditioned to answer costs in case any costs shall be ordered to

be paid by the said H. A. F. but in lieu of procuring such bond the said

H. A. F. is to be at liberty forthwith to lodge the sum of Twenty-five pounds
in Court as directed in the Lodgment Schedule hereto.

And it is Ordered that until such bond is procured or lodgment made
and notice thereof given to the Solicitors for the Netherlands Promotion
S3Tidicate Limited all further proceedings in the matter of the said Petition

be stayed.

Lodgment Schedule.

In the High Court op Justice,

Companies (Winding-up).

1st December 1910.

Re The Companies {Consolidation) Ad, 1908. And Be The Netherlands

Promotion Syndicate Limited. 00417 o/1910.

Ledger Credit as above " Security for Costs of The Netherlands Promotion

Syndicate Limited."

Part irnlars of Funds to be
lodgefi to the Account of the

Paymaster-General.



832 Winding-up

Contents of thp: Petition.

The petition must show all the facts on which the petitioner relies,

for an order will only be made secundum allegata et probata. Thus

it will be necessary to set out definitely any debt or demand on which

the petitioner relies (^), and, in the case of a fully paid shareholder,

the petition must show that there will be some tangible assets for dis-

tribution among the shareholders {q) ; but it would seem to be unneces-

sary for a petition to show assets in other cases (r). Again, where the

petitioner's case is that there has been fraud, he must clearly set out

the fraud complained of (s), and where his case is that the substratum

of the company is gone, he must show on the face of his petition that

substantially speaking, the company is not carrying on any business

it is entitled to carry on [t). It is apparently not absolutely necessary

for a contributory to show in his petition that he is not precluded by

section 137 (1) {a) (ii) from petitioning, as this is a matter which the

company can ascertain from its own books {x), but the practice is

to set out this fact in the petition, and it is necessary, where the

company does not appear, for affidavits to satisfy the Court on this

point (?/).

Where a petition for a compulsory order had been presented,

and before the hearing a voluntary winding-up took place, it was

formerly not absolutely necessary for the petitioner, if at the hearing

he asked that the voluntary winding-up should be continued under

supervision to amend his petition by setting out the voluntary

winding-up (z) : but now it is the universal practice and also, it

may be said, convenient, to ask for leave to so amend.

Where a petition does not on the face of it show a case for winding-

up, it is what is called demurrable, and may be dismissed at the

( p) Wear Engine Works Co. Rules, 1909.

(1875), 10 Ch. 188. (s) Rica Gold Washing Co. {1^19),

iq) Rica Gold Washing Co. (1879), 11 C. D. 36.

11 C. D. 36: this is not altered (t) New Gas Co. (1877), 36 L. T,

by s. 141 (1) of the Companies 365; 37 L. T. Ill; 5 C. D. 703.

(Consolidation) Act, 1908 ; Kaslo- See also Langham Skating Rink

Slocan Mining and Financial Corpo- (1877), 5 C. D. 669.

ration, [1910] W. N. 13. (x) City and County Bank (1875),

(r) This view is contrary to a 10 Ch. 470.

practice note set out in, [1902] (y) Glendower Steamship Co.

W. N. 77 ; 18 T. L. R. 503 ; but (1899), W. N. 114.

having regard to s. 141 (1) and (z) Marine and General Land and

Crigglestone Coal Co., [1906] 2 Ch. Investment Co. (1890), 62 L. T.

327, and the other cases cited 723 ; and see also National Whole

therewith, post, p. 855 and pp. 856 Meal Bread and Biscuit Co., [1891]

et scq., such note would seem to 2 Ch. 151, where a petition asking

be wrong. This is borne out by for a winding-up under supervision

the forms (4 and 5) on the Ap- was amended so as to ask for a
pendix to the Companies (Wind- compulsory order ; as to readver-

ing-up) Rules, 1909, and rule 203 tising in such cases, see post, pp.
of the Companies (Winding-up) 840 and 841.
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hearing without the company putting in any evidence (a), and it

would seem that in such case all furtlier proceedings in it may be

stayed, or it may be dismissed on an interlocutory application in

the winding-up (b).

ORDER STAYING ALL FURTHER PROCEEDINGS ON PETITION.

(Title.)

Upon motion etc. this Court doth order that the said G.J. be perpetually

restrained from advertising the said petition and from all further pro-

ceedings thereunder. And it is ordered that the said G.J. do pay to the

said Advance Boiler Company Ltd. the costs of the said motion. Such

costs to be taxed. Advance Boiler Company, Ltd., OOSi) of 1894, Vaughan-
WlLLlAMS, J., April 18th, 1894 (reported svb nom. Re a Company, [1894]

2 Cli. 349).

At the same time the Court, or even the Court of Appeal (c), can

give leave to amend, and even after the order was made, but before

it was drawn up, it has given leave to amend a slip in the name of

the company, as it appeared in the title to the winding-up (d). A
winding-up petition must be dated and will have a distinctive

number assigned to it in the office of the Eegistrar (e), and will have

a title in one of the following forms. Every petition will bear a £2

impressed stamp (/).

GENERAL TITLE (HIGH COURT).

In the High Court of Justice,

Companies (Winding-up).

Mr. Justice

No. of 19

In the Matter of the Companies (Consolidation) Act 1908.
* Insert full and

c3p:ny. In the Matter of* Limited.

(a) New Gas Co. (1877), 30 L. T. Samuel Birch Co. (1907), W. N. .SI,

364 ; 37 L. T. Ill ; 5 C. D. 703. and infra, p. 839, as to the practico

(6) See 7?e a Company, [1894] 2 now in cases where the name is

Ch. 349, reported sub nom. Ad- wrongly given.
Vance Boiler Co. (1894), 63 L. J. (e) Companies (Winding-up)
(CH.)565; Cold Hill Mines (\%%2), Rules, 1909, r. 11, and Appendix,
23 C. D. 210. Form 1. Niunbers and dates may

(c) Wear Engine Works Co. (\%15), be denoted by figures. All proceed-
10 Ch. 188; Queen's Building ings in any matter subsequent to tho
Society (1871), 6 Ch. 815. first proceeding must bear the same

(d) Army and Navy Hotel ( 18S()), number as the fii-st proccodin<i.
31 C. D. 644 ; Newcastle Machinisls (/) Order as to fees of July 31,
Co. (1888), W. N. 240; but sou 1908.

S.C.L. 3 „
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general title (county court).

In the County Court of

holden at

No. of 19

* Insert full In the Matter of the Companies (Consolidation) Act 1908
name of

^^^^^
Company. ^ ^^^^ Matter of * Limited {g).

Where an Industrial and Provident Society' or an incorporated Building

Society is the subject of a petition the title " In the Matter of the Industrial

and Provident Societies Acts 1893 to 1895" or "in the Matter of the

Building Societies Acts 1874 to 1894," as the case may be, will be put

before the title " In the Matter of the Companies (Consolidation) Act

1908."

Where a i^etition is against a Limited Partnership the title will be

In the Court of

Limited Partnerships Winding-up (/t).

In the Matter of the Limited Partnerships Act 1907 and of

The Companies (Consolidation) Act 1908

and

the name of the matter to which it relates (i).

Every petition for the winding-up of a company by the Court or

subject to the supervision of the Court must be in the Forms 4 and 5

in the Appendix to the Companies (Winding-up) Rules, 1909, with

such variations as circumstances may require {k).

Such forms are as follows :

—

FORM OP PETITION (NO. 4).

{Title.)

To*

f c"^?^'^'^
The humble petition off sheweth as follows:—

t Insert full !• The Company, Limited (hereinafter called the Com-

name, title, pany) was in the month of , incorporated under the
etc., of Companies Acts.

1 State the ^- "^^^^ registered office of the Company is at $

full address 3. The nominal capital of the Company is £ divided into

of the regis- shares of £ each. The amount of the capital paid
tered office j-- j -j • n
so as suffi- "P °^' credited as paid is £

ciently to 4. The objects for which the Company was established are as

show the follows :

—

district in m
which it is

situate. ^^^ other objects set forth in the Memorandum of

Association thereof.

[Here set out in paragraphs the facts on which the petitioner relies,

and conclude as follows] :

—

{g) Companies (Winding-up) (i) Limited Partnerships (Wind-

Rules, 1909, r. 11, and Appendix, ing-up) Rules, 1909, r. 10.

Form 2. {k) Companies (Winding-up)

{h) The name of the Judge will Rules, 1909, r. 25.

be set out in the following line.
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Your petitioner therefore humbly prajs as follows :

—

(1) That the Company, Limited, maj' be wound-up Iiy the

Court under the provisions of the Companies (Consolidation)

Act 1908.

(2) Or that such other order may be made in the premises as shall

* This note Jx; just.

will be un- Note.—*It is intended to serve this petition on
neceasary if

the Company
is petitioner.

PETITION BY UNPAID CREDITOR ON SIMPLE CONTRACT
(NO. 5).

{Title.)

Paragraphs I, 2, 3, and 4 [as in tiie preceding form].

5. The Company is indebted to your petitioner in the sum of

• State con £ for*

sideration for 6. Your petitioner has made application to the Company for

the debt with pajTnent of his debt, but the Company has failed and neglected
particulars . ,, _i i^i r

so as to P^y same or anj' part thereot.

establish 7. The Company is [insolvent and] unable to pay its debts.

that the debt 8. In the circumstances it is just and equitable that the
canne is Company should be wound-up.

Your petitioner therefore, etc. [as in the preceding form].

Where tlie petitioner is a contributory it is the practice, though

,

as stated above, not absolutely necessary, to show that he is an

original allottee, or has held his shares and had them registered in

his name for six out of the preceding eighteen months.

In substratum cases the clause in the memorandum which is

alleged to limit the powers of the company should be set out, and if

such clause refers to an agreement, the effect of such agreement

may often be usefully set out.

Where the petitioner is the holder of fully paid shares, it is

necessary to set out by reference to the last balance sheet or other-

wise, the reasons the petitioner has to think he will get something

out of the winding-up {I), and it may possibly be desirable to do this

in some other cases also. Where there is a voluntary winding-up

this fact should be stated, and the reasons why the petitioner wants

a supervision or compulsory order (m). The facts that are meant

to show fraud or a likelihood of misfeasance proceedings, or the

desirability of an examination under section 174 or section 175 of

the Act should also be fully set out.

Where the petition is against a limited partnership, the pro-

visions of Rules 25 and 28 of the Companies (Winding-up) Rules,

1909, and of Rule 3 of the Rules of the Supreme Court (Ireland),

1905, do not apply, but every petition will be in the form below set

(I) See supra, p. 824. (m) See infra, pp. 1291 ct acq.
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out, witli such variations as the circumstances may require, and

must be served in maimer prescribed by the ndes {n).

A petition for tlie winding-up of a limited partnership if pre-

sented in the name of the firm, must be signed by all the general

partners if there be more than one (o).

FORM OF PETITION FOR WINDING-UP A LIMITED PARTNER-
SHIP

( p).

{Title.)

* Insert title To *

°t hisertfull
"^^^^ humble petition off showeth as follows:—

name title (1) '^^^^ ^"'"^ '^^ (hereinafter called "the firm") was,

etc., peti- on the day of registered under the Limited Partnerships

^l°"state til
^^^ ^^^^'

full address (^) ^^^® principal place of business of the firm registered under

of the the said Act is at J
present ^nd was formerly at

place of busi- ^^^ ^^^^ general nature of the business as registered is as

ness as regis- follows :

—

tered, so as (4) The full name of each of the partners as registered is as
to show the r n
]• . • ,

• tollows :—
district 111

which it is The said and being registered as general partners

situate, and and and as limited partners.
all changes ,^. rpj^^ ^^^^ contributed by each of such limited partnersmade during ^ ' '' ^

the continu- was as follows :—
ance of the By the said £
partnership. By the said £

and the same sums were respectively paid in cash and otherwise to the

following extent.

As to the said sum of £ the sum of £ part thereof

in cash and the balance (in goods or as the case may be).

As to the said sum of £ the sum of £ part thereof in

cash, and the balance (represented by the value of tlie goodwill of the

business acquired by the said firm, or as the case may be).

(6) The firm was on the day of dissolved by (mutual

consent or as the case may be) (or has ceased to carry on business or is

carrying on business only for the purpose of winding-up its affairs).

(Or is unable to pay its debts.)

(Or in the circumstances, it is just and equitable that the firm should

be wound up by the Court.)

§ If all the Your Petitioner therefore humbly praj's as follows :

—

partners join 1. That the firm may be wound-up by the Court.
in the peti-

£. Or that such other order may be made in the premises as
tion this note , „ , .

will be un- shall be just.

necessary. NoTE.^—§ It is intended to serve tliis petition on

(«) See supra, p. S02. See Hughes ing-up) Rules, 1909, r. 9.

«& Co., [1911] 1 Ch. 342, for a case of (p) Limited Partnerships (Wind-
a winding-up order against a limited ing-up) Rules, 1909, Appendix,
partnership. Form 1.

(o) Limited Partnerships (Wind-
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Presentation and Advertisement of Petition.

A petition must be presented at the office or chambers of the

Registrar, and he appoints the time and place at which the petition

is to be heard. Notice of the time and place appointed for hearing

the petition is written on the petition and sealed copies thereof, and

the Registrar may at any time before the petition has been advertised,

alter the time appointed, and fix another time (q).

The expression " Registrar " in these rules means in the High

Court any of the Registrars in Bankruptcy of the High Court, and

any person who is appointed to fill the office of Registrar under these

rules, and where a winding-up of a company is in the District Registry

of Liverpool or Manchester, means the District Registrar ; and in a

County Court, where there are joint registrars, means either of such

Registrars, or a Deputy Registrar, and in any Court other than the

High Court, means the officer of the Court whose duty it is to exercise

in relation to a winding-up the functions which in the High Court are

exercised by a Registrar or Master (/•).

Where a petition is presented in or immediately before vacation,

then as soon as the Registrar lias fixed a time for the hearing of a

petition, an ex parte application is made to the vacation Judge, if

the vacation has begun, and if it has not, to the winding-up Judge,

to fix a day in the vacation for the licaring if the petitioner desires

that the petition shall come on in vacation.

Every petition must be advertised seven clear days before the

hearing as follows :

—

(1) In the case of a Company whose registered office, or if tliere sliall

be no such office, then wliose principal or last kjiown principal

place of business is or was situate witliin ten miles of the principal

entrance of the Royal Courts of Justice once in the London

Gazette, and once at least in one Ijondon daily morning newspaj^er,

or in such other newspaper as the Court (s) directs.

(2) In the case of any other Company, once in the London Gazette, and

once at least in one local newspaper circulating in tlie district

where the registered office, or principal or last known place of

business, as the case may be, of such Company is or was situate,

or in such other news])apcr as the Court directs.

(3) The advertisement nmst state the day on which the petition was

(7) Companies (Win(.lin<x-up) rospoctivo rogistrios : ihid., r. 210
Rules, 1909, r. 2G. and r. 2. Rules of Supromo Court.

(r) Companies (Winding-up) 1887. A petitio!i is " answored "

Rules, 1909, r. 2. Petitions pro- when the time and place for hearing
sented in the district registries of is written on it.

Liverpool and IManchestor respec- («) I.e. the Court having juris-

tively and requiring answer must diction to wind up (ho company :

ho answored in the name of one of Companies (Winding-up) Rules,
the district registrars of the same 1909, r. 2.
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presented, and the name and address of the petitioner, and of

his solicitor and London agent (if any), and must contain a note

at the foot thereof, stating that any person who intends to appear

on the hearing of the petition, either to oppose or support, must

send notices of his intention to the petitioner, or to his sohcitors

or London agent, within the time and manner prescribed by

Rule 33 (t), and an advertisement of a petition for the winding-up

of a Company by the Court wliich does not contain such a note

will be deemed irregular («).

If the petitioner or his solicitor does not within the time pre-

scribed by the rules or within such extended time as the Registrar

allows, duly advertise the petition in manner prescribed by this rule,

the appointment of the time and place at which the petition is to be

heard wall be cancelled, and the petition will be removed from the

file in the Companies (Winding-up) oflSice, unless the Judge or

Registrar otherwise directs (w).

The object of the last part of this rule is to prevent a petition

being presented, and then hung up and not advertised. This

practice having formerly prevailed, the idea being by the mere threat

of the petition being advertised to force the company to terms. It

has been said that the advertisement of a petition is notice to all the

world of its having been presented (x), but later this doctrine was

limited to cases where the person alleged to have notice could have

seen the advertisement (y), and now it would seem that such an

advertisement is only notice to those who have, in fact, actually

seen it (2).

The form of advertisement prescribed by the rules is as

follows (a) :

—

FORM OF ADVERTISEMENT.

(Title) (b).

* If the Notice is hereby given that a petition for the winding-up of the

winding-up above-named Company by * the High Court of Justice [or the

ect^to^siTwr-
County Court of holden at ] [or, as the case may be],

vision insert was, on the day of 19 presented to the said

instead of Court by the said Company [or, as the case may 6e]. And that the

(\
" ^^

b ^^^^ petition is directed to be heard before the Court sitting at

ject to super- on the day of 19 and any creditor or con-

vision of." tributory of the said Company desirous to support or oppose the

(/) Hoe post, p. 839, note (c), and 643 ; National Bank's case (Euro-

pp. 853 and 854. pean Arbitration), L. T. 92.

(?/,) Companies (Winding-up) ( 2) Fryer v. Ewart, [1902] A. C.

Rules, 1909, r. 27. 187.

{x) Emerson's Case (18G6), 2 Eq. (a) See Companies (Winding-

231, affirmed (1866), 1 Ch. 433; up) Rules, 1909, Appendix, Form 6.

Chapman's Case (1866), 1 Eq. 346. (6) The title will be the same as

(y) Oriental Bank Corporation, that of the petition.

Ex parte Guillemin (1884), 28 C. D.
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* In tlie making of an order on the said petition may appear at the time of

^'^h"^^ ®^""S by himself or * his counsel for that purpose ; and a copy

solicitor or." of the petition will be furnished to any creditor or contributory of

f To bo the said Company requiring the same by the undersigned on pay-
8ignedbythojjj^.jj(^ of the regulated charge for the same,
.solicitor to _. ,

tiie peti- Signed f [Name]

tinner or by [Address]

the peti-

. Note.—Any person who intends to appear on the hearing of

solicitor. the said petition must serve on or send by post to the above-

named, notice in writing of his intention so to do. The notice must state

the name and address of the
i
erson, or, if a firm, the name and address

of the firm, and must be signed by the person or firm, or his or their

solicitor (if any), and must be served, or, if posted, must be sent by

post in suflBcient time to reach the i;bove-named not later than six

o'clock in the afternoon of the of 19 (c).

In one case (d) Sir George Jessel directed a petition to be re-

advertised because the title referred only to the Companies Act,

1862, and not, as it should have done, to the Act of 1867. Whether

this case would or would not be follow'cd in a similar case, it seems

quite clear that an error, however small, in the name of the company

as appearing in the title to the advertisement, may render the ad-

vertisement of no effect (r), and the Court has never dispensed with ad-

vertisement, though possibly it has power to do so (/). The practice

nowadays in these cases would seem to be to order readvertisement {g),

and even where an order has been made on a petition in which a

company was wrongly named, the wrong name appearing also in

the advertisement, the Court ordered the petition to be amended,

re-served, and re-advertised, and then brought on for hearing again (A)-

(c) The day before the date 13(). Readvertisement was re-

appointed for the hearing of the quired by Buckley, J., in Rams-

petition : Companies (Winding-up) gafe Marine Palace and Pier Co.,

Rules, 1909, r. 33. 0013 of 1905. January 31, 1905, the

{d) Marczzo Marble Co. (1874), word " limited " having been oniit-

43 L. J. (CH.) 544. ted from the advertisement.

(e) City and County Bank (1875), (/t) Satmiel Birch Co., [1907]

10 Ch. 470. And see cases cited W. N. 31, not following Army and

below (next note but one) but I^uvy Hotel Co. (1S86), 31 C. D-

cp. Broad's Patent Night Light Co., G44 ; Neivcastle Machinists Co.

[1892] W. N. 8. (1888). W. N. 246. In E. S. Srull

(/) Soo Companies (Winding- and So7is, Ltd., Times newspaper,

up) Rules, 1909, r. 210, as to December 20, 1911, Eadv, J.,

extending and abridging time, and made the order, though the advor-

r. 217 validating proceedings in tisement and petition spoko of

spite of formal defects or of irregu- " E. S. Snell and Son, Ltd." The

larities unless the Court is of petition was directed to l)o amended,

opinion substantial injustice has There was evidence that the same

been caused thereby. mistake occurred in the name of the

{g) London and Provincial Pure company over its place of business.

Ice Manufacturing Co., [1904] W. N.
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Where, however, a wrong name appeared in the first advertisement,

but on the next day a fresh advertisement was inserted, such second

advertisement, being a day out of time, the Court dispensed with

further advertisement {i), though usually re-advertisement will be

ordered where the advertisement has not been inserted seven clear

days {k) before the hearing of the petition (/). An advertisement

stating a petition would be heard on Saturda}^ December 20,

December 20 being a Thursday, has been held to be bad (m), and so

has an advertisement that a petition would be heard on a legal

holiday (ti), but the time for advertisements will run in vacation (o).

If, by some oversight, the advertisement has not appeared seven

clear days before the hearing of the petition, this can be remedied

by an order under rule 216 of the Companies (Winding-up) Rules,

1909. The application can be made by summons in chambers, but

usually the Judge is asked to make such an order at the hearing of

the petition.

Re-advertisement was not required where the advertisement

wrongly stated the date when the petition was presented (p), nor

was it required where the note at the foot of the advertisement

required persons intending to appear to give notice some days before

the time when the rules require them to give notice (q), the omission

of such note will, however, invalidate the advertisement (r).

Where the advertisement and the petition only speak of a com-

pulsory order, their re-advertisement will usually be necessary if a

supervision order only is asked for at the hearing (s), but in such

cases a supervision order has occasionally been made without

re-advertisement if the majority of the creditors and contributories,

(i) City and County Bank (1875), W. N. 170.

10 Cb. 470; Consolidated Mineral Iq) Saul Moss and Sons, [1006]

Lead Mining Co. (1877), 25 W. R. W. N. 142; Broad's Patent Night

36. Ligh' Co., [1892] W. N. 5.

(k) Not only n the London (r) Hille India Rubber Co
, [1897]

Gazette, but also in the other papers W. N. 6. In Mont de Piete of

in which it has to be inserted. See England, [1892] W. N. 166, V.

English and Irish Church, etc., Williams, J., made an order though

Society (1862), 5 L. T. 306; and the advertisement contained no
see the present r. 27, supra, pp. 837 such note, but said it was not to

and 838. be a precedent.

(I) London and Westminster Wine (s) Practice Note, [1902] VV. N.

Co. (1863), 1 H. & M. 561 ; but see 77 ; New Oriental Bank (No. 1)

McLean dh Co. (1881), W. N. 8. [1892] 3 Ch. 563. But in Marine
(m) Joint Stock Companies a7id Oeneral Land and Investment

Winding-up Act, (1849) 13 Beav. (1890), 62 L. T. 723; Civil Service

434. Brewery, [1893] W. N. 5 ; and

(n) Dublin Grains Co. (1880), 17 United Bacon Curing Co., [1890]

L R Ir 512 ^' ^' ^'*' readvertisement was not
'
,

.'
r J r J- r, n xi required. And see also Electric

(o) London India Rubber Co. ^^^ Magnetic Co. (1881), 50 L. J.

(1866), 14 W. R. 527, 594. (ch.) 491. For form of readvertisg-

(
jo) Bull, Bevan <S; Co., [1891] ment, see ^os^ p. 841.
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or, in the case of a creditor's petition, a majority of the creditors are

before the Court. Where tlie advertisements and the petition speak

of a compulsory or supervision order alternatively, a supervision

order will be made without re-advertisement (t). Where the adver-

tisements and petition only speak of a supervision order, it will

usually not be necessary to readvertise if a compnlsory order is asked

for at the hearing {u), the reason being that a compulsory order is

considered to be more favourable to all parties.

Where a petition requires re-advertisement it will be stood over

for a fortnight (x). Re-advertisements will have to be not only in

the London Gazette, but in all the papers in which the original

advertisement appeared {y).

An advertisement which appeared a few hours before the petition

was presented was, under the old rules, held to be good (2).

FORM OF RE-ADVERTISEMENT.

In the High Court of Justice,

Companies (Winding-up).

Mr. Justice Neville.

No. 002 of I9II.

In the Matter of the Companies (Consolidation) Act 1908

and

In the Matter of the A.B. Limited.

In the Matter of a Petition dated 14th July, 1911.

Notice is hereby given, that the above petition for winding-up of the

abf)vc-namcd Company' by the High Court of Justice, directed to lie heard

on the 17th day of October, 1911, was adjourned by the Court, and will Ije

heard on Tuesday, the 24th day of October, 1911, before the Court, sitting

at the Royal Courts of Justice, Strand, London, when, in consequence

of the Shareholders of the Company having, at an Extraordinary General

Meeting held on the 12tli da^' of Octo]x>r, 1911, resolved that the Company
be wound up voluntarily, and tliat H.E., of

,

be appointed Liquidator, the Court will be asked by the ix;titioner

to make an order for the compulsory Avinding-up of the Companj'-,

or, in the alternative, for an order continuing the voluntary winding-up

of the Company under the supervision of the Court, instead of making

an order for tlic winding-uj) of the Company by tlie Court. Any
crtKJitor or contributory of tlie Company desirous to support or oppose

the making of an order on the said jx'tition, either for continuing the

winding-up of the Company under the supervision of the Court or for the

(t) New Morgan Gold Mining Co., Ice Manufacturing Co , [1904] W. N.

[1803] W. N. 79, does not represent 136 ; London and Wcstmiiifitrr Witic

the present practice. Co. (1863), 1 H. «fc M. r)61.

(u) National Wlwlemcal Bread (y) Donibeyand Son,[lHd')]W.'S.

and Biscuit Co., [1891] 2 Ch. 1.51, 146.

does not represent the present (z) Cork and Youghal Railway
practice. (18(56), 14 L. T. 750.

(x) London and rrovincial Pure
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winding-up by the Court, may appear at the time of hearing, by himself

or his Counsel, for that purpose.

X.Y. & Co.,

London, W.C,
Solicitors for the Petitioner.

Note.—Any person who intends to appear on the hearing of the said

petition on the. 24th day of October, 1911, must serve on or send by post

to the above-named, notice in writing of his intention to do so. The
notice must state the name and address of the person, or, if a firm, the

name and address of the firm, and must be signed by the person or firm,

or his or their Solicitor (if any), and must be served, or, if posted, must be

sent by post in sufficient time to reach the above-named not later than

six o'clock in the afternoon of the 23rd day of October, 1911.

The advertisement amounts to an invitation to creditors and

contributories to come in and support or oppose the petition (a).

Service of Petition.

Every petition must, unless presented by the company, be

served at the registered office, if any, of the company, and if there is

no registered office, then at the principal or last known principal

place of business of the company, if any such can be found, upon any

member, officer, or servant of the company there, or in case no such

member, officer, or servant can be found there, tlien by being left at

such registered office or principal place of business or by being served

on such member or members of the company as the Court may direct

;

and where the company is being wound-up voluntarily, must also be

served upon the liquidator (if any), appointed for the purpose of

winding-up the affairs of the company (6).

This rule is merely directory, and where service of the petition has

been accepted by a duly authorized solicitor, that will be sufficient (c).

Where there is a difficulty as to service, a summons for directions

as to the manner in which the service is to be effected should be

taken out (d). Such summons should ask for service in a particular

manner specified in the summons. The Court has acceded to an
application for service by advertisement (e).

Where the registered office of a company has been shut up
service has been effected by leaving a copy of the petition in the

post-box, and serving the solicitor and the directors who could be

found (/), and where the company has abandoned its registered

office, but has not taken a fresh one, service at the old registered

office may be in some cases sufficient {g).

(a) New Gas Co. (1877) 5 C. D. The Shcrhro Trading Syndicate,
703. 0186 of 1911, May 19, 1911, see

(b) Companies (Winding-up) Order, post, pp. 843 and 844, and in

Rules, 1909, r. 28. Investment and Agency Co., 0031 of
(c) Regent United Service Stores 1906, February 14, 1906, and see p.

(1878), 8 C. D. 75. 844 for order for substituted service.

(d) See Anglo-American Explora- (/) Londonand Westminster Wine
tion and Development Co., [1898] Co. (1863), 12 W. R. 6
1 Cli. 100. (g) City of London and Colonial

(e) Such orders were made in Fi7iance Association {186&). 36 L.J.
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Where the registered office had been demolished, service on the

secretary and two directors at an unregistered office was held to be

enough {h).

In cases where there was no registered office, service on the

chairman and general manager (i), on five directors (k), on the

subscribers to the memorandum (l), on the secretary and agents of

the company (m), and on the only director and the solicitors at what

was really the only known office of the company have been held to be

sufficient (n).

Where the company was in volimtary liquidation, and service

was therefore necessary on both the company and the liquidator,

and there was a difficulty about serving the company, service was

effected by serving the liquidator and the directors and the principal

shareholders (o), or the liquidator and the secretary (p). Where the

company is the petitioner and is in voluntary liquidation, it is not

necessary to serve the liquidator {q). The cases of companies whose

names have been struck off the register (r) and foreign companies (s),

have been considered above.

ORDER GIVING LEAVE TO SERVE PETITION BY ADVER-

TISEMENT (<).

(Title.)

Upon the appUcatiun by summons dated the 18th day of May 191 1 of

C.T.R. the petitioner named in the petition presented unto tliis Court

in the above matter on the I8th day of May 1911 and upon hearing tlie

solicitor for the api)licant and upon reading th(; said petition and an

affidavit of C.N. tiled this day, It is ordered that the publication by

advertisement on or before Tuesday the 23rd day of Ma> 1911, in the

(CH.) 832 ; but in Manchester and surancc Co. (186(1), 15 L. T. 263.

London Life Assurance and Loan (n) South Essex Estuary and

Association (1870). 9 Eq. 643, Rcclaitiation Co. (1868), 18 L. T.

service at a registered office whicb 178.

had been disused for eight years (o) Inventors' Association (1865),

was held to be insufficient. 13 W. R. 1015.

{h) Fortune Copper Minim/ Co. ( p) Petroleum Co. (186<)), 15

(1870), 10 Eq. 390. L. T. 169 ; and see also Stewart and

(i) National Credit and Exchange Brother (1880), W. N. 15.

Co. (1863), 7 L. T. 817. (q) Edward Chester <fc Co. (1903),

(k) Unit;/ General Assurance As- 52 W. R. 189.

aociation (18()3), 8 L. T. 160. (r) See Anglo-American Explora-

(l) Vellctri and Tcrrencina Co. lion and Development Co., [1898]

(1868), 18 L. T. 350. In this case 1 Ch. 100, and supra, p. 765.

there was an affidavit as to the (s) See supra, pp. 31 et srq., and

failure to find the office ; Great particularly [). 34, note (o), and

C'wyms}/mtoij Silver Lead Co. (ISGS), Companies (Consolidation) Act,

17 L. T. 463, where there wa.s no 1908, s. 274.

office and no list of shareholders. («) The evidence showed that

(m) Thames Mutual Club In- the company was not known at
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form set out in the schedule hereto of the above-mentioned petition and
of this order in the London Gazelle and in The Times and Daily Telegraph

Newspapers be deemed good service of the said petition upon the said

Company.

The Schedule.

To the Sherbro Trading Syndicate Ltd. of

in the City of London.

Take notice that on the 18th day of May 1911 a petition intituled in

the Matter of the Companies (Consolidation) Act 1908 and in the Matter

of the Sherbro Trading Syndicate Ltd. (00186 of 1911) was presented to

His Majesty's High Court of Justice by C.T.R. of

Scotland a creditor of the said Company praying that the said Sherbro

Trading Syndicate Ltd. may be wound up by the Court under the pro-

visions of the Companies (Consolidation) Act 1908 or that such other

order may be made on the premises as shall be just which Petition

is directed to be heard on Tuesday the 30th May 1911 before the Hon.

Mr. Justice Neville Royal Courts of Justice Strand London and take notice

that by an order dated the 19th day of May 1911 it was ordered that the

publication by advertisement not later than Tuesday the 23rd day of May
1911 in this form of the said petition and of the said order in the London
Gazette and The Times and Daili/ Telegraph newspapers should be deemed
good service of the said Petition on the Sherbro Trading Syndicate Ltd.

[Sherbro Trading Syndicate Ltd., 00186 of 1911. Mr. Registrar Hood, May
19th, 1911.]

ORDER FOR SUBSTITUTED SERVICE OF PETITION.

{Title.)

Upon the appHcation by Summons dated the 21st April 1911 of L.W.
the Petitioner named in the Petition in this Matter preferred unto this

Court on the 21st April 19II and upon hearing the Sohcitor for the AppU-
cant and upon reading the said Petition the Affidavit of L.W. filed the

25th April 1911 (verifying the said petition) and the Affidavit of H.D.
filed the 24th day of April 1911. It is Ordered that service of the said

Petition having the Order of the Court thereon that all parties should

attend the Court on the said Petition on the 9th May 1911 by sending

a sealed copy thereof together with a copy of this Order by ordinary

prepaid j^ost in an envelope addressed to the above-named Company at

County of being the registered

office of the above-named Company and by sending a sealed copy of the

said Petition together with a copy of this Order through the registered

post prepaid in an envelope addressed to A.J.P. at ,

be deemed good service of the said Petition upon the said Company.
[Re The Aspley Motor and Engineering Company, Ltd., 00447 of 1911.

Mr. Registrar Hood, April 26th, 1911.]

its registered office, that its manag- moved without leaving an address
ing director had moved from there after execution had been issued

to another office whence he had against his furniture.
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The Registrar of the Court and, in the District Registries of

Liverpool and Mancliester, the District Registrar, must keep a

register of winding-iip petitions, and nnist enter tlie necessary par-

ticulars as soon as each proceeding is concluded. Tliey must also

make and transmit to the Board of Trade such extrai-ts from their

books and furnish the Board of Trade witli such information and

returns as it requires from time to time (x).

Evidence on Petition.

Every petition for the winding up of a company by the Court, or

subject to the supervision of the Court, must be verified by an

affidavit referring thereto. Such affidavit must be made by the

petitioner, or by one of the petitioners, if more than one, or, in case

the petition is presented by a corporation, by some director, secre-

tary, or other principal officer thereof, and must be sworn after and

filed within four days after the petition is presented, and such

affidavit will be sufficient prima facie evidence of the statements in

the petition (y).

This affidavit, though it would seem to be usually, if not always,

necessary, is not always sufficient (2). Thus, it will not be sufiicient

to support a charge of fraud (a). Such charges must be supported

by something more than a statement as to the information and

belief of the deponent.

In a proper case an affidavit, in the statutory form, by an attorney

or agent of the petitioner will be sufficient (6), though in one case the

Court said that the person, other than the petitioner, who proposed

to make tlie affidavit, must speak to his own knowledge, and not

merely to his information and belief (c). The Attorney-General does

not usually swear affidavits of this sort, and where he is petitioner

(x) Companies (Winding-up) the Commissioner for Oatlis.

Rules, 1909, r. 208, and Appendix, (2) St. David's Gold Minimj (l^Gi^),

Form 102. The register must give 14 L. T. 539.

the following particulars. (1) No. (a) South Staffordshire Trams
of Petition, (2) Name of company, (1894), 1 Mans. 292; London and

(3) Address of registered office, Hull Soap Works, [1907] W. N.

(2) Description of Company, (5) 254; Ilfraconibe Permanent Mutual

Date of Petition, (6) Petitioner, (7) Benefit Building Society, [1901] 1

Date ofwinding-up order, eachstate- Ch. 102, 110.

ment being in a separate column. (6) African Farms, [190G] 1 Ch.

(y) Companies (Winding-up) 040 ; 54 W. R. 490 (from tlie latter

Rules, 1909, r. 29. For form of report it appears that the affidavit

affidavit, post, p. 848. Every affi- was in the statutory form, except

davit bears a 2«. Gc/. impressed or that the deponent described him-

adhesive stamp. Order as to fees self as attorney of the petitioner),

of July 31, 1908, and order as to not following Charterland Stores

SupremeCourt fees, 1884. Fortaking and Trading Co., [1900] 2 Ch. 870.

an affidavit a fee of \s. 6c/. (with 1.-*. See also Carrara Marble Co., [1896]

extra for each exhibit) is chargeable W. N. 87.

for each person making the same. (c) Fortune Copper Mining Co.

These fees arc payable in cash to (1870), 10 Eq. 390.
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an affidavit may be sworn by some other fit and proper person,

e.<j., by the Treasury solicitor {d).

In cases where a corporation is petitioner the affidavit may be

sworn by the manager (e) or the secretary {/), or, where the company

is in liquidation, the liquidator of such company (r/).

It lias been suggested that a rule enabling a petitioner to speak to

his information and belief, and not to his own knowledge, is ultra

vires \ but it was held that it was too late to raise this point in 1882,

and 0. 38, r. 3, R. S. C. does not interfere with or abrogate the

rule {h).

An affidavit sworn before the petition is bad, and will have to be

resworn {i).

Sundays are not counted in the four days for filing the affidavit [k).

If the only evidence given by the petitioner is the statutory affidavit,

he need not give notice of having filed it, but he must give notice of

any further affidavit he puts in {I).

Where the affidavit is out of time, the proper course is to apply

to the Court by summons to extend the time for filing it {m), but in

several of the older cases orders were made though the affidavits

were out of time {%).

Where the petition is not presented by the company itself there

must also be an afiidavit showing service of the petition, unless there

has been an undertaking by the company's solicitors to appear at the

hearing by counsel {nn).

After a petition has been presented, the petitioner, or his solicitor,

must, on a day to be appointed by the Registrar, attend before the

Registrar and satisfy him that the petition has been duly advertised,

that the prescribed affidavit verifying the statements therein, and

the affidavit of service (if any) have been duly filed, and that the

provisions of the rules as to petitions for winding-up Companies have

[d) Brandy Distillers'' Co. (1901), W. N. 7, explaining New Weighing

17 T. L. R. 272. Machine Co., [1896] W. N. 48.

(e) Cakemore Causeway Oreen (m) Fortune Copper Mining Co.

and Lower Holt, etc., Co. (1880), (1870), 10 Eq. 390; Anglo-Danish
28 W. R. 299. Steam Navigation Co. (18<J7), 15

( / ) Birminghatn Concert Halls, L. T. 407 ; London and West-

[1890] W. N. 91. minster Co-operative Stores (1868),

(g) Review Publishing Co., [1893] 17 L. T. 559. The Court can

W. N. 5. extend the time under rule 216 of

(h) New Callao Co. (1883), 47 the Companies (Winding-up) Rules,

L. T. 175. 1909.

(i) Western Benefit Building (n) East Cambrian Gold Mining
Society (1864), 33 Beav. 368. C'o. (1865), 12 L. T. 587, where the

{k) Yeoland Consols (1888), 58 ^^vertisements were also irregular :

^
'

, j^j
' Kentish Eoyal Hotel Co. (1865), 13

^- ' • ^"^- W. R. 448 ; Patent Screwed Boot
(I) British Cycle Manufactunng

^^^^i ^v</;^,, Co. (1863), 32 Beav. 142.

(1898), 77 L. T. 683, reported (nn) For this form, see in/m, pp.
under Practice Direction, [1898] 848 and 849.
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been duly complied with by the petitioner. No order for the winding

up of a company will be made on the petition of any petitioner who

has not, prior to the hearing of the petition, attended before the

Registrar at the time appointed, and satisfied him in manner required

by this rule (o).

Even prior to this rule the judges declined to hear petitions unless

a certificate of the Registrar showing they had been properly adver-

tised was produced (p)

.

Affidavits in opposition to a petition that a company may be

wound up under the order or subject to the supervision of the Court,

must be filed within seven days of the date on which the affidavit

verifying the petition is filed, and notice of the filing of every affidavit

in opposition to such a petition must be given to the petitioner or the

solicitor or London agent of the petitioner, on the day on which the

affidavit is filed.

An affidavit in reply to an affidavit filed in opposition to a

petition must be filed within three days of the date on which notice

of such affidavit is received by the petitioner or the solicitor or Ijondnn

agent of the petitioner (q).

Affidavits in opposition to a compulsory order must, when made

by persons connected with the company, speak to matters within the

knowledge of the deponents which relate to the promotion, forma-

tion or failure of the company, and go to negative the necessity or

desirability of an inquiry into these matters. Where there is a

debenture-holders' action pending, persons opposing a petition

should also, it would seem, show the date of issue of such debentures

and the consideration for which they were issued (r).

The times mentioned in this rule can also be extended by the

order of the Court on a summons, and a summons must also be taken

out for cross-examination where it is desired ; such cross-examination

is, in the absence of special circumstances, always taken before the

Judge at the hearing, but the Court has power to direct it to be

taken before the Registrar or an examiner.

The Court will only iu the most exceptional cases make an order

for discovery on a winding-up petition (s) ; but the party is entitled

to inspect the register of mortgages and other public books of the

company, and also books and documents referred to in his opponent's

affidavit (t), and on cross-examination and for the purpose of testing

(o) Companies (Winding-up) (s) European Asattrance Co (\810),

Rules, 1909, r. 32. 18 W. R. 9; Hoover Hill Mining

( p) Kershaw and Pole, [1891] (1883), 27 Sol. J. 434 : WeM Devon

VV. N. 202. Cireal Consols Mine (1SS4), 27 V,. D.

(q) Companies (Winding-uji) lOCi.

Rules, 1909, r. 35. (<) Credit Co. (1879), 11 C. D.

(r) J. H. Evans <b Co., [18921 256. See also O. 31. r. 15, R. S.

W.N. 126,pcrVAUGHAN Williams, J. C.
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a deponent's evidence to require sucli deponent to produce books

and documents in his possession (w).

STATUTORY FORM OP AFFIDAVIT VERIFYINC4 PETITION (x).

{Title.)

I, A.B., of &c. make oath and say (y), that such of the statements in

the petition now produced and shown to me, and marked with the letter A,

as relate to my own acts and deeds are true, and such of the said statements

as relate to the acts and deeds of any other person or persons I believe

to be true.

Sworn, &c.

AFFIDAVIT OF SERVICE OF PETITION ON MEMBERS, OFFICERS
OR SERVANTS (2).

In the matter of a petition dated

I of make oath and say

1. [In the case of service of a petition on a Company by leaving it with

a member officer or servant at the registered office or if no registered office at

the principal or last known principal place of business of the compa7iy~\.

That I did on day the day of 19 serve

the above-named Company with the above-mentioned jjetition by de-

livering to and leaving with [name and description^ a member (or officer)

(or servant) of the said Company a copy of the above-mentioned petition,

duly sealed with the seal of the Court, at [office or place of business as

aforesaid^, before the hour of in the noon.

2. [In the case of no member, officer, or servant of the Company being

found at the registered offices or place of business.']

That I did on day, the day of 19 , having

failed to find any member, officer, or servant of the above-named Company
at [here state registered office or place of business], leave there a copy of the

above-mentioned petition, duly sealed with the seal of the Court, before

the hour of in the noon [add with whom such sealed copy

was left, or where, e.g. : affixed to door of offices, or j^lo^ed in letter box, or

otherwise.]

3. [In the case of directions by the Court as to the member or members of
the Company to be served.]

That I did on day, the day of 19

serve [name or names and descriptions] with a copy of the above-mentioned

(m) Emma Silver Mining Co. tary," or as may be, " of the above-

(1875), 10 Ch. 194: Lisbon Steam named company, and am duly
Trams [1875], W. N. 54. authorized on the company's behalf

{x) Companies (Winding-up) to make this affidavit" ; 2. " Such
Rules, 1909, Appendix, Form 9. of the statements," etc., as in the

{y) Where a company is the form above,

petitioner the affidavit is in the [z) Companies (Winding-up)
same form except that it con- Rules, 1909, Appendix, Form 7.

tinues as follows : 1. " I am secre-
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jjetition, duly sealed with the seal of the Court, by delivering the same

personally to the said at [jilace], before the hour of in the

noon.

4. The said petition is now produced and shown to me, marked A.

Sworn at, &c.

AFFIDAVIT OF SERVICE OF PETITION ON LIQUIDATOR (a).

[Title.)

In the matter of a petition, dated

for winding-up the above Company [by] or [under the sujiervision of]

the Court [as the case may be].

I, , of , make oath and sa}' :

—

That I did, on day, the day of 19 ,

serve [name and description] the liquidator of the above-named Company
with a copy of the above-mentioned petition, duly sealed with the seal

of the Court, by delivering the same personally to the said at

[place], before the hour of in the noon.

The said })etition is now produced and shown to me, marked A.

.Sworn at, &c.

After presenting his petition the petitioner will have to consider

the question of obtaining an order to stay or restrain actions against

the company under section 140 of the Act, (a point that can be

more conveniently discussed in the next chapter) (««), and the

question of obtaining the appointment of a provisional liquidator.

Provisional Liquidator Prior to Winding-up Order being

Made.

Section 149 of the Companies (Consolidation) Act, 1908, provides

that

—

(1) For the purpose of conducting the proceedings in winding-up a

Company and performing such duties in reference thereto as the Court

may impose, the Court may appoint a liquidator or liquidators.

(2) The Court may make such an appointment provisionally at any time

after the presentation of a petition and (in the case of a Company regis-

tered in England) before the making of an order for winding-up, or (in

the case of a Company registered in Scotland or Ireland) l)efore the first

appointment of liquidators,

(3) In the case of a Company registered in England :—
(a) Where a provisional licpiidator is aj)i)ointed Ijt^fore the making of

a winding-up order, the official receiver or any other tit ikmsou
may lx> appointed.

The Companies (Winding-up) Rules, 1909, contain the following

provisions on this point :

—

(1) After the presentation of a ]x>tition, upon the ajjplication of a
creditor, or of a contributory, or of the Comi)any, and upon jiroof by
affidavit of sufficient grounds for the appointment of the Otlicial lU-ci'iver

as Provisional Liquidator, the Court, if it thinks fit, and upon such terms

(a) Companies (Winding-up) (aa) See infra, pp. 889 rt srq.

Rules, 1909, Appendix, Form 8.

S C.L. 3 I
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as in the opinion of tlic Court sliall ])e just and necessary maj' make the

appointment.

(2) The Order appointing the Otficial Receiver to be Provisional

Liquidator, shall bear the number of the petition, and shall state the nature

and a short description of the property of which the Official Receiver is

ordered to take possession, and the duties to be performed by the Official

Receiver.

(3) Subject to any Order of tlie Court, if no order for the winding-up
of the Company is made upon the Petition, or if an order for the winding-up

of the Company on the Petition is rescinded, or if all proceedings on tlie

Petition are stayed or if an order is made continuing the voluntary winding-

up of the Company subject to the supervision of the Court, the Official

Receiver as Provisional Liquidator shall be entitled to be paid out of the

property of the Company, all the costs, charges, and expenses properly

incurred by liim as Provisional Liquidator, including the fees payable to

the Board of Trade under the scale of fees in force for the time being, and
may retain out of such property the amounts of such costs, charges, expenses,

and fees {h).

Although tlie rules are silent on the point, it would seem clear

that the Court has jurisdiction to appoint some person other than the

official receiver as provisional liquidator until the hearing of the

petition (c), though this is occasionally done {cc), it is obviously far

more convenient to appoint the official receiver, as he will necessarily

become liquidator as soon as an order is made, and the practice is

to appoint the official receiver {d). Any other person appointed

will not be capable of acting as liquidator until he has notified his

appointment to the Registrar of Joint Stock Companies, and given

security in the prescribed manner (e) to the satisfaction of the Board

of Trade, and the Board of Trade can fix such security before a

winding-up order in the case of a provisional liquidator {d).

The Court would formerly not usually make an order for a pro-

visional liquidator unless the petition (/) or the application (g) was
by the company, or was unopposed, or unless the company had in

some way admitted that it had no defence to the petition (//), and
the Court is now very slow to make an order for a provisional

liquidator, where the result of the petition is uncertain ; however, the

(b) Companies (Winding-up) see Companies (Winding-up) Rules,
Rules, 1909, r. .3L See infra, p. 1909, r. 41, post, pp. 871 and 879.

949, for remimeration of official (e) See Companies (Consolida-
receiver as provisional liquidator. tion) Act, 1908, s. 149 (3) (c), and

(c) Unionist Club, [1891] W. N. Companies (Winding-up) Rules,
64; Bound tt Co., [1893] W. N. 1909, r. 57, set out, ^joai, pp. 947,
21 ; North Wales Gunpowder, [1892] et seq.

2 Q. B. 220 ; Mercantile Bank of ( f) Cilfoden Benefit Building
Australia, [1892] 2 Ch. 204. .Society (1868), 3 Ch. 462.

(cc) In Law Car and General In- [g) Emmerson's case (1866), 2
surance Corporation, 00437 of 1910, Eq. 231.
December 20th, 1910, such an order {h) Railway Finance Co. (1866),
was made. 14 L. T. 507. For a recent example

{d) Mercantile Bank of Australia, of tliis, see London Tradinr/ Bonk,
[1892] 2 Cli. 204. For procedure Times newspaper, November 28,
where tlie Official Receiver has been 1910.
appointed provisional liquidator.
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Court will now make an order where it is shown that the assets of the

company are in jeopardy, and in some of the earlier cases even, it

made orders where there was evidence that there was a risk of the

assets of the company being made away with between the presenta-

tion and hearing of the petition {k), and where there were pressing

creditors and sales to be completed, and the managing director was

a bankrupt (/). Probably the Court will not on the ex parte applica-

tion of a contingent or prospective creditor, appoint a provisional

liquidator, until security for costs has been given and a printu facie

case made out {di).

Where a liquidator is provisionally appointed by the Court the

Court may limit and restrict his powers by the order appointing

him {n). The practice would seem to be to appoint the official

receiver provisional liquidator, and the order always limits the powers

of the provisional liquidator. Thus, such powers are sometimes

limited to making an application to the Court for the appointment

of a special manager under section IGl of the Act (o), and the Court

has limited his powers to taking possession of and protecting the

assets of the company, forbidding him to part with or distribute the

same except to the extent of discharging the current rent of the

company's office and the current salaries of the officers, clerks, and

other persons employed by the company, and such other current

expenses which he might think necessary to pay, with power to serve

such notices as he might be advised to determine if necessary the

employment of the officers and servants of the company {p) In

yet another case {q) a provisional liquidator was allowed only to carry

out arrangements actually made, but was given power to borrow,

the moneys borrowed to be si first charge on the undertaking, but it

was intimated that he would not be allowed moneys not properly

expended. In another case (/•) a solicitor was appointed to receive

some costs due to him.

A provisional liquidator is not entitled to appear on the liearing

{k) Marseilles Extension Co. jip. 1004, et seq., as to the powers

[1807], W. N. 08. of a Jiquidator.

(Z) Hammers?nith Town Hall Co. (o) Bound db Co., [1893] VV. N.

(1877), C. D. 112. 21. Sec post, p. 90.3, a-s to the

(w) See London and AlanrhcMter appointment of a special manager.

Indzistrial Association (1876), 1 ( p) Mercantile Bank of Aus-

C. D. 466. Wliere policy-liolders tralia, [1892] 2 Cli. 204. See also

intend to petition against an Olathe Silver Mining Co. (1884), 27

assurance company, no petition C. D. 278.

can be presented, and so no pro- (q) Alexandra Palace Co. (1890),
visional liquidator can bo appointed 61 L. T. .32.").

till this is done. See Assurance (r) Lanf/hatn Skatimj Bink (li'iHl),

Companies Act, 1909, s. 15, and 6 C. D. 102. 1'liis was before the
supra, pp. 78(5 and 787. Companios (Winiling-up) .Act,

(n) Companies (Consolidation) 1890, and after an order had beca
Act, 1908. s. ir)l (')). See post, pp. made.
852 and 853, for forms of order and
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of the petition (s). An application for a provisional liquidator should

be made by summons, which should be served on the company {t),

but orders have not infrequently been made in the past on ex parte

motions (w). The application should, of course, be supported by an

affidavit. After such an order it has been said that transfers of

shares made without the liquidator's sanction, will be void (x).

Where a provisional liquidator or special manager is appointed before

the hearing and a winding-up order is made, such order will not

contain any special directions as to his costs, or otherwise. If no

order is made he will be entitled to retain his expenses out of

assets which have come into his hands {y).

ORDER APPOINTING THE OFFICIAL RECEIVER AS PRO-
VISIONAL LIQUIDATOR AFTER PRESENTATION OF
PETITION, AND BEFORE ORDER TO WIND UP (2).

the day of 19 .

{Title.)

Upon the apphcation, &c., and iipon reading, &c., the Court doth

hereby appoint [one of] the Official Receiver[s] attached to the Court

to be Provisional Liquidator of the above-named Company. And the

Court doth hereby limit and restrict the powers of the said Official Receiver

as Provisional Liquidator to the following acts, that is to say [describe the

acts which the Provisional Liquidator is to be authorized to do and the property

of tvhich he is to take possession].

ORDER APPOINTING PROVISIONAL LIQUIDATOR.

{Title.)

Upon the Application by Summons dated this day of the above-named
Company the Petitioner named in the Petition presented unto this Court

on the 26th September 1911 and upon hearing the SoUcitors for the Appli-

cant and upon reading the same petition and the Affidavit of A.N. filed

this day.

, It is Ordered that Harold de Vaux Brougham the Official Receiver

attached to this Court be appointed Provisional Liquidator of the above-

named Company.

(.«) General International Agency {x) Emmcrson's Case (1866), 2

(1865), 36 Beav. 1. Eq. 231.

(t) See London and Manchester {y) A. B. tfc Co. {No. 2), [1900]
Industrial Association (1876), 1 2 Q. B. 429, and see supra, p. 850.

C. D. 466. This case was under The costs will have to be taxed or
s. 21 of the Life Assurance Com- allowed imder Rule 187 (2) of the
panics Act, 1870 ; it is thought Companies (Winding-up) Rules,
that it would probably apply 1909.

where a petition is presented by a (2) Companies (Winding-up)
contingent or prospective creditor. Rules, 1909. Appendix, Form 10.

See Companies (Consolidation) See ibid., Form l4 (set out jMst, p.

Act, 1908, s. 137 (1) (c), and supra, 872 ),for form of notification to official

p. 818, note (o). receiver, and Rule 37 (post,\). 871),

(m) See Bound db Co., [1893] as to the Registrar notifying the
W. N. 21 ; and also Hoyland Silk- official receiver of .the appointment
atone Colliery (1884), 53 L. J. (ch.) of a provisional liquidator.

352.
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And the Court doth hereby limit and restrict the powers of the said

Official Receiver as such Provisional Liquidator to the following acts

that is to say :

—

To take possession of collect and protect the assets of the above-named

Ojmpany but not to distribute or part with the same until further order

with liberty to apply for the appointment of a special Manager. [Be The

Bank of Egypt, Lid., 00345 of 1911. Mr. Registrar Giffakd, September 27th,

1911.]

Persons Entitled to Appear on a Petition.

Besides the company creditors and contributories and no one else

may appear to support or oppose a petition [a). The note at the

foot of the advertisement operates as an invitation to such persons

to come and be heard (6). Secured creditors may appear in the

same way as unsecured creditors (c).

The Court will not recognise an appearance by a committee of

creditors or contributories, except as an appearance by the individuals

constituting such committee [d). Persons appearing to support or

oppose a petition cannot in any case be ordered to give security for

costs {e). Every contributory or creditor of the company is entitled

to be furnished by the solicitor of the petitioner with a copy of the

petition within 24 hours after requiring the same on paying the rate

of 4rf. per folio of 72 words for such copy ( /).

Every person who intends to appear on the hearing of a petition

must serve on, or send by post, to the petitioner, or his solicitor or

London agent, at the address stated in the advertisement of the

petition, notice of his intention. The notice must be signed by such

person, or his solicitor or London agent, and must be served, or, if

sent by post, must be posted in such time as in ordinary course of

post to reach the address not later than six o'clock in the afternoon

of the day previous to the day appointed for the hearing of the peti-

tion. The notice may be in Form 11 [g), with such variations as

circumstances may require. A person wlio has failed to comply

with this rule will not, without the special leave of the Court, be

allowed to appear on the hearing of the petition {h).

The notice must state distinctly whether the creditor or con-

tributory giving it intends to oppose or to support the ])etition,

otherwise he will not be allowed any costs [i). It would seem that

(a) Bradford Navir/alion Co. fI8y2] W. N. 65.

(1870), 5 Ch. 600. See aho Cumber- (c) Percy and Kelly Nickel, rtc,

land Black Lead Mininr/ Co. (18(i2), Mining Co. (1876), 2 C. D. .1.31.

6 L. T. 197, a,s to a creditor opposing (/) Companies (Winding-up)

the adoption of proceedings in a Rules, 1909, r. 30.

voluntary winding-up. (rj) See po.st, p. 8.")4.

(6) New Gas Co. (1877), 5 C. D. {h) Companies (Windinc-up)

703. Rules, 1909, r 33.

(c) Carmarthen.ihire Anthracite (i) Green McAllan and Fcilden

Co. (1875), 45 L. J. (ch.) 200. [189 11 W. N. 127.

(d) Mid Kent Fruit Factory,
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it must also, where the prayer of the petition asks for either a com-
pulsory or a supervision order, show which the person giving the

notice proposes to support (l), and, even when signed by the solicitor

of the person giving tlie notice, it must give such person's address (in).

Wliere the same solicitor appears for a petitioner, and a person

supporting the petition, no notice need be given under this rule, but

such solicitor nmst, in preparing the list required by rule 34, include

in such list tlie name of such person, sliowing that such person

intends to appear and support, and also must also set out in such

list the other particulars required by rule 34 and Form 12 (w). A
person who has presented a second petition, but has given no notice

of his intention to support tlie first petition, has been allowed to

share in the costs of the persons supporting the first petition (o).

The petitioner, or his solicitor or London agent, must prepare a

list of the names and addresses of the persons who have given notice

of their intention to appear on the hearing of the petition, and of

their respective solicitors, which must be in Form 12 (p). A fair

copy of the list (or, if no notice of intention to appear has been given,

a statement in writing to that effect) must on the day appointed for

hearing the petition, be handed by the petitioner, or his solicitor or

London agent, to the Court prior to the hearing of the petition {q).

The words in brackets are new, but even under the old rule where

no person had given notice of his intention to appear on the petition,

the Court required the fact to be stated on the form, which had even

in this case to be handed to the Court, and if this rule was not com-
plied with the petitioner's solicitor was disallowed his costs of attend-

ing the hearing. The Registrar is required on a petition being filed, to

hand the petitioner's solicitor a notice calling attention to this rule {r).

nlme!'or ii'^
NOTICE OF INTENTION TO APPEAR ON PETITION (s).

firm the {Title.)
name of the
firm, and Take notice that A.B. of * a creditor for £ of {or con-

address, tributory holding t shares in) the above Company intends
t otate ^Q appear on the hearing of the petition advertised to be heard on

number and , i , ,

class of ^he day of , 19 , and to support {or oppose) such

shares held, petition.

• r\h +h
Signed t [Name ofperson or firm.]

person or his [Address.]

solicitor.

{I) Woodrow Hooper cfc Co., [1893] Be Banford, [1910] 1 Ir. 390.

W. N. 38.
( p) See post, p. 855.

(m) Dcscours Parry <i; Co., [lOOd] {q) Companies (Winding-up)

W. N. 50. Rules, 1909, r. 34.

in) Invicta Works, [1894] W. N. (»•) Practice Direction, [190G] W.
39. N. 127 ; Australasian Alkaline Bc-

(o) Sheringhain Development Co., duction and Smeltinrf Co., [1891]

[1893] W. N. 5. For the Irish W. N. 209.

rule, as to costs where several (s) Companies (Winding-up)

petitions have been presented, see Rules, 1909, Appendix, Form 11,
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LIST OF PARTIES ATTENDING THE HEARING OF A PETITION (t).

{Title.)

The following are the names of (ho.se who jiave given notice of their

intention to attend the hearing of the jx^tition herein, on the

clay of 19 .

Name. Address.

Name and Address
of Solicitor of Party

who lias given
notice.

Creditors
Amount of

Debt.

C'oiitribu-
tories.

Number of
shares.

Oppos-
ing.

Support-
ing.

rowKiis OF Court on Heaking of Petition.

On hearing a petition the Court may dismiss it with or without

costs, or adjourn the hearing conditionally or unconditionally, or

make any interim order, or any other order that it deems just, but

the Court must not refuse to make a winding-up order on the ground

only that the assets of the company have been mortgaged to an

amount equal to or in excess of those assets or that the companv has

no assets.

Where the petition is presented on the ground of default in filing

the statutory report or in holding the statutory meeting, the Court

may order the costs to be paid by any persons who, in the opinion of

the Court, arc responsible for the default (w).

An order to wind up two companies cannot be made on one

petition {x).

It would seem that where a company is shown to be insolvent, a

creditor whose debt is undisputed and presently payable, is entitled

as between himself and the company to a winding-up order (?/),

though even in this case the fact that the section says that the Court

may make the order, and not that it must do so (s), may, where

Note (a). The address of the person

or firm must be set ovit, oven wliero

tho solicitor signs tho form : Dcscours

Parry <£• Co., [1909] W. N. .10.

(I) Companies (Wiiidirig-ii]))

Rules, 1909, for Appendix, Form 12.

(u) Companies (Consolidation)

Act, 1908, g. 141.

{x) Shields Marine Insurance

(1868), 16 W. R. m.
{y) Bowes v. Hope Life Insurance

and Guarantee Co. (1805), 11

H. L. C. 389 ; General Cotnpany

for Promotion of Land Credit (1870),

.5 Ch. .'5(>3 (afiirmod sub nom. Reuss

V. Boss (1871), L, R. 5 H. L. 176 :

Western of Canada Oil Lands and
Works (1873), 17 Eq. 1 ; Criggle-

stonc Coal Co., [1906] 2 Ch. 327.

(2) See Crigglestonc Coal Co.,

[1906] 2 Ch. 327.
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special circumstances are shown, fi^ivc the Court a discretion, even

in the case of unregistered companies (a) which can only be wound

up compulsorily (a), and the Court can clearly in a proper case stand

the petition over so as to give the company an opportunity of

paying (?>).

The cases of creditors with disputed debts and for sums under

£50 have already been considered {bb)

.

It has been said (c) that the provision, tliat the Court is not to

refuse to make an order on the ground only that the assets of the

company have been mortgaged to an amount equal to or in excess

of those assets or that the company has no assets, which first appeared

in the Act of 1907, is simply declaratory of the law as it stood before

that Act, and does not alter the law. As it is thought that this view

is correct, it will be necessary to examine some of the earlier cases.

Perhaps Chapel House Colliery Co. (d) may be taken as the earliest of

these cases. There it would seem clear that the majority of the Court

were prepared to dismiss the petition on the ground that there were

no assets and on this ground alone, but a majority of the class of

creditors to which the petitioner belonged opposed the petition.

In a later case (e), Pearson, J., stood a petition over for an inquiry

in Chambers as to whether there were any assets, and appointed a

provisional liquidator, and the same Judge in another case {/)
dismissed a petition on the ground that the company had no assets

;

but here again there were several other grounds for the decision, and

in Company of Fraternity of Free Fishermen of Faversham (g) the

Court of Appeal seems to have dismissed the petition on this ground.

Cotton, L.J., saying that the onus of showing that no good could

come of an order lay on the company.

Then came the Companies (Winding-up) Act, 1890. North, J.,

held that though section 8 of that Act (A) gave wide powers of in-

vestigation, it did not enable him to make an order on the petition of

(a) Second Commercial Benefit

Building Society (1879), 48 L. J.

(CH.) 753.

(6) See General Rolling Stock

(1865). 34 Beav. 314 ; Western of

Canada Oil Lands and Works (1873),

17 Eq. 1.

(66) Supra, pp. 793 and 823.

(c) Belfast Tailors' Company
Partnership, [1909] 1 Ir. 49.

(d) (1883), 24 C. D. 259 There

are one or two earlier cases, but

none, it is thought, decided on
this ground alone. These cases

are mentioned below. And see in

particular St. Thomas'' Dork Co.

(1876), 2 C. D. 116,

(e) Olathe Silver Mining Co.

(1884), 27 C. D. 278; but see

London Health Electrical Institute

(1897), 76 L. T. 98, where the

Coiu-t declined to make such an order

because the petitioner had not

cross-examined on his opponent's

affidavits.

(/) United Stock Exchange (1885),

51 L. T. 687.

(g) (1887), 36 C. D. 329. In

this case a large number of creditors

supported the petition.

(h) Now represented by s. 175 of

the Companies (Consolidation) Act,

1908.
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a fully paid shareholder who differed from the majority of the share-

holders, and did not show he would get a substantial benefit from

an order or make out a primafacie case for investigation {i).

On the other hand, Vaughan Williams, J., held that if the cir-

cumstances appearing by affidavit were sufficient to s\\o\\ 'prima facie

that an investigation into the formation or promotion of the company

or the issuing of debentures or shares was required, that alone was a

sufficient advantage to an unsecured creditor to entitle him to an

order, even though the assets appeared insufficient to pay the

debenture-holders {k), and he seems to have taken the same view on a

shareholder's petition (/) ; but in another case where an unsecured

creditor was petitioner, and the assets were not suiricient to pay the

debenture-holders, who objected to the order, he held that he had

no right to make an order as the only winding-up in such

cases was a debenture-holder's action. The learned Judge went on

to say how desirable investigation usually was in such cases, but

presumably he did not think it specially desirable in that particular

case {m)

.

In Internalional Commercial Co. (n) the Court of Appeal, acting

on confidential information given to it by an official from the official

receiver's department, came to the conclusion that there would be

some assets, and made an order on the petition of a debenture-holder

who was opposed by the majority of his class. In London Health

Electrical Institute (o) the Court of Appeal declined to make an order

on the petition of an unsecured creditor, where the debentures issued

by the company could not be impeached and the company's assets

were not sufficient to satisfy the claims of the debenture-holders.

In 1902, Buckley, J., gave directions that even creditors' petitions

must in future contain an allegation that the company had assets

available for distribution in a winding-up (/)) ; but in ManchcMer and

Liverpool Transport Co. (q), Byrne, J., following Krasnapolsky

Restaurant and ]]' inter Gardens (/•), made an order, as he considered

that there were circumstances which required investigation, and was

not prepared to say there would be nothing for the unsecured

creditors.

In Chic, Ltd. (s). Warrington, J., made an order on the petition

of a creditor who could clearly get nothing out of it, because it was

(i) Don' Gallery, [1893] W. N. 98. (n) (1897), 75 L. T. 639.

(k) KrasnaiwUkii Restaurant (o) (1897), 75 L. T. 659 ; (1897),

and Wititer Gardrna Co., [1892] 76 L. T. 98.

3 Ch, 174. Cp. London Health Elcc- [p) Practice Not^, [1002] W. N.

trical Institute (1897), 76 L. T. 98. 77 ; suh nom. Windinj^-up Petition3

{I) South Stajjordjihirc Tramways (1902), 18 T. L. R. .')03.

1S94), 1 Mans. 292. (7) (1903), 19 T. L. R. 227.

(m) Edgbaston Brewery Co. (i89:i), {>) [1892] 3 Ch. 174.

68 L. T. 341. (s) [1905] 2 Ch. 345.
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desirable to get rid of the company, and this coukl not be done in

any other way, and he pointed out that under the rules {I) where a

company against which a winding-up order is made has no available

assets the official receiver is not required to incur any expense in

relation to the winding-up witiiout the sanction of the Board of

Trade.

In Alfred Melson & Co. [ri), Buckley, J., made a similar order for

very similar reasons, and said that the Court was not bound at the

instance of the company to refuse an order merely because it would

not be fruitful. The matter came before the Court of Appeal in

CrigqleMone Coal Co. {x), the Court made an order there although the

winding u]i might entail a forfeiture of the company's lease. The
reason of their decision, which does not seem quite to follow the lines

of that of Buckley, J., in the Court below, was that there was a reason-

able possibility of the unsecured creditors deriving some advanatge

from the winding-up, and that therefore the order ought to be made
in order to enable them to be heard in the winding-up.

Perhaps the matter may be summed up by saying that the absence

of assets will only prevent the order going where the assets are non-

existent or can give the petitioner nothing, and there is no reasonable

chance of further assets being raised by misfeasance proceedings or

otherwise, or of debts which have priority to that of the petitioner

being so cut down as to give the petitioner something. Even in

such cases it would seem that the Court can make an order if for

any reason it sees fit to do so. The decision of the Court of Appeal in

the last cited case does not perhaps go quite as far as this last pro-

position.

In a case {ij) decided since the Act of 1907 came into force, there

was a voluntary liquidation in force, and the Judge declined to make
an order as the assets were small, a majority of creditors opposed,

and no case for investigation or anything of that sort was made out.

As already stated, the Judge there said that the Act of 1907 did not

alter the law on this point.

There is another case where an unpaid creditor is not entitled to

an order ex debdo justitice. A winding-up order is not made for the

benefit of the petitioner alone, but for the benefit of the class of which

(t) See Companies (Winding-up) up, makes the case of less import-
Rules, 1909, r. 203. This rule first ance than it would otherwise be.

appeared in the Winding-up Rules See also Spiers & Co. v. Central

of 1890. Building Co., [1911] S. C. 331. It

(u) [1906] 1 Ch. 841. is still necessary where a fully paid
{x) [190G] 2 Ch. 327. shareholder is petitioner for him to

{y) Belfast Tailors^ Company show that there will be assets for

Partnership, [1909] 1 Ir. 49. The distribution among the share-

fact that this society, which was holders : Kaslo-Slocan Mining and
an industrial and provident society, Financial Corporation, [1910] W. N.
was already in voluntary winding- 13.
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he is a member (2), and, in addition to the wide powers given by

section 141 of the Act to the Court on the licarinj? of a petition, the

Court may, under section 145, have regard to tlie wishes of creditors

and contributories as proved to it by sufficient evidence, and may
therefore, under section 219, on the hearing of the petition and for

the purpose of ascertaining those wishes, summon meetings of the

creditors or contnbutories to be called hold and conducted in such

manner as it directs, and may appoint a person to act as chair-

man of any such meeting and to report the result thereof to the

Court (a). In such case a memorandum of the directions given by

the Court is written on the fold of the petition and signed by the

Registrar (ao)

,

Of course, it is not always necessary to summon meetings to

ascertain the wivshes of creditors or contributories. That may, and
often is, ascertained in other ways, and particularly by the number
of those appearing to support or oppose the petition. It would seem,

however, that as the interests of debenture-holders and unsecured

creditors often conflict, tlie Court will pay little attention to the

wishes of debenture-holders on the petition of an unsecured

creditor (6). In Brighton Hotel Co. (c), an order was made to stand

over a petition presented by a shareholder and debenture-holder,

and opposed by all the other shareholders, and ultimately all further

proceedings on the petition were stayed on payment of the petitioner's

debt and costs.

In Lavf/lci/ Mill Steel and IromvorJcs Co. (r/), a creditor's petition

which was largely opposed by otlier creditors was dismissed, but there

was a vohmtary winding up in existence in this case.

In Western ofCanada Oil Lands and Works Co. (e) the debenture-

holders had got receivers appointed, had appointed a committee to

(2) Crigglcstone Coal Co., [1906] as this may paralyze a com-
2 Ch. 330. pany by hanging a petition over

(ra) Those sections enable the it: Scobie v. Atlcu^ Work-t (1006)
Court before making an order to 8 Fra. 1052. In Investmnit Bank
summon meetings to ascertain their of London (1910), 130 L. T. Jo.:
wishes as to the fate of the petition : 149. Nkville, J., made an order
Brighton Hotel Co. (18G8), 6 Eq. (with the consent of the petitioner)

339 ; Langley Mill Steel and Iron- for a meeting, althoiigli a meeting
works Co. (1871), 12 Eq. 26; under section 188 of the Actwas pcnd-
Western of Canada Oil Lands and ing,suchfirstmentioncd meetingwas
Works (1873), 17 Eq. 1; Tiima- to be advertised in the Lo?i«?onGo2c«c
cacori Mining Co. (1874). 17 Eq. and two daily papers. At creditors,

534 ; Uruguay Central and Hygue- meetings regard must be had to the
ritas Eailway Co. of Montevideo value of each creditors' debt ; at

(1879), 11 C. D. 372 ; Chapel Hou^e contributories' meetings to the
Colliery (1883), 24 C. D. 259. In number of votes conferred on each
Joint Stock Coal Co. (1869), 8 Eq. contributory by the articles : Com-
146, the Court held that where it panics (Consolidation) Act, 1908,
could not make an order it could s. 219 (2) and (3).

not direct a meeting ; but it may (aa) For form of such memo-
be doubted whether this is quito i-andum, see p. 885.
consistent with Suburban Hotel Co. (b) Crigglestonc Coal Co., [1906]
(1867), 2 Ch. 737, though the 2 Ch. 327
Court will often be slow to order (c) (1868), 6 Eq. 339.

a meeting and allow the petition {d) (1871), 12 Eq. 26.

to stand over pentling the result, \e) (1873), 17 Eq. 1.
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look after tlieir interests, and had sent a commission to Canada to

investigate matters. On one of their number, in spite of the opposi-

tion of a large majority presenting a winding-up petition, the matter

was stood over for about three months in the hope that money to

pay the debentures might be obtained in the meanwhile, but at the

end of that time, although further time was asked for, the Court, in

the absence of evidence of what had been done in the meantime,
made an order.

In St. Thomas' Doch Co. (/) the petition was presented by a

debenture-holder, to whom about £77 was due for arrears of interest.

A vast majority of the debenture-holders and unsecured creditors

opposed and asked that the petition should stand over. Jessel, M.R.,

after pointing out that the petitioner could get nothing out of the

order as all the assets were covered by his debentures, ordered the

petition to stand over for six months from the date of hearing, but

put the company upon an undertaking first of all not to consent to a

winding-up order on the petition of any other creditor or to a volun-

tary winding-up (7) ; secondly, to give notice to the petitioner of

the presentation of any other petition for a winding-up ; and thirdly,

to consent that on the presentation of any such other petition, the

present application might be renewed, notwithstanding the sus-

pension, so that the Court might be able to deal with it as if no

suspension had been made {h). The learned Judge, while recognising

the rule that if a creditor cannot get paid it is ex debit.o justitice, that

a winding-up order shall be made, said that it only applied where

the creditor could get something out of the order, and intimated that

he might let the petition stand over again, if application were made
at the expiration of the six months. Fry, J., in another case (i)

if) (1876), 2 C. D. 116. (h) This is the well-known order

{g) The order was apparently commonly called a St. Thomas'
drawn up " and not to wind up Dock Order. The order con tern

-

voluntarily " instead of in the plates the possibility of a second
form given in the text, which, petition, and a second petitioner,
however, was the form of under- even though he knows of the first

taking required by the Master of petition and the order thereon,
the Rolls in this case, and was said need not communicate with the
by Buckley, J., to be the correct first petitioner, and is entitled to
form, as it is very doubtful whether present his petition and will get
a company can undertake not to his costs on an order being made
wind up voluntarily : St. Neots on the first petition. Vaughan
Water Co. (1905), 93 L. T. 788; Williams, J., said that in making
but the ordinary form now is " not such orders he would ascertain
to wind up volimtarily." See order whether the petitioner would be
in Descours Parry tfc Co., 0052 of willing to share one set of costs

1909, infra, pp. 877 and 878. And with a second petitioner if there
see as to a company agreeing not was one ; Scott and Jackson, [1893]
to wind up voluntarily, Ellis v. W. N. 184.

Dadson (1891), 60 L. J. (CH.) 353. {i) Great Western (Forest of Dean)
It is difficult to see how a company Coal Consumers' Co. (1882), 21
can consent to a voluntary wind- C. D. 769.
ing-up.
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which was practically identical in its facts, required the same under-

takings and also undertakings by the company to give the peti-

tioners notice in writing ol any proceedings by any mortgagee or

debenture-holder to enforce his security or to obtain payment of

his debt, and on such undertakings being given, ordered the petition

to stand over for six months from the day of hearing or until the

taking of any step by the petitioners or any other creditor to enforce

payment of their debt or to realize their security, in which cases

liberty to apply was given.

The learned Judge said he made this order so as if possible to

prevent the petitioner enforcing his security, the company being

generally believed likely to do well in the future ; and he also

intimated that it was proper for a Judge to go into the reasons,

which induced the majority to oppose. It would seem desirable in

these cases for the company to undertake to give the petitioner

notice of the sending out of a notice for a voluntary winding-up

resolution, and to require the company to consent to his proceeding

with the petition in the event of such notice being sent out, and it

is believed that such orders have sometimes been made.

In the next case {k) on the subject Jessel, M.R., dismissed the peti-

tion on the ground that a vast majority of the secured creditors were

opposed to it ; but another ground for dismissing it which would in

itself have been conclusive, existed in the fact that the petitioner,

who was the holder of bonds secured by a trust deed, had no individual

right of action against the company, and was conse((uently not a

creditor. In this case, too, the petitioner would have got nothing

out of a winding-up.

The same point rose again in Chapel House Colliery Co. (/). That,

again, was a petition of a debenture-holder, and unanimous resolu-

tions had been passed at well-attended meetings of shareholders and

debenture-holders against the petition. It was also opposed by the

unsecured creditors of the company. The assets of the company
were all charged by the debentures, and so the petitioner would have

got nothing out of an order. The petition was dismissed : Baggallay,

L.J., coming to the conclusion that this course was proper having

regard to the united effect of these circumstances. The other two

Lords Justices based their decision mainly on tlie latter ground,

though they also referred to the majorities against the petition.

In Krasnapolslij Restaurant and Winter Garden Co. {ni), the

last-mentioned case was distinguished on the ground that there the

petition was opposed not by the secured, but also by the unsecured

creditors, and an order was made on the petition of an unsecured

creditor, which was opposed by such of the secured creditors as put

k) Uruguay Central and Hyyuc- (/) (188.'$), 24 C. D. 259.

ilas Railway Co. of Montevideo (m) [1892] 3 Ch 174, 17G.

1879), 11 C. D. 372.
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in an appearance. The other unsecured creditors took no part in

the proceedings. But, in a later case (n), where there was a majority

of both creditors and contributories against a petition presented by

a judgment creditor, and the assets were not sufficient to pay the

debentures, Vaughan Williams, J., declined to make an order, saying

he had no choice in the matter.

In Jntemational Commercial Co. (o) the Court of Ap))eal made an

order on the petition of debenture-holder who had obtained a

judgment for arrears of interest, though the application was opposed

by a majority of the debenture-holders.

Finally, m Crigglestone Coal Co. (p), an order was made on the

petition of unsecured creditors, although opposed by the debenture-

holders.

It would seem, then, that a debenture-holder petitioner will

rarely, if ever, get an order if opposed by the majority of his class,

and the same remark applies, though it is thought the rule is less

stringent in the case of an unsecured creditor who is opposed by the

majority of the unsecured creditors. Secured and unsecured

creditors are, however, not considered together in any sense, and the

wishes of unsecured creditors will sometimes be given effect to,

though opposed by the majority of the secured creditors.

A contributory who presents a petition is not, it is thought in any

case, entitled to an order ex dehito justilice {q), and the principle

which has already been mentioned, that the Court will not usually

interfere with the internal arrangements of a company, applies

where a contributory is presenting a petition against the wishes of

the majority of the contributories (r). It follows that in such cases

the Court will rarely make an order on a contributory's petition

which is seriously opposed by a majority of the other members (s).

The same principle applies in the case of buildmg societies (/).

Although Vaughan Williams, J., at one time apparently thought

(n) Edgbaston Brewery (1893), diefiborotigh Assembly 7?ooms (1880).

68 L. T. 341. 14 C. D. 104 ; City and County Bank
(o) (1897), 75 L. T. 639. (1S75), 10 Ch. 470; Factage Pari-

(p) [1902] 1 Ch. 327. In Belfast sien (1865), 32 L. J. (ch.) 140;

Tailors'" Company Partnership, 13 W. R. 214 ; Petersburg and

[1909] 1 Ir. 49, this seems to have Viborg Gas Co., [1874] W. N. 196.

formed one of the grounds for See also Brigldon Hotel Co. (1868),

refusing an order. 6 Eq. 339.

{q) Middlesborough Assembly {t) Professional Commercial and

Rooms (1880), 14 C. D. 104; Pro- Industrial Benefit Building Society

fessional Commercial and Industrial (1871), 6 Ch. 856; Planet Building

Benefit Building (1871), 6 Ch. 856. and Investment Society (1872), 14

(/•) Langham Skating Rink (ISn), Eq. 441 ; London and Metropolitan

5 C. D. 669. See aho Bristol Joint Counties Building Society (1889),

Stock Bank (1890), 44 C. D. 703. 1 Meg. 135.

(s) See cases cited above : Mid-

I
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otherwise (w), this principle apparently still holds good since the

Companies (Winding-up) Act, 1890 (x).

The exceptions to this rule would appear to be the cases where

the substratum of the company is gone. There, it would seem, that

a majority cannot force a minority to enter upon an entirely fresh

scheme (/y), and cases where the majority are using their powers to

shelter themselves from investigation (z), or to foist on the minority

a scheme which will benefit the majority at the expense of the

nunority, and which is substantially unjust to such minority (a), or

where the true facts have been concealed from the members of tlie

company (6).

The Court will also apparently consider the reasons wliich induced

a majority to come to a particular conclusion (c).

On the other hand, it would seem from the cases that where there

is a real majority of the shareholders who wish for a compulsory

winding-up though not a sufficient majority to pass a special resolu-

tion, the Court will sometimes make an order under the " just and

equitable " words of section 129 of the Act, although the other

circumstances of the case may not per se be sufficient to warrant an

order ((/). The fact that Lord Cairns said, in Suburban Hotel Co. {e),

that the Vice-Chancellor was right in calling a meeting, supports

this view, for as he came to the conclusion that the substratum of

the company was not gone, the meeting would on any other view

have been useless.

Keduction of Contracts of Assurance Companies.

Tlie Court, in the case of an assurance Company wliich has been proved

to be unable to pay its debts, may, if it thinks fit, reduce the amount of

the contracts of the Company upon such terms and subject to such con-

ditions as the Court thinks just, in place of making a winchng-up order (/).

This ]iower is very rarely used, and, as will be seen, does not

appear a very useful one having regard to section 120 of the Com-

panies (Consolidation) Act, 1908. As the power is given in place of

making a winding-up order, it would seem that it should be exercised

(w) See General Phosp/iafe Co., {h) Tliomax Edward Britisinead,

[189:J] W. N. 142 ; South Stafford- [1897] 1 Ch. 45, 4Ut).

ahire Tramways (1894), 1 Mans. (c) AmalyamaU'dSyndicalr,[\^Q~^
292 ; but see London Health Eire- 2 Ch. 600. As tho substratuiu of

triral Institute (1897), 7() L. T. 98; tho company had gone in this

Tlioinn.f Edward Brimsmead and ctvse, it is ditficuh. to see why a
Son,

1 1897] 1 Ch. 45, at p. 50; majority was noedod.
11897) 1 Ch. 400. (f/) I'iric v. Stewart (1905), G

(x) Don' Gallery, [1891] W. N. 98. Fra. 847 ; Factaqe FariJ^ien (1805),

(y) Haven Gold Mining Co. (1882). 32 L. J. (ch.) 140 ; 13 W. K. 214 ;

20 C. D. 151 ; Croum Bank (\^\W), Anglo-Me.rlean Mini Co., [1875J
44 C. D. 634. W. N. 1()8.

(2) Varietic», Ltd., [18!t3] 2 Ch. (p) (1807), 2 ("h. 737.

235. (/) Assurance Companies Act,
(a) Consolidated Sonlh lUtnd 1909, s. 18.

Mine.i Deep, [1909] 1 Ch. 491.
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on a petition to wind-up (//). All applications to reduce contracts

have been made, so far as appears from the books, in such way (/<).

If the petitioner desires that contracts shall be reduced, he can

apply for it as an alternative on his petition (r/). If some one else

desires it, it would seem that he can ask for it at the hearing without

making any substantive application (i), though perhaps it would be

desirable to have a motion asking to stay all further proceedings on

the wdnding-up petition, and either to approve a scheme which has

been prepared by the applicant, or to appoint some person to make

an inquiry and report as to the terms and conditions upon and subject

to which the contracts of the company should be reduced, and to

settle a scheme for reducing such contracts for the approval of the

Court and that such person may be at liberty to exercise and do any

power or thing given or authorized by 0. 36, rr. 49 to 52 (both

inclusive), R. S. C. {k). No order can be made under the section

wliere the company is in liquidation, it provides, as an alternative to

payment by the liquidator, payment by the Court (/), and creditors

including persons whose claims have at the date of the petition

ripened into a debt, cannot have their rights altered under it {m)
;

but in both these cases it would seem that section 120 of the Com-

panies (Consolidation) Act, 1908, would apply, and under it every-

thing that could be done under this section, and, as above indicated,

more, can, it would seem, be done. Moreover, section 120 enables a

scheme on these lines to be carried out by means of a sale to a new

company, section 18 of the Assurance Companies Act, 1909, does

not (n). Under section 18 there can be no release of premiums in

arrear, or other debts due to the company (m).

The date for ascertaining the rights of the parties is the winding-

up petition (o), and there must be equality in the reduction having

regard to their rights at such date, though perhaps not absolute

arithmetical equality {p), moreover, the holders of participating and

non-participating policies, will have their policies reduced equally (o).

The Court will usually require the Board of Trade to be served

(fj) Cliadwyck Healey, 3rd Ed.

p. 304 ; and see the forms there

given.

(h) See the cases below cited.

(i) This was done in Nelson db Co.,

[1905] 1 Ch. 550; and also in

British Widows' Assurance Co.,

[1905] 2 Ch. 40. But the latter

case scarcely seems to come under

the.se provisions.

(k) Cp. Great Britain Mutual Life

Assurance Society (IS 82), 19 C. D.

39.

(I) Great Britain Mutual Life

Assurance Society (1880), 16 C. D.

246.

(m) Great Britain Mutual Life

Assurance Society (1882), 19 C. D.

39 ; 20 C. D. 351. The claim of an

annuitant for arrears had ripened

into a debt not so his claim for

fviture payments of his annuity :

ibid.

(n) Nelson <k Co., [1905] 1 Ch.

550.

(o) Great Britain Mutual Life

Assurance Society (1882), 19 C. D.

39 ; 20 C. D. 351.

(p) Nelson db Co., [1905] 1 Ch.

550.
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on such an application, and the Board frequently has a report on the

scheme prepared (7) ; and while in urgent cases the Court may-

proceed without waiting for such report (r), the petition is usually

stood over to enable the Board of Trade and the parties to consider

the scheme (y). The Court will sometimes appoint a provisional

liquidator while the scheme is pending (s), and on occasion it will

exercise the power conferred on it by sections 145 and 219 of the

Companies (Consolidation) Act, 1908, and direct that meetings shall

be held to see whether the persons concerned prefer a reduction of

contracts to a winding-up (t).

Where no scheme is submitted to the Court, or even, it is thought,

where there is such a scheme, the Court can refer the whole matter

to an independent actuary to prepare a proper scheme (u).

The Court will not, of course, sanction a scheme which involves

a business being carried on in an illegal manner, e.g. the non-separa-

tion of funds where section 3 of the Assurance Companies Act, 1909,

requires them to be separated {v).

OrICINAL and SUHSTITUTED PkTITIONERS.

A petitioner is dominus litis and can withdraw his petition or

consent to its being dismissed (a), but if it has once been advertised {y)

this must be done at the hearing, and the petition must come into

the paper in the ordinary way, as creditors and contributories who

appear have been invited to do so by the advertisement (2), and will

usually be entitled to their costs {n). As a petition is dismissed if

the petitioner does not appear, unless some one is substituted as

petitioner, it was formerly held that it was not necessary for a peti-

tioner who proposed to withdraw his petition or to consent to its

(q) See Nelson «fc Co., [1905] (x) Times Life Assurance and
1 Ch. 550 ; British Wirlot/s' A.-^i^nr- Guarantee Corporation (1869), 9 Eq.
anrp Co.. [1905] 2 Ch. 40. But it 382; Imperial Guardian Life As-
is difficult to ascertain under what surance (1869), 9 Eq. 447; Here-

jurisdiction the scheme wa.s sane- ford-^hire and South Wale.<t Waggon
tioned in the latter case. and Engineering Co. (1874), 17 Eq.

(r) British Widows' Assurance 423.

Co., [1905] 2 Ch. 40. (y) See United Stock Exchange
(s) Great Britain Mutual Life Co. (1884), 28 C. D. 183, for a ca.se

Assurance Society (1882), 19 C. D. where the petition had not been

39; 20 C. D. 351. advertised ; but now an imadver-

(t) Great Britain Mutual Life tised petition would be removed
Assiirance Society (1880), Hi C. D. from the file : Companies (Wind-
246 ; Briton Medical and General ing-up) Rules, 1909, r. 27. See

Life Association (1886), 54 L. T. 14. supra, p. 838.

(u) ThiswA^ done in Great Britain (z) Mid Wales Hotel Co. (1868),

Mutual Life Assurance Society. See 17 L. T. 597 ; lie an Insurance Co.

the statement of facts and pro- (1875), 33 L. T. 49; Anglo-Vir-

cedure in that case (1882), 19 C. D. (jitiian Freehold Land Co., (1880)

39. W. N. 155.

(v) Nelson <k Co., [1905] I Ch. (a) See post as to costs in such
550 ; and cp. British Widows' c^ses, p. 868,

Assurance Co., [1905] 2 Ch. 40,

S.C.L. 3 K



866 Winding-up

being dismissed, to appear at the liearing, and if before the hearing

he had arranged with the company to withdraw the petition on pay-

ment of his costs, his costs of appearance would not be included in

such costs (6), but this ruling would not, it is thought, having regard

to the present rule as to substituting petitioners, hold good now.

Where such an arrangement is made the costs should always include

the costs of creditors and contributories appearing.

When a petitioner consents to withdraw his petition, or to allow

it to be dismissed, or the hearing adjourned or fails to appear in

support of his petition when it is called on in Court on the day
originally fixed for the hearing thereof, or any day to which the

hearing has been adjourned (o), or, if appearing, does not apply for

an order in the terms of the prayer of his petition, the Court may.
upon such terms as it may think just, substitute as petitioner any
creditor or contributory wlio, in the opinion of the Court would have

a right to present a petition, and who is desirous of prosecuting the

petition (d).

It has been held (e) that where the original petitioner's debt was

not at the date of the hearing a good petitioner's debt, a judgment

under 0. 14, R. S. C, having been reversed between the presentation

and hearing of the petition and unconditional leave to defend given to

the company, another petitioner could not be substituted, but the

case turned partly on the fact that the petitioner asked for the

petition to be adjourned, and not withdrawn or dismissed, not a

very intelligible reason, having regard to the fact that even the old

rule applied where the petitioner consented to his petition being

adjourned, and, moreover, the case does not seem consistent with

WelsJi Manufactunng and Woolstafling Co. (/), where a petition

which contained grave charges was stood over to enable any creditor

or contributory who might wish to do so to apply to be substituted,

although the petitioner's debt had been paid, or with the cases (7)

where it has been laid down that where a petitioner consents to with-

draw his petition the Court cannot look at such petition.

It is thought that now where a petitioner asks for a compulsory

order by his petition, but at the hearing only for a supervision order,

the Court can, on the application of a creditor or contributory, make
a compulsory order {h) ; but if the petitioner at the hearing presses

[h) Adjiistahle Horse. Shoe Syndi- 101.

cate, L1890] W. N. 157. (/) 13 Reports, 55.

(c) This rule (which is different {<j) Patent Cocoa Fibre Co. (181G),

from the rule of 1903) seems to do 1 C. D. 617, and the cases cited

away with the difficulty which with it, jiost, p. 868, note (2).

occurred in Vanguard Motor Bus (h) This was probably not for-

Co. (1907), 24 T. L. R. 526. merly the case : Chepstow Bobbin

(d) Companies (Winding-up) Mills Co. (1887), 36 C. D. 563;
Rules, 1909, r. 36. Electric and Magnetic Co. (1S81), 50

(c) Re Charles (1906), 51 Sol. J. L. J. (CH.) 491.
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for an order iu the terms of the prayer of his petition, and is unwillinp;

to withdraw his petition, the Court, if it finds that his case is defective,

cannot take into account the fact that some person who is supporting

has a better case (i). Where a petitioner is substituted the petition

will be amended so as to set out the facts of the substituted peti-

tioner's case as though he were the original petitioner, and a fresh

statutory affidavit will be filed verifpng the amended petition (k).

It is, however, often desirable for a person who proposes to apply

under the rule to come prepared with an affidavit showing his

debt (/).

Costs.

The usual order as to costs on a winding-up petition on which an

order is made is to provide for payment out of the assets of the

company of the costs of (1) the petitioner
; (2) the company (if it

appeared)
; (3) one set of costs to the creditors, and one to the con-

tributories who support the petition. If the petition fails the

petitioner will have to pay (1) the costs of the company ; and (2) one

set of costs to the creditors and one set of costs to the contributories

who oppose the petition (m). But only creditors and contributories

who have given notice imder the rules, will be allowed to participate

in any costs that may be given (w), and if a creditor or contributory

who supports or opposes the petition appears by the solicitor w'ho

appears for the petitioner (o), or by the company's solicitor (/?), he

will not in the absence of a special order be entitled to participate

in any costs which may be given, for his name should have been

added to the brief of the petitioner or the company, as the case may
be. Where creditors and contributories who support or oppose

a petition appear by the same solicitor, they will, as a rule, only get

one set of costs between them, but the taxing officer has in this case

a discretion to allow separate costs, even if the order is silent on the

point (q). Even when the petition contains charges of fraud against

directors, they will rarely, if ever, be allowed any further costs, for

the defence rests with the company, and if any creditor or con-

tributory chooses to put in an afiidavit, the Court has the fullest

power of refusing to allow such affidavit to be read, though, of course,

the directors will usually put in an affidavit on behalf of the company

{i) Spence's Patent Cement Co. Egyptian Navigation Co. (18G9), 8

(18R9), 9 Eq. 9. Eq. 660; European Banking Co.

(^•) The date of the original (1860), 2 Eq. 521.

petition will, however, stand, and (n) British Electric Street Tram-

if an order is made the winding-up wayi^, [1903] 1 Ch. 725.

will commence on that date. (o) Brighton Marine Palace and

(I) See Invicta Works, [1893] Pier Co., [1897] W. N. 12.

W. N. 39 ; Emden, 8th Ed., p. 60.
( p) Ibo Investment Trust, [1904]

(m) Cp. Buckley, 9th Ed. 244 ;
1 Ch. 26.

Criterion Gold Mining Co. (1889), (q) Silbcrhuttc Supply Co., [1910]

41 C. D. 146 ; Ibo InvcstmetU Co. W. N. 81.

(1903), 72 L. J. (CH.) 661 ; Anglo-
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and as part of its defence (r). The company will usually get a full

set of costs (r).

Where an order is made giving a set of costs to creditors or con-

tributories opposing or supporting a petition, the costs allowed will

not include either payments for copies of evidence in support of the

petition in opposition thereto or in reply, or the costs of perusal of

such evidence or of providing copies of such evidence for counsel,

or large fees to counsel, except, perhaps, where the petition is not

full enough, or a creditor or contributory has to answer such evidence

or there are other special circumstances. Counsel appearing for

creditors or contributories are not expected to take a prominent

part at the hearing of the petition (i).

Creditors have the same rights to costs on a contributory'

s

petition as they have on a creditor's petition {u), but where it is clear

that a creditor or contributory is simply appearing for the purpose

of making costs his costs will not be allowed {x).

Where the company is in liquidation the liquidator should not

appear separately, and will not be allowed a separate set of costs

from the company (?/). Where the petition is withdrawm or the

petitioner consents to its being dismissed, the Court will not look at

the petition, but will allow one set of costs to those creditors and

contributories who oppose the petition and another to those who
support it (z). It occasionally happens that a petition is presented

for a compulsory order, and that at the hearing a supervision order

is asked for and granted. It is usual in such cases to give one set of

costs to creditors and one set of costs to contributories who support

the supervision order, and to disregard the fact that they have given

notice to support or oppose the compulsory order.

There have been cases where persons appearing on a

petition which is withdrawn have not been allowed their costs,

where they have consented to the withdrawal and noi pressed

for their costs (a), or where the petition stated on the face of

(r) Ibo Investment Trust, [1904] whether this makes any difference.

1 Ch. 26. See, however, the last cited case.

{t) Ibo Investment Trust, [1904] (z) British Electric Street Tram-
1 Ch. 26. ways, [1903] 1 Ch. 725; Patent

(u) New Gas Co. (1877), 5 C. D. Cocoa Fibre Co. (1876), 1 C D.
703 ; Carnarvonshire Slate Co. 617 ; Criterion Gold Mining Co.

(1879), 40 L. T. 35. (1889), 41 C. D. 146 ; Marlborough
{x) Hull and County Bank (1878), Club (1866), 1 Eq. 216; Home As-

10 C. D. 130 ; North Brazilian surance Association (1871), 12 Eq.
Sugar Factories (1886), 56 L. T. 59; Hereford and South Wales
229. Waggon and Engineering Co. (1874),

iy) Mont lie Piete of England 17 Eq. 423 ; Nacupai Gold Mining
(1893), 37 Sol. J. 48, [1892] W. N. Co. (1884), 28 C. D. 65.

166; Hall <t Co. (1885), 53 L. T. (a) Jablochkoff Electric Light and
633. In both these cases the Power Co. (1884), 49 L. T. 566, so

voluntary winding-up had com- explained in Nacupai Gold Mining
menced before the petition was Co. (1884), 28 C. D. 65.

presented ; but it may be doubted
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it that it was presented owing to a doubt whether a voluntary

winding-up resolution would be passed, and such resolution was

passed before the hearing of the petition {b). And they have also

been disallowed their costs where the petition came into the paper

without being advertised—a case which could scarcely occur under

the existing rules (c) ; but the general rule would seem to hold even

where a person appearing knows that the petition will be withdrawn

or dismissed at the hearing (c/), though in such case it might no

doubt sometimes be held that he had only appeared to make costs,

and costs might consequently be denied him. In some cases where

a petition has been withdrawn each person appearing has been

allowed a separate set of costs {e), but this is very unusual, and will

only be done where no satisfactory reason for the withdrawal is

given (/). Where a petitioner was paid and the petition withdrawn

and one set of costs was given between two creditors who had

appeared, and one of such creditors had since the petition had part

of his debt paid, tlie other was allowed the whole of such costs, on

the ground that if an order had been made the creditor who was

paid after the petition would not have been in a better position than

the other creditor (7).

Where a co-petitioner declined to proceed and revoked the

authority given to the solicitor the petition was dismissed with

costs (gg) : but it submitted that in such case the Court can strike

out the name of the person who is unwilling to proceed (gyg)-

Where the company had oflered to pay a petitioning creditor's

debt and all costs (A), including any costs payable to persons appear-

ing on the petition (?'), or a petitioning creditor had had a sufficient

offer of indemnity against his debt and costs (/.•), it would seem that

he was formerly not usually allowed any costs after the offer ;
but it

may be pointed out that in such case the petitioner may find himself

in a difficult position if some one else applies to be substituted as a

petitioner, for if an order is made the petitioner will only have a right

of proof for his debt and costs. The withdrawal of a petition no

doubt constitutes a valuable consideration (l), but if an order is

made on the petition, it would socm that any payment that may
have been made by the company to the original petitioner will be

void unless sanctioned by the Court {>ti), and it is thought that

(b) District Banh of Lotulon(lSSl), Court will not do this as a matter

35 C. D. 576. of coui-se, even on terms of security

(c) United Stock Exchange (lS8i), being given. Daniells Chancery
28 C. D. 183. Practice, 7th Ed., p. 224, Be Mot-

id) Hereford and South Wales thewfi, [1!)05] 2 Ch. 4()0.

Wofjgon and Engineerinff Co. {IHli) (h) Times Life Aasttrancc and
17 Eq. 423. But seo Marlborough Guarantee Co. (1809), 9 Eq. 382.

Club (186()), 1 Eq. 21G. Soo also Cardiff Preserved Coal and
(e) North Brazilian Sugar Fac- Coke Co. v. Norton (18tiG), 2 Eq.

tories (188(5), 56 L. T. 229 ; Paper 568 ; (1867), 2 Ch. 405.

Bottle Co. (1888), 40 C. D. 52. (i) Adjustable Horse Shoe Syndi-

(f) Peckham Tramways (1888), cafe, [1890] W. N. 157.

57 L. J. (cu.) 462; Criterion Cold (A) Imperial Guardian Life As-

Mining Co. (1889), 41 C. D. 146. surance (1869), 9 Eq. 447.

(g) Peckham Tramways (1888), (Z) Harris v. Vcnablcs L. R.
57 L. J. (cH.) 462. (1872), 7 Ex. 235.

(gg) Frederic C. Gleniatcr db Co., [m) Companies (Consolidation)

0063 of 1912, Neville, J., March Act, 1908, s. 205; Liverpool Civil

13th, 1912. Service Association (1877), 9 Ch. 511,

[ggg) See O. 16 r. 11, R.S.C. The
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nowadays a petitioner will not be precluded from proceeding with

his petition by the mere fact of an offer being made. Where the

petitioner appeared by the company's usual solicitor, his costs were

in one case disallowed (w). Where more than one petition has been

presented, they will, in the absence of inala fides or collusion, take

priority according to the dates when they were presented, and not,

as was decided in some of the earlier cases, according to the dates

when they were advertised (o). A person presenting a subsequent

petition may be entitled to the costs of his petition up to the date

when he had notice of the presentation of a prior petition {f), which

will now in practically all cases be the date when he presented his

own petition, and he may also be entitled to share in the costs of

creditors or contributories supporting the first petition if it is

successful (q), but he will not be entitled to any further costs unless

possibly he can show that the earlier petition was collusive and not

hond fide (r). The wide power of substituting a petitioner given by

rule 36 of the Companies (Winding-up) Eules, 1909, would seem to

render a second petition unnecessary even in this case, and it may be

doubted whether even collusion will justify a second petition, having

regard to this rule, which did not exist at the time of the decisions

referred to above. It is thought that the mere fact of a petition

being advertised will not necessarily be notice to a second petitioner

of the fact that it has been presented (s). The fact that a petition

has been advertised for a day on which it cannot be heard, e.g. a

legal holiday, will not justify the presentation of a second petition
(
t).

There have been cases (m) where a second petitioner has been

(n) Lennox Puhlishing Co. {\m()), dk Co., [1910] 1 Ir. 390, does not

61 L. T. 787. accord with the English practice.

(o) Building Societies Trust (1890) And see Seafield Preserve Co., [1911]

44 C. D. 140 ; Norton Iron Co. S. C. 3, for the Scotch practice.

(1877), 47 L. J. (CH.) 9; General (s) Marron Bank Paper Mill

Financial Bank (1879), 20 C. D. (1878), 38 L. T. 140; Empire
276; London and Australian Agency Assurance Co. (1867), 16 L. T. 341.

Corporation (1873), 29 L. T. 417. And see the cases cited supra, y,. 838,

{p) Building Societies Trust ( 1890), on the question of how far the adver-

44 C. D. 140 ; Norton Iron Co. tisement of a petition is notice of

(1877), 47 L J. (CH.) 5: General its presentation to all the world;
Financial Bank (1879), 20 C. D. but see Ex parte Rasch (1867), 36

276. L. J. (CH.) 75.

(q) Building Societies Trust {\%m), (t) Dublin Grains Co. (1886), 17

44 C. D. 140 ; Sheringham Develop- L. R. Ir. 512.

ment Co., [1893] W. N. 5 ; Brooke (ti) See Standard Portland Ce-

de Co., [1888] W. N. 213. ment Co. (1890), 59 L. J. (ch.) 408 ;

(r) Building Societies Trust {18Q0), Busseli Cordner <t Co., [1891] 3

44 C. D. 140; Norton Iron Co. Ch. 171. See aho Joint Stock Coal

(1877), 47 L. J. (CH.) 9; General Co. (1869), 8 Eq. 146; Dor^

Financial Bank (1879), 20 C. D. Gallery, [1891] W. N. 98.

276. The order made in Bamford
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ordered to pay the costs of the company on his petition, but it is

thought that this is unusual.

Where a petition has stood over generally, e.g. under a St. Thomas'

Dock Order, tlie position of a subsequent petitioner would seem to be

different, though even in this case, he may have to divide one set of

costs with the earlier petitioner [x).

The question of the priority of the petitioner's costs is dealt with

later. He will be entitled to payment of such costs, even where he

has neglected to pay calls made on him in the winding-up (//).

Even where an order for winding up has been made against a

company, the company's costs are allowed out of its assets (2;).

Where a petition has been dismissed with costs, the directors cannot,

at all events without the sanction of the articles of the company or of

a general meeting, apply the assets of the company in paying such

costs (a).

Wiiere the company does not oppose the petition and no creditor

or contributory has given notice of the intention to oppose in manner

provided by the rules, the Court will treat the petition as unopposed,

and it will consequently hear it when it is first called (6), tlie practice

being not to hear opposed petitions until all the petitions ni the day's

paper have been called. If no one appears for any party when a

petition is called on for a second time, the petition will be dismissed

without costs.

At one time it was not unusual in making a winding-up order to

provide that only certain proceedings, which were specified in the

order, might be taken until further directions were given by the

Court ; but the Court will not, except in the case of an ancillary

winding-up, now make orders in this form (c), and it will not make an

order wliich is not to be drawn up till a future date {iJ).

When an order for the winding-up of a company or for the

appointment of the official receiver as provisional liquidator prior

to the making of an order for the winding-up of the company, has

been pronounced in Court, the Registrar must, on the same day,

send to the official receiver a notice informing him that the order

has been pronounced.

The notice may be in Forms 13 and 14 in the Appendix to the

Companies (Winding-up) Rules, 1909, respectively, with such

variations as circumstances may require {e).

{x) Scott andJackaon,[\m^\V.^. chrstcr (1883), 24 C. D. 611.

184. (ft) Inman d; Co., [1801] W. X.

(y) General Exchange Bank- (1807),
202.

. Tf ,„a , ,. , . j (r) Practice Note (1904), 20 T.
4 iiici. ISH ; and see KqucHtnan and t tj ,-., -,-, ,

^ ' ,
1 ' / JL. K. /.{. I'or such an order see

rubiic Buildings Co. (1888), 1 Aleg. p^^i .^ 377
115. [d) Baker Tuckers d; Co., [1894]

(z) Humber Ironworks Co. (1800), W. N. 33.

2 Eq. .'321. ((') Companies (Winding-up)
(a) Smith v. Dnkc of Man- liules, 1909, r. 37.
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NOTIFICATION TO OFFICIAL RECEIVER OF ORDER PRO-
NOUNCED ON PETITION FOR WINDING-UP (/).

(Title.)

To the Official Receiver of the Court.

{Ad'lress.)

Order pronounced this day by the Honourable Mr. Justice

[or, as the case may be] on petition for winding-up the under-mentioned

Company under the Companies (Consolidation) Act 1908.

Name of Company. Registered Office of
Company.

Petitioner';

Solicitor.
Date of Presentation

of Petition.

NOTIFICATION TO OFFICIAL RECEIVER OF ORDER PRO-
NOUNCED FOR APPOINTMENT OF OFFICIAL RECEIVER
AS PROVISIONAL LIQUIDATOR PRIOR TO WINDING-UP
ORDER BEING MADE (g).

{Title.)

To the Official Receiver of the Court.

(Address.)

Order pronounced tliis day by the Honourable Mr. Justice

[or, as the case may be] for the appointment of an Official Receiver as

Provisional Liquidator prior to any Winding-up Order being made.

Name of Company. Registered Office of
Company.

Petitioner's
Solicitor.

Date of Presentation
of Petition.

It is the duty of the petitioner, or liis solicitor or London agent,

and of all other persons who have appeared on the hearing of the

petition, at latest on the day following the day on which an order

for the winding-up of a company is pronounced in Court, to leave at

the Registrar's office all the documents required for the purpose of

(/) Companies (Winding-up)

Rules, 1909, Appendix, Form 13.

(g) Ibid., Form 14.
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enabling the Registrar to complete the order forthwith (h). In

ordinary cases no one attends at the drawing up of the order.

It is not necessary for the Registrar to make an appointment to

settle the order, unless in any particular case the special circumstances

make an apjjointment necessary (i).

An order to wind up a company must contain at the foot thereof

a notice stating that it will be the duty of the person who is at the

time secretary or chief officer of the company, and of such of the

persons who are liable to make out or concur in making out the

company's statement of affairs as the official receiver may require,

to attend on the official receiver forthwith on the service of the

order at the place mentioned therein (A).

The official receiver not infrequently instructs the petitioner's

solicitor in cases where he requires his assistance, but he is in no way
obliged to do so, and in ordinary cases and for ordinary purposes he

acts in person.

FORM OF ORDER FOR COMPULSORY WINDING-UP (/).

day of , 19 .

{Title.)

Upon the petition of the above-named Company [or A.B. of &c., a

creditor [or contributory] of the above-named Company], on the

day of , 19 , preferred unto the Court, and upon hearing

for the petitioner and for , and upon reading

the said jxitition, an aHidavit of (tlie said petitioner), filed, &c., verifxang

the said jietition, an affidavit of L.M., filed the day of ,

19 , the London Gazette of the day of , 19 ,
the

newspajxjr of the day of [enter any other papers],

each containing an advertisement of the said petition [enter any other .

evidence], this Court doth order that the said Company be wound

up by this Court under the provisions of the Companies (Consohdation)

Act, 1908, and that [one of] the Official Receiver [s] attached to tlxis Court

be constituted Provisional Liquidator of the affairs of the Company.
* Insert the Note.—It will be tlie duty of the Directors and of the

place at Secretary or other chief officer of the Company as the Official

tendance is Receiver may require, to attend on the Official Receiver at
*

required. forthwith on the service of this Order.

WINDING-UP ORDER WITH PROVISION AS TO COSTS WHERE
CERTAIN CREDITORS ARE REPRESENTED BY THE SAME
SOLICITORS AS THE COMPANY.

{Title.)

Upon the Petition of F.J.S. of in the County of

projierty owner a creditor of the above-named Ct)inpany on the

7th July 1911 preferred unto this Court and upon hearing Counsel for the

(/)) Companies (Winding-up) the order made to Eady, J., on the

Rules, 1909, r. :}8. In Aoivin Rubber Kith January, 1912, was refused

Co., 00348 of 1911, a party entitled because the rule liad not been com-
to costs omitted to leave the brief j)liod with,

of his counsel, and the order was (i) Ibid., r. 'M.

consequently drawn iqi in i<;noraiice (k) Ibid., r. 40.

of his right and without providing (Z) Appendix to the Companies^,

for his costs; an application to vary (Winding-up) Hule.s, 1909, Form 15
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Petitioner for tlie above-named Company and A.G. the ^liquidator in the

voluntary winding-up thereof and for G. and G. and two others and
for A.H.C. all creditors of the above-named Pall Mall Land and Finance

Corporation and for H.S.W.P. a creditor and contributory of the said

Company all supporting the said Petition and upon reading the said

petition an Affidavit of F.J.S. filed the 10th July 1911 (verifying the

said petition) the London Gazette and the Daili/ Telegrajih newspaper
both dated the 11th July 1911 and each containing an advertisement

of the said petition—the affidavit of A.G. filed the 24th July 1911

and the affidavit of A.H.C. filed this day.

This Court doth Order that the said Pall Mall Land and Finance

Corporation be wound up by this Court under the provisions of the Com-
panies (ConsoHdation) Act, 1908.

And it is Ordered that the Official Receiver attached to this Court

be constituted Provisional Liquidator of the affairs of the said

Company.

And it is Ordered that the costs of the Petitioner of the said Com-
pany and of the said Creditors and Contributory of the said petition

be taxed and paid out of the assets of the said Company but on such

taxation only one set of costs is to be allowed between the said Petitioner

and G and G and two others, and one set between the remaining creditors.

Registrar.

Note.—-It will be the duty of the person who is the Secretary or cliief

officer of the Company and such of the persons who are liable to make out

or concur in making out the Company's statement of affairs as the Official

Receiver may require him or them to attend on the Official Receiver

foi'thwith on the service of tliis order.

The Official Receiver's Offices, 33, Carey Street, London, W.C, are

open every week-day from ten a.m. to four p.m., except on Saturdays

when they close at one p.m. [^e The Pall Mall Land and Finance

Corporation, 00256 of 1911. Neville, J,, July 25th, 1911.]

WINDING-UP ORDER IN A CASE WHERE THERE HAS BEEN
A SPECIAL DIRECTION AS TO SERVICE AND THE COMPANY
DOES NOT APPEAR.

{Title.)

Upon the Petition of C.T.R. of of independent means a

creditor of the above-named Company on the 18th May 1911 preferred

unto this Court and upon hearing Counsel for the Petitioner and no one

appearing for or on behalf of the above-named Company although it has

been duly served with the said petition pursuant to the order for substituted

service thereof dated 19th May 1911 and the advertisements therein

directed and hereinafter mentioned and upon reading the said jjetition

an Affidavit of C.T.R. filed the 25th May 1911 (verifying the said iieti-

tion) the London Gazette and the Daily Telegraph newspaper both dated

the 19th May 1911 and each containing an advertisement of the said

petition—the London Gazette of the 23rd May 1911 and The Times

and Daily Telegraph newspapers of the 22nd May 1911 each containing
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an advertisement of notice of the said Petition addressed to the above-

named Company pursuant to the said Order of 19th May 1911.

This Court doth Order that the said Sherbro Trading Syndicate

Limited be wound up by this Court under the provisions of the Companies

(ConsoHdation) Act 1908.

And it is Ordered that the OlHcial Receiver attaclied to tliis Court

be constituted Provisional Liquidator of tlie affairs of the said Comi)any.

And it is Ordered that the costs of tlie Petitioner of the said iK-titicm

be taxed and paid out of the assets of the said Company (m). [Ee The

Sherhro Trading Syndicate, Ltd., 00186 of 1911. Neville, J., May 30th,

1911.J

WINDING-UP ORDERS IN CASE OF UNREGISTERED COMPANIES.

FoHo B 45.

No. 00213 of 1911.

In the High Court of Justice,

Companies (Winding-up).

Mr. Justice Neville.

Tuesday the 20th day of June, 1911.

In tlie Matter of the Companies (Consolidation) Act, 1908.

and

In the Matter of the Birkbeck Permanent Benefit Building Society.

Upon the Petition op the above-named Society and M.H.L. of

in the County of H.W.N, of in the County of

P.B.R. of in the County of W.J.R. of in the

County of and J.S. of in the County of

the Directors of and holders of " A " and " B " shares in the said Society

and as to the said M.H.L. also one of its Trustees and G.B.H. of

a depositor in the said Society on the 8th June 1911 ])referred unio tliis

Court and upon hearing Counsel for the Petitit)ners and for S. «S: Sons,

A.G.S. and five others and A.A. all creditors and L.H. a cretlitor and share-

holder and A.H. and six others all shareholders of the above-named Society

all supporting the said petition and ujxin reading the said petition an

Affidavit of C.F.R. filed the 8th June 1911 (verifying the said i)etition)

the London Gazette dated the 13th June 1911 and the Daihj Teh graph and

Daily J/aj7 newspajjers both dated the 14th June 1911 and each containing

an advertisement of the said jK'tition the several orders dated resjH'Ctively

8th June 1911 (appointing Provisional Liquidator) 8th June 1911, lOth

June 1911, 13th June 1911, and 15th June 1911.

This Court doth Order that the said Birkbeck Permanent Benefit

Building Society be wound up by tliis Court under the provisions of the

Companies (Consolidation) Act, 1908.

And it is Orderkd that the Official Receiver attaciieil to this Court

be continued (»j?;t) Provisional Liquidator of the affairs of the saiil Society.

And it is Ordered that the costs of the Petitioners and of the said

Creditors of the said jietition be taxed and paid out of the assets of the said

Society but on such taxation only one set of costs is to be allowed lx?tween

(w) Here will ho a note as on the previously been appointed Provi-

last form. sional Liquidator.

(mm) The Official Receiver had
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the said Petitioners and tlie said S. & Sons and one set between the re-

maining Creditors.

Eegistrar.

Note.—It will be the duty of the person who is the Secretary or chief

officer of the Society and such of the persons who are liable to make out

or concur in making out the Society's statement of affairs as the Official

Receiver may require him or them to attend on the Official Receiver forth-

with on the service of this order.

The Official Receiver's offices, 33, Carey Street, London, W.C., are open

every week-day from ten a.m. to four p.m., except on Saturdays, when they

close at one p.m.

WINDING-UP ORDER FOR LIMITED PARTNERSHIP WITH DIREC-
TION FOR TRANSFER OF FURTHER PROCEEDINGS TO
COUNTY COURT.

Foho 187 B. 44.

No. 0076 of 1911.

In the High Court of Justice,

Limited Partnership (Winding-up).

Mr. Justice Neville

Wednesday the 15th day of March, 1911.

In the Matter of the Limited Partnerships Act, 1907, and of the Com-
panies (Consolidation) Act 1908

and

In the Matter of Cecil O. Gray.

Upon the Petition of M.G. of in the County of

(the wife of C.O.G.) a Creditor of the above-named
Limited Partnership on the 23rd February 1911, preferred unto this Court

and upon hearing Counsel for the Petitioner on the 14th March 1911 and
no one appearing for or on behalf of A.E.S. the General Partner in the

above-named Limited Partnersliip although he has been duly served with

the said petition as by the Affidavit of F.N.S. filed the 10th March appears

and upon reading the said petition an Affidavit of C.A.S. filed the 25th

February 1911 (verifying the said petition) the London Gazette dated the

3rd March 1911 and the Birmingham Daily Post newspaper dated the 6th

March, 1911 and each containing an advertisement of the said petition

and the Affidavit of the Petitioner M.G. filed this day.

This Court doth Order that the said Cecil O. Gray be wound-up
by tliis Court under the provisions of the Companies (Consolidation) Act,

1908 (n).

And it is Ordered that the Official Receiver attached to the Court

be constituted Provisional Liquidator of the affairs of the said Limited

Partnership.

And it is Ordered that the costs of the Petitioner of the said iJetition

be taxed and paid out of the assets of the said Limited Partnersliip.

And it is Ordered that all proceedings in this matter be transferred

(n) It is usual now to add here 1909." See order in Bear Brewer

"as modified by the Limited and Bowman, 00106 of 1911,

Partnership (Winding-up) Rules, Neville, J., April 25, 1911.
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from the High Court of Justice (Companies (Winding-up)) to the County

Court of Warwickshire holden at Birmingham.

Registrar.

XoTE.—It will 1x3 the dut}' of tlie person who is the General Partner

or Cliief Manager, Clerk or Servant of the Limited Partnersliip and such

of the persons who are hablc to make out or concur in making out the

Limited Partnersliips statement of affairs as the Official Receiver may
require him or them to attend on the Official Receiver forthwith on the

service of this order.

The Official Receiver's Offices, 191, Corporation Street, Birmingham,

are open every week-day from ten a.m. to four p.m., except on Saturdays,

when they close at one p.m.

RESTRICTED WINDING-UP ORDER WHERE THERE IS A
FOREIGN WINDING-UP IN PROGRESS.

[Title.)

Upon the Petition of the City of Melbourne Bank Limited whose

registered office is at in the Cit\' of Melbourne in the

Colony of Victoria and who also carry on business at

in the City of London on the 8th July 1895 preferred unto

this Court and upon hearing Counsel for the Petitioners and upon reading

the said petition an Affidavit of A.J. filed the 8th Julj^ 1895 (verif^dng

the said petition) the London Gazette and The Times newspaper both dated

the 9th July 1895 and each containing an advertisement of the said petition

the Order dated the 8th July 1895 appointing one of the Official Receivers

Provisional Liquidator of the said Company and the Affidavit of A.J. filed

15th July 1895.

This Coctrt doth Order that the said City of Melbourne Bank Limited

be wound up by this Court under the provisions of the Companies Acts,

1862 to 1890.

And it is Ordered that Mr. Charles John Stewart one of the Official

Receivers attached to this Court be continued Provisional Liquidator

of the affairs of the said Company.

And no proceedings are to be taken imder this order Avithout the leave

of this Court.

And it is Ordered that the costs of the Petitioners of the said ix'tition

be taxed and paid out of the assets of the above-named Company (o). [Re

The City of Melbourne Bank, Ltd., 00182 of 1895. Vaughan Willlvms, J.,

July 17th, 1895.]

ST. THOMAS' DOCK ORDER.

(Title.)

The Petition of W.D. & Sons preferred unto this Court, on the 1st of

Febniar}' 1909 coming on this day to be heard before this Court, and upon

hearing C >unsel for the Petitioners for the above-named ComiKiny for

G.G. & Sons creditors of the above-named Company supporting the said

(o) Here follows a note as in the first form given.
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Petition for B. & W. & T.H.H. and ten other creditors and for W.H.

F.W.K. and P.R. respectively Creditors and Contributories of the above-

named Company all opposing the said Petition and upon reading the said

Petition the Aifidavit of W.D. filed 4th February 1909, the Affidavit of

F.W.K. and the joint Affidavit of W.H. T.H. H.F. W.K. and P.R. both

filed the 10th February 1909, the Affidavit of A.N.D. and the Affidavit of

H.Z. both filed the 13th February 1909 and the further affidavit of the said

F.W.K. filed this day and the several Exhibits in the said Affidavits of

some of them respectively referred to. And the said W.H., T.H.H.,

F.W.K. and P.R. by their respective Counsel undertaking to postpone

their respective debts until the other present outside Creditors of the above-

named Company have been paid. And the above-named Company by

its Counsel undertaking to deal with the remittances to be received by

apportioning the amount amongst the present Creditors of the above-named

Company. And the above-named Company by its Counsel also under-

taking not to consent to a winding-up order on any other Petition and not

to wind-up voluntarily, and to give notice to the Petitioners of any other

Petition for winding-up the Company which may be served upon them and

in the event of any such other Petition being served upon them to consent

to the Petition being restored to the paper and that the application for a

winding-up order by it may he renewed in the same manner as if the

Petition had not fjeen ordered to stand over. This Court doth order that

the Petition do stand over until the first petition day in June 1909. [Re

Descours Parry <Sc Co., Ltd., 0052 of 1909. Swinfen Eady, J., February

17th, 1909.]

ORDER DISMISSING PETITION.

{Title.)

Upon the Petition of the A.M. Company, Ltd., of

in the City of London, a Creditor of the

above-named Company on the 29th April 1911 preferred unto this Court

praying that an order might be made directing that the voluntary winding-

up of the above-named Company be continued but subject to the super-

vision of the Court or in the alternative that the above-named Company

might be wound-up by the Court under the provisions of the above-men-

tioned Act, or that such other Order might be made in the premises as

should be just and upon hearing Counsel for the Petitioner for the above-

named Company and J.J.R. the Liquidator thereof and for B. & F. and

thirteen others all Creditors of the above-named Company opposing the

said petition and upon reading the said Petition an affidavit of J.S.B.P.

filed the 2nd May 1911 (verifying the said Petition) the London Gazette

and the Daily Telegraph newspaper both dated the 5th May 1911 and each

containing an advertisement of the said Petition the affidavit of J.J.R.

filed the 10th May 1911 the affidavit of W.S. filed the 15th May 1911 and

the affidavit of J.J.R. tiled the 25th April 1911 in the above matters

(00146 of 1911) and the several exliibits in the said affidavits respectively

referred to.

This Court doth Oeder that the §aid Petition do stand dismissed

out of this Court.



Notification of Order 879

And it is Qrdered that the Petitioner the said A.M. Companj-,

Ltd., do pay to tlie said General Incandescent Company Limited and to

the said B. & F. and tliirteen others their costs of the said Petition such

costs to be taxed. [Re The General Incandescent Company, Ltd., 0(J164

of 1911. Neville, J., May 16th, 1911.]

NmiFICATION I IF OltDKR.

On the making of a winding-up order a copy of the order must

forthwith be forwarded by the company to the Registrar of Joint

Stock Companies, and he must make a minute thereof in his books

relating to the company (p).

When an order that a company be wound-up, or for the appoint-

ment of the official receiver as provisional liquidator has been

made :

—

(a) Three copies of the order sealed with the seal of the Court must
forthwith be sent by post or otherwise by the Registrar to the

Official Receiver.

{h) The Official Receiver must cause a sealed copy of the order to be

served upon the Secretary or other Chief Officer of the Company
at the registered office of the Company (if any), or upon such other

person or persons, or in such other manner as the Court may
direct, and if the order is that the Company be wound-up by the

Court he must forward to the Registrar of Joint Stock Companies

the copy of the order which by Section 143 of the Act is directed

to be so forwarded by the Companj'.

(c) The Official Receiver must forthwith give notice of the order to

the Board of Trade, who must forthwith cause the notice to be
gazetted.

{d) The Official Receiver must forthwith send notice of the order to
such local paper as the Board of Trade may from time to time
direct, or, in default of such direction, as he may select (q).

NOTICE OF ORDER TO WIND-UP FOR NEWSPAPER (r).

The Companies (ConsoUdation) Act 1908.

In the Matter of , Limited.
Winding-up Order made ,19 .

Date and place of first meetings :

—

Creditors 19 , at

Contributories 19 , at

Official Receiver and Provisional Liquidator.

Notice of WrNDiNG-up Order for Gazette («).

Name of
Company.

Address of
Registered Ottice.

Court.
Number of
Matter.

Date of
Order.

Date of Presenta-
tion of Petition.

( p) Companies (Consolidation)
Act, 1908, s. 143.

{q) Companies (Winding-up)
Rules, 1909, r. 41, and us to the
notice to be given to the Official

Receiver, see mipra, p. 871.
(r) Companies (Winding-up)

Rules, 100!t, Ajuiciidix, Form 17.

(s) Ibid., Form 103 (1).
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Effkct of Ordeu

An order for winding-up is, until set aside, binding on the company
and on all contributories of the company, and this, even though the

Court had no jurisdiction to make the order {t). And so it has more
than once been held that the question whether a winding-up order

was validly made, cannot be considered on an application to enforce

a call (a). It is thought that such an order will also be binding on
creditors of the company, for they are, on giving proper notices,

entitled to be heard (&), and an order for winding-up a company
operates in favour of all creditors, and of all the contributories of the

company as if made on the joint petition of a creditor and of a

contributory (c). But other persons are not bound by the order {d),

and so a purchaser from the liquidator can take the objection that

the order was made by a Court which had no jurisdiction to make
it (c).

A Judge can before the order is drawn up, alter it, and can there-

fore, after making a winding-up order, make an order dismissing the

petition at any time before the order is actually drawn up (/). But
once an order has been drawn up the Court cannot rescind it, even

though it was obtained by mistake (g), or where it shows on the lace

of it that it is bad (h). The remedy in such case is either by an

application to stay all further proceedings in the winding-up, or by
appeal. The only exceptions to this rule are where the order has

been obtained by default, no one except the petitioner appearing at

the hearing {i), or where there has been a slip in the order and it

does not carry out the intention of the Court (k). In such cases it is

{t) Padstow Total Loss and Col-

lision Assurance Association (1882),

20 C. D. 137 ; Bowling v. Welby's

Contract, [1895] 1 Ch. 663.

(a) Lord Londesborough's Case

(1854), 4 De G. M. & G. 411 ;

Underwood's Case (1854), 5 De
G. M. & G. 677 ; London Marine
Insurance Co. (1869), 8 Eq. 176;
Arthur Average Association (1875),

10 Ch. 542.

{h) BradfordNavigationCo.(lS70),

5 Ch. 600 ; Securities Insurance Co.,

[1894] 2 Ch. 410.

(c) Companies (Consolidation)

Act, 1908, s. 138.

(d) Bradford Navigation Co. ( 1870),

5 Ch. 600.

(e) Bowling and Welhy's Contract,

[1895] 1 Ch. 663.

(/) Crown Bank (1890), 44 C. D.

634, following St. Nazairc Co.

(1879), 12 C. D. 88 ; lie Suffield and

Watts (1888), 20 Q. B. D. 693.

{g) Lyric Syndicate (1901), 7

T. L. R. 162 ; Manchester Economic
Building Society (1883), 24 C. D.

488 ; see also Baxters, Ltd., [1898]

W. N. 60.

(h) St. Nazaire Co. (1879), 12

C. D. 88 ; Charles Bright v. Sellar,

[1904] 1 K. B. 6 ; Padstow Total

Loss and Collision Assurance As-

sociation (1882). 20 C. D. 137.

(i) See Aston Hall Coal and

Brick Co. (1882), 45 L. T. 676,

where the order was made by
Kay, J., with much doubt. The

case scarcely seems consistent with

Lyric Syndicate (1901), 17 T. L. R.

162; or Baxters, Ltd., [1898]

W. N. 60; or Be Betzold (1893),

37 Sol. J. 65.

{k) Preston Banking Co. v. Alsup,

[1895] 1 Ch. 141.
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thought that the order might be rescinded, though the case of an

order by default is not at all clear.

Where a judgment has been obtained by consent it can be set

aside on any grounds on which an agreement could be set aside (/), and

where an order has been obtained by fraud (m), or fresh material

facts have been obtained since an order, and such facts could not

have been previously obtained (w), the Court can, no doubt, set

aside the order. In all these cases it would seem necessary to start

an action to set aside the order.

Stay of Winding-up.

The Court may at any time after an order for winding-up, on the

application of any creditor or contributory, and on proof to the satis-

faction of the Court that all proceedings in relation to the winding-up

ought to be stayed, make an order staying the proceedings, either

altogether or for a limited time, on such terms and conditions as the

Court thinks fit (o).

Even where all the creditors of a company have been paid or have

agreed to an application under this section the court will not make
an order under this section as a matter of course, but it will consider

whether it is desirable in the interest of commercial morality that

the winding-up should continue, and so the fact of an investigation

being desirable will influence the Court and make it slow to grant

an order (p). The jurisdiction of rescinding a receiving order or

annulling an adjudication in bankruptcy is analogous (q), and the

winding-up Court in making an order under the section will be

guided by the principles which guide the Banlvruptcy Court in such

cases (p). The Court will not usually make an order under the

section unless all creditors are paid or satisfied (r), and it has made

orders reserving liberty to any dissentient creditor to apply within

three months to remove the stay (s).

Sometimes, too, a person making an application under the

section has been put on terms to buy the interest of opposing con-

tributories {t). Formerly this section provided a way of carrying

out schemes under the Joint Stock Companies Arrangement Act,

1870. Section 120 of the Companies (Consolidation) Act, 1908,

enables going companies to enter into arrangements, but where there

(I) Hitddersfield Bankinrf Co. v. 2 Ch. 174.

H. Lister and Sons, [1895] 2 Ch. (y) Cp. as to this i?c Hf.f^'r (1889),
273 ; Wilding v. Sanderson, f 1897] 22 Q. B. D. ().32 ; Re Flatau, [189.3]

2 Ch. 534. 2 Q. B. 219 ; lie Taylor, [19UI] 1

(m) Birch v. Birch, [1902] P. 130. K. B. 744.

(n) Boswell v. Coals (1884), G (r) Cp. Lyric Syndicate (1901),

Rep. 167. 17 T. L. R. 162.

(o) Companies (Consolidation) (s) Baxters, Ltd., [1898] W. N.
Act, 1908, s. 144. For such an 260.

order, see infra, pp. 882 and 1324. (t) South Barrule Slate Quarry Co.

( p) Telescriptor Syndicate, [1903] (1869), 8 Eq. 688.

S.C.L. 3 L
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is a likelihood of creditors taking proceedings while such an arrange-

ment is pending it may be desirable for a company to go into winding-

up, and then to stay all further proceedings under the winding-up

except so far as may be necessary for the purposes of the scheme.

There is no objection to a partial stay of the winding-up proceedings

being granted, and such an order has been made in several cases (m).

The practice is to make applications under this section by

motion. The official receiver must be served and must appear at

the hearing. They can only be made by a creditor or a con-

tributory (x), and a contributory who applies must be prepared to

admit himself to be a contributory {y). Such applications must be

made in the winding-up, and must be served on the liquidator of

the company.

ORDER STAYING WINDING-UP PROCEEDINGS.

{Title.)

Upon Motion on the 14th and 21st November and this day made unto

tliis Court by Counsel on behalf of E.T. and E.M. respectively contributories

of the above-named Company and upon hearing Counsel for Harold de Vaux
Brougham the Official Receiver and Provisional Liquidator of the above-

named Company, and upon reading the order to wind-up the above-named

Company dated the 24th October 1911 the three several affidavits of E.T.

filed respectively the 13th 21st and 28th November 1911 and the exhibits

in the said affidavits or some of them respectively referred to.

This Court doth Order that upon payment by the above-named

applicants E.T. and E.M. to the said Harold de Vaux Brougham as such

Official Receiver and Provisional Liquidator as aforesaid of the sum of

five guineas for his fees and expenses as such Official Receiver and Pro-

visional Liquidator and also £9 9s. liis agreed Costs of this application all

further proceedings under the said Order of 24th October 1911 be stayed.

[Re The British hivestment Syndicate, Ltd., 00251 of 1911. Swinfen Eady,

J., November 28th, 1911.]

Appeals.

The time given by the rules {z) for appealing from a winding-up

order is, except where special leave is given, fourteen days from the

time when the order is perfected, and the appeal must be entered for

hearing before the day named in the notice of appeal, or, if the offices

are then closed, before the next day when the Court of Appeal

sits (a). Special leave to extend the time for appealing will not be

(u) See Western of Canada Land (y) Continental Bank (1867), 16

and Oilworks Co., [1874] W. N. L. T. 112.

148 ; London Chartered Bank of (z) O. 58, rr. 9 and 15, R. S. C.

Australia, [1893] 3 Ch. 540; Tea See also Companies (Consolidation)

Corporation, [1904] 1 Ch. 12. Act, 1908, s. 181.

(x) Eastern Investment Co., [1905] (a) National Funds Assurance
1 Ch. 352; and see the section Co. (1876), 4 C. D. 305.

itself which is clear on the point.
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granted on an ex parte application {b), and it would seem that on an

appeal against an order dismissing a winding-up petition, the Court

will be slow to grant an extension of time for appealing, because such

an order is not so final as most final orders, and the business of a

company is paralyzed by the company having a winding-up petition

pending (c). Special leave may, however, be granted in cases where

circumstances other than the respondent's conduct make it right to

grant relief (r/), and it has been granted more than a year after the

order was made, when the appellant appealed directly he heard of

the order (e).

Appeals from a winding-up order should be entered in the inter-

locutory list (/). A fourteen days* notice of appeal is, however,

necessary {g).

Though the Court of first instance may hear a person who is not

either a creditor or a contributory as amicus curice, such a person may
not appeal {h), and special leave will be required where a creditor,

or, it is thought, a contributory who has not appeared in the Court

below wishes to appeal (i).

Wliere a company appealed from a winding-up order it was

formerly usual if the appeal failed, to give the respondents their

costs out of the estate (Z), but to make no order as to the appellants'

costs, thus depriving the appellants, who would in effect usually be

the directors, of their costs ; but this was felt to be hard on the

creditors of the company, as not infrequently the result was to

saddle them with the respondents' costs, and the Court will now order

persons appealing from a winding-up order to find security for costs (/),

(6) Re Lawrence (1877), 4 C. D. than twenty mcmbors, and for-

139. The appHcation must be bidden by the Act.

made in the Court of Ap[)eal, by ( / ) Naval Military and Civil

notice of motion. Service Co-operative Society of South

(c) Neiv Callao Co. (1882), 22 ^/nra, [1903] W. N. 120.

C. D. 484. But see Wiltshire Iron (g) See O. 58, r. 3, R. S. C. ;

Co. (18G8), 3 Ch. 443. Stocton Iron Furnace Co. (1S79). 10

(d) Alancheater Economic Build- C. D. 335.

ing Society (1883), 24 C. D. 488. (h) Bradford Navigation Co.

In this case a supervision order (1870), 5 Ch. 600.

had been made, and it turned out (i) Securities Insurance, [1894] 2

afterwards that there was no Ch. 410.

vohmtary winding-up. See also (A) National Saving.'* Bank (\^i\Vi),

Brazilian Rubber Plantations and 1 Cli. 547 ; Photographic Arti.'<tn

Estates, [1911] W. N. 13, a case Co-operative Supply Association

of an appeal by a liquidator from (1883), 23 C. D. 370 ; Diamond
an order dismissing a inisfeasanco Fuel Co. (1879), 13 C. D. 400.

summons. (I) Photographic Artists Co-opera-

te) Padstow Total Loss and Col- live Supply Association (1883), 23
Iision Assurance Association {\%^2), C. D. 370; Diamond Fuel Co.

20 C. D. 137. The Court had no (1879), 13 C. D. 400. The applica-

jurisdiction to make the order, as tion is by motion to the Court of

the association was one of more Appeal.
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aud siicli security will have to be sufficient to indemnify the

respondents from all costs (m).

ORDER DIRECTING SECURITY FOR THE COSTS OF AN APPEAL
TO BE GIVEN.

In thr Court of Appeal. 0012 of 1909.

In the Matter of the Companies (ConsoUdation) Act 1908

and

In the Matter of the Consolidated South Rand Mines Deep Ltd.

Upon Motion this day made unto tliis Court by Counsel for the Officii!

Receiver and Liquidator of the above-named Company and upon hearing

the order dated the 3rd February 1909 and an affidavit of H.M. filed the

26th January 1909 and the exhibits therein referred to.

This Court doth Order that in default of the said Company on or

before the 25th March 1909 procuring some sufficient person on their behalf

to give security to the satisfaction of the Judge in case the parties differ

by bond to the said Official Receiver and Liquidator in the sum of £100

conditioned to answer costs in case any shall be awarded to be paid by the

said Company on this appeal against the said order or instead of giving

such security as aforesaid lodging witliin the same period the sum of

£100 in Court as directed in the Lodgment Schedule hereto the said appeal

do stand dismissed out of this Court without further order with costs to

be taxed by the Taxing Master and paid by the said Company to the

Applicant.

And it is Ordered that until such security shall have been given or

such lodgment made and notice thereof given to the Official Receiver

and Liquidator all proceedings on the said appeal be stayed.

The costs of the said motion including the costs of the application

on the 27th February 1909 are to be costs on the appeal.

Court of Appeal, Lodgment Schedule.

6th March, 1909.

lie The Consolidated South Rand Mines Deep, Limited.

Ledger Credit as above " Security for Costs of Appeal."

Particulars of Funds to be
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On an appeal from a winding-up order or an order dismissing a

winding-up petition, the appellant must make up his mind whether

he wishes to disturb the order with regard to any costs which may
have been given to creditors or contributories who appeared in the

Court below. If he decides not to appeal from that part of the order

he should write to such persons informing them of the appeal and of

the fact that it does not extend to the part of the order giving them

their costs, and he should not serve them with the notice of appeal

which will, of course, only deal with so much of the order as is being

appealed from. If the appellant takes this course and persons who
have received such letters choose to appear on the appeal and oppose

it, they will be entitled to do so, and if the appeal fails one set of

costs will be given to the creditors appearing and opposing, and one

to the shareholders doing likewise. If the appellant does not take

this course such persons will all get their costs (n).

The Court of Appeal will not hear creditors or contributories in

support of the appeal (o).

The official receiver has no right to appear on an appeal, but

sometimes the Court of Appeal ask him for information in relation

to the company's affairs. He is sometimes served with the notice

of appeal, but never made a respondent. As appears from the order

above set out, he sometimes applies for an order for security for costs

of the appeal.

No. 0097 of 1912.

In the Matter of the Companies ((Consolidation) Act, 1908

and

In the Matter of Jicaro Gold Estates, Limited.

March 19th, 1912.

Memorandum.
Mr. Justice Neville has on the hearing of the petition presented in

the above matters on the 1912, directed a meeting of shareholders

of the above named company to be summoned by the above named
company pursuant to section 219 of the above mentioned Act for Ihe

purpose of considering whether they desire the business of tlie above

named company to be continued under the circumstances and if not then

as a separate question whether they desire a voluntary or a compulsory

liquidation. Notice of the said meeting to be sent by post at leatst 14 clear

days before the day appointed for the meeting to each of the shareholders

of the above-named comj)any at their respective addresses appearing in

the books of the said company and the form of notice and proxy for use

at the said meeting are to be approved by the Registrar.

(n) Ibo Investment Co., [1903] 2 though they were not served ;

Ch. 37.3. See also Neio Callas Co. New Gas Co. (1877). f) C. D. 703.

(1882), 22 C. D. 484, where costs (o) Buckley, 9th Ed. p. 346,

were given to the opposing creditors
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The Judge has appointed A.B. chairman of the said meeting and has

directed that he do report the result of the said meeting to the Court with

particulars as to the votes given (by proxy or otherwise) distinguishing

between shares issued subject to payment in cash and those issued as

fully paid and also distinguishing as far as possible in the case of shares

issued for cash between shares taken by vendors, promoters or under-

writers and others.

And the further hearing of the petition is adjourned generally.

Registrar.



CHAPTER X.

Effect of Winding-up Order.

A WINDING-UP of a company by the Court is deemed to commence

at the time of the presentation of the petition for the winding-

up (a), and an order for winding-up operates in favour of all the

creditors and of all the contributories of the company as if made on

the joint petition of a creditor and of a contributory {b).

In the case of a winding-up by or subject to the supervision of the

Court, every disposition of the property (including things in action)

of the company, and every transfer of shares, or alteration in the

status of its members, made after the commencement of the winding-

up will, unless the Court otherwise orders, be void (c).

A transaction which rests in contract only is not a disposition of

property, and so section 153 of the 1862 Act did not give the Court

jurisdiction to validate transactions which rested only in contract at

the date of the winding-up order. Thus, if at the date of such order

a company \vas under contract to supply goods (d), or had given

bills (e), and the company subsequently suppHed such goods or met

the bills, the Court could not make an order validating such Act,

but the creditor was entitled to prove for damages for breach of

contract. The present section, however, unlike the old one, does not

apply only between the date of the petition and that of the order,

and it would seem that the Court has now jurisdiction to authorize

or validate dispositions made after a winding-up order, but in

pursuance of a contract before such order. The section does not

affect the liability of a person who is liable to pay money (/) or to

transfer property (g) to a company, and such a person will be bound

to make the payment or transfer notwithstanding the fact that a

petition has been presented.

(a) Companies (Consolidation) (e) Oriental Bank Corporation,

Act, 1908, s. 139; but see in the Ex parte Guillcmin (1S83), 28 C. D.

case of subsidiary a.ssurance com- 634, explaining Bolognesi'a Case

panies, s. 16 of the Assurance Com- (1870), 5 Ch. 567.

panics Act, 1909, «Mpra, p. 803. (/ ) Mrrtirif Steel and Iron Co. v.

(6) Companies (Consolidation) Naylor (1882), 9 Q. B. D. 648 ;

Act, 1908, s. 138. 9 A. C. 434.

(c) Ibid., s. 205 (2). (g) Barneds Banking Co., Ex
(d) Wiltshire Iron Co. (1868), parte Contract Corporation (1867),

3 Ch. 443. 3 Ch. 105.
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In deciding whether to validate an act tlie Court will be guided

by the bankruptcy provisions as to protected, transactions (/*).

Ordinarily the Court will validate acts done by the company in

the ordinary course of its business (i). Thus, the Court has sanc-

tioned payments made for goods as they were supplied, while

declining to sanction payments made for goods previously supplied,

although the further goods were only supplied on the terms that the

original goods should be paid for immediately (k).

Where goods had been placed on trucks for delivery, it was held

that in the circumstances of the case the property in them had

passed to the purchaser and the transaction, being a bond fide one,

and in the ordinary course of the company's business, was sanctioned

by the Court (/). And the same result followed where the company

was about to sell its business, and gave a charge to creditors who
were pressing, in order to enable the sale to go through. In this case

the directors had joined in the charge as sureties, and, having been

compelled to pay, got the benefit of the order of the Court (m).

Where a company has given a lien on property, and such lien

attaches to part of such property after the petition is presented,

the charge so given will be valid even without an order of the Court,

and will not come within the section at all (n).

The Court has declined to sanction payments made to creditors

who had advanced moneys with knowledge that the company was in

difficulties, and on the terms that their advances should be repaid

out of moneys coming from an issue of shares which was proposed

at the date of the advance, but which, in fact, never took place (o).

The section, so far as it deals with transfers, is dealt with later (p).

Payments made with the knowledge that there was a petition,

and on the terms that if an order was made the person paying should

have the payment treated as a loan or as a payment on account of

calls, whichever he chose, were held to be avoided as a payment on

account of calls and as involving a change in the status of the member

paying (q). For the same reason the registration of an unregistered

company pending a petition, was held invalid (r). Where a creditor

had presented a petition and on payment of part of his debt agreed

(7i) Repertoire Opera Co. (1895), /Sfcam Co. (1866), 14 L. T. 695 ; but

2 Mans. 314. see Wiltshire Iron Co. v. Great

(i) Liverpool Civil Service As- Western Raihvay (1871), L. R. 6

sociation (1874), 9 Ch. 511. Q. B. 776.

(k) Civil Service and General (o) Daly dh Co. (1886), 19 L. R.

Store (1888), 57 L. J. (ch.) 119. Ir. 83.

(I) Wiltshire Iron Co. (1868), 3 ( p) Infra, pp. 1135 et seq. See

Ch. 443. also Emtnerson's Case (1866), 2 Eq.

(m) International Life Assurance 331 ; 1 Ch. 433.

Society (1870), 10 Eq. 312. {q) Barge's Case (1868), 5 Eq. 420.

(n) Llangenncrh Coal Co. (1887), (r) Hercnles Insurance Co. [1871),

56 L. T, 475 ; Northfield Iron and 11 Eq. 331.
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to withdraw the petition if the rest of it were paid, he was compelled

to refund what had been paid, w^ien on the company failing to make

the further payment, he proceeded with his petition, and obtained a

winding-up order {.$).

The Court can while a winding-up petition is pending, and it

would seem now, even after an order has been made, authorize

dispositions of property under the section (t). Where directors

have made payments which are void under the section, they will be

personally liable to make good to the company any loss it may have

suffered thereby, even though the payees are perfectly solvent and

no attempt has been made to recover such payments from them (w).

A winding-up order does not, it is thought, terminate ordinary

trading contracts entered into before the order was made (x). The

position in such cases would appear to be that the liquidator can only

insist on payment or delivery of goods, as the case may be, on per-

forming his part of the agreement and making good any breaches that

occurred before liquidation. The other party, if he wishes to insist

on the contract, can only insist on the strict terms of the contract

including any terms as to giving credit, and it will be open to the

liquidator to repudiate the contract and leave the other party to

prove for damages (//).

At any time after the presentation of a petition for winding up

and before a winding-up order has been made, the company or any

creditor or contributory may

—

(a) Where any action or proceeding against the Company is jx-nding in

the High Court or Court of Appeal in England or Ireland, apply

to the Court or division in which the action or proceeding is

pending for a stay of proceedings therein ; and

(6) Where any other action or proceeding is pending against the Com-
pany, apply to the Court having jurisdiction to wind up the

Company to restrain further proceedings in the action or pro-

ceeding ;

(s) Liverpool Civil Service Afisocia- Wiltshire Iron Co. v. Great Western

tion (1874), 9 Ch. 511. Railway (1871), L. R. 6 Q. B. 77(5.

(t) Carden v. Albert Palace As- As to such an order operating as a
sociation (1887), FAi L. J. (ch.) notice dismissing: servants, .see

166. Chitty, J., remarked that Chapman's Ca^e (ISG6), 1 Eq. 346;
the difficulty in such cases was to Harding's Case (IS(M), 3 Eq. 341 ;

ascertain the parties wlio ought to MaeDowalVs Case (1886), 32 C. D.

be served. 366, and post, pp. 127;") and 1276.

(?/) Neath Harbour Smelting and {y) Ex parte Chalmers (1873),

Rolling Works (1887), 56 L. T. 727. 8 Ch. 280 ; Morgan v. Bain (1875),

(x) Tolhursl V. Assoeialed Port- L. R. 10 C. P. 15 ; Ex parte Staple-

land Cement Manufacturers, [1002] ton (1879), 10 C. D. 586; Tolhurst

2 K. B. 660; [1903] A. C. 414; w Associated PnrtlandCem<:nlMnnu-

BrUish Waggon Co. v. Lea (1880), facturers, riJ>02] 2 K. B. 660 ;

5 Q. B. D. 149; Llanqmncch Coal [1^031 A. C. 14: see also Phtrnij;

Co, (1887), 56 h- T. 475; but see Besaemcr Co. (1877), 4 C. D. 108,
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and the C!ourt or division to which application is so made may, as the

case may be, stay or restrain the proceedings accordingly on such terms

as it thinks fit (2).

With these sections must be read sections 142 and 211 of the

Act (a), which provide as follows :

—

142, Wlien a winding-up order has been made, no action or proceeding

shall be proceeded with or commenced against the company except by

leave of the Court, and subject to such terms as the Court may impose.

211. Whore any Company being a Company registered in England or

Ireland is being wound up by or subject to the supervision of the Court,

any attachment, sequestration, distress, or execution put in force against

the estate or effects of the Company after the commencement of the

winding up, shall be void to all intents.

It has been held that though section 211 is very explicit in terms,

it must be read with the earlier sections, and that consequently the

Court can give leave to proceed with an attachment sequestration,

distress, or execution, in a proper case (h). In Scotland, however,

the Courts have taken a different view (c).

W^ith regard to companies registered in Scotland section 213 of

the Act contains the following special provisions :

—

In the winding-up, by or subject to the supervision of the Court, of a

Company registered in Scotland, the following provisions shall have

effect :

—

(1) The winding-up shall, in the case of a winding-up by the Court as

at its commencement, and in the case of a winding up subject

to supervision as at the date of the presentation of the petition

on which the supervision order is pronounced, be equivalent to

an arrestment in execution and decree of forthcoming, and to an

executed or completed poinding ; and no arrestment or poinding

of the funds or effects of the Company, executed on or after the

sixtieth day prior to the commencement of the winding-up by

the Court, or to the presentation of the petition on which a super-

vision order is made, as the case may be, shall be effectual ; and

those funds or effects, or the proceeds of those effects, if sold.

(2) Companies (Consolidation)

Act, 1908, s. 140. Tlie winding-up

Judge cannot under this section

stay an action pending in another

division of the High Court

:

Twentieth Century Equitable

Friendly Society, [1910] W. N.

236.

a) See also ss. 265 and 266 (as

to companies registered but not

formed under the Act), and ss.

270 and 271 (as to unregistered

companies) set out, infra, p. 900-

(6) Exhall Mining Co. (1864),

4 De G. J. & S. 377 ; Lancashire

Cotton Spinning (1887), 35 C. D.

656.

(c) Allan v. Cowan (1892), 20

Rettie, 36. This was under the

corresponding s. 163 of the Act of

1862. As will be seen, s. 213 of

the Companies (Consolidation Act),

1908, contains special provisions

as to companies registered in Scot-

land.
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shall fx) made forthcoming to the litiuidutor : Provided that any

arrester or poinder before the date of the winding-up, or of the

{x-tition, as the case may be, \\ho is thus deprived of the benefit

of liis diligence, shall have preference out of those funds or effects

for the expense bond fide incurred by him in such diligence :

(2) The wnding up shall, as at the respective dates aforesaid, Ix;

equivalent to a decree of adjudication of the heritable estates of

the Company for pajment of the whole debts of the Company,

principal and interest, accumulated at the said dates resix^'ctively,

subject to such preferable heritable rights and securities as

existed at the said dates and are vaUd and unchallengeable, and

the right to poind the ground herein-after provided :

(3) The provisions of sections one hundred and twelve to one hundred

and seventeen, and of section one hundred and twenty, of the

Bankruptcy (Scotland) Act, 1856, shall, so far as is consistent

with this Act, apply to the reaUsation of heritable estates affected

by such heritable rights and securities as aforesaid ; and for the

purposes of this Act the words " sequestration " and " tioistee
"

occurring in those sections shall mean resjx'ctively " winding up "

and "liquidator"; and the expression "the Lord Ordinary or

the Court " shall mean " the Court " as defined by this Act with

respect to Scotland :

(4) No poinding of the ground wliich has not been carried into execution

by sale of the ellects sixty daj's before the respective dates afore-

said shall, except to the extent herein-after provided, be available

in any question with the liquidator : Provided that no creditor

who holds a security over the heritable estate preferable to the

right of the liquidator shall be prevented from executing a

poinding of the ground after the respective dates aforesaid, but

that poinding shall in comiietition with the liquidator be available

only for the interest on the debt for the current half-jearly term,

and for the arrears of intere-st for one year immediately before

the commencement of that term.

The cardinal principle which governs all winding-up proceedings

is that there is to be equality among the various creditors of the

company.

The principles wliich guide the Court in granting or refusing leave

to proceed with a distress were laid down in the Oak Pits CoUkri/

Co. Case (d).

With regard to rent in arrear at the commencement of a winding-

up, the Court will not give leave, even where the liquidator has

retained possession after the commencement of the winding-up {r).

(d) (1882), 21 C. D. 322. aington Co-operative iitorcn (1881),

(f) Coal Conaumers Association 17 C. D. 161 ; North Yorkshire

(1876), 4 C. D. 625; Bridgcwatrr Iron Co. (1878), 7 C. D. 661;

Engineering Co. (1879), 12 C. D. Traders'" North Staffordshire Carrij-

181; Brown, Baylcy, and Dixon i'nj; Co. (1874), 19 Eq. 60; Thomas

(1881), 18 C. D. 649; South Ken- v. Patent LionitA Co. (1S81), 17
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An exception to this rule is the case where the landlord is not a

creditor of the company, as, e.*/., where the company has subleased from

the original lessee or his assignee. In this case the landlord has no

rigkt of proof against the company, as he is not one of its creditors,

and section 211 has therefore no application to his case. It follows

that if he levies a distress the Court cannot prevent him from so

doing (/), though it would seem to be otherwise where such a land-

lord is a creditor for the rent, though not under the lease—for

instance, where he has received bills for the rent (g). A landlord

who is not a creditor must, it is thought, obtain leave to distrain.

The fact that the liquidator in such a case has offered to allow the

landlord to come in and prove will make no difference to the latter's

right of distress, at all events where such offer has not been

accepted {h). Where the landlord had power to re-enter and stop

the working of certain mines leased to the company, and he put the

liquidator to his election between giving up the mines or paying the

whole rent due up to date (including rent for a period prior to winding

up), and the liquidator had continued to work the mines for the benefit

of the company, the landlord's claim for the whole of the rent was

given priority {i). But in a case where the facts were similar in all

respects, except that the landlord had not put the liquidator to his

election, the landlord was not allowed to distrain {k).

It is not settled whether the Court can restrain a distress which

has commenced before the winding-up petition ; it probably has

power to do so, but in such case will usually either allow the distress

to proceed {I) or direct the liquidator to pay the landlord the rent for

which he has distrained.

Where the rent has accrued due after the winding-up, and the

liquidator has retained possession for the benefit of the company,

there the landlord is entitled to be paid and will be given leave to

C. D. 250. The last cited case

shows that s. 10 of the Judicature

Act, 1875 (now replaced by section

207 of the Companies (Consolidation)

Act, 1908), does not give to a land-

lord where there is a winding-vip

the right of distress for six months'

arrears of rent, which the Bank-

ruptcy Acts confer on a landlord

where there is a bankruptcy.

(/) Exhall Mining Co. (18G4),

4 De G. J. & S. 377 ; Liindy Granite

Co. (1871), 6 Ch. 462. See also

Trimsaran Coal, Iron, and Steel Co.

(1876), 24 W. R. 900, where a
distress for arrears of rent-charge

was allowed on this ground.

(g) See Harpurs Cycle Fitting

Co., [1900] 2 Ch. 731 ; but cp. New

City Constitutional Club (1887), 34

C. D. 646 ; Carriage Co-operative

Supply Association (1883), 23 C. D.

154.

(h) Regent United Service Stores

(1878), 8 CD. 616.

(^) Silkstone and Dodworth Coal

and Iron <7o. (1881), 17 C. D. 158.

{k) North Yorkshire Iron Co.

(1878), 7 C. D. 661.

(I) Roundwood Colliery Co., [1897]

1 Ch. 373 (see the judgment of

Stirling, J.). See, however, the

provisions of s. 209 (4) as to the

priority of preferential debts where

a distress has taken place within

three months of a winding-up
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distrain for the rent whicli has accrued since the winding up only (//<) ;

but where the liquidator retains possession not for the benefit of the

company only, but also for the benefit of the landlord («), or where,

though the liquidator has, technically speaking, retained possession

of the property, he has not made use of it in any way (o), the

landlord will only be entitled to prove, and leave to distrain will

not be given. A mortgagee who is given a power of distress by his

charge, is in a worse position than a landlord, on an application for

leave to distrain, for he can always enforce his charge, and so the

Court will be slow to give him leave to distrain (p).

The Court will in a proper case apportion the rent due but not

payable before the winding-up, and while giving leave to distrain for

rent accrued since winding-up, will decline to give leave to distrain

for rent that became due before {q).

None of these remarks apply to distresses against the property

of a company in liquidation, if such property is so charged that there

can be no surplus for the liquidator after paj'ing the persons entitled

to the benefit of such charge (r). Turning to the question of execu-

tions as opposed to distresses, much the same principles apply as

those above set out in relation to distresses. Thus, where the execu-

tion has been issued and the sheriff is in actual possession at the date

of the winding-up, it is doubtful if the Court can prevent the execution

being proceeded with, and it will, at all events, be exceedingly slow

to do so {s). Section 207 of the Act (which so far as liquidations

are concerned replaces section 10 of the Judicature Act, 1875) does

not import the Bankruptcy Rules into a winding-up in this case (t),

(m) South Kensington Co-opera- Iron Furnace Co. (1879), 10 C. D.
five Stores (1881), 17 C. D. 161; 335.

North Yorkshire Iron Co. (1878), (q) Sotifh Kensington Co-oprra-
7 C. D. 061. In such case the liqui- tive Stores (1881), 17 C. D. 161;
dator wall have to pay the whole Shackell & Co. v. Charlton and Sons,
rent accrued during sucli period, [1895] 1 Ch. 378.
regardless of the value of the (r) Neiv City Constitutional Club
property liable to distress; Oak (1887), 34 C. D. 646; Harpur's
Pits Colliery Co., (1882), 21 C. D. Cycle Fitting Co., [1900] 2 Ch. 731.
322. (s) Great Ship Co. (1863), 4 De

(n) Lancashire Cotton Spinning G. J. & S. 63 ; Millwood Colliery

Co. (1887), 35 C. D. 656; Higgin- Co. (1876), 24 W. R. 898, disap-
shaw Mills and Spinning Co., {189(3] proving of Hill Pottery Co. (1866),
2 Ch. 544 ; Bridgewater Engineering 1 Eq. 649 ; Pla^-yn-Mhowys Coal
Co. (1879), 12 C. D. 181 ; Progress Co. (1867), 4 Eq. 689. See, how-
Assurance Co. (1870), 9 Eq. 370. ever, the form of the orders in

(o) Oak Pits Colliery Co. (1882), these last two cases ; and see also
21 C. D. 322 ; House, and Land the judgment of Stirling, J., in

Investment Trust (1894), 8 Rep. Roundwood Colliery Co., [1897]
232 ; 1 Mans. 148 ; Grays Trustees 1 Cli. 373.
V. Benhar Coal Co. (1881), 9 Retlie (t) Withernsea Brickworks Co.
225. (1880), 16 C. D. 337, approving of

( p) Lancashire Cotton Spinning Bichards <fc Co. (1879), 11 C. D.
Co. (1887), 35 C. D. 656 ; Higgin- 676, on this point, and overruling
show Mills Spinning Co., [1896] Printing and Numerical Registering
2 Ch. 544. See, however, Stockton Co. (1878), 8 C. D. 535.
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and leave to proceed with an execution has also been given where

the sheriff would have obtained possession before the petition had

not his entry been resisted (w).

Leave has also been given where a creditor has held his hand and

refrained from issuing execution because of representations made

by the company {x), and where the execution has been delayed by

the company's taking every step to delay proceedings in an action

to which it had no possible defence [ij), and where the company

has by means of trickery persuaded the creditor not to issue exe-

cution (z).

A question has been raised "as to whether a creditor wdio has

delivered a writ of execution to the sheriff before the commencement

of the wunding-up, is protected by these rules, if the sheriff" has not

taken possession before that time. It would seem that in this case

a creditor will not be allowed to proceed with his execution (a), it

will, however, be otherwise where a creditor has issued his writ and

handed it to a sheriff who is already in possession for another execu-

tion creditor (6).

The reason why protection is given to execution creditors where

they have issued execution before the commencement of the winding-

up and to a landlord who has then issued a distress, is that by such

acts they have become secured creditors (c).

Where a receiver has been appointed of personal property,

however, this gives no charge {d), and consequently such appoint-

ment will not give priority even if the receiver has given security

at the date of the winding-up (c). Apparently it would be different

where a receiver has been appointed over realty (/).

A garnishee order will give priority if it has been served on the

(u) London Cotton Co. (1806), 2 Co. (1871), 12 Eq. 100; Vron

Eq. 53. Colliery Co. (1882), 20 C. D. 442;

(rr) Bastow dh Co. (18G7), 4 Eq. Bastow & Co. (1867), 4 Eq. 681;

681. but see D^ihlin Exhibition Palace

(y) Imperial Steam and House- Co. (1868), Ir. L. R. 2 Eq. 158,

hold Coal Co. (1868), 37 L. J. (CH.) which seems to have been wrongly

517 ; cp. Bailway Steel and Plant decided.

Co., Taylor's and Williatn^s Cases (b) Hille India Rubber Co., [1897]

(1878), 8 C. D. ^83. These cases W. N. 20.

were not altogether approved in (c) Withernsea Brickworks (1880),

Vron Colliery Co. (1882), 20 CD. 16 C. D. 337.

442. But having regard to the (d) Re Anglesey, [1903] 2 Ch.

case cited in the next succeeding 727 ; Ridout v. Fowler, [1904] 1

note, it is thought that the dicta Ch. 658 ; [1904] 2 Ch. 93.

in that case are of doubtful (e) Croshaw v. Lyndhurst Ship

authority. Co., [1897] 2 Ch. 154 ; Lough Neagh

(z) Armorduct Manufacturing Co. Ship Co., [1896] 1 Ir. 29.

v. General Incandescent Co., [1911] (f) Ex parte Evans (1880), 13

2 K. B. 143. C. D. 252.

(a) London and Devon Biscuit
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garnishee before the wiadiag-iip (7), but not. otherwise (li). The

English Courts take the view that leave to proceed should be given

in the case of a Scotch sequestration for rent (i) or an arrestment in

dependence of a Scotch action obtained before winding-up and sub-

sequently completed by decree {k), as in the former case a charge

which already exists is declared, and in the latter the decree relates

back (/). The Scotch courts, however, looked upon these processes as

also the process of pounding the ground {m) for rent as being altogether

outside section 163 of the 1862 Act which corresponded with section

211, and consequently as not avoided thereby, pounding for rates,

however, apparently does not give a charge, and they therefore

treated it as void, if effected after the commencement of the winding-

up, and, as already stated, they took the view that the Court cannot

sanction any transaction, wliich is within the section (n). Leave was
given after a winding-up order to bring an action of furthcoming in

Scotland, as this appeared to be tlie only means of olitaining the

fruits of an arrestment made before the petition was presented {nn).

Where the sheriff' is not in possession at the date of the petition,

or the landlord or other creditor has not then succeeded in getting a

charge, the Court will practically never give leave to proceed either

witli an execution or a distress or any other kind of ])rocess for

recovering debts incurred at tlie date of the winding-up (o), and the

Court will not give leave even where the sheriff is then in possession,

if the execution was coUusively levied (p). Where any process is

avoided by the section, it is, unless sanctioned by the Court, void for

all purposes, and an execution creditor whose execution is void under
the section will therefore not be allowed to defend an action in the

name of the company for setting aside debentures (q). Where a

sheriff was in possession of a theatre at the commencement of the

((/) National United Investment was roquired to iindertako to pay
Corporation, [1901] 1 Ch. 9r)0

;

any extra costs occasioned by the
United Englisli. and Scottish Life Ollicial Roceivei- Imving to go to

Insurance Co. (18()8), 5 Eq. .'$00; Scotland.
Ex jiarte Hawkins (1808), 3 Ch. (o) Universal Disinfector Co.
ISl ; and cp. Geisse v. Taylor, (1875), 20 Eq. I(i2 ; Ditnson's
[1905] 2 K. B. G58 ; Cairney v. Estate Fire Clay Co. {\^1A), W) J'Lq.

Back; [1900] 2 K. B. 740; Norton 202; Vron Colliery Co. (1882), 20
V. Yates, [1900] 1 K. B. 112; C. D. 442; Lnnra.'<hire Cotton
Cdlbraith v. fc/w/is/iow, [1910] 1 K. tSpinning Co. (1887), .'55 C. D. 050;
B. .'{.'J9. Kingstoicn Royal Marine Hotel Co.

(h) Stanhope Silkstone Collieries (1807), 15 W. R. 978. See also

(1879), 11 C. D. 100. Artistic Colour Printinf/ Co. (1880),
(i) Wanzer,Ltd., [1891] 1 Cli. .305. 14 C. D. 502 ; but see" tlie cases as
(k) West Cumberland Iron ami to distresses and executions cited

Steel Co., [IS9^ I Ch. 11'3. supra, p. 892, notes (/) and (/i),

(I) Benhar Coal Co. v. Turnbull p. 89.3, note (r).

(1883), 10 Rettie, 558; Bigg v.
( p) Perkins Beach Lead Mining

Donaldson t£- Co., [1908] S. C. 38. Co. (1877), 7 C. 1). 371.
(m) Athole Hydropathic Co. v. (ry) Artistic Colour Printing Co.

ScotlLih Provincial Assurance {ISSii), Ex parte Foudrinier (1882), 21
13 Rettie, 818. " CD. 510. The sheriff can even

(n) Allan v. Cowan (1892), 20 in a voluntary winding-up where
Rettie, 30. an execution is restrained only

{nn) National Provincial Insur- look to the execution creditor for his

awe Co. (1912), 50 Sol. .J., 291. It fees: Montague \. Davis, Bennchi
appeared that there might be some <t" Co., | 191 1

|
2 K. B. 595.

question of set-off, and the applictint
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I

winding-up he was not allowed to retain moneys received at the door

after the winding-up {r).

Execution has been allowed to proceed in a voluntary winding-up,

where the execution was for costs ordered to be paid in an action

commenced by the liquidators (.s). The Court cannot under the

Act restrain an action against directors of a company in liquidation {t)

or against any person who is sued as a co-defendant of such a com-

pany (u), or an inquiry under section 42 of the Tramways Act, 1870,

against the promoters of the company {x), though, no doubt, in a

proper case it has power to do so under its general jurisdiction (//).

The Court will, moreover, not restrain proceedings in a winding-up,

where the liquidator has himself taken steps in such proceedings.

Thus, where a liquidator appealed successfully against an order

made before the winding-up, the other party was entitled to appeal

to the House of Lords without obtaining leave (2), and a counter

claim may be proceeded with without leave (a). Moreover, the

Court has declined to stay an action which was actually in the day's

paper. In this case the jury had been sworn, and it was intimated

that the proper course for the liquidator to have taken was to have

applied beforehand to stay the proceedings (6).

Where leave to proceed has been given, the Court of Appeal will

usually not interfere with the Judge's discretion (c), though it will

sometimes do so when leave has been refused {d).

Where an action is being brought by a mortgagee to enforce his

security, the Court will always give leave to proceed, for he is alto-

gether outside the winding-up, and the sections are not meant to

apply in such cases (e). In Ireland the Court has set aside a judg-

ment, as having been obtained after a winding-up order (/).

141.

(a) Mersey Steel and Iron Co. v.

Naylor (1882), 9 Q. B. D. 648;

(1884), 9 A. C. 434.

(b) Henderson v. Peruvian Rail-

way Co. (1867), 16 L. T. 297.

(c) Thames Plate Glass Co. v.

Land and Sea Telegraph Construc-

tion Co. (1871), 6Ch. 643.

(d) See Jones v. Swansea and
Cambrian Building Society (1881),

50 L. J. (Q.B.) 428.

(e) David Lloyd tt Co. (1877), 6

C. D. 339 ; Henry Pound Son and
Hutchins (1889), 42 C. D. 402 ; but

see Cambrian Mining Co. (1881),

50 L. J. (CH.) 836 ; St. Cuthbert Lead

Smelting Co. (1866), 35 Beav. 384.

( / ) Hartford v. Amicable Life

Assurance (1871), Ir. R. 5 C. L.

368.

(r) Opera, Ltd. (1890), 62 L. T.

859.

(s) Bank of Hindustan, China,

and Japan, Ex parte Levick (1867),

5 Eq. 69. See also Ex parte Smith

(1868), 3 Ch. 125, where it was
douljted whether the section applied

to executions where a liquidator

had commenced the action.

{t) New Zealand Banking Corpora-

tion (1869), 39 L. J. (cH.) 128.

(u) Wells V. Estates Investment

Co. (1867), 15 W. R. 762.

(.t) Pontypridd v. Rhondda Valley

Tramways Co. (1889), 58 L. J.

(CH.) 536.

{y) See Graham v. Edge (1889),

20 Q. B. D. 683 (action against

liquidator stayed).

(z) Humber d; Co. v. John
Grijjfitlis Cycle Co. (1901), 85 L. T.



Restraining Proceedings on Foreign Courts 897

With regard to proceedings in foreign Courts, the sections do

not in terms apply to foreign Courts, except Scotch or Irish Courts

;

but, nevertheless, there are cases where the Court here will restrain

such proceedings (g).

First of all, with regard to proceedings in Sr-dtch and Irish Courts.

Such proceedings seem to stand on precisely the same footing as

English proceedings and section 180 of the Act, which enables

orders to be enforced throughout the United Kingdom, enables

the Court here to make an order restraining even a domiciled

Scotchman or Irishman from proceeding with an action, in the

country of his domicile or any other part of the United Kingdom {h),

or it is thought elsewhere (///;) ; but the Court will apparently not

use this jurisdiction so as to deprive a person of any charge he has

obtained in such Courts on property locally situate there, e.g. a

charge on debts for calls due from shareholders domiciled there (i),

though it will stay the action on the terms that such stay shall not

affect any priority the plaintiff has got by the action (^•).

With regard to foreign Courts in the ordinary sense of the word,

the Court here will not deprive a person of any charge he has obtained

in such Courts on property within their jurisdiction (i), and the

Court here will be slow to restrain an action in the Court of a foreign

state against immovable property which is situate in such state,

even if it has jurisdiction to do so (/). Moreover, the Court here

cannot interfere where an order in rem has been obtained in a foreign

Court against property locally situate there, nor will the person who
has obtained such order hold the property against which such order

has been made or the proceeds of sale thereof in trust for the other

creditors of the company. This was held in a case where a person

who by German law had a lien on a ship, started proceedings on the

day such ship arrived in a German port, which was also the day of

the winding-up order, and subsequently obtained an order for the

'sale of the ship, and sold it and took the proceeds in satisfaction of

his debt (m). The Court can, however, restrain a domiciled English-

man from taking proceedings in a foreign Court (n).

Thus, in one case (o), proceedings taken in an American Court by
the petitioners with a view to gaining priority were stayed, and in

another {p) the Court here stayed proceedings in a Portuguese Court.

(7) Belfast Shipowners Co., [1894] (1879), 10 C. D. 681. This was an
1 Ir. 321. See also Ca/Tou /roji Co. action by a mortgagee, and the

V. Marlarrn (1855), 5 H. L. C. 41G. proceedings had been going on for

(/i) International Pulp and Paper .some years.

Co. (1876), 3 C. D. 59-4. (?«) Minna Craig Steamship Co.

(hh) Dicey 's Conflict of Laws, v. Chartered Mereantile Bank of
2nd Ed, p. 341 : Scotch Pacific Coast India, \ 1897] 1 Q. B. 460.

Mining Co., [1886] W. N. 63, and (n) North Carolina Estate Co.

see infra, pp. 1026 and 1027. (18S9), 5 T. L. R. 32S: J, nkins <£• Co.

(i) Queensland Mercantile and (1907), 51 Sol. .1. 715: b<Hh c»v><es

Ageneif Co., [1892] 1 Ch. 219, ex- wliere the petition was pending,
plained in Kelly v. Selwi/n, [1905] but no order had been made.
2 Ch . 1 1 7

.

( o ) Belfast Shipowners Co .,[ 1 894

[

(A) Queensland Mercantile Agency 1 Ir. 321.

Co. (1888), 58 L. T. 878. • ( p) South Eastern of Portugal

(I) Moor V. Anglo-Italian Bank Railway Co. (1889), 17 W. R. 982.

S.C.L. 3 M
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In Oriental Inland Steam Co. (q), an English company which had

seized goods in India, was ordered in an English liquidation to refund

the proceeds of sale of such goods. In this case the company which

had seized the goods had proved in the liquidation, though the

decision does not seem to turn on this. In several cases (r) actions

and executions abroad have been stayed without prejudice to the

rights of the persons who have brought the actions or levied the

executions.

The rights of the Crown are in no way affected by these sections (s),

but the sections do apply to proceedings by overseers for poor-

rates (t), and to quasi-criminal proceedings for penalties (w).

Formerly, if an action was proceeded with without leave, the

absence of leave was a matter for an injunction, but could not be

pleaded in bar to an action {x) ; but section 24 (5) of the Judicature

Act, 1873, would seem to have changed this (y).

Applications to stay or restrain proceedings under section 140

must, if those proceedings are pending in the Court of Appeal, or the

High Court in England or Ireland, be made to the Court where they

are pending (z) applications under section 140, and should be made

on an ex jparte application {a). All applications under section 140,

except those above mentioned (including cases where the pro-

ceedings are pending in an inferior court), and all applications under

section 142 for leave to proceed must be made to the winding-up

Court (&). Applications under section 142 should not be made ex

parte (c). Applications in the Chancery Division under section 140

{q) (1874), 9 Ch. 557.

(r) Central Sugar Factories of

Brazil, Flack's Case, [1894] 1 Ch.

369 ; Queensland Mercantile Agency

Co. (1888), 58 L. T. 878.

(s) Henley d; Co. (1878), 9 C. D.
469 ; West London Commercial
Bank (1888), 38 C. D. 364 ; Oriental

Bank Corporation (1885), 28 C. D.
643.

(t) Flint, Coal, and Cannel Co.

(1887), 56 L. J. (CH.) 232 ; but see

now s. 209 of the Companies (Con-
solidation) Act, 1908.

{u) Briton Medical and General

Life Assurance Association (1886),
32 C. D. 503.

{x) Gray v. Raper (1866), L. R.
1 C. P. 694.

(y) Rudow V. Great Britain
Mutual Life Assurance Society

(1881), 17 C. I). 600.

(2) See Companies (Consolidation)

Act, 1908, s. 140, which but re-

produces the old practice. See
Artistic Colour Printing Co. (1880),
14 C. D. 502 ; General Service Co-
operative Stores, [1891] 1 Ch. 496 ;.

Twentieth Century Equitable

Friendly Society, [1910] W. N.

236 ; but see Liverpool Household

Stores Association (1888), 1 Meg.

83. The winding-up Judge can
restrain proceedings in a county-
court.

(o) Masbach v. Anderson (1877),
37 L. T. 440 ; Everingham v. Co-
operative Pure Family Beer Co.,

[1880] W. N. 99 ; Chitty's King's
Bench Forms, 13th Ed. p. 533,
note (c) ; Annual Practice, 1912,
vol. ii. p. 608 ; Yearly Practice,

1912, p. 1232.

(6) See Companies (Consolida-
tion) Act, 1908, ss. 140, 142, and
285, which defines the Court as
" the Court having jurisdiction to

wind up the company." This
also reproduces the old practice.

See Rio Grande do Sul Steamship
Co. (1877), 5 C. D. 282 ; Wilson v.

Natal Investment (1867), 36 L. J.

(CH.) 312.

(c) Western and Brazilian Tele-

graph Co. v. Bibby (1880), 42 L. T.

281,
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are by summons or motion—all other applications whether under

sections 140 or 142 are made by summons (rf). Such summons or

motion in the case of an application under section 140 to restrain

proceedings in an action in the High Court or the Court of Appeal

is in the action {(Id). In the case of other actions and in the case

of applications under section 142 for leave to proceed, the appli-

cation is in the winding-up. In both cases the application must

be supported by an affidavit setting out the facts (e).

Turning to the cases where the Court has and where it has not

given leave to proceed with actions.

Where a landlord brings an ejectment action and the company
has no defence, leave to proceed w^ill be given almost as a matter of

course (/), and the same remark applies where the company is a

necessary party to an action against it and others (</), though usually

in this latter case the plaintiff will be put on terms not to proceed to

execution against the company without the leave of the Court (/*)•

The cases where the assets of the company are completely covered

with debentures have already been considered, there again leave

will usually be given {i).

In other cases the question would seem to be largely one of what

is the most convenient course to take, though usually execution will

not be allowed to be levied without the leave of the Court.

It has been held that the question whether a person has a lieu on

a ship can most conveniently be tried on a winding-up summons {k),

except where there are rights of other mortgagees to be considered

when leave to proceed with an Admiralty action has been given (/).

Again, leave has been given where there were complicated

questions of fact, and as to mutual dealings to be tried {m), and also

where an injunction was sought to stop the sale of the assets of a

company in voluntary winding-up to one being compulsorily wound-

up (n).

An action to establish a lien for unpaid purchase money has been

(d) In Daniell's Chancery Prac- Co. (1864), 33 Beav. 539, an action

tice, 7th Ed. at p. 165.5, it is for trespass.

stated that applications under (h) MacEwen v. London, Bom-
s. 140 are made by ex par<p motion, bay, and Mediterranean (1866), 15

but it is thought that the appH- L. T. 311. See also Hall v. Old

cation cati also bo liy suniinons. Talargoch Lead Mining Co. (1876),

See Chitty's King's Bench Forms, 3 C. D. 749.

13th Ed. at p. 533. (i) Harpur's Cycle Fitting Co.,

{dd) All actions pending in the [1900] 2 Ch. 731 ; New City Con-
Kuig's Bench Division can be stilutional Club (1887), 34 C. D.

stayed on the same application, 646.

People's OardenCo.(\?,lb), \C.D.'i2. (A) .-iicitrahan Direct Stramrr
(r) St. Cutlihert's Lead Smelting Navigalioti Co. (IS7.">). 20 E(|. 325.

Co., [1866] W. N. 154. {I)' Rio Grande do Sul Steams/iip

(/ ) Cenernl Share and Trust Co. Co. (1877), 5 C. D. 282.

V. Wetley Brick and Pottery Co. (w) Ex parte Bat<man (1866), 15

(1882), 20 C. D. 260 ; Strand Hotel, W. R. 118, 245.

[1868] VV. N. 2. (h) Marine InveatmeiU Co. (IS&H),

{g) Wyley v. Exhall Coal Mining 17 L. T. 535.
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allowed to proceed (o). Leave will usually not be given to proceed

where previous claims of the same sort have been put forward, and

dismissed with costs, and such costs have not been paid (p), and

leave has been given for a plaintiff to proceed with his action on the

terms that, if successful, he should only have a right of proof for his

costs (q) ; but where the liquidator has continued the action it

would seem that the other party will be entitled to his full costs, and

not merely to the right to prove for the same (r) : and where a

liquidator proposed to appeal from an adverse decision, an order

was made in the winding-up that he should pay the costs, on an

undertaking that they should be returned if the appeal suc-

ceeded (rr). A liquidator should apply for a stay of proceedings

upon the terms that the plaintiff is to be entitled to prove for his

claim (s). An agent employed in a winding-up to get in the assets

of the company in Scotland was restrained from bringing an action

for his salary and getting a charge on the assets there {t), and the

Court of Appeal has restrained proceedings for costs awarded by it (w).

In a compulsory wdnding-up the onus is always on the person

who wishes to show that the action should be continued notwith-

standing the winding-up (x).

The provisions of the Act with respect to staying and restraining

actions and proceedings against a company at any time after the

presentation of a petition for winding-up, and before the making of

a winding-up order, extend, in the case of a company registered

under Part VII. of the Act and of an unregistered company, where

the application to stay or restrain is by a creditor, to actions and
proceedings against any contributory of the company (y).

Where the order has been made for winding-up a company
registered under Part VII. of the Act or an unregistered company, no

action or proceeding may be commenced or proceeded with against

the company or any contributory of the company in respect of any
debt of the company, except by leave of the Court, and subject to

such terms as the Court may impose (2).

(o) Blakeley v. Dent (1867), 15 {t) Hermann Loog (1887), 36
W. R. 663. See also Thames Plate C. D. 502.
Glass Co. V. Land and Sea Telegraph (m) Liverpool Household Stores

Co. (1870), 11 Eq. 248. Association (1888), 1 Meg. 83.

( p) United Kingdom Electric Tele- {x) Currie v. Consolidated Kent
graph Co. (1876), 34 L. T. 238; Collieries Corporation, [1906] 1

Allans Exors (1876), 45 L. J. (ch.) K. B. 134.

366. [y) Companies (Consolidation)

{q) Joseph Peace <£; Co., [1873] Act, 1908, ss. 265 and 270.

W. N. 127. (2) Companies (Consolidation)

(r) Wenborn ds Co., [1905] 1 Ch. Act, 1908, ss. 266 and 271. These
413 ; and see also Thurso New Gas sections only apply to actions

(1889), 42 C. D. 486, and post, pp. against a contributory as such and
1010 and 1011. not for instance to an action by a

(rr) Thomas Free and Son {\i) I}), liolder of promissory notes though
56 Sol. J. 175. they had been given as seciu-ity for

(s) Wenborn dk Co., [1905] 1 Ch. advances to the company : Sonth
4 3 ; and see the cases discussed, of France Pottery Works Syndicate

post, p. 1277. (1877), 37 L. T. 260.
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SUMMONS for leave TO TAKE PROCEEDINCiS AGAINST
COMPANY IN COMPULSORY LIQUIDATION.

No. 00317 of 1907.

In the High Court of Justice,

Companies (Winding-up).

Mr. Justice Neville.

In the Matter of the Companies Acts 1862 to 1907

and

In the Matter of The Brazilian Rubber Plantations and Estates Limited.

Let the Official Receiver and Liquidator of the E. and I. Syndicate,

Limited, attend at the Chambers of the Registrar, Companies (Winding-

up) Bankruptcy Buildings, Carey Street, London, on Tuesday the 15th

day of December 1908, at 12 o'clock at noon on the hearing of an

application of the Official Receiver and Liquidator of the above-named

Company for an order that the said Company may be at liberty to com-

mence proceedings against the E. and I. S3iidicate Limited ((M)347 of

1906) notwithstanding the Winding-up Order made against the said

Syndicate.

Dated the 1 1th day of December 1908.

This Summons was taken out by Messrs.

Solicitors for the Applicant.

To the Official Receiver and Liquidator of the E. and I. Syndicate

Limited.

Note.—If you do not attend either in person or by your Solicitor at

the time and place above-mentioned such order will be made and pro-

ceedings taken as the Judge (or Registrar) may think just and expedient.

Form of Order endorsed on above Summons.

In the High Court of Justice,

Companies (Winding-up).

Mr. Registrar Hood.

Tuesday, the 15th day of December, 1908.

Appeared the Solicitors for the Official Receiver and Liquidator.

Read Order to Wind-up dated 14th January, 1908.

Order Leave to commence proceedings as asked by the witliin Summons.

H. J. Hood,
Registrar.

Tkansfer of Proceedings.

Section 36 of the Judicature Act, 1873, provides that any cause

or matter may at any time and at any stage thereof, and either with

or without application from any of the parties thereto be transferred

by such authority and in such manner as rules of Court may direct

from one division or Judge of the High Court to any otlier division

or Judge thereof, or may by the like authority be retained in the

division in which the same was commenced, although such may not

be the proper division to wliich the same cause or matter ought in

the first instance to have been assigned.
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Order 49, rr. 5 and Tja of the Rules of the Supreme Court are

as follows :

—

5. When an order has been made by any Judge of llie Chancery Division

for the winding-up of any Company (a), or for the administration of the

assets of any testator or intestate, the judge in whose Court such winding-

up or administration shall be pending shall have power, without any
further consent, to order the transfer to such Judge of any cause or matter

pending in any other Court or division brought or continued by or against

such Company, or by or against the executors or administrators of the

testator or intestate whose assets are being so administered, as the case

may be.

5a. Upon a winding-up order being made against a Company all

chamber proceedings in any action against such Company at the instance

or on behalf of debenture holders pending before the Judge to whom for

the time being Companj^ business is assigned shall be dealt with by the

registrar in Companies winding-up.

These rules are supplemented by rule 42 (1) of the Companies

(Winding-up) Rules, 1909 (6).

Where an order has been made in the High Court for the winding-

up of a company the Judge (c) has power without further consent,

to order the transfer to him of any action, cause or matter pending in

any other Court or Division brought or continued by or against the

company, and any action or proceeding by a mortgagee or debenture-

holder of the company against the company, for the purpose of

realising his security, or by any other person, for the purpose of

enforcing a claim against the company's assets or property, which is

pending in the High Court or before any Judge thereof, is without

further order transferred to the Judge of the High Court (f/).

Where any action brought by or against a company against

which a winding-up order has been made is transferred to the Judge

of the High Court, the Registrar (e) may, under the general or special

(a) This has been held to inchide a (c) The expression "Judge"
supervision order. See post, p. 1268. means in the High Court the Judge

(6) See supra, pp. 812 et seq., for who for the time being exercises

tlie practice in these cases—which is the jm-isdiction of the High Court

dealt with in considering the transfer to wind iip companies : Companies

of proceedings in a winding-up, and (Winding-up) Rules, 1909, r. 2.

see also r. 46 of the Companies (d) This applies to a debenture

(Winding-up) Rules, 1909 (also there holder's action commenced in the

set out) for the procedure where Manchester or Liverpool District

winding-up proceedings are trans- Registry : English McKenna Pro-

ferred. Madras Irrigation and cess, Ltd., Bowering v. The Company,
Canal Co. (1881), 16 C. D. 702, was 1911, E. 1238, Eady J. (in Cham-
decided under the old rules—and is bers).

now no longer law. For form of (e) The expression " Registrar
"

order transferring proceedings in a means in the High Court any of the

supervision case, see post, pp. 1321 Registrars in Bankruptcy of the

and 1322. High Court and any person who is
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directions of tho Judge, liear, determine and deal with any application,

matter, or proceeding which, if the action liad not been transferred,

would have been determined in Chambers. These provisions apply

to the proceedings in any action in which by the Rules of the Supreme

Court, or otherwise, the Chamber proceedings are directed to be

dealt with by the Registrar (/).

The Judge of the High Court may at any time, for good cause

shown, order the proceedings in any Court other than the High

Court to be transferred to the Higli Court, or any proceedings in

the High Court to be transferred from tlie High Court to any other

Court (</).

Official Receiver as ruovi.sioxAi- Liquidator afteu a

Winding-up Order.

On a winding-up order being made in England tlie official

receiver by virtue of his office, becomes the provisional liquidator,

and he continues to act as such until he or another person becomes

liquidator, and is capable of acting as such (h).

The term " official receiver " is defined by section 14G of the Act.

(1) For the purposes of this Act so far as it relates to the windinsr-up

of Companies by the Court in England, tlie term " ofiicial receiver " shall

mean the official receiver, if any, attached to the Court for bankruptcy

purjjoses, or if there is more than one such official receiver, then such one

of them as the Board of Trade may appoint, or, if there is no sucli official

receiver, then an officer appointed for the purpose by the Board of Trade.

(2) Any such officer shall for the ])urpose of his duties under this Act

be styled the t)fficial receiver.

Judicial notice will be taken of the appointment of the official

receivers appointed by the Board of Trade.

When the Board of Trade appoints any officer to act as deputy

for or in the place of an official receiver, notice thereof nmst be

given by letter to the Court to which such official receiver is or was

attached. The letter must specify the duration of such acting

appointment.

Any person so appointed will during his tenure of oflice. have all

the status, rights and powers, and be subject to all the liabilities of

an official receiver (i).

Where an official receiver is removed from his office by the Board
of Trade, notice of the order removing him nuist be communicated
by letter to the Court to wliich the ofiicial receiver was attached (/,).

appointed to fill tho oftico of regis- Rules, 1909, r. 42.

trar imder the Companies (Winding- {;/) Ibid., r. 4!}.

up) Rules, 1909, and wli<>re a (A) Companies (Consolidation)

winding-up of a conii)any is in the Act, 1908. s. 149 (3) (b).

district registry of Liverpool or (i) Companies (Winding-up)
Manchester means tho district regis- Rules, 1909, r. 198.

trar: ibid., r. 2. (A) Ibid., r. 199.

(/) Companies (Winding-up)
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The Board of Trade may, by general or special directions, deter-

mine what acts or duties of the official receiver in relation to the

winding-up of companies are to be performed by him in person, and
in what cases he may discharge his functions through the agency of

his clerks or other persons in his regular employ, or under his official

control (l).

An assistant official receiver, appointed by the Board of Trade,

will be an officer of the Court, like the official receiver to wliom he is

assistant, and, subject to the directions of the Board of Trade, he

may represent the official receiver in all proceedings in Court, or in

any administrative or other matter. Judicial notice will be taken

of the appointment of an assistant official receiver, and he may be

removed in the same manner as is provided in the case of an official

receiver (m).

In the absence of the official receiver any officer of the Board of

Trade duly authorised for the purpose by the Board of Trade, and

any clerk of the official receiver duly authorised by him in writing,

may, by leave of the Court, act on behalf of the official receiver, and

take part for him in any public or other examination and in any
unopposed application to the Court {n).

The Court cannot appoint any person except the official receiver

to be liquidator, either provisionally (o) or otherwise (p), when it is

making the winding-up older (pp).

The official receiver can while acting as provisional liquidator,

after a winding-up order has been made, settle the list of contribu-

tories (q), and it would seem from this case (r) that he can while so

acting exercise all the powers which an ordinary liquidator could

exercise (rr). In another case (s), however, it was considered doubtful

whether he could carry on the business of the company, but the Court

on making the winding-up order, inserted a direction enabling the

official receiver if he thought fit to carry on the business, which was
one dealing in stock of a wasting nature.

Where a company against which a winding-up order has been
made has no available assets, the official receiver cannot be required

to incur any expense in relation to the winding-up without the

{I) Companies (Winding-up) Plate, [1892] 1 Ch. 391.
Rules, 1909, r. 200. (r) See also Johannisherg Land

(m) Ibid., r. 201. and Gold Trust Co., [1892] 1 Ch.
(n) Ibid., r. 202. .583 : see also s. 151 (5) of the Act
(o) North Wales Gunpowder Co., which empowers the Court where a

[1892] 2 Q. B. 220; see also Mer- liquidator is provisionally ap-
cantile Bank of Australia, [1892] pointed to limit and restrict his

2 Ch. 204. powers by the order appointing

(p) John Reid and Sons, [1900] him.
2 Q. B. G34. (rr) This is subject to an order

ipp) This only applies to Eng- being made restricting his powers
land; and even there there is the mider s. 151 of the Act, see infra,

exception of subsidiary assurance p. 1006.
companies, see supra, p. 803. (s) General Service Co-operative

(q) English Bank of the River Stores (1891), 64 L. T. 228.

I
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express directions of the Board of Trade (t). In practice the official

receiver in these cases usually simply performs his statutory duties,

that is to say, he requires a statement of affairs, makes his report,

and summons the first meetings, and does nothing further, unless

creditors or contributories put up money for further proceedings.

On application to the Court to appoint a receiver on behalf of

debenture-holders or other creditors, the official receiver may be

appointed if the company is being wound up by the Court (w).

Special Manageh.

Where the official receiver becomes the liquidator of a company,

whether provisionally or otherwise, he may, if satisfied that the

nature of the estate or business of the company, or the interests of

the creditors or contributories generally, require the appointment of

a special manager of the estate or business of the company other than

himself, apply to the Court to, and the Court may on such application

appoint a special manager thereof during such time as the Court may
direct, with such powers, including any of the powers of a receiver

or manager, as may be entrusted to him by the Court.

The special manager must give such security {x) and account in

such manner as the Board of Trade direct.

The special manager will receive such remuneration as may be

fixed by the Court (y/).

Where there is a business to be carried on pending the appoint-

ment of a liquidator, the official receiver applies for the appointment

of a special manager. The application is by summons. The special

manager may be either an outsider or some one engaged in the

business of the company, accordmg to the circumstances of the case.

An application by the official receiver for the appointment of a

special manager must be supported by a report of the official receiver,

which must be placed on the file of proceedings, and in which must be

stated the amount of remuneration which, in the opinion of the

(f) Companies (Winding-up) to do a particular thing will, unless

Rules, 1909, r. 203. The order as the statute directs him to do that

to fees of December 2nd, 1903, pro- thing, e.g. the making of a report

vides that if for any reason the luider s. 148 prot<?ct him ^eitf

Official Receiver satisfies the Board Zealand Loan and Mercantile Agency
of Trade that the fees mentioned in (1895), 71 L. T. 093.

such order are excessive then such (u) Companies (CorLsolidation)

reduction may be made as is sane- Act, 1908, s. 162, and see supra,
tioned by the Lords Commissioners pp. 568 and 569.

of His ilajesty's Treasury on the (x) See post, pp. 947 et seq., for

application of the Board of Trade. Companies (Winding-up) Rules,
There is some difficulty in deciding 1909, rr. 57 and 58, which deal with
in what cases the official receiver the security to bo given by a special
should consult the Board of Trade manager and also by a liquidator,

and in what cases the court

—

{y) Companies (Consolidation)
usually, however, the fact that the Act, 1908, s. Kil.

Board of Trade has told him not
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oflficial receiver, ought to be allowed to the special manager. No
affidavit by the official receiver in support of the application will be

required.

The remuneration of the special manager will, unless the Court

otherwise in any special case directs, be stated in the order appointing

him, but the Court may at any subsetjueut time for good cause

shown make an order for payment to the special manager of further

remuneration.

A copy of the order appointing a special manager must be trans-

mitted to the Board of Trade by the official receiver (z).

Every special manager must account to the official receiver, and

the special manager's accounts must be verified by affidavit, and,

when approved by the official receiver, the totals of the receipts

and payments must be added by the official receiver to his

accounts (a). The practice is only to appoint a special manager

for a very limited time, and if necessary application is made to

extend his period of office.

REPORT OF OFFICIAL SUPPORTING APPLICATION FOR SPECIAL

MANAGER.

{Title.)

The Official Receiver for the County Court District of in

the County of reports to the Court as follows :

—

By an Order of tlie Court made in the above matter on the 24th day

of May 1911 he was appointed Provisional Liquidator of the Company
and his powers were by the said order limited and restricted to the follow-

ing acts namely to take possession of and protect the assets of the said

Comjjany and to apply for the appointment of a special manager.

He considers that the appointment of a special manager is necessary

by reason of the special nature of the Company's business which is that of

cotton spinning.

The Company have large transactions in hand and employ a large

number of workpeople and the business cannot be carried on except by

some one having special knowledge and able to devote personal care and

attention to the same. He recommends Mr. S.R. of No. Street

aforesaid Chartered Accountant should be so appointed and

understands that Mr. R. has consented to accept the appointment at a

remuneration of £ per week which in liis opinion ought to be allowed.

Mr. R. is in close touch with the Comi^any's affairs and has full knowledge

Cf them being tlie auditor of the Company.
Dated

A.B.

Official Receiver for the County Court district of and Pro-

visional Liquidator as aforesaid. [Re Goy Spinning Co., 00191 of 1911.]

{z) Companies (Winding-up) (a) Ibid., r. 49.

Rules, 1909, r. 48.
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order appointing special manager.

{Title.)

Upon the application by Suininons dated tliis day of of H. de

V.B. the Official Receiver and Provisional Liquidator of the above-named

Company and uix)n hearing the Applicant in jx'rson and upon reatling tiie

Order dated tlie 27th September, 1911 appointing the Applicant Pro-

visional Liciuidator of the said Company and the Report of the Assistant

Official Receiver made to the Court and dated this day :

—

It is Ordered that W.P. of in the City of London, Char-

tered Accoimtant be appointed Special Manager of the Estate of the

above named C-ompany until the Petition ])referred unto this Court on

the 26th Septemln-r, 11»11 shall have been lieard and disposed of or until

further Order for the following purposes, viz. :—Negotiating with other

Banks for the disposal of the goodwill of the above-named Company

bringing witliin the jurisdiction of tliis Court any assets of the above-

named Company in Egypt collecting instalments of debts (including bills)

due to the above-named Company taking possession of the immovable

property of the above-named Company in Egypt carrying on corre-

spondence with former customers of and other jx^rsons dealing with the

above-named Company.
And it is Ordered that the said s^x^cial manager be at liberty to

employ such of the employees of the above-named Company as the Official

Receiver may consider necessary.

And it is Ordered that the said Special Manager do foil li wit ii give

security to the satisfacti(m of the Board of Trade.

And it is Ordered that the said Si^ecial Manager do account to tlie

Oflficial Receiver as and when directed by him.

And the question of the reuumeration of the Sjiecial Manager is ad-

journed. [Re The Bank of K(jupt, Ltd., 00345 of 1011. Mr. Registrar

Hood, September 28th, I'HL]

ORDER EXTENDING POWERS OF SPECIAL MANAGER.

{Title.)

Upon the appUcation by summons dated the 11th October. li>ll of

H. de V.B. the Official Receiver and Provisional Liquidator of the above-

named Companj' and ujwjn hearing the applicant in person and uix)n

reading the order dated the 27th September, 1911 (appointing Provisional

Liquidator) and the order dated the 28th September, 1911 (ap|>(>inting

S{X!cial Manager).

It is Ordered that W.P. the Special Manager of the estate of the

said Company appointed bj^ the last-mentioned Order do in addition to

the powers conferred by such last-mentioned order have power as from

the 10th Octoljer, 1911 as such Special Manager to endorse any Bills of

Exchange whicii in the course of the business of the said Company may be

required to be endorsed by or on l)ehalf of tlie Company or the a])plipant

as provisional liquidator thereof. [In the Matter of the Bank of K(iypt,

Ltd., 00345 of 1911. Mr. Registrar Hood, 12th Octi>l)er, 1911.]
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form of affidavit by special manager verifying
ACCOUNT (h).

{Title.)

I, of , make oath and say as follows :

—

1. The account hereunto annexed marked with the letter A, produced
and shown to me at the time of swearing this my affidavit, and purporting

to be my account as special manager of the estate or business of the above-

named Compan}^ contains a true account of all and every sums and sum
of money received by me or by any other person or persons by my order

or to my knowledge or belief for my use on account or in respect of the said

estate or business.

2. The several sums of money mentioned in the said account herebj^

verified to have been paid or allowed have been actually and truly so paid

and allowed for the several purposes in the said account mentioned.

3. The said account is just and true in all and every the items and
particulars therein contained, according to the best of my knowledge and
belief.

Sworn, &c.

Statement of Affairs.

Where the Court in England has made a winding-up order there

must be made out and submitted to the official receiver a statement

as to the affairs of the company in the prescribed form, verified by
affidavit, and showing the particulars of its assets, debts, and
liabilities, the names, residences, and occupations of its creditors,

the securities held by them respectively, the dates when the securities

were respectively given, and such further or other information as

may be prescribed or as the official receiver may require.

The statement must be submitted and verified by one or more
of the persons who are at the time of the winding-up order the

directors, and by the person who is at that time the secretary or other

chief officer of the company, or by such of the persons being or having

been directors or officers of the company or having taken part in the

formation of the company at any time within one year before the

winding-up order, as the official receiver, subject to the direction of

the Court, may require to submit and verify the same.
The statement must be submitted within fourteen days from the

date of the order, or within such extended time as the official receiver

or the Court may for special reasons appoint.

Any person making or concurring in making the statement and
affidavit required by this section wall be allowed, and will be paid by
the official receiver, out of the assets of the company, such costs and
expenses incurred in and about the preparation and making of the

(6) Companies (Winding-up) accounts in respect of the per-
Rules, 1909, Appendix, Form 20. formance by any other person of

If an official manager receives re- the ordinary duties which are re-

muneration for his services as such, quired by statute or rules to be
no payment will be allowed in his performed by himself : ibid., v. 186.
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statement and affidavit as the official receiver may consider reason-

able, subject to an appeal to the Court.

If any person, without reasonable excuse, makes default in comply-

ing with these requirements, he will be liable to a fine not exceeding

ten pounds for every day during which the default continues.

Any person stating himself in writing to be a creditor or con-

tributory of the company will be entitled by himself or by his agent

at all reasonable times, on payment of the prescribed fee (c), to

inspect the statement submitted in pursuance of this section, and to

a copy thereof or extract therefrom. But any person untruthfully

so stating himself to be a creditor or contributory will be guilty of a

contempt of Court, and will be punished accordingly on the applica-

tion of the liquidator or of the official receiver (d). In practice a

liquidator is allowed to inspect the statement of affairs without

paying any fee.

This section would seem to apply to de facto directors, and not

only to directors who have been regularly appointed, and it has been

held to apply to a director whose office was vacated by bankruptcy

more than a year before the winding-up, but who had acted within

such year, in this case the director had actually become bankrupt

within the year, but his bankruptcy related back to an act of bank-

ruptcy committed before that period (e).

Every person who under section 147 of the Act has been required

by the official receiver to submit and verify a statement as to the

affairs of the company, must be furnished by the official receiver

with forms and instructions for the preparation of the statement.

The statement must be made out in duplicate, one copy of which

must be verified by affidavit. The official receiver must cause to be

filed with the Registrar the verified statement of affairs.

The official receiver may from time to time hold personal inter-

views with every such person for the purpose of investigating the

company's affairs, and it will be the duty of every such person to

attend on the official receiver at such time and place as the official

receiver may appoint and give the official receiver all information

that he may require (/).

When any person requires any extension of time for submitting

the statement of affairs, he must apply to the official receiver, who
may, if he thinks fit, give a wTitten certificate extending the time,

(c) See Companies (Winding-up) inspection fee.

Rules, 1909, r. 19. The fee for {d) Companies (Consolidation

inspection is \s. for each honr or Act, 1908, s. 147.

part of an hour occupied, and for (c) Nru> Par Connoln, 1 1898] I

copies 4d. per folio. Directors and Q. B. 573.

officers of the company or of the (/) Companies (Winding-up)

Board of Trade do not pay the Rules, 1909, r. 50.
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whi(;h certificate must be filed with tlic proceedings in the winding-

up, and will render an application to the Court unnecessary {g).

After the statement of affairs of a company has been submitted

to the official receiver it will be the duty of each person who has made
or concurred in making it, if and when required, to attend on the

official receiver and answer all such questions as may be put to him,

and give all such further information as may be required of him by
the official receiver in relation to the statement of affairs {h).

Any default in complying with the requirements of section 147

of the Act, may be reported by the official receiver to the Court (i).

A person who is required to make or concur in making any state-

ment of affairs of a company must before incurring any costs or

expenses in and about the preparation and making of the statement,

apply to the official receiver for his sanction, and submit a statement

of the estimated costs and expenses which it is intended to incur ;

and, except by order of the Court, no person will be allowed out of

the assets of the company any costs or expenses which have not

before being incurred been sanctioned by the official receiver {k).

Where a person is liable under the section to submit and verify

a statement of affairs and he has failed to do so when required, the

Court can direct him on or before a named day to submit and verify

a statement of affairs under the section {I), such an order should be

made by the Judge in person, and the person on whom the order is

made should have an opportunity of showing why he has omitted to

comply with the requirements of the section (m). Such an order

may be enforced by writ of attachment or committal {mtn).

SUMMONS FOR LEAVE TO MAKE PAYMENT TO ACCOUNTANT
FOR PREPARING STATEMENT OF AFFAIRS.

No. 00279 of 1910.

In the High Court of Justice,

Companies (Winding-up).

Mr. Justice Swinfen Eady.

In the Matter of the Companies (Consolid tion) Act 1908

and

In the Matter of D. E. Williams and Co. (Park Mills) Limited.

Let All parties concerned attend at tlie office of tlie Registrar, at the

Bankruptcy Buildings, Carey Street, London, on Friday the 28th day of

October, 1910, at 11.15 o'clock in the forenoon on the hearing of an applica-

tion of the Official Receiver the Provisional Liquidator of the above-named

Company for an order that he be at liberty to pay to Mi'. G.W. of

Chartered Accountant the sum of £ for preparing the statement of

(fif) Companies (Winding-up) (/) Neio Par Consols, [1898] 1

Rules, 1909, r. 51. Q. B. 573.

{h) Ibid., r. 52. (?«) Colombian Gold Mines {I89i),

(i) Ibid., r. 53. 8 Rep. 411 : 42 W. R. 624.

(k) Ibid., r. 54, (mm) O. 42, r, 7, R. S. C.
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Affairs in this Winding-up or a statement in the form of a 8lalement of

Affairs and also that he be at liberty to pay to the said G.W. a sum for liis

services to the said Applicant in rendering information as to the said Com-
pany's affairs and that such sum may be assessed.

Dated the 22nd day of October, 1910.

This Summons was taken out by tlie Official Receiver in Companies

Liquidation, 33, Carey Street, Lincoln's Inn, W.C.

Note.—If you do not attend either in person or by your Solicitor at

the time and place above-mentioned such order will be made and pro-

ceedings taken as the Judge (or Registrar) may think just and expedient.

Oeder endoksed on above Summons.

In the High Court of Justice,

Companies (Winding-up).

Mr. Registrar Hood.
Friday the 28th day of October, 1910.

Appeared the Applicant in person.

Read Order to Wind up dated 21st September 1910.

Leave to pay to Mr. G.W. the sum of £ as asked by the within

Summons and also a further sum assessed at £ for other services

rendered to the Applicant.

H. J. Hood,

Registrar.

ORDER TO SUBMIT STATEMENT OF AFFAIRS AND TO ATTEND
AND GIVE THE OFFICIAL RECEIVER INFORMATION.

(TUh.)

Upon the application by summons dated the 0th March, 1911, of

Harold de Vaux Brougham, the Official Receiver and Provisional Liqui-

dator of the above-named Company and upon hearing the applicant and

the respondents A.B. and CD. and upon reading the order to wind up the

said Company, dated the 17th January, 1911, the affidavit of H.M.W.
filed the 9th March, 1911, and the affidavit of A.G.M. filed the 17th ^larch,

1911.

It is ordered that the said A.B. and CD. do Avithin 4 days after service

of this order upon them respectively' submit and verify a statement as to

the affairs of the said Company pursuant to the provisions of section 147

of the above-mentioned Act and the Companies (Winding-up) Rulc«,

1909.

And it is ordered that the said A. ii. and .CD. do, pursuant to Ruki

50 (2) of the said (Jompanies (Winding-up) Rules, 1909, rt's[)eetively attend

on the applicant the said Official Receiver at such time and jjlace as he

may appoint and do give to the Official Receiver all infornuition that he

may require as to the affairs of the said Company.

And it is ordered that the said A.B. and CD. do pay to the said Official

Receiver and Provisional Liquidator the sum of IS*., his ascertained

expenses of the saitl ajipHcation. [lie Xeiv Saroi/ C}unnbtr<, Lid., 00445 of

1910. Mr, Registrar Hood, March 31st, 1911.]
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Statement of

{Title.)

Statement of Affaiks on the day of

1.

—

As regards

Gross
Liabilities.

d.

Liabilities. Expected
to rank.

Debts and liabilities, viz. :

—

(a) Unsecured Creditors, as per List
" A "

.

[State number]

(6) Creditors fully secured
(not including deben-
ture-holders), as per
List " B "

Estimated value of secvu-ities

Estimated surplus.
Carried to List " C "

Balance to contra (d)

(c) Creditors partly secured,
as per List " C "

Less estimated value of secu-
rities

Estimated to rank for dividend

(d) Liabilities on bills dis-

counted other than the
Company's own accept-
ances for value, as per
List " D "

Of which it is expected
will rank for dividend

(e) Other liabilities as per
List " E "

Of which it is expected
will rank for dividend

( / ) Preferential creditors for

rates, taxes, wages, etc.,

as per List " F," de-
ducted contra .

{g) Loans on debenture bonds
as per List " G '" de-
(Jucted contra (

holders) .

Estimated surplus (if any) after
meeting liabilities of Company,
subject to cost of liquidation

The nominal amount of unpaid capital liable to be called up is

debenture-holders], or

(n.) Companies (Winding-up) Pules,

I
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Affairs (n).

19 , tlie date of the Winding-up Order.

Creditors.

Assets.

(a) Property, as per List " H," viz. :

—

(a) Cash at bankers' .....
(b) Cash in liand .....
(c) Stock in trade .....

(Estimated cost, £
)

(d) Machinery ......
(e) Trade fixtures, fittings, utensils, etc.

(f ) Investments in shares, etc. .

(g) Loans on mortgage ....
(h) Otlier property, viz. :

—

(6) Book debts
(

debtors), a.s per List " I," viz. :

—

£ s. d.

Good
Douljtful
Bad

Estimated to produce
£

(c) Bills of exchange, or other similar

securities on hand, as per List '' J "

Estimated to i^roduce ....
(d) Surplus from securities in the liands of creditors

fully secured (per contra) (b) .

(e) Unpaid calls ( debtors), as per £ s. i

List " K "

Estimated to produce

Estimated total assets ....
Deduct preferential creditors, as per contra (/)

Estimated amount available to meet claims of

debenture-holders ......
Deduct loans on debenture bonds secured on

the assets of the Company, as per contra (</)

Estimated amount available to meet unsecured
creditors, subject to cost of liquidation

Estimated deficiency of a.ssets to moot liabilities of

the Company, subject to cost of liquidation

d.

Estimated to
produce.

£ which is [available to meet above deficiency] or [charged to

as the case may be.

1909, Appendix, Form 26.

S.C.L. ^ ^-
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Statement of Atfaies—continued.

II.

—

As regards Contributories.

* Where
capital is

issued as
partly paid
up, the form
should be
altered ac-

cordingly.

t Add
particulars
of any other
capital.

Capital issued and allotted,
viz. :—••

Founders' Shares of £ per
share ( Shareliolders) .

* Issued as fully paid
Amount called up at £

per share, as per List
"L" .

Ordinary Shares of £ per
share ( Shareholders) .

* Issued as fully paid
Amount called up at £

per share, as per List
"M" .

Preference Shares of £
per share ( Share-
holders)

* Issued as fully paid
Amount called up at £

per share, as per List
"N" .

t
Amount, if any, paid in

advance of call

Less vinpaid calls estimated to
be irrecoverable

£ s.

Add deficiency to meet liabilities as

above .....

Estimated Sur-
plus as above
(if any) subject
to cost of

liquidation

Total deficiency
as explained in

Statemenf'O"

I, of make oath and say that the foregoing Statement

and the several Lists hereunto annexed marked are, to the best

of my knowledge and belief, a full, true, and complete statement of the

affairs of tlie above-named Company, on the day of

19 , the date of the winding-up Order.

Sworn at in the

County of this

day of 19 .

Before me
Signature

A Commissioner, etc.

Note.—The Commissioner is particularly re-

quested, before swearing the Affidavit, to

ascertain that thetfull name, address, and
description of the Deponent are stated, and
to initial all crossings-out or other alterations

on the printed form. A deficiency in the

Affidavit in any of the above respects will

entail its refusal by the Court, and will

necessitate its being re-sworn.
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List " A."

—

Unsecured Creditors.

The names to be arranged in alphabetical order and numljored con-

secutivel}^ Creditors for £10 and upwards being placed first.

Notes.— 1. When there is a contra accoinit against the creditor, less

than the amount of liis claim against the Company, the amount of the

creditor's claim and the amount of the contra account should be showTi in

the tliird column, and tlie balance only be inserted under the heading

"Amount of Debt," thus:—

•

£ s. d.

Total amount of claim

Less : Contra account

No such set-off should be included in List " I."

2. The particulars of any bills of exchange and promissor}- notes held

by a creditor should be inserted immediately below the name and address

of such creditor.

3. The names of any creditors who are also contributorics, or alleged

to be contributorics, of the Company must be sIiowti separatelj^, and

described as such at the end of the List.

No.
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List " C."

—

Creditors partly secured.

(State whether also Contributories of the Company.)

No.
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List " F."—PREFERENTLiL Creditors for Rates, Taxes, Salaries,
AND Wages (a).

No.
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List " I."

—

Debts due to the Company.

The names to be arranged in alphabetical order, and numbered
consecutively.

Note.—If any debtor to the Company is also a creditor, but for a less

amount than liis indebtedness, the gross amount due to the Company and
the amount of the contra account should be shown on the 3rd column,

and the balance only be inserted under the heading " Amount of Debt,"

thus:

—

£ s. d.

Due to Company
Less: Contra account

No such claim should be included in sheet "A."

No, Name.
Residence
and Occu-
pation.

Amount of Debt.

Good. Doubtful. Bad

£ \s .d . £ s. d

Folio of
Ledger or
otherBook
where

particulars
to be
found.

£ 8. d

When con-
tracted.

Month. Year

Particu-

-p„±.i lars of

,„fl°\'", anySecu-matedto
/j^ig.,

held for
Debt.

produce

£\8.d.

Signature

Dated 19

List " J."

—

Bills of Exchange, Pbomissory Notes, &c., on Hand
AVAILABLE AS AsSETS.

No.
Name of Accep
tor of Bill or

Note.

Address,
etc.

Amount
of Bill or
Note.

£ {8. Id.

Date when
due.

Estimated
to pro-
duce.

£ IsJd.

Particulars of any
Property held as
Security for Pay-

ment of Bill or Note.

Sienature

Dated 19
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List " K."

—

Unpaid Cvlls.

Conse-
cutive
Ho.
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List " " (1).—

(1) Deficiency Account where Winding-up Order made

I. Gross profit (if any) arising from carrying on
business from date of formation of Company
to date of Winding-up Order (as per Trading
Account annexed) .....

II. Receipts, if any, during same period from under-
mentioned sources :

—

Interest on Loans .....
Interest on Deposits .....
Transfer Fees ......
Amount paid on Shares issued and subse-

quently forfeited (as per list annexed)

III. Other receipts, if any, during same period not
included under any of the above headings, viz. .

IV. Deficiency as per Statement of Affairs, Part II.

Total amount to be accounted for (2)

d.

Notes.—(1) Where particulars are numerous they

(2) These figures should agree.
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Deficiency Account.

WITHIN Three Years of Formation of Company.

921

I. Expenditure in carrying on business from date
of formation of Company to date of Winding-up
Order, viz. :

—

II. General Expenditiu-o :—

-

Salaries

Wages not charged
Trading Account

Rent
Rates and Taxes
Law Costs
Commission
Interest on Loans
Interest on Debentures
Miscellaneous Expenditure

(as per details annexed)

III. Directors' fees from date of

formation of Company to

date of Winding-up Order .

IV. Dividends declared
same period

during

Amount
dis-

charged.

Due at
date of

Winding-
up Order.

a.
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List " " (2).—

(2) Deficiency Account where WmDiNG-tJP Order made

I. Excess of Assets over Capital and Liabilities on
the (1) day of 19 (if any), as per
Company's Balance Sheet. (This aud any
previous ,

Balance Sheets to be annexed or

handed to O.R.) ......
11. Gross profit (if any) arising from carrying on

business from the (1) day of 19 ,

to date of Winding-up Order as per Trading
Accovmt annexed .....

III. Receipts (if any) during same period from under-
mentioned sovirces :

—

Interest on Loans .....
Interest on Deposits ....
Transfer Fees ......
Amounts paid on shares issued and subse-

quently forfeited (as per List annexed)

IV. Other receipts (if any) during same period not
included under any of the above headings

V. Deficiency as per Statement of Affairs (Part II.) .

Total amount to be accounted for (3)

Notes.—(1) Three years before date of Winding-up Order.

(2) Where particulars are numerous they should

(3) These_figures should agree.
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Deficiency Account.

MOBE THAN ThrEE YeaRS AFTER FORMATION OF COMPANY.

I. Excess of Cajjital and Liabilities over Assets on
the (1) day of 19 (if any), as
per Company's Balance Sheet. (This and any
previous Balance Sheets to be annexed or
handed to O.K.)

II. Expenses of carrying on business from tlie ( 1

)

day of 19 , to date of Winding-
up Order, viz. :

—

III.

General Expenditure :

—

Salaries

Wages not charged
Trading Account .

Rent
Rates and Taxes
Law Costs
Commission
Interest on Loans
Interest on Dohenturos
Miscellaneous Expenditure

(as per details annexed)

Directors' Fees from the(l)
day of 19 to

date of Winding-up Order .

Amount
dis-

charged.

IV. Dividends declared
same period

during

Due at
date of
Winding-
up Order.

V. Losses and Depreciation from the day of
19 (1), written off in Company's

books, viz. (2) :

—

Bad Do))ts ... ...
Losses on Investments ....
Depreciation of Property ....
Preliminary Ex^jenses ....

VI. Losses and Depreciation not written off in
Company's books, now written off by
Directors (2) :

—

Bad Del)ts

Losses on Investments ....
Depreciation of Property ....
Preliminary Exjjenses ....

VH. Other Losses and Expenses (2)

Total amount accounU'd for (."{) . £

be inserted in a separate Schedule.

Signature

Dated 19
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List " P."- -In Substitution for such of the Lists named " A " to
" " AS will have to be Returned Blank.
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the facts and matters which the official receiver desires to bring to the

notice of the Court and liis opinion as required by the section (jj).

It is on tliis farther report that an onh'r for a public examination

under section 175 of the Act is made {p})). Such an order can only

be made in England. For the Court to make an order for public

examination the report must show that, in the opinion of the official

receiver, fraud lias been committed either by a person in the pro-

motion or formation of the company, or by a director or other

officer in relation to the company since the formation thereof (</).

Merely suggesting fraud will not be enough (r) to found a case for

public examination. It must further show that the person whom
it is proposed to publicly examine is the person who is suspected of

tlie fraud (s), and that he has either been connected with the pro-

motion or formation of the company or was a director or other

officer thereof {t), and though it need not be quite so precisely worded

as a pleading or an indictment, it must show a substantial basis for

all these things (??). The fraud which must be alleged in such report

must be fiaud in some way connected with the company or its

contributories, and not merely fraud committed by the company
in dealings with the outside world or persons who are not con-

tributories {x). The preliminary report may give a basis for a private

examination under section 171 of the Act, and as the result of such

examination or from further facts which have come to his Icnowledge,

the official receiver ]nay make a further report as to a person after

the winding-up has proceeded for some time, and when he has already

made one or more further reports as to other persons (y). No action

for libel will lie against the official receiver for anything in any such

report as he is absolutely privileged with regard to everything set out

therein (2).

In the case of a limited partnership the preliminary report of the

official receiver must be a report

—

(a) As to the contributions of the partners and the estimated

amount of assets and liabilities of llic limittvl partnership
;

and

{p) Companies (Winding-up) (s) Ex parte Barnes, [189G] A. C.

Rules, 1909, r. 59. 146.

(pp) See infra, pp. 1047 ct scq, as (<) General Plioxphaie Corporal ion

to public examinations. (No. 2), [1895] 1 Cli. ."{ ; Great Krnijer

(q) Great Kruger Gold Mining Co., Gold Mining Co. [1892] 3 Ch. 307.

[1892] 3 Ch. 307. (u) Civil Naval and Military Out-

(r) General Phosphate Corpora- filters, [1899] 1 Ch. 215.

tion {No. 2), [1895] 1 Ch. 3; ex- (x) Medical Battery Co., [1894] 1

plaining Trust and Jnvestmetit Cor- Ch. 444.

poration oj South Africa, [1892] 3 {y) Ex parte Barnes, [1890] A. C.

Ch. 332, and overruling Laxon and 146.

Co., (No. 3) [1893] 1 Ch. 210, and (z) Bottomley v. Brougham, [lOOS]

Birkdale Steam Laundry, [1893] 2 1 K. 13. 584; Burr v. Smith, [1909]

Q. B 386. 2 K. B. 306.
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(b) If the limited partnership has failed as to the causes of the

failure ; and

(c) Whether in his opinion further inquiry is desirable as to any

matter relating to the promotion, formation, or failure of the

limited partnership or the conduct of the business thereof.

The further report or reports, if any, of the official receiver must

state the juanncr in which the limited partnership was formed, and

whether in his opinion any fraud lias been committed by any person

in its promotion or formation, or by any partner general or limited

in relation to the limited partnership since the formation thereof,

and any other matters which in his opinion it is desirable to bring to

the notice of the Court (a).

First Meetings of Creditors and Contributories.

When a winding-up order has been made by the Court in England

the official receiver must summon separate meetings of the creditors

and contributories of the company for the purpose of

—

(a) Determining whether or not an application is to be made to

the Court for appointing a liquidator in the place of the

official receiver ; and

{])) Determining whether or not an application is to be made to

the Court for the appointment of a committee of inspection

to act with the liquidator, and who are to be the members

of the committee if appointed (6).

The rules for summoning such meetings are as follows :

—

" The meetings of creditors and contributories under section 152 of the

" Act hereinafter referred to as the first meetings of creditors and con-

" tributories shall be lield within twenty-one days, or if a special manager
" has been appointed then within one month, after the date of the winding-
*' up order, or witliin svich further time as the court may approve. The
" dates of such meetings shall be fixed and they shall be summoned by the

" Official Receiver (c).

" Tlie Official Receiver shall forthwith give notice of the days fixed by
" liim for the first meetings of creditors and contributories to the Board of

" Trade who shall gazette the same (fZ).

" The first meetings of creditors and contributories shall be summoned
" as hereinafter provided (e).

" The notices of first meetings of creditors and contributories may be

"in Forms 21 and 22 appended hereto (/) and the notices to creditors

" shall state a time within which the creditors must lodge their proofs in

" order to entitle them to vote at the first meeting (g).

(o) Limited Partnerships (Wind- Rules, 1909, r. 115.

ing-up) Rules, 1909, r. 12 : the rule (d) Ibid., r. 116.

then proceeds to deal with the (e) Ibid., r. 117. See infra, pp.
public examination of general and 927 and 928.

limited partners.
( / ) I.e. by the Companies (Wind-

(6) Companies (Consolidation) ing-up) Rules, 1909. See infra, pp.
Act, 1908, s. 152. 932 and 933 for these forms.

(c) Companies (Winding-up) (g) Ibid., r. 118.
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" The Oflficial Receiver shall also give to each of the Directors and
" other Officers of the Company (h) who in liis opinion ought to attend the

"first meetings of creditors and contributories seven days notice of the
" time and place appointed for each meeting. Tlie notice may cither Ite

" delivered prsonally or sent 1>3' prepaid jiost letter as may Ihj convenient.
" It shall l>e tlie duty of every Director or Officer wlio receives notice of

" such meeting to attend if so required by tlie Official Receiver (i),

"The Official Receiver shall also, as soon as practicable, send to each
" creditor mentioned in tlio G)inpany's statement of affairs, and to each
" person ap^iearing from tiie Company's books or otherwise to be a con-

"tributory of the Company, a summary of the Company's statement of

" affairs (k), inchiding the causes of its failure, and any observations
" thereon which the Official Receiver may think fit to make. The pro-

" ceedings at a meeting shall not lje invalidated by rea+ion of any summary
" or notice required by these rules not having been sent or received before
" the meeting " {I).

Then come a series of rules wliicli apply to all meetings of creditors

and contributories, but as to first meetings subject and without

prejudice to any express provisions of the Act {m).

" The Official Receiver or Liquidator shall summon all meetings of

" creditors and contributories by giving not less than seven days notice of

" the time and place thereof in the London Gazette and in a local pajx^r {inm) ;

" and shall not less than seven daj-s before the day appointed for the
" meeting send by post (w) to every j^erson apix-aring by the Company's
" books to be a creditor of the Company notice of the meeting of creditors,

" and to every person appearing from the Company's books or otherwise

"to be a contributory of the Company notice of the meeting of con-
" tributories.

" The notice to each creditor shall be sent to the address given in liis

" proof, or if he has not proved to the address given in the statement of

'' affairs of the Company, or to such other address as may be known to the
" person summoning the meeting. The notice to each contributory shall

" be sent to the address mentioned in the Company's books as the address

(h) Under r. 1.') of the Limited (i) Companies (Winding-up)
Partnersliips (Winding-up) Hulos, Rules, 1909, r. 119. For form, see

1909, the Official Recpivor must p. 938.

give to each of th(^ Hinited partners (A) This summary is absolutely
the notice to attend the first meet- privileged : Burr v. Smitli, [1909]
ings of creditors, and contriljutorios 2 K. B. 306.

to be given to general ]jartner8 (I) Companies (Winding-up)
under r. 119 of tlie Companies Rules, 1909, r. 120.

(Winding-up) Rules, 1909, and it (in) Ibid., r. 122.

is the duty of every such limited (mm) For form of advertisement
partner to attend accordinj^Iy. Ff>r in Gazette, see infra, p. d'.i'.i. and in

the purpose of the Limited Partner- local j>aper, see supra, p. 879.

ships (Winding-up) Rules, " general (n) The Court dispensed with
partner "is substituted for " direc- service by post in Nelson & Co.
tor" and for " secretary " and for 00327 of 1904; Jlr. Registrar
"secretary and chief officer" in Hoon, February 10, 1905, unre-
applying the Companies (Winding- ported. There were 700,000 policy-

up) Rules, 1909, Limited Partner- holders,

shipj (Winding-up) Rulei, 1909, r. 1.
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" of such contributory, or to such other address as may be kno\vn to the

" person sumnioninf^ the jueeting (o).

" A certificate liy (he OHicial Receiver or otlicr officer of tlie Court., or

" by tlie clerk of any such person, or an affidavit by the Liquidator, or his

" soHcitor, or tiie clerk of eitlier of sucli persons, that tlie notice of any
" meeting has been duly posted, shall be sufficient evidence of such notice

" having been duly sent to the person to whom the same was addressed (p).

" Tiie meetings shall be held at such place as is in the opinion of the

" Official Receiver or Li(piidator most convenient for the majority of the

" creditors or contributories or both. Different times or places or both

"may if thought expedient be named tor the meetings of creditors and
" for the meetings of contributories (q).

" The costs of summoning a meeting of creditors or contributories at

" the instance of any person other than the Official Receiver or Liquidator,

" shall be paid by the person at whose instance it is summoned, who shall

" before the meeting is summoned deposit with tlie Official Receiver or

" Liquidator (as the case may be) such sum as may be reqmrcd by the

" Official Receiver or Liquidator as security for the payment of such
" costs. The costs of summoning such meeting of creditors or contribu-

" tories including all disbursenients for printing, stationery, postage, and
" the hire of room, shall be calculated at the following rates for each

" creditor or contributory to whom notice is required to be sent, namely,

" two sliillings per creditor or contributory for the first 20 creditors or con-

" tributories, one sliilUng per creditor or contributory for the next 30

" creditors or contributories, sixpence per creditor or contributory for any
" number of creditors or contributories after the first 50. The said costs

" shall be repaid out of the assets of the Company if the Court shall by
" order, or if the creditors or contributories (as the case may be) shall by
" resolution so direct (r).

" Where a meeting is summoned by the Official Receiver or the Liqui-

" dator, lie, or some one nominated by liim, shall be chairman of the

" meeting. At every other meeting of creditors and contributories the
" chairman shall be such person as the meeting by resolution shall

" appoint {s).

" At a meeting of creditors a resolution shall be deemed to be passed
" when a majority in number and value of the creditors present, personally
" or by proxy, and voting on the resolution, have voted in favour of the
" resolution, and at a meeting of the contributories a resolution shall be
" deemed to be passed when a majority in number and value of the con-
" tributories present, personally or by proxy, and voting on the resolution,

" have voted in favour of the resolution, tlie value of the contributories
" being determined according to the number of votes conferred on each
" contributory by the regulations of the Company (t).

" The Official Receiver, or, as tlie case may be, the Liquidator, shall

" file with the Registrar a copy, certified by him, of every resolution of a
" meeting of creditors or contributories {u).

(o) Companies (Wiiiding-up) (s) Ibid., r. 127. For form of

Rutes, 1909, r. 123. authority, see infra, p. 936.

(p) Ibid., r. 124. For forms of (t) Ibid., r. 128.

affidavit and certificate, see infra, (u) Ibid., r. 129. For form of list

pp. 935 and 936. of creditors to be used at all meet-

{q) Ibid., r. 125. ings, see w/m, p. 987.

(r) Ibid., r. 126.
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" Where a meeting of creditors or contribntories is summoned by

"notice, tlie proceedings and resolutions at tlie meeting shall, unless the

" Court otherwise orders, be valid, notwithstanding that some creditors

" or contributories may not have received the notice sent to them (x).

" The chairman may with the consent of the meeting adjourn it from
" time to time and from place to place but the adjourned meeting shall be

" held at the same jilace as the original place of meeting unless in the

" resolutions for adjournment another place is sjiecified or unless the

" Court otherwise orders (i/).

" A meeting may not act for any purpose except the election of a

" chairman, the proving of debts, and the adjournment of the meeting,
" unless there are present or represented thereat, at least three creditors

"entitled to vote or three contributories, or all the creditors entitled to

" vote or all the contributories if tlie number of the creditors entitled to

" vote or the contributories as the case may be shall not exceed three.

" If witliin half an hour from the time appointed for the meeting a

" quorum of creditors or contributories is not present or represented, the

" meeting shall be adjourned to the same day in the following week at the

" same time and place, or to such other da 3^ as the chairman may appoint,

" not being less than seven or more than twenty-one days (2).

" In the case of a first meeting of creditors or of an adjournment thereof

" a person shall not be entitled to vote as a creditor imless he has duly

" lodged with the Official Receiver not later than the time mentioned for

" that purpose in the notice convening the meeting or adjourned
" meeting a proof of the debt whicli he claims to be due to him from the

" Company (a).

" A creditor shall not vote in respect of any unliquidated or contingent

" debt, or any debt the value of wliich is not ascertained (b), nor shall a
" creditor vote in respect of any debt on or secured by a current bill of

" exchange or promissory note held by him, unless he is willing to treat

"the liabihty to lum thereon of every jierson who is liable thereon ante-

" cedently to the Company, and against whom a receiving order in bank-

" ruptcy has not been made, as a security in his hands, and to estimate

" the value thereof, and for the purposes of voting, but not for the purposes

" of dividend, to deduct it from liis proof (c).

" For the purpose of voting, a secured creditor shall, unless he surren-

"ders lus security, state in his proof the particulars of liis security, the

"date when it was given, and the value at wiiich he assesses it, and shall

" be entitled to vote only in respect of the balance (if any) due to liim,

" after deducting the value of his security. If he votes in respect of Iiis

" whole debt he shall be deemed to have surrendered his security, unless

(x) Companies (Winding-up) April 3rd, 1901, an unreported

Rules, 1909, r. i:50. decision of Wright, J.

(y) Ibid., T. 131 ; for forms of (o) Companies Winding-up)
memorandum of adjournment, 7;o«/, Rules, 1909, r. 133.

p. 930. (b) See Canadian Pacific Coloniza-

{z) Ibid., r. 132. Apparently if tion Co., [1891] W. N. 122; Ex
only one creditor has proved he will parte Ruffle, 8 Ch. 997.

form a quorum : Re Tlioma>i, \1911] (c) Companies (Winding-up)
W. N. 123, following Lombard Con- Rules, 1909, r. 134.

tract Corporation, 00413 of 1900,

S.C.L. 3 O
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" the Court on application is satisfied that the omission to vakie the
" security has arisen from inadvertence (d).

" Tlie Official Receiver, or liquidator may within twenty-eight days
" after a proof estimating the value of a security as aforesaid has been
" used in voting at a meeting, require the creditor to give up the security

" for the benefit of the creditors generally on payment of the value so

" estimated, with an addition thereto of twenty per cent. Provided, that
" where a creditor has valued his security, he may, at any time before

" being required to give it up, correct the valuation by a new proof, and
" deduct the new value from his debt, but in that case the said addition

" of twenty per cent, shall not be made if the security is required to be
" given up (e).

" The chairman shall have power to admit or reject a proof for the

" purpose of voting, but his decision shall be subject to appeal to the
" Court. If he is in doubt whether the proof of a creditor should be
" admitted or rejected he shall mark it as objected to, and allow the
" creditor to vote subject to the vote being declared invalid in the event

"of the objection being sustained (/).
" The chairman shall cause minutes of the proceedings at the meeting

"to be drawn up and fairly entered in a book kept for that purpose and
" the minutes shall be signed by him or by the chairman of the next.

" ensuing meeting (g).

" A creditor or a contributor}^ may vote either in person or by proxj' (/().

" Every instrument of proxy shall be in accordance with the form in

" the Appendix {i) and every written part thereof shall be in the hand-
" writing of the person giving the proxy, or of any manager or clerk or

" other person in his regular employment, or of a commissioner to administer
" oaths in the Supreme Court (k),

" General and special forms of proxy shall be sent to the creditors and
" contributories with the notice summoning the meeting, and neither the

" name nor description of the Official Receiver or Liquidator or any other
" person shall be printed or inserted in the body of any instrument of

" proxy before it is so sent (I).

" A creditor or a contributory may give a general proxy to his manager
" or clerk, or any other person in liis regular emplojonent. In any such
" case the instrument of proxy shall state the relation in wliich the person
" to act thereunder stands to the creditor or contributory (m).

" A creditor or a contributory may give a special proxy to any person

" to vote at any specified meeting, or adjournment thereof :

—

" (a) for or against the appointment or continuance in office of any
" specified person as liquidator or member of the committee of

" inspection, and

(d) Companies (Winding-up) (h) Ibid., r. 139.

Rules, 1909, r. 135 : see Ee Bowe, (i) I.e., to the Companies (Wind-

[1904] 2 K. B. 489 and cited post, ing-up) Rules, 1909; see pp. 934

pp. 1207 et seq. and 935 for these forms.

(e) Companies (Winding-up) {k) Companies (Winding-up)
Rules, 1909, r. 13G. Rules, 1909, r. 140.

(/) Ibid., r. 137. (i) Ibid.,T. 141.

(g) Ibid., r. 138. (m) Ibid., r. 142.
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"
(6) on all questions relating to any matter other than those above

" referred to and arising at the meeting or an adjournment
" thereof (»).

" Where it appears to the satisfaction of the Court that any sohcitation

" has been used by or on behalf of a liquidator in obtaining proxies or in

" procuring liis appointment as liquidator, except by the direction of a

"meeting of creditors or contributories, the Court, if it thinks fit, may
" order tiiat no remuneration shall Ix^ allowed to the person by whom or

" on whose behalf the solicitation was exercised notwithstanding any
" resolution of the Committee of Inspection or of the creditors or contribu-

" tories to the contrary (o),

" A creditor or contributory may appoint the Official Receiver or

" Liquidator to act as his general or special proxy {j)).

" No person acting either under a general or a special proxy shall vote

"in favour of any resolution which would directly' or indirectly place

" liimself , liis partner or employer in a position to receive any remuneration

" out of the estate of the Company otherwise than as a creditor rateably

" with the other creditors of the Company. Provided that where any
" ijerson holds special proxies to vote for an application to the Court in

"favour of the appointment of himself as Uquidator he may use the said

" proxies and vote accordingly {q).

" A proxy intended to be used at the first meeting of creditors or

" contributories, or an adjournment thereof, shall be lodged with the

" Official Receiver not later than the time mentioned for that purpose in

" tlie notice convening the nieeting or the adjourned meeting, wliich time
" will be not earlier tlian twelve o'clock at noon of the day but one before

" nor later than twelve o'clock at noon of the day before the day appointed

" for such meeting, unless the Court otherwise directs.

" In every other case a proxy shall be lodged with the Official Receiver

"or Liquidator not later than four o'clock in the afternoon of the day
" before the meeting or adjourned meeting at which it is to be used.

" No jKjrson shall be appointed a general or sjiecial proxy who is a
" minor.

" Where a Limited Company is a creditor, any person who is duly
" authorised under the seal of the Creditor Company to act generally on
" behalf of the Creditor Company at meetings of creditors and contribu-

" tories and to ai)point himself or any other person to be the Creditor

" Company's proxy, may fill in and sign the form of prox\- on the Crodit()r

" Company's behalf and appoint himself to be the Creditor Company's
" proxy, and a proxy so filled in and signed by such a person shall bo

" received and dealt with as the proxy of the Creditor Company (r).

" Where an Official Receiver who holds any proxies cannot attend the

"meeting for which they are given, he may, in writing, depute some
" person under his official control to use the proxies on his behalf, and in

" such manner as he may direct (a).

(n) Companies (Winding-up) (7) 76k/., r. 14G.

Rules, 1909, r. U3. (r) Ibid., r. 147.

(o) Ibid., r. 144. (s) Ibid., r. 148.

(p) Ibid., r. 145.
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" The proxy of a creditor blind or incapable of writing may be accepted^

"
if such creditor has attached his signature or mark tliereto in the presence

" of a witness, who shall add to his signature liis description and residence
;

" provided that all insertions in the proxy arc in the liandwriting of the

'' witness, and such witness shall have certified at the foot of the proxy

" tliat all such insertions have been made by liim at the request of the

" creditor and in his presence before he attached liis signature or mark (<)."

NOTICE TO CREDITORS OF FIRST MEETING (u).

(Title.)

(Under the order for winding-up the above-named Company, dated

the day of 19 .)

Notice is hereby given that the first meeting of creditors in the above

matter will be held at on the day of 19 at

o'clock in the noon.

To entitle you to vote thereat your proof must be lodged with me not

later than o'clock on the day of 19 .

Forms of proof and of general and special proxies are enclosed here-

with. Proxies to be used at the meeting must be lodged with me not

later than o'clock on the day of 19 .

Official Receiver.

Address,

* Here (The Statement of the Compan)''s affairs (*) .)

insert " has
not been
lodged," or
" has been NoTE.

lodged, and » , ,> . ^ , t t ., .

summary is ^ ^^^ meetings of the creditors and contn butones

enclosed." they may amongst other things :

—

1. By resolution determine whether or not an application is to be

made to the Court to appoint a liquidator in place of the Official Receiver.

2. By resolution determine whether or not an application shall be

made to the Court for the appointment of a committee of inspection to act

with the liquidator, and who are to be the members of the committee if

appointed.

Note.—If a liquidator is not appointed by the Court the Official

Receiver will be the liquidator.

NOTICE TO CONTRIBUTORIES OF FIRST MEETING {x).

{Title.)

Notice is hereby given that the first meeting of the contributories in

the above matter will be held at on the day of

19 , at o'clock in the noon.

Forms of general and sjx'cial proxies are enclosed herewith. Proxies

(?) Companies (Winding-up) [u] Ibid., Appendix Form 21.

Rules, 1909, r. 149. For form of (x) Jbid., Form 22.

this certificate, infra, p. 935.



Forms of Notices of Meetings 933

* Here
insert " has
not hoen
lodged," or
" has been
lodged, and
summary is

enclosed."

to be used at tlie meeting must be lodged witli me not later than

o'clock on the day of 19 .

Dated tliis day of 19

Official Receiver.

(The Company's statement of affairs (a) .)

Note.

At the first meetings of creditors antl contributories they may
amongst other things :

—

1. By resolution determine whether or not an application shall Ije

made to the Court to appoint a liquidator in place of the Official Receiver-

2. By resolution determine whether or not an application shall be

made to the Court for tiie appointment of a committee of ins^jcction to

act with the liquidator, and who are to be the members of the committee

of inspection, if appointed.

Note.—If a liquidator is not appointed by the Court tlie Official

Receiver will te the liquidator.

NOTICE TO DIRECTORS AND OFFICERS OF COMPANY TO
ATTEND FIRST MEETING OF CREDITORS OR CONTRIBU-
TORIES iy).

{Title.)

Take notice that the first meeting of creditors or contributories will te

* Here held on the day of 19 , at o'clock
insert place ^^ ^*) ^ ^,^^1 ^luit \ou are required to attend thereat, and
where meet- .... ^. ^,

inc will bo 8*^^ sucli iniormation as the nicetnig may require.

held. Dated tliis day of 19

t Insert

name of per- To (f) Official Receiver,
son required
to attend.

Notice of First Meetings for London Gazette (z).

Name of
Company.

Address of
Registered

Office.

Court.
Number

of
Matter.

Bale of First
Meeting. Hour. Place.

Creditors : lil

Contributories
19

(u) Companies (Winding-iqi)

Rules, 1909, Appendix Form 23.

{z) Ibid., Form 10:{ (2).
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* If a firm,

write " we " instead
of "I." jind set out
the full name of the
firm.

t Here insert
either {hut not both)
"Mr. of a
clerk, manager, &c.,
in my regular
employ," in which
case the standing
of the person
appointed must be
clearly set out, or
"the Official

Receiver in the
above matter."

t " My " or
"our."

J If a firm, sign
the firm's trading
title, and add "by
A.B., a partner in
in the said firm."

II The signature
of the creditor or
contributory
appointing a proxy
must not be
attested as witness
by the person
nominated as
proxy.

^1 Here state
whether clerk or
manager in the
regular employment
of the creditor or
contributory or a
commissioner to
administer oaths in
the Supreme Court
{see Rule 140).

GENERAL PROXY (a).

{Title)

I * of , a creditor [or contributory] hereby

appoint t to be { general proxy to vote at

the Meeting of Creditors or Contributories to be held in the

above matter on the

adjournment thereof.

Dated this

Signature of Witness

Address

day of

day of

Signed §

Notes.

19 or at any

19

* If a firm, write
" we " instead of
"I," and set out the
full name of the
firm.

+ Here insert
either "Mr. of

" or "the Official

Receiver in the
above matter."

t "My" or
"our."

Here insert the
word "for" or the
word "against" as
the case may re-

quire, ana specify
the particular
resolution.

II
If a firm, sign

the firm's trading
title, and add "by
A.B., partner in the
said firm."

1. Tlie authorized agent of a corporation may fill up blanks,

and sign for the corporation thus :

—

For the Company,

J.S. (duly authorized under the seal of the Company).

2. The person appointed general proxy must be either the

Official Receiver or a person in the regular employ of the Creditor

[or Contributory].

Certificate to be signed by person other than Creditor

[or Contributory] filling up the above Proxy.

I, of , being a ^ hereby certify

that all insertions in the above proxy are in my own hand-

writing, and have been made by me at the request of the

above-named and in his presence, before he attached liis

signature [or mark] thereto.

Dated this day of 19 .

Signature

The proxy must be lodged with the Official Receiver or

liquidator not later than the time named for that purpose in

the notice convening the meeting at wliich it is to be used.

SPECIAL PROXY (6).

(Title.)

of ,a creditor [or contributory], hereby

as J proxy at the meeting of

contributories] to be held on the day

or at any adjournment thereof, to vote §

I,*

appoint t

creditors [or

of 19

Dated this

Signature of Witness

Address

day of

Signed
||

19

{a) Companies (Winding-up) Rules, 1909, Appendix Form 80.

In a compulsory winding-up proxies do not require a stamp

:

Finance Act, 1895, s. 16.

(&) Ibid., Form 81.
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Notes.

1. A creditor (or contributory) may give a special proxy to any person

to vote at any specified meeting or adjournment thereof on all or any of

the following matters :

—

(a) For or against the appointment or continuance in office of any

specified person as liquidator or as member of the committee of inspection.

(6) On all questions relating to any matter, other than those above

referred to, arising at a specified meeting or adjournment thereof.

2. The authorized agent of a corporation may fill up blanks and sign

for the corporation, thus :

—

" For the C!ompany.

J.S. (duly authorized imder the seal of the CJompany)."

Certificate to be signed by Person other than Creditor or

Contributory filling up the above Proxy.

f Here I, of , being a ^ hereby certify that all

^**^ insertions in the above proxy are in my own handwTiting, and

clerk or have been made by me at the request of the above-named and

manager in in liis presence before he attached his signature {or mark) thereto,

the regular Dated tliis day of 19 .

employment
Signature

of the credi- °

tororcontri- The proxy must be lodged with the Official Receiver or

butory or a liquidator not later than the time named for that purpose in the
commis- Notice convening the meeting at wliich it is to be used.
sioner to o o

administer
oaths in the
Supreme
Court (see _
Rule 140). AFFIDAVIT OF POSTAGE OF NOTICES OF MEETING (c).

{Title.)

State
j^ a *

, make oath and say as follows :

—

tion of'tlie

'

^' '^^^^ ^ "^^^ "" ^^^^ ^^V ^^ 1^
'
send to each

deponent. creditor mentioned in the Company's statement of affairs, [or to

each contributory mentioned in the register of members of the

t Insert Company] a notice of the time and the place of the t
,,^^^

, ,, in the form hereunto annexed marked " A."
general or ...

"adjourned 2. That the notices for creditors were addressed to the said

general " or creditors respectively, according to their resix?ctive names and
!* , addresses appearing in the statement of affairs of the Company',

oreditors [or ^- That the notices for contributorics were addressed to the

coiitrilni- contril)utorics respectively according to their respective names
tones, (tf< tlin

^^^^^ aildresses appearing in the register of the Comi)anv,
case may 6c I. . ,ni . x . . i • i i

•
i . . • .

4. That I sent the said notices by putting tlie same prepaid

into the post office at Ixjfoi-c the hour of o'clock

in the noon on the said day.

Sworn &c.

(c) Companies (Winding-up) Rules, 1909, Appendix Form 7G.
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* Each
creditor

mentioned in

the state-

ment of

affairs, or

each con-
tributory
mentioned in

the Register
of Members
of the Com-
pany, or as

the case may
he.

t '• A gen-
eral meet-
ing," or
" adjourned
general

CERTIFICATE OF POSTAGE OF NOTICES (GENERAL) (rf).

{Title.)

I, , a clerk in the oflice of the Official Receiver, hereby certify :

—

1. That I did on the day of 19 , send to *

, a notice of the time and the place of the first meeting,

or t in the form hereunto annexed marked " A."

Paragraphs 2, 3, and 4 as in last preceding form.

Signature

Dated this

MEMORANDUM OF ADJOURNMENT OF MEETING (e).

{Title.)

Before at on the day of 19 , at

o'clock.

Memorandum.—The * Meeting of t in the abovemeeting, or

as the case matter was held at the time and place above mentioned ; but it

^"^* ?^^- appearing that t the Meeting was adjourned until the
* First

day of 19 , at o clock in the

noon, then to be he 1(1 at the same place.

Chairman.

or as the case

may be.

t Insert
" creditors

"

or " contri-

butories,"as

the case may
be.

i Here
state reason

for adjourn-
ment.

* Here
insert
" Being a
person in my
employment
or under my
official con-

trol, or being

an officer of

the Board of

Trade."

AUTHORITY TO DEPUTY TO ACT AS CHAIRMAN OF
MEETING AND USE PROXIES (/).

{Title.)

I, , the Official Receiver of do hereby nominate

Mr. of to be chairman of the meeting of creditors

[or contributories] in the above matter, ajipointed to be held at

on the day of 19 , and I depute

him, * to attend such meeting and use, on my behalf, any proxy

or proxies held by me in this matter.

Dated this

MEMORANDUM

day of 19

OF PROCEEDINGS
FIRST MEETING (?).

(No quorum.)

{Title.)

on the

Official Receiver.

AT ADJOURNED

day of 19Before at

at o'clock.

Memorandum.—^The adjourned meeting of

above matter was held at the time and place above mentioned ;

but it appearing that there was not a quorum of *

in the* Insert
" creditors

'

or " contri-

the case 'mau qualified to vote present or represented, no resolution was passed

be. iind the meeting was not further adjourned.

Chairman.

{d) Companies (Winding-up)

Rules, 1909, Appendix Form 77.

(c) Ibid., Form 78

( / ) Ibid., Fonn 79.

(;;) Ibid., Form 24.
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LIST OF CREDITORS * ASSEIVIBLED TO BE USED AT EVERY
MEETINC; (//).

(Title.)

Meeting held at this day of 19 ,

Or " con- Number.
tributories."

t In case

of contri-

butorics 1

insert 2
" number of 3
shares." 4

5
C
7

Names of Creditors • present or repre.sented. I Proof.t

a. '' d.

Total niunl>er of creditors * present or

represented.

Liquidator and Committee op Inspection.

As soon as possible after the first meetings of creditors and con-

tributories have been held the official receiver or the chairman of the

meetinfjj, as the case may be, must report the result of each meeting

to the Court («').

The Court may make any appointment and order required to

give effect to any such deteniiinatiou, and if there is a difference

between the determinations of the meetings of the creditors and

contributories in respect of any of the matters mentioned in

the earlier provisions of the section (k), the Court decides the

difierence and makes such order thereon as the Court thinks fit (/).

In practice a summons, asking that the report of the result of the

meetings of creditors and contributories may be considered and

such appointment made thereon as may be deemed expedient, is

taken out in any case, but if the official receiver is to be continued

no order is made, except if there is to be a committee of inspection,

as to such committee.

Upon the result of the meetings of creditors and contributories

being reported to the Court, the Court may, if the meeting of creditors

and the meeting of contributories have each passed the same resolu-

tions, or if the resolutions passed at the two meetings are identical

in effect, upon the application of the otiicial receiver, forthwitli make
the appointments necessary for giving effect to such resolutions.

In any other case the Court must, on the application of the ollicial

(/() Companies (Windinji-up)
Rules, 1909, Appejidix Form 2.5.

(i) J bid., T. 55 (1). The official

receiver rarely rejects proofs for

voting purposes : but where he has
done so, ho will refer to the fact in

the report and the Court can then
deal with the matter.

(k) I.e. determining whether or

no an applicatinn is to be made for

the ai)pointment of a lirpiidator in

place of the Official Receiver and
for tho appointment of a com-
mittee of inspection and who aro

to be the members of it.

(/) Companies (Consolidation)

Act, 1908, s. 152 (2).
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receiver, fix a time and place for considering the resolutions and
determinations (if any) of the meetings, deciding differences (if any),

and making such order as shall be necessary.

When a time and place have been fixed for the consideration of

the resolutions and determinations of the meetings, such time and
place must be advertised by the official receiver in such manner as

the Court directs, but so that the first or only advertisement must
be published not less than seven days before the time so fixed.

Upon the consideration of the resolutions and determinations of

the meetings the Court will hear the official receiver and any creditor

or contributory (m). Creditors or contributories appearing on such
a summons are sometimes given their costs.

The Court will usually at such meetings also hear persons who
claim to be creditors, but whose claims have been disallowed by the
official receiver, at all events on the question of whether they are

creditors : and persons whose proofs have been rejected at the first

meeting will receive notice of the appointment before the Court.
As a general rule the Court will endeavour to give efiect to the
wishes of all parties if it is satisfied that those wishes have been
formed honestly and intelligently ; but it has a discretion, and if the
interest of either creditors or. contributories is overriding, or if it is not
satisfied that the support given to a nominee has been fairly obtained,
it will endeavour to further the actual business interest of every-

body. Creditors will be mainly considered by the Court where there
is likely to be a substantial deficiency, contributories where there is

likely to be a substantial surplus. And it must be borne in mind
that even where the official receiver is not appointed, the Board of

Trade will, through its official receiver, see that there is a proper
investigation of the conduct of the company's affairs (n). It is

thought that in a case like Johannishurg Land and Gold Trust Co. (o),

where there is nothing remaining to be done in the liquidation and
the olficial receiver's fees are payable in any case, the Court can
decline to make an appointment, even though both meetings have
passed resolutions in favour of it. It will be observed, however,
that at the time when this case was decided the rule required both
meetings to be unanimous, and they were not so, although they
passed identical resolutions. No doubt the case turned on this.

Where the meetings of creditors and contributories came to different

conclusions, the latter being in favour of the official receiver being

continued as liquidator, the Court, having regard to the fact that

there would be a surplus for division among the contributories, and

(m) Companies (Winding-up) whether there is a reasonable
Rules, 1909, r. 55 (2), (3) and (4). chance of obtaining recoupment

{n) See the remarks of Mr. from delinquent directors and
Registrar Hood on The Law Car others : Ijut that having regard to

and General Insurance Corporation, the powers and duties of the oflicial

Times Newspaper, February 14, I'oceiver, it is no part of a liquida-
1911 ; the learned registrar goes on tor's duty to embark on expensive
to deal with the dvities of the inquiries to gratify persons who
Official Receiver and of the liqui- have probably no interest in the
dator. As to the latter he says assets.
that it is his duty to ascertain (o) [1892] 1 Ch. 583.
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that consequently tliey were the persons most interested in the

liquidation, continued the official receiver as liquidator
( ]>). In

anotlier case {q), where the contributories were unanimously in favour

of the official receiver being continued as liquidator, and a majority

iji value, including certain directors who were also creditors, but a

ininority in number of the creditors came to the same conclusion, the

Court, having regard to the fact that the debts due to the directors

were not questioned, continued the official receiver as liquidator.

In another case (r), Kekewich, J., disregarded the wishes of a large

majority of creditors who were in favour of continuing a person who

had been liquidator in a previous voluntary liquidation, and appointed

instead an accountant who had acted as chairman of the meeting of

creditors. In case a liquidator is not appointed by the Court, the

official receiver will in England be the liquidator (•«).

If more than one liquidator is appointed by the Court, the Court

must declare whether any act by the Act required or authorised to

be done by the liquidator is to be done by all or any one or more of

the persons appointed (t).

Wliere a person other than the official receiver is appointed

liquidator he will receive such salary or remuneration by way of

percentage or otherwise as the Court directs, and if more such

persons than one are appointed liquidators their remuneration will be

distributed among them in such proportions as the Court directs (u).

The remuneration of a liquidator, unless the Court orders other-

wise, will be fixed by tlie committee of inspection, and will be in the

nature of a commission or percentage, of which one part will be

payable on the amount realized after deducting the sums, if any,

paid to secured creditors (other than debenture-holders) out of the

proceeds of their securities, and the other part on the amoimt dis-

tributed in dividend (x). In Orange River Irrifjalion, Ltd. {xx).

the Court " allowed " the liquidators remuneration at a certain

sum, there being no committee of inspection and the Board of

Trade having declined to fix such renumertion. Sometimes an order

is made fixing sucli remuneration.

If the Board of Trade is of opinion that the remuneration of a

(p) Bank of South Australia{lSd5), Rules, 1009, R. 154(1). Tlie ox-

13 Rop. 34.'} ; 2 Mans. 148. prossion " tlio amount roalisod
"

{q) Bloxwicli Iron mid Slcrl Co. means tlio amount realised l)y

(1804), 8 Rep. 442; 1 Mans. 350. the liquidator, and the p.xpres-

(/•) Land Dcvrlo})innit Ansocia- sion " tiio amount <listril)uted in

<iOM,
f 1802] W. N. 23. dividend" prohal.lj- means the

(«) ('ompanies (Consolidation) amount distril)u1(Hl in dividend
Act, 1908, s. 152 (3). out of jissets realised l)y tiio liqui-

(t) /6(VZ.,s. 140 (4). One of several dator. Creditors eaiuiot |)ass n^so-

liquidators can at liis own expense lutions altering the mode of re-

employ an expert to inspect the muneration : Ee Chrixtic, [1000] I

books : Gold Coast Finance Syndi' Q. B. 5.

ra<p, [1904] W. N. 73. {xx) Unreported OOlflO of 1905,
(u) Companies (Consolidation) Mr. Registrar Hoon, June 16,

Act, 1908, s. 149 (8). 1911.

(x) Companies (Winding-up)



940 Effect of Winding-up Order

liquidator as fixed by tlie coumiittee of inspectiou is unnecessarily

large, the Board of Trade may apply to tlie Court, and thereupon the

Court nuist fix the amount of the renmncration of the liquidator.

If there is no committee of inspection the remuneration of the

liquidator will, unless the Court otherwise orders, be fixed by the

scale of fees and percentages for the time being payable on realisa-

tions and distributions by the official receiver as liquidator (//). If

there is no committee of inspection and the Board of Trade declines

to fix the liquidator's remuneration, the Court will do so (2).

Where a liquidator in a winding-up by the Court receives re-

muneration for his services as such, no payment will be allowed on

his accounts in respect of the performance by any other person of

the ordinary duties which are required by statute or rules to be

performed by himself.

Where a liquidator is a solicitor he may contract that the re-

muneration for his services as liquidator shall include all professional

services (a).

Except as provided by the Acts or Rules, a liquidator nuxy not

under any circumstances whatever, make any arrangements for, or

accept from any solicitor, auctioneer, or any other person connected

with the company of which he is liquidator, or who is employed in or

in connection with the winding-up of the company, any gift, re-

muneration, or pecuniary or other consideration or benefit whatever

beyond the remuneration to which under the Acts and Rules he is

entitled as liquidator, nor may he make any arrangement for giving

up, or give up any part of such remuneration to any such solicitor,

auctioneer, or other person {h).

Neither the liquidator nor any member of the committee of

inspection of a company may, while acting as liquidator or member
of such committee, except by leave of the Court, either directly or

indirectly, by himself or any partner (c), clerk, agent, or servant,

become purchaser of any part of the company's assets. Any such

purchase made contrary to the provisions of this Rule may be set

aside by the Court on the application of the Board of Trade or any

creditor or contributory, and the Court may make such order as to

costs as the Court thinks fit (d).

Where the liquidator carries on the business of the company, he

may not, without the express sanction of the Court, purchase goods

for the carrying on of such business from any person whose connection

with the liquidator is of such a nature as would result in the liquidator

(?/) Companies (Winding-up) (c) This rule forbids transactions
Kules, 1909, r. 154(2) and (3). like the one which was held to be
It (z) Orange River Irrigation, Lid., good in Ee Gallard, Ex parte

001()9 of 1905. Mr. Registrar Gallard, [1897] 2 Q. B. 8 (a bank-
HooD, Juno 16, 1911. ruptcy case).

(a) Companies (Winding-up) (d) Companies (Winding-up)
Rules, 1909, r. 186. Rules, 1909, r. 156.

(b) Ibid., r. 155.
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obtaining any portion of the profit (if any) arising out of tlie trans-

action (e).

In any case in which the sanction of the Court is obtained under

the last preceding rule, the cost of obtaining such sanction must V>e

borne by the person in whose interest such sanction is obtained, and

will not be payable out of the company's assets (/ ).

A committee of inspection a])pointed (7) in pursuance of th^

Act consists of creditors (A) and contributories of the company or

persons holding general powers of attorney from creditors or con-

tributories in such proportions as may be agreed on by the meetings

of creditors and contributories, or as, in case of difference, may be

determined by the Court.

The committee meets at such times as they from time to time

appoint, and, failing such appointment, at least once a month ;
antl

the liquidator or any member of the committee may also call a

meeting of the committee as and when he thinks necessary.

The committee may act by a majority of their members present

at a meeting, but may not act unless a majority of the committee

are present.

Any member of the committee may resign by notice in writing

signed by him and delivered to the liquidator.

If a member of the committee becomes bankrupt, or compounds

or arranges with his creditors, or is absent from five consecutive

meetings of the committee without the leave of those members who
together with himself represent the creditors or contributories, as

the case may be, his ofiice thereupon becomes vacant.

Any member of the committee may be removed by an ordinary

resolution at a meeting of creditors (if he represents creditors), or of

contributories (if he represents contributories) of which seven days

notice has been given, stating the object of tlie meeting.

On a vacancy occurring in the committee the li(iuidator must

forthwith summon a meeting of creditors or of coiitributories, as the

case may require, to fill the vacancy, and the meeting may, bv

resolution, re-appoint the same or appoint another creditor or

contributory to fill the vacancy.

The continuing members of the committee, if not less than two,

may act notwithstanding any vacancy in the committee.

If there is no committee of inspection, any act or thing or any

direction or permission by the Act authorized or required to be done

(e) Companies (Winding-up) Times Newspaper, Feljniary 14,

Rules, 1909, r. ir>7 1911.

( / ) Ibid., T. ir)9. (h) In SoiUh American and Mexi-

(g) Tlie Court iLsually objects on can Co., 00214 of 1893 (unreported),

the ground of expense to appointing Vaughan Williams. J., held on
a committee of inspection who are Novemljer IG, 189.3, tliat a delien-

widely scattered : The Law Car and tiire-hoUler who had not proved was
General Insurance Corporation, a creditor for tliis pur[)ose.
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or given by the committee may be done or given by tlie Board of

Trade on the application of the liquidator (^). Usually, however,

the Board of Trade declines to act in this capacity, leaving the

parties to go to the Court for any sanction required {k).

The functions of the committee of inspection wliich under such

circumstances devolve on the Board of Trade may, subject to the

directions of the Board be exercised by the official receiver {I). Any
defect or irregularity in the appointment or election of a member of

a committee of inspection will not vitiate any act which is done by
him in good faith (/>(,).

No member of a committee of inspection will, except under and

with the sanction of the Court, directly or indirectly, by himself or

any employer, partner, clerk, agent, or servant, be entitled to derive

any profit from any transaction arising out of the winding-up, or to

receive out of the assets any payment for services rendered by him in

connection with the administration of the assets, or for any goods

supplied by him to the liquidator for or on account of the company.

If it appears to the Board of Trade that any profit or payment has

been made contrary to the provisions of this rule, they may disallow

such payment or recover such profit, as the case may be, on the

audit of the liquidator's accounts (»).

Where the sanction of the Court to a payment to a member of a

committee of inspection for services rendered by him in connection

with the administration of the company's assets is obtained, the

order of the Court must specify the nature of the services, and such

sanction may only be given where the service performed is of a

special nature. Except by the express sanction of the Court no

remuneration may under any circumstances by paid to a member of a

committee for services rendered by him in the discharge of the duties

attaching to his office as a member of such committee (o). Not

(i) Companies (Consolidation) of-pocket disbursements, without
Act, 1908, s. IGO. any allowance for office expenses :

(k) See, for instance. Orange Re Oallard, Ex jim-te Gallard, [189G]

River Irrigation Co., Ltd., imre- 1 Q. B. 68, it will be noted that the

ported 00109, of 1905, Mr. Registrar rule is wider than the bankruptcy
Hood, June 16, 1909, where there rule there under consideration. The
was no committee of inspection, cost of obtaining the sanction of

and the Court fixed the liquidator's the coiurt under this rule must, in

remuneration the Board of Trade all cases, be borne by the person in

have declined to do so. whose interest the sanction is

(Z) Companies (Winding-up) sought and is not payable out of

Rules, 1909, r. 205, and see infra, the conipany's assets : Companies
p. 1004 note (/ ). (Winding-up) Rules, 1909, r. 159,

(m) Ibid., r. 217 (2). and see ibid., r. 156, supra, p. 940,

(n) Companies (Winding-up) as to purchases of the company's
Rules, 1909, r. 158. The sanction assets, by a member of a committee,
of the Court must be given before (o) Companies (Winding-up)
the services were rendered, and a Rules, 1909, r. 160. For order

solicitor who or whose clerk is a sanctioning payment, see post, pp.
member of a committee will, if 940 and 947.
employed, only be allowed his out-
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infrequently the Court makes orders for payment to a member of

a committee of inspection for journeys and other expenses of a like

nature, and the Board of Trade can in a proper case allow them (p).

A liquidator is to be described as follows (that is to say) :

—

{(i) Tn a winding-up in England, where a person other than the

oihcial receiver is licjuidator, by the style of the liquidator,

and, where the ofhcial receiver is liquidator, by the style

of the official receiver and liquidator, and

{h) In a winding-up in Scotland or Ireland, by the style of the

oflicial liquidator,

of the particular company in respect of which he is appointed, and

not by his individual name (q).

The acts of a liquidator are valid notwithstanding any defects

that may afterwards be discovered in his appointment or qualifica-

tion, and no act done by him in good faith will be vitiated by a defect

or irregularity in his appointment or election (r).

The Court can in a proper case re-summon the first meetings of

creditors and contributories even after it has made an appointment

in pursuance of resolutions passed by them {s). Thus, where the

largest creditor was a foreigner who had not been present or

represented at the first meetings, the Court, on an application by
summons, in the first instance resummoned a meeting of the

creditors to see if they would remove one of their representa-

tives on the committee of inspection and appoint a representative

of the foreign creditor instead (t). The meeting was not willing

to remove any one from the committee of inspection, but was
willing to add a representative of the foreign creditor. The Court

then resummoned the first meetings so as to give effect to this

view {u).

REPORT OF RESULT OF IMEETIXG OF CREDITORS OR CON-
TRIBUTORIES {x).

In the matter, &c.

I, A.B., the Official Receiver of the Court, [or os the case may he'\ Cliair-

man of a meeting of the creditors [or contributories] of tlie above-named

ComiJany, summoned by advertisement [or notice] dated the clay

of ,19 , and held on tlie day of 1!) , at

(p) Companies (Winding-up) («) Radford and Briijhl {Xo. 2),

Rules, 1909, r. 187 (1). [1901] 1 Ch. 735, but .see Charles

(q) Companies (Consolidation) Reynolds d: Co., [18951 W. N. 31.

Act, 1908, s. 149(9), and Companies (<) Radford and Bright {No. 1).

(Winding-up) Rules, 1909, r. 5(j. [1901] 1 Ch. 272.

(/•) Companies (Consolidation) (u) Radford and Bright {No. 2),

Act, 1908, s. 149 (10), and Com- [1901] 1 Ch. 735.

panics (Winding-up) Rules, 1909, (x) Companies (Winding-up)
r. 217 (2). Rules, 1909, Apprndix Form 27.



944 Effect of Winding-up Order

in the county of , do hereby report to the Court the result

of sucli meetinff as follows :

—

Tlie said mooting was attended, thither personally or by proxy, by

creditors wliose proofs of dol)t against the said Company were

admitted for voting purposes, amoxmting in the whole to the value of £

[or by contributories, holding in the whole shares in the

said Company, and entitled respectively by the regulations of the Company

to the number of votes hereinafter mentioned].

Tiie question submitted to the said meeting was, whether tlie cieditors

* Here [or contributories] of the said Company wished that [here state

set out the proposal submitted to the meeting].

which'the ^'^® ^^^^ meeting was unanimously of opinion that the said

respective pi'oposal should [or should not] be adopted
;

[or the result of the

resolutions voting upon such question was as follows :]
*

—

were carried.
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order appointing liquidator (2).

(Title.)

the day of 19 .

Upon the application of the Official Receiver and Provisional Liquidator

of the aVjove-named Company, by summons dated and upon

hearing tlie applicant in jierson and reading the order to wind-up the said

Company dated 19 , and tlie reports of the Ofhcial Receiver

of the results of the meetings of creditors and contributories made to the

Court and resjiectively dated the and upon reading the affidavit

of as to the fitness of the Liquidator hereinafter named filed.

It is ordered that

of

be appointed Liquidator of the above-named Company.
* To be * It is also ordered that the following persons be appointed

struck out if a Committee of Inspection to act with the said Liquidator,

"«f°'"- namely:-
mittee of ''

. .

Inspection And it is ordered that the said Liquidator do within 7 days

appointed, from the date of this order give security to the satisfaction of the

Board of Trade as provided by the Companies (Winding-up) Rules, 1909.

And notice of this order is to be gazetted and advertised in the

By the Court.

ORDER APPOINTING LIQUIDATOR WITH COJBIITTEE OP IN-

SPECTION IN COIVIPULSORY WINDING-UP.

(Title.)

Upon the application by summons dated the 1st May, 1911 of H. de

V.B. the Official Receiver and Provisional Liquidator of the above-named

Companj^ and upon hearing the applicant in person and upon reading

the Order to Wind-up the said Company dated the 14th February-, 1911

and the two reports of the Senior Assistant Official Receiver of the results

of the Meetings of Creditors and Contributories made to the Court and both

dated the 28th April, 1911 and upon reading the affidavit of J.H.D. as

to the fitness of the Liquidator hereinafter named filed tliis day.

It is Ordered that J.D.P. of in the City of London Chartered

Accountant be appointed Liquidator of the above-named Company.

And it is Ordered that the following persons be appointed a Committee

of Inspection to act with the said Liquidator, namely : A.G.N, of

L.L. of and W.P.C. of

And it is Ordered that the said Liquidator do, witliin 7 days from

the date of this Order, give securit}' to the satisfaction of the Board of

Trade as provided by the Companies (Winding-up) Rules, 1909.

And notice of this Order is to be gazetted and advertised in The Times

newspaper once. [Re Iluinac Copper Mines, OO'iO oi 1911. Mr. RegLstrar

Hood, Miiy 18th, 1911.]

ORDER WHERE OFFICIAL RECEIVER CONTINUED AS LIQUI-

DATOR AND COJBHTTEE OF INSPECTION APPOINTED.

Upon the appUcatioa by summons dated the 24th !March 191 1 of H. de

V.B. the Official Receiver and Provisional Liquidator of the above-named

(2) Companies (Winding-up) Rules, 1909, Appendix Form 28.

S.C.L. 3 P
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Company and upon hearing the applicant in person and upon reading

the Order to wind-up the said Company dated the 24th January 1911 and
the two reports of the Assistant Official Receiver of the results of the

Meetings of Creditors and Contributories made to the Court and both dated

the 23rd March 1911.

It is Orbebed that the following persons be appointed a Committee
of Inspection to act with the said Official Receiver and Liquidator, namely :

E.W.F. (carrying on business as The B.P.I. Company), of in the

county of and T.A.P. of in the county of

And notice of tliis Order is to be gazetted and advertised in The Times
newspaper once. [Re Catholic Press, Ltd., 006 of 1911. Mr. Registrar

Hood, January 24th, 1911.]

ADVERTISEMENT OF APPOINTMENT OF LIQUIDATOR FOR
NEWSPAPER (a).

In the Matter of , Limited.

By order of the , dated the day of 19 ,

Mr. of has been appointed Liquidator of the above-named
Company with [or without] a committee of inspection.

Dated tlxis day 6i 19 .

Notice of Appointment of Liquidator for Gazetting (b).

Name of
Company.

Address of
Registered

Office.
Court.
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Committee of Inspection the sum of £100 as remuneration for services

of a special mature rendered by liim in connection with the administration

of the Company's assets relating to the claim and action against F.J.C.

and certain claims in respect of returned premiums and other matters

particulars of wliich are set out in the said Affidavit of the AppUcant. [Be

Cornbrook Steamship Co., Ltd., 00327 of 1902. Mr. Registrar Hood,
November 24lh, 1905.]

Security bv Liquidator or Special j\rANAGER for a Windino-up

BY THE Court.

When a person other tliau tlie oflicial receiver is appointed

liquidator he is not capable of acting as liquidator until he has

notified his appointment to the Registrar of Joint Stock Companies,

and given security in the prescribed manner to the satisfaction of

the Board of Trade (c).

In a winding-up in Scotland or Ireland the Court may determine

whether any and what security is to be given by a liquidator on his

appointment {d).

In the case of a special manager or a liquidator other than the

official receiver, the following provisions as to security take effect,

namely :

—

(1) The security must be given to such officers or persons, and in such

manner as the Board of Trade may from time to time direct.

(2) It will not be necessary that security shall be given in each separate

winding-up ; but security may be given either specially in a

particular winding-up, or generally, to be available for any

winding-up in which the person giving security may be appointed,

either as Liquidator or Special Manager.

(3) The Board of Trade must fix the amount and nature of such security,

and may from time to time, as they think fit, either increase or

diminish the amount of special or general security which any

person has given.

(4) The certificate of the Board of Trade that a Liquidator or Siwciai

Manager has given security to their satisfaction must be filed

with the Registrar (e).

(c) Companies (Consolidation) point. It is thouglit that tlie rc-

Act, 1908, s. 149 (3) (c) : see also muneration which a lic|uidator

Companies (Winding-up) Rules, would, but for liLs dofault, havo
1909, r. 55 (5), supra, p. 9-14. Under received and which lie liad forfeited

a bond conditioned to bo void on by his dofault cannot 1)0 set ofT

tlio surety making good any loss or against any sums clainK^d from tho
damage occasioned by tho dofault surety : cp. Board of Trade v,

of tho liquidator in his duties as Guarantee Society, 11910] 1 K. B.
liquidator, the surety will not bo 408, n. ; Board of Trade v. Em-
liable if the only failure of the ploycrx' Lial>Uiti/ Assurance Cor-
lif|uidator is failure to pay penal poration, [1910] 1 K. B. 401 ; the
interest under s. 154 (2) of the Act : point was not decided on appeal,
Board of Trade v. Employers' [1910] 2 K. B. 649.

Liability Assurance Corporation, (d) Companies (Consolidation)

[1910] 2 K. B. G49. Before this Act, 1908, s. 149 (5).

decision tho form of bond sanctioned (c) See Companies (Winding-up)
by the Board was so conditioned, it Rules, 1909, r. 2. For definition of

has now b^en altered to meet the Registrar, supra, p. 837.
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(5) The cost of furni.shinif the required security by a Liquidator or

Special Manager, including any premiums which he may pay to

a Guarantee iSociety, must be borne by him personallj^, and may
not be charged against the assets of the Company, as an expense

incurred in tlie winding-up (/).

If a liquidator or special manager fails to give the required security

within the time stated for that purpose in the order appointing him,

or any extension thereof, the official receiver must report such failure

to the Court, who may thereupon rescind the order appointing the

liquidator or special manager.

If a liquidator or special manager fails to keep up his security,

the official receiver must report such failure to the Court, who may
thereupon remove the liquidator or special manager, and make such

order as to costs as the Court thinks fit.

Where an order is made under this rule rescinding an order for

the appointment of or removing a liquidator, the Court may direct

that another liquidator is to be appointed, and thereupon the same

meetings shall be summoned and the same proceedings may be taken

as in the case of a first appointment of a liquidator (ry). The practice

on a liquidator or special manager giving security is as follows.

The Board of Trade in the first instance ascertain what is the largest

sum that the liquidator or special manager is likely to have in his

hands at any one time. They then write and inform the liquidator or

special manager that he must give security for that amount. The

liquidator or special manager is not in the first instance seen on the

matter, but when he receives the letter from the Board of Trade it is

open to him to point out that the amount so fixed is excessive.

Security is always by bond in a form which has been approved by

the Board with one or other of certain societies, which have been

similarly approved ; when the security has been completed the

Board send their certificate to the Registrar Companies (Winding-

up), and he files it as above stated.

CERTIFICATE THAT LIQUIDATOR OR SPECIAL MANAGER HAS
GIVEN SECURITY (A).

{Title.)

This is to certify that A.B., of , who was on the day of ,

19 , appointed liquidator [or special manager] of the above-named

Company, has duly given security to the satisfaction of the Board of

Trade.

Dated this day of 19 .

By the Board of Trade,

Signed J.S.

(/) Companies (Winduig-up) fees of July 31, 1908.

Rules, 1909, r. 57. A bond with (g) Companies (Winding-up)

sureties must bear the same stamp Rules, 1909, r. 58.

as a mortgage. See order as to (h) Ibid., Form 29.
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Fees allonved to Official Receiver.

The fees allowed to the oftlcial receiver are set out in Table B of

the order as to fees of December 2, 1903, and are payable in cash.

They are as follows :

—

L On the audit of the Official Ptecciver's or Liquidator's accounts by

the Board of Trade a fee acconUng to the following scale on the amount
brougiit to crecUt including the produce of calls on contributories but after

deducting (1) money received and sj)ent in carrying on the business of

the Company and (2) amounts paid by the Official Receiver or Liquidator

to secured creditors other than debenture-liolders.

On the first £5000 or fraction thereof 1 ytcT cent.

On the next £95,000 „ „ }.

On the next £400,000 „ „ ]

On the next £500,000 „ „ i

Above £1,000,000 „ „ ^\,

II. Where the OJjicial Receiver acts as proinsional liquidator only :
—

(a) Where no winding-up order is made upon the petition, or

where a winding-up order is rescinded, or all further

proceedings are stayed prior to the summoning of the

statutory meetings of creditors and contributories :

—

Such amount as the Court may consider reasonable to be

paid by the jjetitioner, or by tiie Company as the Court-

may direct, in respect of the services of the Official

Receiver as provisional liquidator.

(b) Where a winding-up order is made but the Official

Receiver is not continued as liquidator after the

statutor}^ meetings of creditors and contributories :

—

£ s. d.

(1) In respect of every 10 members, creditors and

debtors, and every fraction of 10 uj) to 10(K> . 10

For every 10 or fraction of 10 above 1000 .050
Provided that where the net assets of the Company,

including uncalled capital, are estimated in the

statement of affairs not to exceed fi'iOO, three-

fifths of the above fee only shall \)c charged.

(This fee to include cost of ofhcial stationery,

printing, books, fonus, and inland postages.)

(2) On the value of the Company's property as

estimated in the statement of affairs, after de-

ducting (in cases where a j)erson other than the

Official l{*>ceiver has, prior to tlie making of a

winding-up order, l)een a|)[)oin(ed R< teiver for

dt'lMnture-holders) the amount due to (IcixMiture-

liolders :—

-

On the first £.5000 or fraction thrreof 1 ]M-r cent.

On the next £20,000 „ „ .'.

On the next £75,000 „ „ j

Above £100,000 „ „ Ji

III. Where the Official Receiver arts as liquidator of tlw Com-

pany (incltidiiig his services as j^rovisional liquidator) :

—
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(1) In respect of every 10 members, creditors, and debtors, £ s. d.

and every fraction of 10 . . . . . .10
Provided that where the net assets of the Company,

inchiding uncalled capital, do not exceed £500, three-

fifths of the above fee only shall be cliarged.

(This fee to include cost of official stationery,

printing, books, forms, and inland postages.)

(2) Upon the total assets, including produce of calls on con-

tributories, realized or brought to credit by the Official

Receiver, after deducting sums on wliich fees are

chargeable imder No. IV. of this Table, and not Ijeing

moneys received and spent in carrying on the business

of the company :

—

On the first £1,000 or fraction thereof 5 per cent.

On the next £1,.'500 „ „ 4

On the next £2,500 „ „ 3

On the next £5,000 „ „ 2

On the next £90,000 „ „ 1

Above £100,000 „ „ ^

(3) On the amount distributed in dividend or paid to con-

tributories, preferential creditors, and debenture-

holders by the Official Receiver . Half the above percentages

IV. Where the Official Receiver collects calls or realizes property for

debenture-holders, or other secured creditors :—
The same fees as under No. III. (2) and (3) of this Table, to be paid

out of the proceeds of such calls or property.

V. Where the Official Receiver performs anj' special duties not pro-

vided for in the foregoing Tables :

—

Such amount as the Court, on the application of the Official Receiver,

with the sanction of the Board of Trade, may consider reasonable.

VI. Travelling, keeping possession, law costs, and other reasonable

expenses of the Official Receiver, the amount disbursed.

VII. On every payment under Section 15 (i) of money out of the Com-

panies Liquidation Account, threepence on each pound or fraction of a

pound to be charged as follows :

—

Where the money consists of unclaimed dividends, on each dividend

paid out.

Where the money consists of undistributed funds or balances, on the

amount paid out.

Duties of Official Eeceiver on appointment of Liquidator.

Where a liquidator is appointed by the Court, and has notified

his appointment to the Registrar of Joint Stock Companies, and
given security to the Board of Trade, the official receiver must

forthwith put the liquidator into possession of all the property of

the company of which the official receiver may have custody, if such

liquidator has, before the assets are handed over to him by the

official receiver, discharged any balance due to the official receiver,

on account of fees, costs, and charges properly incurred by him, and

on account of any advances properly made by him in respect of the

{{) Now s. 224 of the Companies (Consolidation) Act, 1908
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company, together with interest on such advances at the rate of four

pounds per centum per annum; and the liquidator must pay all fees,

costs, and charges of the ofl&cial receiver which may not have been

discharged by the liquidator before being put into possession of the

property of the company, and whether incurred before or after he

has been put into such possession.

The official receiver will be deemed to have a lien upon the

company's assets until such balance shall have been paid and tlie

other liabilities shall have been discharged.

It will be the duty of the official receiver, if so requested by the

liquidator, to communicate to the liquidator all such information

respecting the estate and affairs of the company as may be necessary

or conducive to the due discharge of the duties of the liquidator {I).

The official receiver cannot under this rule be required to hand
over notes or memoranda which he has made in the course of inter-

views with the officers of the company, except possibly in cases where

it can be shown that such documents are necessary or conducive to

the discharge of his duties of liquidator ; for such documents are not

the property of the company {I).

Where a liquidator is appointed by the Court, in a winding-up by
the Court, the official receiver must account to the liquidator.

If the liquidator is dissatisfied with the account or any part

thereof, he may report the matter to the Board of Trade, who must

take such action (if any) thereon as it may deem expedient.

Tlie provisions of the Companies (Winding-up) Rules as to

liquidators and their accounts do not apply to the official receiver

when he is liquidator, but he must account in such nuinuer as the

Board of Trade may from time to time direct (m).

Resignation and Removal of Liquidator.

A liquidator appointed by the Court may resign or on cause shown
be removed by the Court {n) ; in all other cases, except, of course,

his death, he will hold office until he obtains his release under section

157 of the Act (o).

A vacancy in the office of a li<|uidator appointed by the Court

must be filled by the Court, and in a winding-up by the Court in

England the ofiicial receiver is by virtue of his office liquidator during

the vacancy (/>).

A liquidator who desires to resign his office must summon separate

meetings of the creditors and contributories of the company to

decide whether or not the resignation shall be accepted. If the

creditors and contributories by ordinary resolutions lioth agree to

accept the resignation of the liquidator, he must file with the Registrar

[k) Companies (Winding-up) (n) Companies (Consolidation)

Rules, 1909, r. 161. Act, 1908, s. 149 (6).

(I) Lake Qeorge Mines, [1904] 1 (o) See post, pp. 987 et scq., as to

Ch. 803. this.

(m) Companies (Winding-up) (p) Companies (Consolidation)

Rules, 1909, r. 204. Act, 1908, s. 149 (7).
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a incnioranduni oi his resignation, and must send notice thereof to

the official receiver, and the resignation will thereupon take effect.

In any other case the liquidator must report to the Court the result

of the meetings and must send a report to the official receiver, and

thereupon the Court may, upon the application of the liquidator or

the official receiver, determine whether or not the resignation of tlie

liquidator shall be accepted, and may give sucli directions and make

such orders as in the opinion of the Court are necessary (y).

If a receiving order in bankruptcy is made against a liquidator,

lie thereby vacates his office, and for the purposes of the application

of the Act and Rules is deemed to have been removed {r) ; but if

the receiving order is rescinded before a new liquidator is appointed

the result is as if no order had been made, and the liquidator will

continue in bis office (s).

In voluntary liquidation as well as in compulsory liquidation a

liquidator can be removed on cause shown (t), and it is thought that

the authorities under the Act of 1862, which required " due " cause

to be shown are still applicable (u). The sections do not give an

absolute discretion to the Judge who hears the application {x), but

once some cause is shown, and he has consequently jurisdiction, the

Court of Appeal will be very slow to interfere with his discretion {y).

The Court can remove one of several joint liquidators, and may
appoint another in his place (x), and can, it is thought, appoint an

additional liquidator both in a compulsory {z) and a voluntary

winding-up (o).

The reasons for removing a liquidator are usually his personal

unfitness, using unfitness in the wide sense of the word, and so as to

include cases of bad character, his connection with other parties and

the matters in which he is mixed up {b), but in a proper case the

Court will remove a liquidator and appoint a new one in his place

without there being anything against the liquidator removed, and

merely because it is thought that the new liquidator will be in a

better position for satisfactorily carrying on the winding-up (c), or

because all the people really interested in the winding-up {e.g. the

{q} Companies (Winding-up) (y) Urmston Orange Steamship

Rules, 1909, r. 162. Co. (1901), 17 T. L. R. 553; Ex
(r) Ibid., r. 103. parte Shearcl (1880), IG C. D. 107;

(.s) See Be Neuman, [1899] 2 Ex parte Neivitt {1SS5), U Q. B. B.

Q. B. 587 (a bankruptcy case). 177.

(t) See Companies (Consolidation) (z) See Companies (Consolidation)

Act, 1908. s. 186 (9), and see also Act, 1908, s. 149 (1).

ss. 188 and 202 as to supervision (a) Sunliyht Incandescent Co.,

orders and United Merthyr Collieries [1900] 2 Ch. 728.

(1867), 16 L. T. 170. (6) Sir John Moore Gold Mining
(u) Charterland Goldficlds (1909), Co. (1879), 12 C. D. 325.

26 T. L. R. 132. (c) Adam Eyton, Ltd. (1887), 36

{x) Ex parte Newitt (1885), 14 C. D. 299.

Q. B. D. 177.
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creditors, where there will be nothing for the contributories) desire it (</).

A liquidator has been removed where he had practically completed

the winding-up, but there were certain claims against the directors

and himself as a former secretary of the company about which he

took a strong view, and which he declined to proceed with (c), and

also where be was intimately connected with the directors whose

conduct it was his duty to investigate, and with other companies

wliose alTairs were interwoven with the company in winding-up, and

tliat although the main business of the liquidation was to carry out

a somewhat unsatisfactory reconstruction (/). Liquidators have

also been removed on the ground of absence abroad coupled with

delegating their authority ((/), of insanity (h), of prosecuting claims

against the wish of the majority of the creditors (i), and of quarrels

with their co-liquidators {k).

On the other hand, the Court of Appeal would not interfere with

the discretion of a Judge of first instance where he declined to remove

a liquidator who was shown to be personally immoral, and who as a

discharged servant had a strong bias against a firm against whom
serious charges had been made {I). On the analogous (question of

removing a trustee in bankruptcy the Court would not interfere with

the discretion of the Registrar who had removed a trustee who he had

held to be a mere tool of the bankrupt, and who had described himself

as an accountant when he was really a clerk in the office of a news-

paper of which the banki-upt's son who had asked him to be trustee

was editor (m).

These are all cases of personal unfitness, but where one of the

largest creditors who was also intimately connected with the company

agreed to pay all creditors except one other who was also intimately

connected witli the company, and there would in any case be nothing

for the contributories, tiie Court appointed tiie nominee of the person

making the offer in place of an admittedly proper person, and this

although the debt of such (^-editor was to a certain extent disputed ;

the otiier creditors would not have been paid in full if the debt of

the creditor making the offer had ranked for dividend to its full

extent (w).

(d) MarncilleH Extension liailwfvj {1SS(>), 54 L. T. (102.

and Land Co. (18(57), 4 Er|. (51)2; (/) Tavistock Ironworhs Co. (\'!>'~\),

AHNociation of Land Financiers 24 L. T. (i05.

(1878), 10 C. D. 20!); Oxford (h) Montroticr Asplialtc and Cc
Building and hivestnicnl Socivlif mcnl Paving Co. (1874), 22 W. H.

(1883), 49 L. T. 495. 895; .soo also Re Newitt (1885), 14

(c) Sir John Moore Gold Mining Q. R. D. 177.

Co. (1879), 12 C. D. 325. {I) Urmslon Orange Steamship

(/) Chartcrland Goldficlds (lf}0\)), Co. (1901), 17 T. L. R. 553.

26 T, L. R. 132. {m) Ex parte Sheard (1880), 16

(g) Scotch Granite Co. (1S67), IS C. D. 107.

L. T. 533. (n) Adam E>/ton, Ltd. (1887), 36

(h) North Molton Mining Co. V. D. 299.
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The Court has declined to remove a liquidator against the wishes

of the majority of the contributories in a voluntary winding-up,

though it considered that it would have been more convenient to

appoint the liquidator of another company whose affairs were niixed

u]) with that of the com])auy in voluntary liquidati(^)n {o) ; and this

in spite of the fact that the liquidator of such other company would
undei- the practice prevailing at the time undoubtedly have been

appointed had the liquidation been compulsory (?>)•

The application is by summons (</), and only creditors or contribu-

tories can apply to remove a liquidator in a voluntary winding-up (r)

;

the same persons may apply in a compulsory liquidation (s). The

liquidator of a company which has purchased the assets of another

company will usually not be a creditor of such other company (r).

A contributory who had declined to pay calls because he distrusted

the liquidator and who did not admit himself a contributory was not

allowed to proceed with an application to remove the liquidator (/).

On applications to remove a liquidator the Court w'ould not under

the old practice hear creditors or contributories in support of or in

opposition to the application (m), and it is not usual to do so now.

The Court has in dismissing a petition for compulsory winding-up

removed a voluntary liquidator and appointed another person in his

place (x).

A liquidator must be served with an application to remove him (?/),

and may appeal from an order removing him (z).

If a liquidator in a winding-up by the Court dies, or resigns, or is

removed, another liquidator may be appointed in his place in the

same manner as in the case of a first appointment, and the official

receiver must, on the request of not less than one-tenth in value of

the creditors and contributories summon meetings for the purpose

of determining whether or not the vacancy shall be filled ; but none

of the provisions of this rule apply where the liquidator is released

(o) British Nation Life Assurance Judge directed a summons to be
Association (1872), 14 Eq. 492. issued to show cause why the liqui-

(p) See Western Life Assurance dator should not be removed
Co. (1870), 5 Ch. 396. having regard to the official re-

{q) Companies (Winding-up) ceiver's report, a copy of which was
Rules, 1909, rr. 5, 6 and 8 (2). served on the liquidator.

(r) New de Kaap, Ltd., [1908] 1 {t) Norwich Provident Insurance
Ch. 589 : but cp. Bank of South (1880), 49 L. J. (ch.) 187.

Australia {No. 2), [1895] 1 Ch. 598. (u) British Nation Life Assur-
(s) In British Pure Ices Syndicate, ance Association (1872), 14 Eq. 492.

Ltd. (unreported), 00143 of 1903, {x) Ex parte Pulbrook (18G4), 2

before Warrington, J., November De G. J. & S. 348.

24, 1904, the official receiver (y) Oxford Building and Invest-

had reported that the liquidator ment Society (1883), 49 L. T. 495.

on a compulsory winding-up had (z) Adam Eyton, Ltd. (1887), 36
not jjaid in certain moneys and the C. D. 299.
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under section 157 of the Act. in Avhicli case the olllcial receiver

remains liquidator (a).

It is thought tliat l)eforc an order appointing a liquidator is

drawn up the Court can in a pioper case stay tlie drawing-up and

re-hear the matter (b). Where the liquidator fails to give security

the official receiver may report him to the Court who may rescind the

order appointing liim (c). It is not tliought that the Court would do

this if tlie reason for his failure was an application to remove him ((/).

Where an application to remove a liquidator is pending, it is not

a contem])t of Court for the ])crson making such application to issue

to the shareholders a circular repeating in substance tlie allegations

contained in the affidavit in su]>port of the summons {(). The cir-

cular may, of course, be a libel.

ORDER APPOINTING LIQUIDATOR IN PLACE OF ONE WHO
DIED AND ADDITIONAL MEMBER OF COMMITTEE OF IN-

SPECTION.

(Title.)

Upon the application by Summons dated tlie 2otli June 1906 of Harold

de Vaux Brougliam the Official Receiver and Provisional Liquidator of

the above-named C()m})aiiy. And upon hearing the A])plicant in person.

And upon reading the Order to wind-up the said Company dated the 31st

March 1903 the order dated 26tli May 1903 appointing J.R.W. Liqui-

dator and the 2 Re])orts of the Assistant Official Receiver of the results

of the Meetings of Creditors and Contributories made to the Court and both

dated the 21st June 190G and the Affidavit of E.C.E.L. as to tlie fitness

of the Liquidator iu'reinafter named tiled this day.

And it appearing that the .said J.R.W. died on the 24th day of Februarj',

1906.

It is Ordered that O.W.W. of in the City of London

Chartered Accountant be appointed Liquidator of the above-named

Company.

And it is Ordered that W.D. of in the County of London

be appointed an additional Memlxjr of the Committee of Inspection to act

with the said Liquidator.

And it is Ordered that the said Liquidator do within 7 days from the

date of tliis Order give Security to the satisfaction of The Board of Trade

as provided by The Com})anies (Winding-up) Rules 1903.

And Notice of this Order is to l>e gazetti'd ami advertised in The Times

newspaper once.

(o) Companies (Winding-\iji) Co. v. Allnup and Soni^, [1805] 1

Rules, 1909, r. 55 (7). Ch. 141.

(b) See Adam Eyton, Ltd. (1887), (c) Companies (Winding-up)

36 C. D. 299, where Cotton and Rules, 1909, r. 58 (1).

Fry, L.JJ., dithered on this point: (d) Adam Eyton, Ltd. (1887), 36

Crown Bank (1890), 44 C. D. 634, at C. D. 299.

p. 648. Sufficld and Watts (1888), (r) New Gold Coast Exploration

20 Q. B. D. 693 ; Preston Ban/cimj Co., [19011 1 Ch. 860.
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And it is Ordered that the costs of convening the Meetings referred

to in the said Reports and of the said A])plication be included in the Costa

of the Winding-up and be paid out of the assets of the above-named Coni-

IJany. [Dover Coalfield Extension, Ltd., 0070 of 1 903. Mr. Registrar Hood,
July 20th, 1906.

J

NOTICE
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proved to it by any sufficient evidence, the Court may. if it tliinks

tit, for tlie purpose of ascertaining tliose wishes, direct meetings of

the creditors or contributories to be called, held, and conducted in

such manner as the Court directs, and may appoint a person to act

as chairman of any such meeting and to report the result thereof to

the Court.

In the case of creditors, regard will be had to the value of each

creditor's debt.

In the case of contributories, regard will he had to tlic number

of votes conferred on each contributory by the articles (h).

In addition to the first meetings of creditors and contributories,

and in addition also to meetings of creditors and contributories

directed to be held by the Court under section 219 of the Act (which

are in the rules called Court meetings of ci editors and contributories)

the liquidator may himself from time to time subject to the provisions

of the Act and the control of the Court summon hold and conduct

meetings of the creditors or contributories (in the rules referred to as

liquidators' meetings of creditors and contributories) for the purpose

of ascertaining their wishes in all matters relating to the winding-

up (/).

Except where and so far as the nature of the subject matter or

the context may otherwise require, the rules above set out (k) apply

not only to first meetings of creditors and contributories but also

to Court meetings and liquidators' meetings of creditors and con-

tributories, but in the case of Court meetings subject and without

prejudice to any express directions of the Court (/) ; in the case of

both Court meetings (other than those held prior to the first meetings

of creditors and contributories) and liquidators' meetings of creditors,

a person will not be entitled to vote as a creditor unless he has lodged

with the official receiver or liquidator a proof of the debt which he

claims to be due to him from the company and such proof has been

admitted wholly or in part before the date on which the meeting

is held (m).

At Court meetings prior to the first meetings of creditors and

contributories, not only rule 133, but also rules 134 (v), 135 (o),

136 (p). and 137 (q), of the Companies (Winding-up) Rules, 1900, do

not apply (r). Creditors and contributories may vote by proxy ;

{h) Companies (Consolidation) (o) As to votes of .secured crcdi-

Act, s. 219. tors, stipra, pp. 929, 930.

(i) Companies (VVinding-uj.)
( p) As to creditors being re-

Rules, 1909, r. 121. quired to give up their security,

(k) Ibid., rr. 123 to 138 (both tiupra, p. 930.

inclusive), .supra, pp. 927 ct acq. (q) As to admission and rejection

(I) Ibid., r. 122. of proofs for purpose of voting,

{m) Ibid., V. 133. supra, p. 930

(n) As to cases in which creditors (r) Companies (Winding-up)

may not vote, supra, p. 929. Rules, 1909, r- 133.
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but the rules as to proxies (s) do not unless otherwise directed by
the Court apply to Court meetings of creditors and contributories

prior to the first meeting {t).

NOTICE OF MEETING [GENERAL FORM](«),

{Title.)

Take notice that a meeting of creditors [or contributories] in the above

matter will be held at on the day of 19 , at

o'clock in the noon.

* [Here Agenda.
insert pur- *
pose for

-rv 1 , .

which meet- Dated this day of 19 ,

ing called.] (Signed) f
t Liiqui- Forms of general and special proxies are enclosed herewith.

" Official Proxies to be used at the meeting must be lodged not later than

Receiver." o'clock on the day of 19 ,

Powers OF the Board of Trade.

The Board of Trade takes cognizance of the conduct of liquidators

of companies which are being wound up by the Court in England,

and if a liquidator does not faithfully perform his duties and duly

observe all the requirements imposed on him by statute, rules, or

otherwise with respect to the performance of his duties, or if any

complaint is made to the Board by any creditor or contributory in

regard thereto, the Board must inquire into the matter, and take

such action thereon as they may think expedient (x).

The Board may at any time require any liquidator of a company
which is being wound-up by the Court in England to answer any

inquiry in relation to any winding-up in which he is engaged, and may,

if the Board think fit, apply to the Court to examine him or any other

person on oath concerning the winding-up.

The Board may also direct a local investigation to be made of the

books and vouchers of the liquidator (?/).

Applications by the Board of Trade to the Court to examine on

oath the liquidator or any other person pursuant to section 159 of

the Act will be made ex paHe, and will be supported by a report to

the Court filed with the Registrar, stating the circumstances in which

the application is made.

The report may be signed by any person duly authorized to sign

(s) Companies (Winding-up) generally speaking, that the Board
Rules, 1909, rr. 139 to 149 (both of Trade makes inqmries, etc., only

inclusive), supra, pp. 930, 931. in cases where complaints are made
(t) Ibid., r. 139. to them.
(u) Ibid., Appendix, Form 75. (y) Companies (Consolidation)

(x) The effect of this provision is. Act, 1908, s. 159.
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documents on behalf of the Board of Trade ; and will, for the pur-

poses of such application, be prima /acic evidence of the statements

therein contained (z).

All notices subsequent 'to the making by the Court of a winding-

up order in })ursuancc of the Acts or the Rules requirinfj; publication

in the Lotnion Gazelle must ])e gazetted by the Board of Trade.

Where any winding-up order is amended, and also in any case in

which any matter which has been gazetted has been amended or

altered, or in which a matter has been wrongly or inaccurately

gazetted, the Board of Trade must rc-gazctte such order or matter

with the necessary amendments and alterations in the prescribed

form, at the expense of the company's assets, or otherwise as the

Board of Trade may direct (a).

The Board of Trade may from time to time issue general orders

or regulations' for the purpose of regulating any matters under the

Act or Rules which arc of an administrative and not of a judicial

nature (6).

Appeals in the High Court against a decision of the Board of

Trade, or Appeals to the Court from an act or decision of the official

receiver acting otherwise than as liquidator of a company, must be

brought wdthin twenty-one days from the time when the decision or

act appealed against is done, pronounced or made (c).

The Board of Trade may, with the approval of the Treasury,

appoint such additional officers as may be required by the Board

for the execution as respects England of Part IV. (fZ) of the Act, and
may remove any person so appointed.

The Board of Trade, with the concurrence of the Ti easury, directs

whether any and what remuneration is to be allowed to any officer

of, or person attached to, the Board performing any duties under

Part IV. of the Act in relation to the winding-up of companies in

England, and may vary, increase, or diminish that remuneration as

they think fit.

The Lord Chancellor, with the concurrence of the Treasury,

directs whether any and what remuneration is to be allowed to any
person (other than an officer of the Board of Trade) performing any
duties under the Act in relation to the winding up of companies in

(z) Companies (Winding-up

)

tho Board of Trade : ibid. Rogu-
Rules, 1909, r. 207. lations have been issued under this

(a) Ibid., r. 209. Tho charge rule. They are referred to in their

to bo made by tho London GazrUr, appropriate places, and see infra,

for tho insertion of each notice pp. l.^O.*} ef scq.

authorised by the Act or rules is 5.?. (c) Companies (Winding-up)
Order as to foes of December 2, Rules, 1909, r. 200. Such appeals
1903. miLst be heard in open Court

:

(6) Ibid., r. 215. Judicial notice ibid., rr. 5 and 6.

will be taken of these if printed by (d) Part IV. of the Act deals
the King's printers and piu-porting exclusively with winding-up.
to be issued under the authority of
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England, and may vaiy, increase, or diminisli that remuneration as

he tliinks fit (e).

Under the corresponding section of the Act of 1890 (/) the

Board of Trade, with the concurrence of the Treasury, assigned the

matters arising in the execution of that Act by the Board of Trade

to a new department of the said Board, to be called the Companies

Department,' and appointed a comptroller (g) of that department.

The duties of the comptroller included the general direction under

the control of the Board of Trade of the department as regards the

matters so assigned to it, and he also acted under the same control

for the Board of Trade in regard to the duties and powers conferred

on the Board by the Companies Acts, 1862 to 1890, and by the

Newspaper Libel and Registration Act, 1881, and also in relation to

matters connected with charters and chartered companies. The

official receivers throughout the country were to report to and corre-

spond with the comptroller of the Companies Department in regard

to all matters relating to the winding-up of companies {h). Section

289 (4) of the existing Act continues this order, and renders it effective

notwithstanding the repeal of the earlier Acts.

The Board of Trade must cause a general annual report of matters

within the Act to be prepared and laid before both Houses of Par-

liament {i).

The officers of the Courts acting in the winding up of companies

in England must make to the Board of Trade such returns of the

business of their respective Courts and offices, at such times and in

such manner and form as may be prescribed, and from those returns

the Board is required to cause books to be prepared which are, under

the regulations of the Board, open fox public information and

searches {k).

All documents purporting to be orders or certificates made or

issued by the Board of Trade for the purposes of the Act and to be

sealed with the seal of the Board, or to be signed by a secretary or

assistant secretary of the Board, or any person authorized in that

(e) Companies (Consolidation) (k) Companies (Consolidation)

Act, 1908, s. 233. Act, 1908, s. 235. See Companies

(/) S. 27. (Winding-up) Rules, 1909, r. 208,

(g) Now Mr. Heron Maxwell. and Appendix, Forms 101 and 102,

(h) Order of the Board of Trade, as to books to be kept. The

October 31, 1904. rule provides that the officers of the

(i) Companies (Consolidation) Court, whose duty it is to keep the

Act, 1908, s. 283. No action for books prescribed by the rules,

libel "will lie against an officer must make and transmit to the

appointed by the Board of Trade Board of Trade such extracts from

for statements to the Board for their books, and must furnish the

the purpose of enabling them to Board of Trade with such informa-

perform their duty under this tion and returns as the Board of

section : Burr v. Smith, [1909] Trade may from time to time

2 K. B. 306. require.
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behalf by the President of the Board, will be received in evidence

and deemed to be such orders or certificates without further proof

unless the contrary is shown.

A certificate signed by the President of the Board of Trade that

any order made, certificate issued, or act done, is the order, certificate,

or act of the Board, will be conclusive evidence of the fact so

certified (l).

Any approval sanction or licence or revocation of licence which

under the Act may be given or made by the Board of Trade may be

under the hand of a secretary or assistant secretary of the Board or

of any person authorised in that behalf by the President of the

Board {in).

Cdllkctkin and Uistriuution of Assets.

The Court must (1) cause the assets of the company to be collected

and applied in discliarge of its liabilities (w) and (2) adjust the

rights of the contributories among themselves and distribute any

surplus among the persons entitled thereto (o).

By general rules made under section 173 of the Act it is provided

that

—

The duties imposed on the Court by section 163 (1) of the Act,

in a winding-up by the Court with regard to the collection of the

assets of the company and the application of the assets in discharge

of the company's liabilities are to be discharged by the licpiidutor

as an officer of the Court subject to the control of the Court.

For the purpose of the discharge by the liquidator of the duties

imposed by section 163 (1) of the Act, and the last preceding jiro-

vision, the liquidator in a winding-up by the Court will for the

purpose of acquiring or retaining possession of the property of the

company, be in the same position as if he were a receiver of the pro-

perty appointed by the High Court, and the Court may, on his

application, enforce such acquisition or retention accordingly (p).

Where in the winding-up of a company by the Court in England

a person other than the official receiver is appointed liquidator, he

must give the official receiver such information and such access to

and facilities for inspecting the books and documents of the company,
and generally such aid as may be requisite for enabling that officer

to perform his duties under the Act (q).

Payments into and out of Bank.

Every liquidator of a company which is being wound-up by the

Court in England must, in such manner and at such times as the

Board of Trade, with the concurrence of the Treasur}', direct, pay
the money received by him to the Companies Liquidation Account at

the Bank of England, and the Board must furnish him with a cer-

tificate of receipt of the money so paid (r) ; but, if the committee of

{I) Companios (Consolidation) ( p) Companios (Winding-up)
Act, 1908, s. 236. Rules, lOOU, r. 75.

(m) Ibid., s. 284. {q) Companies (Consolidation)

(H) Ibid., a. Uy.i (11. Act, 1908, s. 1.53.

(o) Ibid., s. 170. (r) Except where a special bank

S.C.L. 3 Q
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inspection satisfy the Board of Trade that for the purpose of carrying

on the business of the company or of obtaining advances, or for any

other reason, it is for the advantage of the creditors or coutributories

that the liquidator should have an account with any other bank, the

Board must, on the application of the committee of inspection,

authorise the liquidator to make his payments into and out of such

other bank as the committee may select, and thereupon those pay-

ments must be made in the prescribed manner {t).

The regulations of the Board of Trade provide that current

Bills of Exchange shall also be remitted to the Companies Liquida-

tion Account.

If any such liquidator at any time retains for more than ten days

a sum exceeding £50 or such other amount as the Board of Trade in

an)^ particular case authorize him to retain, then, unless he explains

the retention to the satisfaction of the Board, he must pay interest

on the amount so retained in excess at the rate of twenty per cent,

per annum (s), and will be liable to disallowance of all or such part

of his remuneration as the Board may think just, and to be removed

from his office by the Board, and will be liable to pay any expenses

occasioned by reason of his default.

A liquidator of a company which is being wound up by the Court

in England may not pay any sums received by him as liquidator

into his private banking account (t). The Board of Trade require a

special case {e.g. convenience in carrying on a business) to be made
before allowing an account with any bank other than the Bank
of England.

An account, called the Companies Liquidation Account, must be

kept by the Board of Trade with the Bank of England, and all

moneys received by the Board in respect of proceedings under the

Act in connection with the winding up of companies in England must

be paid to that account.

All payments out of money standing to the credit of the Board

account is authorized, all moneys Board of Trade. (For these forms,

received by a hquidator of a com- infra, pp. 967 and 968.) Halfpence

pany in compulsory liquidation ^Jio"!^ ^°^ }"" included in remit-

4-1 -J -ii f J ] i- J.
tances. The Comptroller of the Com-

mu.st be paid without deduction to ^^^.^^ Department, Board of Trade,
the companies liquidation account. ^viIlsnpply forms of receivable order:
llemittances are to be made once Regulations of Board of Trade.
a week or forthwith if a sum of (5) Although this interest is penal,

£200 or more has been received. the estate is entitled to the benefit

llemittances may be made direct of it : Be Sim.i, [1907] 2 K. B. 36.

to the Bank of England, Law It i.s nob thought that this decision

CoTirts Branch, London, by cheques, is affected by Board of Trade v.

crossed "Bank of England Credit Employers' Liability Assurance Cor •

of Companies Liquidation Account." poration, [1910] 2 K. B. 649.

Remittances must be accompanied (t) Companies (Consolidation)

by a receivable order, and the Act, 1908, s. 154. See infra, pp.
counterpart or advice letter should 965 and 966, for forms for applica-

be transmitted by the same post tion and ordef for gpecial bank
to the Accountant-General to the account.
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of Trade in the Companies Liquidation Account must be made by

the Bank of Enghxnd in the prescribed manner (u).

All necessary disbursements made by a liquidator on account of

a company to the date of his application for release will be repaid to

him out of any moneys standing to the credit of the company in

the Companies Liquidation Account on application to the Comptroller

of Companies. Any expenses properly incurred by the liquidator after

applying for but before obtaining his discharge will be repaid to him

by the official receiver out of any funds available for the purpose.

Cheques to the order of the payee for sums which become payable

on account of the company may be obtained by the liquidator on

application on Form C, No. 6, for delivery by him to the parties

entitled. The Board of Trade will under no circumstances hold

themselves responsible for payments made on the requisition of the

liquidator (x).

Whenever the cash balance standing to the credit of the Com-

panies Liquidation Account is in excess of the amount which in the

opinion of the Board of Trade is required for the time being to answer

demands in respect of conjpanies' estates, the Board must notify the

excess to the Treasury, and must pay over the whole or any part of

that excess as the Treasury may require, to the Treasury, to such

account as the Treasury may direct, and the Treasury may invest

the sums paid over, or any part thereof, in Government securities,

to be placed to the rredit of the said account.

When any part of the money so invested is, in the opinion of the

Board of Trade, required to answer any demands in respect of com-

panies' estates, the Board must notify to the Treasury the amount

so required, and the Treasury will thereupon repay to the Board such

sum as may be required to the credit of the Companies liquidation

Account, and for that purpose may direct the sale of such part of the

said securities as may be necessary.

The dividends on investments under this section will be paid to

such accoimt as the Treasury may direct, and regard riuiPt be had

to the amount thus derived in fixing the fees payable in respect of

proceedings in the winding-up of companies in England (?/).

An account must be kept by the Board of Trade of the receipts

and payments iu the winding-up of each company in England (c),

(«) Companies (Consolidation) p. 1259.
Act, 1908, s. 229. {y) Companies (Consolidation)

(.r) Regulations of Board of Act, 1908, s. 230.
Trade. For forms of ajiplication, (z) The Comptroller of the Com-
i/i/Va, p. 9()9. All applications for the panies Department Board of Tratlo

cancellation of cheques and money will be prepared to certify the
orders should bo addressed to the balance standing to tho credit of a
Comptroller, and should state tho company in the companies liquida-

groimd upon which tho cancella- tion account on receiving from tho
tion is required: ibid. And sco liquidator astatement <>f tho balance
the regulations as to payment of shown by the bank columns of tho

dividends and return to contribn- cash-book: Regulations of the Board
tories

: post, pp. 1244 and 1245, and of Trade.
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and, \vhen tlie cash balance standing to the credit of the account of

any company is in excess of the aniount which, in the opinion of the

committee of inspection, is required for the time being to answer

demands in respect of that company's estate, the Board will, on the

request of the committee, invest the amount not so required in

Government securities, to be placed to the credit of the said account

for the benefit of the company.

AVhen any part of the money so invested is, in the opinion of the

committee of inspection, required to answer any demands in respect

of tlie estate of the company, the Board of Trade nmst, on the request

of the committee, raise such sum as may be required by the sale of

such part of the said securities as may be necessary.

Tlie dividends on investments under this section will be paid to

the credit of the com.pany.

When the balance at the credit of any company's account in the

hands of the Board of Trade exceeds two thousand pounds, and the

liquidator gives notice to the Board that the excess is not required for

the purposes of the liquidation, the company will be entitled to

interest on the excess at the rate of two per cent, per annum (a).

The Treasury may issue to the Board of Trade in aid of the votes

of Parliament, out of the receipts arising in respect of the winding-up

of companies in England from fees, fee stamps, and dividends on

investments by the Treasury under the Act, any sums which may be

necessary to meet the charges estimated by the Board in respect of

salaries and expenses under the Act in relation to the winding-up

of companies in England (6).

The Treasury must annually cause to be prepared and laid before

both Houses of Parliament an account for the year ending with the

thirty-first day of March, showing the receipts and expenditure

during that year in respect of proceedings under the Act in relation

to the winding up of companies in England, and the provisions of

section twenty-eight of the Supreme Court of Judicature x\ct, 1875,

apply to the account as if the account had been required by that

section.

The accounts of the Board of Trade under the Act in relation to

the winding-up of companies in England must be audited in such

manner as the Treasury direct, and, for the purpose of the account

to be laid before Parliament, the Board of Trade must make such

returns and give such information as the Treasury direct (c).

All payments out of the Companies Liquidation Account must

be made in such manner as the Board of Trade may from tinjc to

time direct (d).

(a) Companies (Consolidation) (d) Companies (Winding-up)

Act, 1908, s. 231. Rules, 1909, r. 164; see also Com-
(b) Ibid., s. 232. panies (Consolidation) Act, 1908,

(c) Ibid., s. 234, s. 167 (2), post,p. 997, which provides
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Where the liquidator in a winding-up by the Court is authorized

to liave a sporial bank account, lie must forthwith pay all moneys

received by him into that account to the credit of the liquidator of

the company. All payments out must be made by cheque payable

to order, and every cheque must have marked or written on the face

of it the name of the company, and must be signed by the liquidator

and must be countersigned by at least one member of the committee

of inspection, and by such other person, if any, as the committee of

inspection may appoint.

Where application is made to the Board of Trade to authorize

the li(]uidator in a winding-up by the Court to make his payments

into and out of a special bank account, the Board of Trade may
grant such authorization for such time and on such terms as they

may think fit, and may at any time order the account to be closed if

they are of opinion that the account is no longer required for the

purposes mentioned in the application (c). Whert; a special bank

account is sanctioned by the Board of Trade under the provisions of

section 1.54 (1) of the Act all moneys received must be paid into the

appointed bank. The pass book with the special bank should be

forwarded at each audit (/). It would appear to be doubtful

whether a special bank account can be authorized where there is no

committee of inspection, as it would be impossible to comply with

the rules as to signing cheques.

APPLICATION TO BOARD OF TRADE TO AUTHORIZE A SPECIAL
BANK ACCOUNT (^).

(TMe.)

We, the Committee of Inspection, being of opinion that Mr.

of , the liquidator in the above matter, sliould have a siiecial bank

* Hfir
account for the purpose of (a)

sert grounds hereby apply to the Board of Trade to autliorize liini to make
for applica- lus payments into, and out of, the bank.
^°^'

All cheques to be countersigned by , a member of the

Committee of Insixjction, and by for

Dated tliis day of 19 .

Committee of Insix?ction,

ORDER OP BOARD OP TRADE FOR SPECIAL BANK ACCOUNT (h).

(Title.)

You arc hereby authorized to make your payments in the above matter
into, and out of, the bank.

[Here insert any special terms.']

thatallmoneysand securities paid or Rules, 1909, r. 105.
delivered into the Bank of England (/) Regulation of the Board of
or any branch thereof are in the Trade.
event of a windinu-up by the Court (7) Companies (Winding-up)
to be subject in all respects to the Rules, 1909, Appendix, Form 82.
orders of the Court. (/,) Ihi<L, Form S;{.

(e) Companies (Winding-u[))
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All cheques to be countersigned by , a member of the Com-
mittee of Inspection, and by for

Dated this day of 19 ,

By Order of the Board of Trade.

To
Liquidator.

Where the committee of inspection are of opinion that any part

of the cash balance standing to the credit of the account of a company
should be invested, they must sign a certificate and request, and the

liquidator must transmit such certificate and request to the Board

of Trade.

Where the committee of inspection are of opinion that it is

advisable to sell any of the securities in which the moneys of the

company's assets are invested they must sign a certificate and request

to that effect, and the liquidator must transmit such certificate and

request to the Board of Trade.

Where in a winding-up by the Court there is no committee of

inspection, or where in a voluntary winding-up, or winding-up under

the supervision of the Court, a case has in the opinion of the liquidator

arisen under section 231 of the Act for an investment of funds of the

company or a sale of securities in which the company's funds have

been invested, the liquidator must sign and transmit to the Board of

Trade a certificate of the facts on which his opinion is founded, and

a request to the Board of Trade to make the investment mentioned

in tlie certificate, and the Board of Trade may thereupon, if it thinks

fit, invest or sell the whole or any part of the said funds or securities,

as provided in the said section, and the said certificate and request

will be a sufficient authority to the Board of Trade for the said

investment or sale [i).

CERTIFICATE AND REQUEST BY COMMITTEE OF INSPECTION
AS TO INVESTMENT OP FUNDS (A;).

(Title.)

We, the Committee of Inspection in the above matter, hereby certify

that in our opinion the cash balance standing to the credit of the above

named Company is in excess of the amount which is required for the time

being to answer demands in respect of such Company's estate, and request

that the Board of Trade will invest the sum of £ in Government

Securities to be placed to the credit of the said account for the benefit

of the said Company.

Dated this day of 19 .

Committee of Inspection.

(?) Companies (Winding-up) {k) Ibid., Appendix, Form 84.

Rules, 1909, r. 168.
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request by committee of inspection to board of
trade to sell securities (0-

(Title.)

We, the Committee of Inspection in the above matter, hereby certify

that a sum of £ , fonning part of the assets of the above-named

Company, has been invested in Government Securities, and that the sum

of £ is now required to answer demands in resfject of the said

Compan}'. And we request that so mucli of the said securities as may be

necessary for the purpose of answering such demands may be reaUzed by

the Board of Trade, and that the amount realized may be placed to the

credit of the said Company.

Dated this day of 19 .

Committee of Inspection.

FORM OF RECEIVABLE ORDER ISSUED BY THE BOARD OF
TRADE.

To be enclosed with Remittance to Bank of England.

Cheques
drawn on

Total of

Cheques
Bank of

England
Notes .

Other
Notes .

Gold .

Total .

Companies (Consolidation) Act, 1908.

Receivable Order.

19

Amounts.
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court. NO. Of Case. ^"^^lltrtrceTmade"'"' Amount.

Board of Trade.

I hereby certify that the above-mentioned sum has been credited to the

Companies Liquidation Account at the Bank of England.

{Accountant General,

Board of Trade.

19

FORM OF COUNTERPART OR ADVICE LETTER ISSUED BY
THE BOARD OF TRADE TO ACCOMPANY RECEIVABLE
ORDER.

To he posted unsealed.

C. No. 7. 19

Companies (Consolidation) Act, 1908.

*Cheques
drawn on

Total of

Cheques
Bank of

England
Notes .

Other
Notes .

Gold

Total

Amounts.
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FORM of application BY LIQUIDATOR FOR REPAY^IENT
OF ADVANCES ISSUED BY THE BOARD OF TRADE.

^_^^-_^\ Companies (Consolidation) Act, 1908.

For Rkpayment of Advances. Ledger Folio

Notice to ISoard
of Trade by a
Liquidator that a
cheiiue is required

.

Court

Re

Sir,

No.

Date

19

19

I hereby certifj' that the undorinentionod payments, amounting to

£ on account of the above Company have been made by me out

of my own moneys, and sucli payments are now chargealjle against the

said Company and I have to request the same may be repaid to me.

The balance shown by my books as standing to the credit of the Com-

pany in the Companies Liquidation Account at the Bank of England is

£

Yours obediently,

(Signature of Liquidator)

The Comptroller of the Companies Department,

27, Great George Street,

Westminster,
^

["Address to wliich Cheques'!

London, S.W. / [ should be forwarded. J

* Name of Person to
wliom Haympnt has

been made.
Consideration.

No. of
Voucher.

Date of
Payment. Amount.

(Note.—This Form should not be accompanied by vouchers, and it

must be distinctly understood that any payments made on tliis appUcation

are made on the sole responsibihty of the Liquidator, and are in no way
to be taken as sanctioning the same or precluding disallowance should

they be found to Ije irregular on tlie audit of tlie Licjuidator's Accounts.)

FORM OF APPLICATION BY LIQUIDATOR FOR CHEQUE FOR
SUMS PAYAIU.E ON ACCOUNT OF THE COMPANY ISSUED
BY THE BOARD OF TRADE.

C. No. 6.

Notice to Board
of Trade )>y a

diM,UM^''are^'rc-
COMPANIES (CONSOLIDATION) ACT, 1908.

quired.

Court No.
Re

Date
Sir,

I beg to inform you that it apj)ears by my Books that the .sjim

Ledger Folio

19

19



970 Effect of Winding-up Order

of £ stands to the credit of the above Company with the Companies

Liquidation Account at tlie Bank of England, and that the sum of £
is required as set forth below.

Yours obediently,

{Si(jnuli(rc. of Liquidator.

)

The Comptroller of the Companies Department,

27, Great (leorge Street,

Westminster,
1

["Address to which Cheques'!

London, S.W / I should be forwarded. I

* Name, Occupation, and Address of
Person to whom due.

State general nature of
Consideration. Amount.

In all cases of Payment to Executors, Trustees, Representative Officials, &c., the name or
names should be inserted in the application.

(Note.—This Form should be sent direct to the Board of Trade, Com-
panies Department. It must not he accompanied by vouchers, and it must

be distinctly understood that any payments made in accordance therewith

are made on the sole responsibility of the Liquidator, and are in no way
to be taken as sanctioning the same or precluding disallowance should they

be found to be irregular on the audit of the Liquidator's Accounts.)

Information as to pending Liquidations in England.

Where a company is being wound up in England, if the windiug-up

is not concluded within one year after its commencement, the liquida-

tor must, at such intervals as may be prescribed, until the winding-up

is concluded, send to the Registrar of Companies a statement in the

prescribed form and containing the prescribed particulars with

respect to the proceedings in and position of the liquidation.

Any person stating himself in writing to be a creditor or contri-

butory of the company will be entitled, by himself or by his agent,

at all reasonable times, on payment of the prescribed fee {m), to

inspect the statement and to receive a copy thereof or extract there-

from ; but any person untruthfully so stating himself to be a creditor

or contributory will be guilty of a contempt of Court, and will be

punishable accordingly on the application of the liquidator or of the

official receiver.

If a liquidator fails to comply with the requirements of this section

he will be liable to a fine not exceeding fifty pounds for each day
during which the default continues.

If it appears from any such statement or otherwise that a liquida-

tor has in his hands or under his control any money representing

(m) The fee for inspection is Is. up) Rules, 1909, r. 19. Directors

for every hour or part of an hour and officers of the company or the

occupied. Tlie fee for a copy or Board of Trade need not pay the

extract is 4d. per folio of 72 words inspection fee.

or figures : Companies (Winding-
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unclaimed or undistributed assets of the company wliicli have

remained unclaimed or undistributed for six months after the date

of their receipt, the liquidator must forthwith pay the same to the

Companies Liquidation Account at the Bank of England, and will

be entitled to the proscribed certificate of receipt for the money so

paid, and that certificate will be an effectual discharge to him in

respect thereof.

For the purpose of ascertaining and getting in any money payable

into the Bank of England in pursuance of this section, the like

powers may be exercised, and by the like authority, as are exercise-

able under section 162 of the Bankruptcy Act, 1883, for the purpose

of ascertaining and getting in the sums, funds, and dividends referred

to in that section.

Any person claiming to be entitled to any money paid into the

Bank of England in pursuance of this section may apply to the

Board of Trade for payment of the same, and the Board may, on a

certificate by the liquidator that the person claiming is entitled,

make an order for the payment to that person of the sum due. The

order as to fees of December 2, 1903, provides that every such

aj)pli(;ation, as also every application for the re-issue of a lapsed

cheque or money order in respect of money standing to the credit of

the Companies Liquidation Account, must have a Is. stamp where

the amount applied for does not exceed £1, and in other cases, a 2s. 6rf.

stamp. This woidd appear not to be affected by the order of July 31,

1008, as such fees are not fees to be taken in respect of proceedings

in the High Court of Justice.

Any person dissatisfied with the decision of the Board of Trade

in respect of any claim made in pursuance of the section may appeal

to the High Court (w).

Where any legal event, e.ff. a duly sanctioned scheme of arrange-

ment, has made the moneys of a company applicable otherwise than

for purposes of distribution, the Court will not order them to be paid

into a bank (o). A garnishee order cannot be made against sums

which have been set aside to meet a dividend which has been declared,

even where the person who is entitled to such dividend has received

notice that the sum has been set aside for him, for under these

provisions there is no debt and no debtor, the funds being under the

control of the Board of Tiade, who act in a judicial capacity, and the

remedy is by way of a})poal under the section (p). AVliore, however,

a garnishee order has been made, the Court will allow execution to

issue on it (q).

(n) Companies (Consolidation) (o) Land Moii(ja<ir Bank of Flu-

Act, 1908, s. 224. Appeals under rida, [1898] 1 Ch. 444.

this section must bo made by (p) Spcncc v. Coleman, flOOl] 2

motion in open Court : Companies K. B. 199.

(Winding-up) Rules, 1909, rr. 5, {q) Klanbcr v. Weill (1901), 17

6 and 8. T. L. R. 344.
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Under section 1G2 of the B.-mkruptcy Act, 1883 (r), the Board
of Trade may at any time order any such trustee or any other

person (s) to submit to them an account verified by affidavit of the

sums received and paid under any such petition, resolution, deed,

or other })roceeding, and may direct and enforce an audit of such

account. TJie Board of Trade may, with the concurrence of the

Treasury, from time to time appoint a person to collect and get in

all such unclaimed or undistributed funds or dividends, and, for the

])urposes of this section, any Court liaviug jurisdiction in bank-

ruptcy (l) has, and, at the instance of the person so appointed or of

the Board of Trade, may exercise all the powers conferred by the

Bankruptcy Act, 1883, with respect to the discovery and realization

of tlic property of a debtor, and the provisions of Part I. of the

Bankruptcy Act, 1883, with respect thereto apply, with any necessary

modifications, to proceedings under the section (u). Except where

expressly so declared these powers do not deprive any person of any

larger or other right or remedy he may be entitled to against such

trustee or other person.

A trustee in bankruptcy is not relieved from his duty to give such

verified account by the fact that he has got his release (x), nor is it

necessary to show that he has ever had unclaimed or undistributed

funds or dividends in hand "since the section came into force {y), or

that he has moneys of the bankrupt in his hands when he is required

to render such account (z).

The rules made for the purposes of this section, which applies in

a voluntary winding-up (a), as well as in other winding-ups, are as

follows :

—

The winding-up of a Company shall, for the purpose of section 224

of the Act, be deemed to be concluded :

—

(a) In the case of a Company wound-up by order of the Court, at

the date on wliich the order dissolving the Company has been

reported by the Liquidator to the Registrar of Companies, or

at the date of the order of the Board of Trade releasing the

Liquidator pursuant to section 157 of the Act.

(6) In the case of a Company wound up voluntarily, or under the

(r) Sub-ss. 2 (6) and (c). Rules, 1909, r. 194, post, p. 97G.

(«) I.e. any trustee under any (u) See ibid., r. 193 (2), po/if,

bankruptcy composition or scheme p. 975, as to this,

pursuant to the Act or any trustee {x) Re Chudley (1885), 14 Q. B. D.
or other person empowered to 402, a case of a trustee discharged
receive, collect, or distribute any under the Bankruptcy Act, 1869,

funds under any Act of Parliament which seems applicable to a liqui-

mentioned in the Fourth Schedule dator.
to the Bankruptcy Act, 1883, or (y) Re Cornish, [1896] 1 Q. B. 99.

any petition, resolution, deed, or (s) Re Caldcrwood (1889), 6 Mor.
other proceeding under or in 104.

pursuance of any such Act. (a) Stock and Share Auction and
[t) See Companies (Winding-up) Banking Co., [1894] 1 Ch. 736.
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supervision of the Court, at the date of the dissolution of the

Company, unless at such date any funds or assets of the Com-
pany remain unclaimed or undistributed in the hands or under

the control of the Liquidator, or any person who has acted

as Liquidator, in which case the winding-up shall not be deemed

to be concluded until such funds or assets have either been

distributed or jiaid into the Companies Liquidation Account

at the Bank of England (6).

The statements with respect to the proceedings in and jwjsition of a

liquidation of a Company, the winding-up of which is not concluded

witliin a year after its commencement, shall be sent to the Registrar of

Companies twice in every year as follows :

—

(1) The first statement, commencing at the date when a Liquidator

was first ajjpointed and brought down to the end of twelve

months from the commencement of the winding-up, shall bo

sent witliin 30 days from the expiration of sucli twelve months,

or witliin such extended period as the Board of Trade may
sanction, and the subsequent statements shall be sent at

intervals of half a year, each statement lx.'ing brouglit do^vn

to the end of the half-year for wliich it is sent.

(2) Subject to the next succeeding Rule, Fcirni No. 92, with such

variations as circumstances may require, shall be iised, and the

directions sjjecified in the Form shall (unless the Board of

Trade otherwise direct) be observed in reference to every state-

ment.

(3) Every statement shall be sent in duplicate, and shall Ix; verified

by an affidavit in the Form No. 93, with such variations as

circumstances may require (r).

Where a Liquidator has not during any period for which a statement

has to be sent received or paid any money on account of the Company, he

shall at the period when he is required to transmit his statement, send to

the Registrar of Companies the prescribed statement in the Form No, 92,

in duplicate, containing the particulars therein required with res}x>ct to

the proceedings in and position of the Liquidation, and with such state-

ment shall also send an affidavit of no receipts or pa^-ments in the Form
No. 93 {d).

All money in the hands or under the control of a Liquidator of a

Company representing .imclaimed dividends (e), wliich for six months
from the date when tlie dividend became payable have remained in the

hands or under the control of the Liquidator, shall forthwith, on the ex-

piration of the six months, Ix? paid into the Companies Liquidation Account.

All other money in the liands or under the control of a Liquidator

(b) Companies (Winding-up debtor, and moans a dividend
Rules, 1909, r. 188. which has boon declared upon

(c) Jbid., r. 189. For tlioso forms admitted and existing proofs, which
. f ,,„,. , , f,u,. the persons who are cTititlcd tliomto

see tnjra, pp. dlb ct srq., and 98(> , ^
i * i * i t^^ i' ' ' ' ^ have neplcfted to rlann. It does

" '*'^' not include a debt to a non-
(d) Ibid., r. 190. existent person sucli a,s a dissolved

(e) The expression " unclaimed corporation : lie Hifi(jinson and
dividend " presupposes an existing Dean, [1899] 1 Q. B. 325.
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of a Company, representing unclaimed or undistributed assets, which

under sub-section 4 of section 224 of the Act, the Liquidator is to pay

into the Companies Liquidation Account, shall be ascertained as on the

date to wliich the statement of receipts and payments sent in to the

Registrar of Companies is brought down, and the amount to be paid to

the Companies Liquidation Account shall be the minimum balance of such

money wliich the Liquidator has had in Iiis hands or under liis control

during the six months immediately preceding the date to wliich the state-

ment is brought down, less such part (if any) thereof as the Board of Trade

may authorize liim to retain for the immediate purposes of the Uquidation.

Such amount shall be paid into the Companies Liquidation Account

witliin fourteen days from the date to wliich the statement of account is

brought down.

Notwithstanding anything in tliis Rule, any moneys representing

unclaimed or undistributed assets or dividends in the hands of the Liqui-

dator at the date of the dissolution of the Company shall forthwith be paid

by him into the Companies Liquidation Account.

A Liquidator whose duty it is to pay into the Companies Liquidation

Account at the Bank of England, money representing unclaimed or un-

distributed assets of the Company shall apply in such manner as the Board

of Trade shall direct to the Board of Trade for a paying-in order, wliich

paying-in order shall be an authority to the Bank of England to receive

the payment.

Money at the credit of the account of the Official Liquidator of a

Company with the Bank of England shall be deemed to be money under

the control of such Official Liquidator, and when such money has remained

unclaimed or undistributed for six months after the date of receipt it shall

be transferred to the Companies Liquidation Account, and the Official

Liquidator and Master of the Cliancery Division of the High Court attached

to the Judge in whose chambers the winding-up is proceeding (/) shall

draw and sign such cheques or orders as may be necessary for the transfer

of the money. An appUcation to the Board of Trade for payment out of

moneys so transferred shall be signed by the Official Liquidator and

countersigned by the said Master.

Money invested or deposited at interest by a Liquidator shall be

deemed to be money under lus control, and when such money forms part

of the minimum balance payable into the Companies Liquidation Account

pursuant to clause (2) of this Rule, the Liquidator shall realize the invest-

ment or withdraw the deposit, and shall pay the proceeds into the Com-

panies Liquidation Account, provided that where the money is invested

in Government securities, such securities may, with the permission of the

Board of Trade, be transferred to the control of the Board of Trade instead

of being forthwith reahzed and. the proceeds thereof paid into the Com-

panies Liquidation Account. In the latter case, if and when the money
represented by the securities is required wholly or in part for the puqjoscs

of the Liquidation, the Board of Trade may realize the securities wholly

/) This would appear to apply 1892. Masters of the Chancery

only to cases under the old practice Division have now nothing to do

before the 1800 Act came into with liquidation proceedings, and
force, and to liquidations retained in England there is no such thing

by the Chancery Judges between as an official liquidator.

January 1st, 1891, and May 6th,

I
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or in part and pay the proceeds of realization into tlie Companies Liquida-

tion Account and deal with the same in tlie same way as other moneys

paid into the said Account may be dealt with (g).

Every person who has acted as Liquidator of anj' Company, Mhether

the Liquidation has been concluded or not, shall furnisli to the Board of

Trade particulars of any nione}' in his hands or under his control repre-

senting unclaimed or undistril)uted assets of tlie Company and such other

particulars as the Board of Trade may require for the purpose of ascer-

taining or getting in any money payable into the Companies Liquidation

Account at the Bank of England. The Board of Trade may require such

particulars to be vei'ificd by affidavit (h).

The Board of Trade may at any time order any such person to submit

to them an account verified by affidavit of the sums received and paid

by him as Liquidator of the Company and may direct and enforce an audit

of the account (i).

For the purposes of section 224 of the Act, and the Rules, the Court

shall have, and, at the instance of the Board of Trade, may exercise all

the powers conferred by the Bankruptcy Act, 1883, with respect to the

discovery and realization of the property of a debtor, and the provisions

of Part I. of that Act with respect thereto shall, witli any necessary modi-

fication, apply to proceedings under section 224 of the Act (k).

Section 27 of the Bankruptcy Act, 1883, contains the most im-

portant if not the only provisions of Part I. of that Act, which are

incorporated by this rule and the section.

That section runs as follows :

—

The Court may on the application of the Official Receiver or Trustee

at any time after a receiving order has been made against a debtor summon
before it the debtor or liis wife or any person known or suspected to have

in his possession any of the estate or effects belonging to the debtor or

supposed to be indebted to the debtor or any person whom the Court

may deem capable of giving information respecting tlie debtor his deaUngs

or property and the Court may require any such person to produce any
documents in liis custody or power relating to the debtor liis dealings or

property.

If any person so summoned after having been tendered a reasonable

sum refuses to come before the Court at the time appointed or refuses to

produce any such document having no lawful impediment made Icnown

to the Court at the time of the sitting and allowed by it the Court, may by
warrant cause him to be apprehended and brouglit up for examination.

Tiie Court may examine on oath either by word of mouth or by wrillen

interrogatories any jXTSon so Ijrouglit Ix'fore it concerning the debtor his

ilealings or property.

If any person on examination before the Court admits that he is

indebted to the debtor the Court may on the application of the Official

Receiver or trustee order liim to pay to the receiver or trustee at such time

(fir) Companies (Winding-up) (i) See Forms 92 and 93, posl.

Rules, 1909, r. 191, pp. 976 ct scq.

(h) Ibid., r. 192 ; and s^o {k) Companies (Winding-up)
Form 97, post, p. 982. Rules, 1909, r. 193,
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and in such manner as to the Court seems expedient tlie amount admitted

or any part thereof either in full discharge of the whole amount in ques-

tion or not as the Court thinks fit with or without costs of the examination.

If any person on examination before the Court admits that he has

in his possession any property belonging to the debtor the Court may on

the application of the Official Receiver or trustee order liim to deliver to

the Official Receiver or trustee such property or any part thereof at such

time and in such manner and on sucli terms as to the Court, may seem just.

The Coui*t may if it think fit order that any person who if in England

would be liable to be brought before it under tliis section shall be examined

in Scotland or Ireland or in any other place out of England."

An application by the Board of Trade for the purpose of ascertaining

and getting in money payable into the Bank of England pursuant to sec-

tion 224 of the Act, shall be made by motion, and where the winding-up

is by or under the supervision of the Court shall be made to and dealt

with by the Judge, and in voluntary winding-up shall be made to and dealt

with by the Judge of the High Court (Z).

An application by a person claiming to be entitled to any money

paid into the Bank of England in pursuance of section 224 of the Act,

shall be made in such form and manner as tlie Board of Trade may from

time to time direct, and shall, unless the Board of Trade otherwise directs,

be accompanied by the certificate of the Liquidator that the person claiming

is entitled and such further evidence as the Board of Trade may direct (m).

A Liquidator who requires to make payments out of money paid

into the Bank of England in pursuance of section 224 of the Act, either by

way of distribution or in respect of the cost and expenses of the proceed-

ings, shall apply in such form and manner as the Board of Trade may direct,

and the Board of Trade may thereupon either make an order for payment

to the Liquidator of the sum required by him for the purposes aforesaid,

or may direct cheques to be issued to the Liquidator for transmission

to the persons to whom the payments are to be made (w).

LIQUIDATOR'S STATEMENT OF ACCOUNT UNDER. SECTION 224

OF THE ACT(o).

[Re

This is the Exliibit marked B.

referred to in the affidavit of ;

sworn to before me this day

of 19

No. of Company
A Commissioner for Oaths.]

(Z) Companies (Winding-up) but until the requirements of the

Rules, 1909, r. 194. Board are known the affidavit

(m) Ibid., r. 195. A claimant should not be prepared. The

should in the first instance writo Board will in a proper case forward

to the Board of Trade a letter the requisite form of application,

setting out the particulars of his (n) Companies (Winding-up)

claim. Such claim will ultimately Rules, 1909, r. 196.

have to be verified by affidavit, (o) Ibid., Appendix, Form 93.
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Statement of Receipts and Payments and General Diki::ctions

AS to Statements.

{Name of Company.)

Size of (1) Every statement must be on sheets 13 inches by IG inches.
ftheets.

(2) Every statement must contain a detailed account of all

contents of the liquidator's realizations and disbursements in respect of the

statement. Company. The statement of realizations should contain a record

of all receipts derived from assets existing at the date of the windin<^-up

order or resolution and subsequently rcahzed, inchiding balance in bank,

book debts and calls collected, property sold, &c. ; and the account of

disbursements should contain all payments for costs and charges, or to

creditors, or contributories. Where property has been realized, the gross

proceeds of sale must be entered under realizations, and the necessary

payments incidental to sales must be entered as disbvirsements. These

accounts should not contain payments into the Companies Liquidation

Account (except unclaimed dividends, see par. 5) or pajinents into or out

of bank, or temporary investments by the Liquidator, or the proceeds

of such investments when reahzed, which should be shewn separately :

—

(a) by means of the bank pass book ;

(6) by a separate detailed statement of moneys invested by the liqui-

dator, and investments reahzed.

Literest allowed or charged by the bank, bank commission, &c., and

profit or loss upon the realization of temporary investments, should, how-

ever, be inserted in the accounts of reaUzations or disbursements, as the

case may be. Each receipt and pajTuent must be entered in the account

in such a manner as sufficiently to explain its nature, Tlie receipts and
payments must severally be added up at the foot of each sheet, aitd the

totals carried forward from one account to another witJwut any intermediate

balance, so that the gross totals shall represent the total amounts received and
paid by the liquidator respectively.

Trading (3) Wlien the Liquidator carries on a business, a trading account
account. must be forwarded as a distinct account, and the totals of receipts

and payments on the trading account must alone be set out in the

statement ( p).

Dividends, (4) When dividends or instalments of compositions are paid
^^^' to creditors, or a return of surplus assets is made to contributories,

the total amount of each dividend, or instalment of composition, or return

to contributories, actually paid, must be entered in the statement of dis-

bursements as one sum ; and the Liquidator must forward separate

accoimts showing in hsts the amoimt of the claim of each creditor, and the

amount of dividend or composition payable to each creditor {q), and of

surplus assets payable to each contributory (r), distinguisliing in each list

the dividends or instalments of composition and shares of surplus assets

actually paid and those remaining unclaimed. Each Ust must be on

sheets 13 inches by 8 inches.

(5) When unclaimed dividends, instalments of compositions or returns

of siirplus assets are paid into the Companies Liquidation Account, the

(p) See poa-. p. 980, Form 94. (r) See Form 96, post, pp. 981

(g) See Form 95, post, p. 981. and 982.

S.C.L. 3 R
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total amount so paid in sliould be entered in the statement of disburse-

ments as one sum.

(6) Credit should not be taken in the statement of disbursements

for any amount in respect of liquidator's remuneration unless it has been

duly allowed by resolution of the Company in general meeting, or by order

of Court.

LIQUIDATOR'S STATEMENT OF ACCOUNT
PUBSUANT TO SECTION 224 OF THE COMPANIES (CoNSOUDATION) AOT, 1908,

Name of Company.
Nature of proceedings (whether wound up]

by the Court, or under the supervision \

of the Court, or voluntarily).
j

Date of commencement of winding-up.

Date to which statement is brought down.

Name and address of liquidator.

This statement is required in dupUcate.

Liquidator's Statement of Account Pursuant to Section 224 of the

Companies (Consolidation) Act, 1908.

Realizations.
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3. Amount in Companies Liquidation account

4. * Amounts invested by liquidator .

Less Amounts realized from same .

£ s. d.

Balance .

Total balance as shown above £ - - -

Note.—Full details of Stocks puicliased for investment and of reali-

zation thereof should be given in a separate statement.

* Tlie investment or deposit of money by the liquidator does not

withdraw it from the operation of section 224 of tlie Companies

(Consolidation) Act 1908 and any such investments representing money
held for six months or upwards must be realized and paid into tlie

Companies Liquidation Account, except in the case of investments in

Government Securities, tiie transfer of wliicli to the control of the Board

of Trade will be accepted as a suflicicnt compUance with the terms of the

section.

Note.—Tiie hquidator should also state :

—

Assets (after deducting

amounts charged to se-

{!.) The amount of the estimated

assets and liabilities at the date

of the commencement of the

winding-up.

cured creditors and de-

benture holders) £

Secured creditors £

\ Debenture-

LiabiUties

(2.) The total amount of the capital ,

paid up at the date of the com-

mencement of the winding-up. I

(3.) The general description and

estimated value of outstand-

ing assets (if any).

(4.) Tlie causes wliich delay the ter-

mination of the winding-up.

(5.) The period within wliich the

winchng-u[) may probably Ite

completed.

holders

Unsecured ere

ditors

Paid up in cash

Issued as paid up other-

wise than for cash

No. of Company.

AFFIDAVIT VEMIFYIXC STATEMENT OF LlC^UlDATOU S
ACCOUNT UNDER SECTION 224 (s).

{Name of Company.)
I, of

the hquidator of the above-named Company, make oath and say : That

*the account hereunto annexed viarkedB. contains a full and true account of

(s) Companies (Winding-up) Rules, 1909, Appendix, Form 93.
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my receipts and payments in, the unnding-iip of the above-named Company,

from the day of 19 , to the day of

19 , inclusive, *and tlmt I have not, nor has any other person by my
order or for my use during such period, received or paid any moneys on

account of the said Company* other tha)i and except the items mentioned and

specified in the said account.

I fuither say that the particulars given in the annexed Form 92, marked

B., with respect to the proceedings in and position of the liquidation, are

true to the best of my knowledge and beUef.

Sworn at i

*NoTE.^—^If no receipts or payments, strike out the words in itaUcs.

The Affidavit is not required in duplicate, but it must in every case be

accompanied by a statement on Form 92 in duplicate.

ORDER DIRECTING LIQUIDATOR TO PAY MONEY INTO THE
COMPANIES LIQUIDATION ACCOUNT UNDER SECTION 224

OF THE ACT.

{Title.)

Upon motion tliis day made imto tliis Court by Counsel on behalf

of the Board of Trade. And no one appearing for the Respondent E.J.L.

although he has been duly served with notice of the said motion as by

iq-QTE— t^^® Affidavit of A.B. appears, and upon reading the Affidavit of

Affidavit of H.A.P. filed the 21st July 1911 and the exliibits thereto (exliibit

A.B. as to H.A.P. being the account of the said E.J.L. as to the position of the
service filed

jjq^jjjation of the above-named Company brought down to the 29th

1911.
' November 1910 hereinafter mentioned).

This Cotjet doth Order that the said E.J.L. the Liquidator of the

above-named Company do witliin four days after service upon him of tliis

Order pay into the Bank of England to the credit of the Companies Li qui

-

*
dation Account the sum of £ being the amount of money repre-

senting unclaimed or undistributed assets of the said Company shown

by the said account furnished by the said E.J.L. to be in his hands or

under his control and which have remained unclaimed or undistributed

for six months after the date of their receipt.

And it is ordered that the Respondent the said E.J.L. do pay to the

Board of Trade their costs of the said motion such costs to be taxed. \Ite

The Bezley Heath Coal Co., 00284 of 1911. Mr. Justice Neville, July

25th, 1911.]

No. of Company

LIQUIDATOR'S TRADING ACCOUNT UNDER SECTION 224(0.

* Insert here ( Name of Ccmpavy.)

the name of
|

pany. the Liquidator of the above-named Company in account with the

t Insert here Estate.
the name of mj^g Account is required in Duplicate in addition to Form
the Liqui-

dator- No. 92.

ii) Companies (Winding-up) Rules 1909, Appendix, Form 94.

I
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Receipts.

Dr.

Payments.

Cr.

Date.
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names, and have been paid such amounts except in the cases specified as

unclaimed.

Liquidator.

Dated the day of 19 .

To the Board of Trade.

Suruanie.
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of counsel or any matter affecting the interest of the creditors or

contributories), nor need he exhibit such document to any person

other than a member of the committee of inspection, or the official

receiver, or the Board of Trade {a).

The official receiver, until a liquidator is appointed by the Court,

and thereafter the liquidator, must keep a book to be called the

" Cash Book " (which must be in such form as the Board of Trade

may from time to time direct) in which he must (subject to the

provisions of the rules as to trading accounts (6)) enter from day to

day the receipts and payments made by him.

The liquidator must submit the Record Book and Cash Book

together with any other requisite books and vouchers, to the com-

mittee of inspection (if any) when required, and not less than once

every three months (c). The regulations of the Board of Trade

provide that moneys withdrawn from the Bank should not be treated

as receipts from realization, but should ap])ear only in the " Drawn

from Bank " column of the Cash Book, the appli(;ation of the money

being entered in the " Payments " column, and that the payments

into the Bank should appear only in the " Paid into Bank " column

of the Cash Book.

Every liquidator of a company which is being wound-up by the

Court in England must at such times as may be prescribed ((/), but

not less than twice in each year during his tenure of office, send to

the Board of Trade, or as they direct, an account of his receipts and

payments as liquidator.

The account must be in a prescribed form (e), must be made in

duplicate, and must be verified by a statutory declaration in the

prescribed form (e).

The Board must cause the account to be audited, and, for the

purpose of the audit, the liquidator must furnish the Board with

such vouchers and information as the Board may require, and the

Board may at any time require the production of and inspect any

books or accounts kept by the liquidator.

When the account has been audited, one copy thereof must be

filed and kept by the Board, and the other copy must be filed with

the Court, and each copy must be open to the inspection of any

creditor, or of any person interested.

The Board must cause the account when audited, or a summary

(a) Companion (Winding-up) Rules, 1909, r. ItJT.

Rules, 1909, r. IGO. (d) Section 285 of the Act pro-

{b) The liquidator must keep a vides that the words prescribed

trading account whore he carries on means in relation to winding-up

the business of the company : Com- prescribed by general rules : see

panics (Winding-up) Rules, 1909, post, p. 984.

. 171, post, p. 984. (e) See post, pp. 98G and 987 for

(c) Companies (Winding-up) these forms.
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thereof, to be printed, and must send a printed copy of the account

or summary by post to every creditor and contributory (/).

The committee of inspection must not less than once every three

months audit the liquidator's cash book and certify therein under

their hands the day on which such book was audited {g).

The liquidator must, at the expiration of six months from the

date of the winding-up order, and at the expiration of every succeed-

ing six montlis thereafter until his release, transmit to the Board of

Trade a copy of the Cash Book for such period in duplicate, together

with the necessary vouchers and copies of the certificates of audit by
the committee of inspection (h). He must also forward with the first

accounts a summary of the company's statement of aft'airs, showing

thereon in red ink the amounts realized, and explaining the cause of

the non-realization of such assets as may be unrealized. The
liquidator must also at the end of every six months forward to the

Board of Trade, with his accounts, a report upon the position of the

liquidation of the company in such form as the Board of Trade may
direct.

When the assets of the company have been fully realized and

distributed, the liquidator must forthwith send in his accounts to the

Board of Trade, although the six months may not have expired.

The accounts sent in by the liquidator must be verified by him by
affidavit («,').

Where the liquidator carries on the business of the company, he

must keep a distinct account of the trading, and must incorporate in

the Cash Book the total weekly amount of the receipts and payments
on such trading account.

The trading account must from time to time, and not less than

once in every month, be verified by affidavit, and the liquidator

must thereupon submit such account to the committee of inspection

(if any), or such member thereof as may be appointed by the com-

mittee for that purpose, who must examine and certify the same {k).

When the liquidator's account has been audited, the Board of

Trade must certify the fact upon the account, and thereupon the

duplicate copy, bearing a like certificate, must be filed with the

Registrar (1).

The liquidator must transmit to the Board of Trade with his

accounts a summary of such accounts in such form as the Board of

Trade may from time to time direct, and, on the approval of such

summary by the Board of Trade, must forthwith obtain, prepare,

{/) Companies (Consolidation) be forwarded: Regulations of the

Act, 1908, s. 155. Board of Trade.

{g) Companies (Winding-up) (i) Companies (Wijiding-np)

Rules, 1909, r. 169. Rules, 1909, r. 170.

(//-) Where a special bank account (k) Ibid., r. 171.

has been authorized tJie pass book (/) Ibid., r. 172.

with the special bank must also
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and transmit to the Board of Trade so many printed copies thereof,

duly stamped for transmission by post, and addressed to the creditors

and contributories, as may be required for transmitting such summary

to each creditor and contributory.

The cost of printing and posting such copies will be a charge upon

the assets of the company {m).

Where a liquidator has not since the date of his appointment or

since tlie last audit of his accounts, as the case may be, received or

paid any sum of money on account of the assets of the company, he

must at the time when he is required to transmit his accounts to the

Board of Trade, forward to the Board of Trade an affidavit of no

receipts or payments («).

Upon a li(juidator resigning, or being released or removed from

his office, he must deliver over to the official receiver, or, as the case

may be, to the new liquidator, all books kept by him, and all other

l)f)olcs, documents, papers, and accounts in his possession relating

to the office of liquidator. The release of a liquidator will not take

effect unless and until he has delivered over to the official receiver,

or, as the case may be, to the new liquidator, all the books, papers,

documents, and accounts which he is by this rule required to deliver

on his release.

The Board of Trade may, at any time during the progress of the

liquidation, on the application of the liqiiidator or the official receiver

du-ect that such of the books, papers, and documents of the company
or of the liquidator as are no longer required for the purpose of the

liquidation, may be sold, destroyed, or otherwise disposed of (o).

Where propert}' forming part of a comj)any's assets is sold by the

liquidator through an auctioneer or other agent, the gi'oss proceeds

of the sale must be paid over by such auctioneer or agent, and the

charges and expenses connected w^ith the sale must afterwards be

paid to such auctioneer or agent, on the production of the necessary

certificate of the taxing officer. Every liquidator by whom such

auctioneer or agent is employed, will, unless the Court otherwise

orders, be accountable for the proceeds of every such sale {p).

CERTIFICATE BY COMMITTEE OF INSPECTION AS TO AUDIT

OF LIQUIDATOR'S ACCOUNTS (<?).

{Title.)

We, the undersigned, members of the Committee of InsjJcction in the

winding-up of the above-named Ct)mp;vny, hereby certify that we Iiave

examined tlie foregoing account with the vouchers, and that to tlie Ix-st

{m) Companies (Winding-up) (o) IbuJ., r. 1 75.

Rules, 1909, r. 173. (p) Ibid., r. 17G.

(n) Ibid., r. 174. {q) Ibid., Appendix, Fonn SO.
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of our knowledge and Ijclicf the said accoiint contains a full, true, and
complete account of tlie Liquidator's receipts and payments.

Dated tliis day of 19 .

[ Committee of Inspection.

AFFIDAVIT verifying; LIQUIDATOR'S ACCOUNT UNDER
SECTION 155 (r).

(Title.)

I, G.H., of , the Liquidator of the above-named Company,
make oath and say :

—

That *the account hereunto annexed marked B. contains a fidl and true

account of my receipts and payments in the winding-up of the above-named

Company from the day of 19 , to the day of

19 , inclusive *and that I have not, nor has any other person

by my order or for my use, during such period received any moneys on
account of the said Company * other than and except the items mentioned and

specified in the said account.
•

Sworn at, &c.

* Note.—If no receipts or pajTnents, strike out the words in italics.

LIQUIDATOR'S TRADING ACCOUNT UNDER SECTION 155 (s).

(Title.)

G.H., the Liquidator of the above-named Companj" in account with
the estate.

Receipts. Payments.

Dr. Or.

Date.
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affidavit verifying liquidator's trading account
under section 155(0.

{Title.)

I, the Liquidator of the aliove-named Company, make oath

and say that tlie account hereto annexed is a full, true, and complete

account of all money received and paid by me or by any i)ei-son on my
behalf in resi^ect of the carrying on of the trade or business of the Company,

and that the sums paid by me as set out in such account have, as I believe,

been necessarily expended in carrying on such trade or business.

Sworn, &c.
Liquidator.

Relkask of Liquidator.

When the liquidator of a company which is being wound-up by

the Court in England has realized all the property of tlie company, or

so much thereof as can, in his opinion, be realized without needlessly

protracting the liquidation, and has distributed a final dividend, if

any, to the creditors, and adjusted the rights of the contributories

among themselves, and made a final return, if any, to the contribu-

tories, or has resigned, or has been removed from his office, the Board

of Trade must, on his application, cause a report on his accounts to

be prepared, and, on his complying with all the requirements of the

Board, must take into consideration the report, and any objection

which may be urged by any creditor, or contributory, or person

interested against the release of the liquidator, and must either grant

or withhold the release accordingly, subject, nevertheless, to an

appeal to the High Court {u).

Where the release of a liquidator is withheld the Court may, on

the application of any creditor, or contributory, or person interested,

make such order as it thinks just, charging the liquidator with the

consequences of any act or default which he may have done or made

contrary to his duty.

An order of the Board of Trade releasing the liquidator discharges

him from all liability in respect of any act done or defa\ilt made by

him in the administration of the affairs of the company, or otherwise

in relation to his conduct as liquidator, but any such order may be

revoked on proof that it was obtained by fraud or by suppression

or concealment of any material fact.

Where the liquidator has not previously resigned or been removed,

his release operates as a removal of him from his office {x).

A liquidator in a winding-up by the Court before making applica-

tion to the Board of Trade for his release, must give notice of his

(t) Companies (Windiiip-up) trihutories, and if the accounts are

Rules, 1909, Appendix, Form 88a . satisfactory and this aflidavit is

(m) In practice the Board require made they usually grant tlio release

an affidavit that the requisite as a matter of course,

notices and summaries have been (x) Companies (Consolidation)

sent to all the creditors and con- Act, 1908 s. 157'
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intention so to do to all the creditors wlio have proved their debts,

and to all the contributories, and must send with the notice a sum-

mary of his receipts and payments as liquidator.

When the Board of Trade have granted to a liquidator his release,

a notice of the order granting the release must be gazetted. The

liquidator must provide the requisite stamp fee for the Gazette, which

he may charge against the company's assets {y).

Where a liquidator is released under this section, the oflficial

receiver becomes and remains liquidator (2;).

An appeal from the Board of Trade under the section will be

made by motion (a) : such motion must be served on the Board of

Trade.

NOTICE TO CREDITORS AND CONTRIBUTORIES OF INTENTION
TO APPLY FOR RELEASE (6).

{Title.)

Take notice that I, the undersigned Liquidator of the above-named

Company, intend to applyto the Board of Trade for my release, and further

take notice that any objection you may have to the granting of my release

must be notified to the Board of Trade witliin twenty-one days of the date

hereof.

A summary of my receipts and payments as Liquidator is hereto

annexed.

Dated this day of 19 ,

Liquidator.
To

Note.—Section 157 (3) of the Companies (Consolidation) Act, 1908,

enacts that " An order of the Board releasing the Liquidator shall discharge
" him from all liability in respect of any act done or default made by him
" in the administi'ation of the affairs of the Company, or otherwise in re-

" lation to his conduct as Liquidator, but any such order may be revoked
" on proof that it was obtained by fraud or by suppression or concealment
" of any material fact."

APPLICATION BY LIQUIDATOR TO BOARD OF TRADE FOR
RELEASE (c).

{Title.)

I, the Liquidator of the above-named Company, do hereby

report to the Board of Trade as follows :

—

1. That the whole of the property of the Company has been realized

{y) Companies (Winding-up) conies liquidator in England under
Rules, 1909, r. 197. s. 149 (7) of the Act.

(3) Il)id., r. 55 (7). Where the (a) Companies (Winding-up)

liquidator lias resigned or been re- Rules, 1909, rr. 5 (b), 6 (c) and 8.

moved under s. 149 (6) of the Act (h) Ibid., Appendix, Form 98.

and then gets a release under this (c) Ibid., Aijpendix, Form 99

section, the Official Receiver be-
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for the benefit of the creditors and contributories [and a dividend to the

amount of shillings in the pound has been paid as shouTi by the

statement hereunto annexed, and a return of per share has been

made to the cijntributories of the Comi)any] ; [or Tliat so much oi the

property of the Company as can, according to tlie joint opinion of myself

and tlie Cojiimittoe of Inspection, hereunto unncxtil in writing under our

hands, be realized without needlessly protracting the Uquidation, has Ix-en

realized, as shown by the statement hereunto annexed, and a dividend

to the amount of shilUngs has been paid, together with a return of

* Add if per share to the contributories of the Company] ;
*

"^vf^^^'T'
^' ^ therefore rccpicst the Board of Trade to cause a reixjrt

" riehts of *^^ "^^ accounts to be prepared, and to grant a certificate of release.

"the con- Dated tliis day of 19 .

" tributories Liquidator.
" between
" themselves
" have been
"adjusted."

FORM OF RELEASE TO LIQUIDATOR.
In the High Court of Justice,

Xo. 00 of 19 .

In the Matter of the Companies (Consolidation) Act, 1908
and

In the Matter of the A.B. Compan}^ Limited.

Whereas by an Order of the Court made on the daj' of

19 , the above-named company was ordered to be wound-up by the

Court.

And whereas by a further Order of the Court made on the day
of 19 . X.Y. was appointed liquidator of the said companj%
and whereas the said X.Y. has made application to the Board of Trade in

pursuance of section 157 of the Companies (Consolidation) Act, 1908, and
the Board of Trade have, in accordance with the pro^'i^ions of .such section,

caused a report on his accounts to be prepared. Now the Board of Trade
having taken into consideration the said report do hereby order that the

release of the said X.Y. as such liquidator be and the same is hereby

granted.

Dated this day of 19

By the Board of Trade.

M.X.
Duly authorised in that behalf bj' the

President of the Board of Trade.
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Statement to Accompany Notice

(Title.)

Statement showing position of Company

Dr.

To total receipts from date of winding-up
order, viz :—

•

{State particulars under the several headings

specified in the Statement o/ Affairs.

)

Receipts per trading account
Other receipts ....

Less

Total

Payments to redeem securities

Cost of execution
Payments per trading account

Estimated to
produce as per
Coiiit)aiiy's

Statement of
Affairs.

Net realizations ......
Amounts received from calls on contributories made by

the Liquidator ..... . . £

Receipts.

Assets not yet realized, including

(Add here any special remarks

Creditors can obtain any further information by

Dated this day

(d) Companies (Winding-up
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OF Application tor Release (d).

at date of application for release.

Cr.

By Board of Trade and Court fees ^including

Stationery, I'l'inting and Postages . in respect of

Contributories, Creditors, and Debtors, and fee

for audit) .......
Law costs of petition

Law costs of Solicitor to liquidator

Other law costs ....
Liquidator's remuneration, viz. :

—

per cent, on £ assets realized

per cent, on £ assets distributed

in dividend .....
Shorthand writer's charges .

Special nianager'.s charges
Person appointed to assist in preparation

Statement of Affairs . . . .

Auctioneer's charges as taxed
Other taxed costs . . . . .

Costs of possession and maintenance of estate

Costs of notices in Gazette and local papers
Incidental outlay . . . . .

of

Total costs and charges . £

£ s. , d.

* State

number of

creditors.

Creditors, viz. :
—

* Preferential
* Unseciu'ed : dividend of «. d.

in the £ on £ .

The estimate of amount expected

to rank for dividend was £

Amount rotui'ned to contributories

Balance . . . .

Payments.

calls, estimated to produce £

the Liqwklalor thinks dc^irdble.)

inquiry at the office of the Liquidator,

of 19

(Signature of Liquidator.)

(Address.)

Rules, 1909, Appendix, Form 100.
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Notice of Release of Liquidator for Gazetting (e).

Name of
Company.

Address of Regis-
tered Oflice.

Court. Number of
Matter.

Liquidator's
Name.

Liquidator's
Address.

Date of
Release.

Dissolution of Company.

When a company has been wound-up and is about to be dissolved,

the books and papers of the company and of the liquidators may be

disposed of as follows (that is to say) :

—

(a) In the case of a winding-up by or subject to the supervision

of the Court in such way as the Court directs
;

(6) In the case of a voluntary winding-up in such way as the

company by extraordinary resolution directs.

But after five years from the dissolution of the company no

responsibility shall rest on the company, or the liquidators, or any

person to whom the cu.stody of the books and papers has been com-

mitted, by reason of the same not being forthcoming to any person

claiming to be interested therein (/). These provisions apply to a

limited partnership where it has been wound-up by the Court whether

on the ground of the previous dissolution of the limited partnership

or on any other ground {g)

.

Books of the company which are in the possession of a liquidator

after dissolution, and as to which he has received no direction, are

in his absolute control, and he can therefore not claim protection on

an application for discovery on the ground that he holds them on

behalf of some one else (A).

When the affairs of a company have been completely wound-up

in a compulsory liquidation, the Court must make an order that the

company be dissolved from the date of the order, and the company

will be dissolved accordingly.

The order must be reported by the liquidator to the Kegistrar

of Joint Stock Companies, who must make in his books a minute

of the dissolution of the company. In practice, however, orders

dissolving companies are not often made now.

If the liquidator makes default in complying with the require-

(e) Companies (Winding-up)

Rules, 1909, Appendix, Form 103

(9).

( / ) Companies (Consolidation)

Act, 1908, s. 222.

{g) Limited Partnerships (Wind-

ing-up) Rules, 1909, r. 19.

(h) London and Yorkshire Bank

v Cooper (1885), 15 Q. B. D- 473.
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merits of this section he will be liable to a fine not exceeding five

pounds for every day during which he is in default (i).

These provisions only apply to a liniitod paitnersliip where the

affairs of such partnership have been completely wound up by the

Court under an order for winding up not made on the ground that

the limited partnership has been dissolved (k).

After dissolution the Crown is entitled to assets which are held

in trust for the company, such as assets to which the company would

have been entitled if it had not been dissolved in a bankruptcy in

which it has proved (l).

Blackstone says {m) that hereditaments to which a dissolved

corporation was before dissolution entitled revert to the grantor, on

the ground that every grant to a corporation is for its life only, and

it has been held that a lease to a company terminates on its dissf)lu-

tion, and that therefore sureties for the lessee are released from their

liability (n). This view seems to be quite untenable having regard

to the winding-up provisions of the Act ; if right it would follow that

every grant or assignment or lease to a company would on its disso-

lution become void, and that even though it has parted with all

interest therein years before the dissolution. Joyce, J., in another

case (o) assumed that the company's interest vested in the Crown

in such cases, and said that the Crown would on payment of certain

fees convey it to a purchaser, who was entitled.

Where a dissolved company at its dissolution holds property on

trust for another, e.g. a purchaser (p) or debenture-holders, the

Court will appoint new trustees of the property, and will vest the

property in them under the powers conferred by the Trustee Act,

1893, or it is thought in spite of the decision of Buckley, J., in

Taylor's Agreements Trusts {q), will vest the property in the cestui

que trust (r) on the ground that the trustee, i.e. the company, cannot

(i) Companies (Consolidation) that it could not be said that the

Act, 1908, s. 172. trustee could not be found, because

(k) Limited Partnerships (Wind- that presupposed that he existed,

ing-up) Rules, 1909, r. 18. He also daclined to appoint a new
(l) Re Higginson and Dean, [1899] trustee and to make an order vest-

1 Q. B. 325. ing the property in him.

(m) Blackstone, 1st Ed. vol. i. (r) General Accident Assurance

p. 484. Corporation, [1904] I Ch. 147;
(n) Hastings Corporation v. Let- Richard MULh d: Co. (Brierlri/ II ill),

ion, [1908] 1 K. B. 378. [1905] VV. N. 30, and soc Ruddinglou

(o) Pryce Jones v. Williams, ia?iJ, [1909] 1 Ch. 701, which, how-
[1902T 2 Ch. 517. ever, only shows that the dissolu-

{p) No. 9, Bomore Road, [190G] 1 tion of an Industrial and Trovident

Ch. 359 ; Trusts of Land at Fam- Society is simply an alternative

borough, [1906] 1 Ch. 361, n. ; King way of winding it up, and is not a

of Hannover v. Bank of England dissolution in the sense in which

(1869), 8 Eq. 350. that word is used in s. 172 of the

{q) [1904] 2 Ch. 737, tho caso of Companies (Consolidation) Act,

a patent; the learned Judge held 1908.

S.C.L. 3 S
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be found, and that tlic case is therefore covered by sections 26 and 35

of the Trustee Act, 1893, if these cases or any of them are law it is

submitted that Hastings Corporation v. Letton (s) cannot be so.

Blackstone also takes the view (t) that debts due to or from a

corporation die with its dissolution. Unless the debts liave been

assigned (w) or any trust has been created this would perhaps be

the case, but it is submitted that it is at all events arguable that in

such cases a debt due to a corporation would go to the Crown as

bona vacantia. A surety for the debts of a company will usually be

liable in spite of the dissolution of the company {x). Where a com-

pany holds property as a joint tenant, such property will on its

dissolution devolve on the other joint tenant (?/).

Where a company has been dissolved, a solicitor who continues

an action commenced before dissolution will be liable to pay to the

other side the costs as between solicitor and client of all proceedings

after dissolution, even though he does not know of the dissolution,

and such lack of knowledge does not arise through any fault of his,

and the name of the company will be struck out (z), the only excep-

tion to this rule being where the proceedings have been ready for

hearing before dissolution and have been delayed solely by the state

of business of the Court (a). This exception holds good even where

the proceedings have been assigned to the wrong Judge, and have

subsequently by consent been transferred to the right Judge (6).

Though a liquidator may in some cases be entitled to take steps

for a dissolution without having satisfied all claims (c), it will usually

be a dereliction of duty for him to do so {d), and as such may be

restrained by injunction (e).

Power of Court to declare Dissolution Void.

If the dissolution is once completed, the proper course will be to

proceed under section 223 of the Act, which makes the following

provision :

—

Where a Company has been dissolved, the Court may at any time

witliin two years of the date of the dissolution, on an application (/

)

(s) [1908] 1 K. B. 378.

(t) Blackstone, 1st Ed. vol. i.

p. 484 : see also Popular Life
Assurance Co., [1909] 1 Cli. SO.

(u) See Tolhurst v. Associated

Portland Cement Manufacturers,

[19031 A. C. 414.

(x) lie Fitzgeorge, [1905] 1 K. B.

462.

{y) Bodies Corporate (Joint

Tenancy) Act, 1899, s. 1 (2).

(z) Yonge v. Toynbee, [1910] 1

K. B. 215, overruling Saltan v. New
Beeston, [1900] 1 Ch. 4.3; West-

bourne Orove Drapery Co. (1879),

39 L. T. 30. See also Pinto Silver

Mining Co. (1878), 8 C. D. 273;
London and Caledonian Marine
Insurance Co. (1879), 11 C. D. 140.

(a) Crookhaven Mining Co. (186()),

3 Eq. 69 ; Whitcley Exerciser v.

Carnage, [1898] 2 Ch. 405.

(b) Watchmakers^ Alliance and
Ernest Ooode^s Stores (1905), 5 Tax
Cases, 117.

(c) Haytor Granite Co. (1865), 1

Ch. 77.

(d) Qooch v. London Banking Co.

(1886), 32 C. D. 41.

(e) Elphinstone v. Monkland Iron

and Coal Co. (1886), 11 A. C. 332.

(/) ^he application must be
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being made for the purpose by the liquidator of the Company or by any
otlicr person who appears to the Court to be interested, make an order,

upon such terms as the Court tliinks fit, dechiring the dissolution to have

been void, and thereupon such proceedings may be taken as might havo

been taken if the Company had not been dissolved.

It is the duty of the person on whose application the order was
made, within seven days after the making of the order, to file with

the Kegistrar of Joint Stock Companies an office copy of the order,

and if that person fails so to do he will be liable to a fine not exceed-

ing five pounds for every day during which the default continues (g).

The Court will make such an order on the application of a creditor

of the dissolved Company who cannot get paid otherwise, and who
applies with reasonable promptitude (gg).

Before this section or the corresponding provision of the Act of

1907 came into force it was held that a voluntary liquidator who had
without fraud, but with full knowledge that debts had not been paid,

distributed the assets of the company among its contributories, was,

after the dissolution of the company personally liable to the

creditors {h).

This decision may still have its importance, even in a compulsory

winding up, for the dissolution can only be declared void within two
years, while the release of the liquidator can be revoked at any time,

though only where there has been fraud or suppression or conceal-

ment of a material fact {i). The last-mentioned case was a case

where the facts would, it is thought, have supported a finding of

fraud, and had it proceeded on this ground, it would have been easy

enough to support, for there would have been a tort, and, whatever

the position of the liquidator, persons who were injured and were
bound to be injured by his act would have their redress against

him (Jc). Unfortunately, the case proceeded on dicta in earlier

cases (l), which suggest that a liquidator is a trustee for creditors,

and that consequently he is liable to them for breach of trust or

before the Judge in open Court

;

in Scotland under the section must
Companies (Winding-up) Rules, be institudcd by the Lord Advocate
1909, rr. 5 and 6. In Henderson's or a procurator fiscal, as the Lord
^igre^ (1911), 105 L.T. 370, where the Advocate directs: Companies (Con-

order was sought because there solidation) Act, 1908, s. 276.

were undistributed assets, Nevillb, (gg) Spotisiroodr, Dixon, and
J., required the Crown to be served Hunting, [1912] 1 Ch. 410. In this

as such assets were apparently case the creditor liad not hoard i>f

bona vacayitia. Ultimately, it was the winding-up till after the disso-

not considered necessary to re- lution : tv new company who had
suscitate the company as the Crown agreed to pay the di-solved com-
made no clain\ and the liquidator pany's debts was held not to Ijo a
gave an undertaking to pay the proper party.

costs of the Crown and his own (h) PnUJord v. Dcvcnish, fIO(t:j|

costs to bo taxed out of the funil 2 Ch. (525.

and to distribute the residue amrmg (i) See Companies (Consolida-

tho shareholders subject to his tion) Act, 1908, s. 157 (.3).

reasonable costs of distribution and (/.•) See, however, Schooner I'otul

to submit his account to the Board Conl Co., [1888] W. N. 70.

of Trade. For orders see infra, (l) See Oriental Inland iSteam Co.

pp. i:i22 etseq. (1874), 9 Ch. 557; Blar/c tb Co.'s

(g) Companies (Consolidation) Case (1872), 8 Ch. 254 ; London and
Act, 1908, s. 223. Tlie offence may Caledonian Marine Insurance Co,

bo prosecuted under the Summary (1S79), 11 C. D. 140.

Jurisdiction Acts : all prosecutions



996 Effect of Winding-up Order

negligence. This view seems to be consistent witli neither Coxon v.

Gorst (m) nor Knowles v. Scott (n) ; and it is thought that the latter

case was not sufficiently distinguished by saying that as the company
was there not dissolved there was a remedy by misfeasance pro-

ceedings. That was very true, but on an application under that

section money or property recovered must be repaid or restored to

the coffers of the company, and there can usually be no order for

payment to an individual creditor (o). No doubt the liquidator is

bound under the Act to distribute the assets of the company equally

among the creditors, but it is submitted that the cases above cited (p)

establish that this is not a duty owed to any individual creditor. If

this is the case during winding up it is difficult to see why it should

be otherwise after dissolution.

(m) [1891] 2 Ch. 73.

(n) [1891] 1 Ch. 717. In HilVs

Waterfall Estate and Gold Mining
Co., [1896] 1 Ch. 947, it was said

that while a liquidator is not a
trustee of surplus assets for con-

tributories during winding-up, he

may possibly be liable as an officer

of the Coiu-t to creditors in a com-

pulsory winding-up. It is, how-
ever, submitted that the fact that

he is an officer of the Coiurt cannot

make a difference.

(o) For an exception to this rule,

see Watchmakers^ Alliance and Ernest

Goode's Stores (1905), 5 Tax Cases,

117, and New Zealand Join Stock

and General Corporation (1907), 23

T. L. R. 238, but there the Crown
claimed and got payment through

the company, and because it was
entitled to priority over the other

creditors of the company.

(p) I.e. Cozonv. Gorst, [1891] 2 Ch^

73 ; Knowles v. Scott, [1891] 1 Ch.

717.



CHAPTER XI.

Powers of Court and Liquidator.

Delivery of Property to Liquidator.

In a winding-up by the Court the liquidator takes into his custody

or under his control all the property and things in action to which

the company is or appears to be entitled.

In a winding-up by the Court in Scotland or Ireland, if and so

long as there is no liquidator, all the property of the company is

deemed to be in the custody of the Court (a).

The Court may, at any time after making a winding-up order,

require any contributory for the time being settled on the list of

contributories, and any trustee, receiver, banker, agent, or officer {h)

of the company to pay, deliver, convey, surrender, or transfer

forthwith, or within such time as the Court directs, to the liquidator,

any money, property, or books and papers in his hands to wliich the

company is pritm facie entitled (c).

If any director, officer, or contributory of any company being

wound-up destroys, mutilates, alters, or falsifies any books, papers,

or sectirities, or makes or is privy to the making of any false or

fraudulent entry in any register, book of account, or document

belonging to the company with intent to defraud or deceive any

person, he will be guilty of a misdemeanour, and be liable to imprison-

ment for any term not exceeding two years, with or without hard

labour (d).

Section 173 of the Act provides that general rules may be made
for enabling the powers of the Court for requiring delivery of property

or documents to the liquidator to be exercised or performed by the

liquidator as an officer of the Court and subject to the control of the

(o) Companies (Consolidation) the account of the liquidator in-

Act, 1908, s. 150. stead of to the Uquidator, and
(b) An auditor has been hold not any such order may bo enforced

to be an officer within the moaning in the same manner as if it had
of this section : Findlay v. Waddcll, directed payment to tho liquidator.

[1910] S. C. 070. All moneys and securities paid or

(c) Companies (Consolidation) dolivered into the Bank of England
Act, 1908, s. IG-t. Tho Court may or any branch thereof in the event
also order any contributory pur- of a winding-up by tho Court will

chaser or other person from whom be subject in all respects to the
money is due to the company to order < if tho Court : ibid., s. 1G7.

pay the samo into tho Bank of (d) Companies (Consolidation)
England or any branch thereof to Act, 1908, s. 210.
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Court. The Companies (Winding-up) Eules, 1909, accordingly

contain the following provision :

—

The powers conferred on the Court by Section 164 of the Act, shall be

exercised by the Liquidator. Any contributory for the time being on the

list of contributories, trustee, receiver, banker or agent or officer of a Com-
pany wliich is being wound up under order of the Court shall, on notice

from the Liquidator and within such time as he shall by notice in writing

require, pay, dehver, convey, surrender or transfer to or into the hands

of the Liquidator any sum of money or balance, books, papers, estate or

effects wliich happen to be in liis hands for the time being and to wliich

the Company is prima facie entitled (e).

Under this section an order lias been made on a director and

contributory of a company, requiring liim to give the liquidator

possession of property which he was under contract to sell to the

company, and which the company had either wholly or partly paid

for (/). The Court has also, apparently on a summons in a deben-

ture-holder's action, required books and documents, which were

subject to the debenture-holder's charge, but not part of his title-

deeds, and were in the hands of a receiver appointed in the action

to be handed over to the liquidator on his undertaking to produce

them to the plaintiff in the action or the receiver (g). This case

turned on the statutory duties of the liquidator. Apparently,

however, the books belonged to the debenture-holders until they

were satisfied, and not to the company at all.

The Court can, under section 164 ortly make an order on the

persons named in the section, and the Court or the liquidator caunot

under the section get an order against a creditor. It would seem,

moreover, that a constructive trust will usually not be within the

section (h). Where a large sum of money was paid by a promoter of

a company to a banker in order to induce him to allow the company
to open an account with him, it was held that though the money so

paid was misapplied, and obviously came out of the promotion

money, the Court could make no order as the money had not been

paid directly by the company, and so could not be said to be part

of its property (i). Applications to the Court under this section

should be made by summons or motion (k), preferably by summons.

If an application is made to commit a Member of Parliament for

(e) Companies (Winding-up) 3 De G. & Sm. 102 ; Cox's Case
Rules, 1909, r. 7G. For form of (1849), 3 De G. & Sm. 180 ; and
notice see infra, pp. 999 and 1000. see post, p. 1056, as to who is an

(/) Oakwell Collieries Co., [1879] officer.

W. N. 65. {i) Imperial Land Co. of Mar-
{g) Engel and South Metropolitan seilles. Re National Bank (1870), 10

Brewing and Bottling Co., [1891] Eq. 298.

1 Ch. 442 ; cf. also Chyne Tin Plate {k) The Court will not make an
Co. (1883), 47 L. T. 439. Ex parte order : Commercial Union

ill) Ex parte Hawkins (1868), IFine Co. (1865), 35 Beav. 35. For
3Ch. 787; Hollinsworth\i Case(1849), form of order see infra, p. 1000.
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failing to comply with an order under this section, he may claim

privilege during the sitting of Parliament, and for forty days before

and after. The application may, however, be renewed when the

privilege is gone [1).

Inspection of Books.

After an order for a winding-up by or subject to the supervision

of the Court, the Court may make such order for inspection by
creditors and contributories of the company of its books and papers

as the Court thinks just, and any books and papers in the possession

of the company may be inspected by creditors or contributories

accordingly, but not further or otherwise (m).

On a winding-up this section supersedes tlic various sections of the

Act giving rights of inspection while the company is a going con-

cern (n), and also any rights given by the articles (o). No absolute

right of inspection is given by it, but the Court has a discretion, and
will only allow inspection where the person seeking it wants it for

the general purposes of the liquidation, and not for the purpose of

prosecuting any claims he may have against the directors or pro-

moters (p), or of helping him in any claim he may have as a dis-

sentient shareholder on a reconstruction (q). Under the section the

Court cannot decide any question as to who is entitled to any of the

books of a company (p), but perhaps this point is not very important

as it would seem that the liquidator is entitled to all books required

for the purposes of the liquidation (r). A person entitled to inspect

is prima facie entitled to employ an agent or an expert to inspect

at his own expense (s), and it is thought that there is nothing in this

section to rebut this presumption (/.). A person inspecting under the

section may take copies (m).

NOTICE BY LIQUIDATOR REQUIRING PAYMENT OF MONEY
OR DELIVERY OF BOOKS, ETC., TO LIQUIDATOR (.r).

{Title.)

* Name of Take notice tliat I, the undersigned *
, liave been

liquidator, appointed Liquidator of tlie above-named Companj', and that you,

{I) Anglo-French Co-operative So- (r) Engel v. South Metropolitan

ciety (1880), 14 C. D. 533. Brewing and Bottling Co., [1892] 1

(m) Companies (Consolidation) Ch. 442 ; hut fiee National Financial
Act, 1908, s. 221. For forms of Corporation {lSC^l), 15 W. B.. idO.

orders see infra, pp. 1001 and 1002. («) Bevan v. Webb, [1901] 2 Ch.

(n) Kent Coaljiekh Syndicate, 59 ; Norey v. Keep, [1909] 1 Ch.

[1898] 1 Q. B. 754; Somerset v. 661; Gold Coast Finance Syndicate

Land Secxtrities, [1897] W. N. 29. [1904] W. N. 73^ but see the dicta

(o) Yorkshire Fibre Co. (1870), of Cotton, L.J., in West Devon
9 Eq. 050; but see Fx parte Great Consols Mine (IS84), 21 C. T).

Brinsley (18GG), 30 L. J. (cH.) 150, as lOG.
to Secrecy Clauses in the articles.

(<) s^e Ex parte Buchanan (1800),
(p) North Brazilian Sugar Fac- if, L. t. 261.

lories (1887), 37 C. D. 83.
(,<) Arauco Co., [1899] \V. N. 134.

{q) Morgan's Case (1884), 28 (.r) Companies (Winding-up)
^' ^- 620. Rules, 1909, Appendix, Form 41.
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t Name of the iindor-mentioned f ," are required, within

person to days after service hereof, to pay me [or deUver, convey, surrender,

?^ ^°?^ notice
^j, transfer to or into my hands] as Liquidator of the said Company

IS addressed.
.

i ^

+ Address ^^ my office, situate at $ &c. the sum of £ , being

of liquida- the amount of debt apjiearing to be (hie from you on your account
tor s omce. ^rjth the said Compan}' [or any sum or balance, books, papers, estate

or effects], [or specifically describe the ])roperty] now being in j^our

hands to whicii the said Companj' is entitled [or otherwise as the case

may be].

Dated this day of 19 .

(Signed)

Liquidator.

Tot
Address.

ORDER UNDER SECTION 164 FOR PAYMENT OF MONEY TO

OFFICIAL RECEIVER AND LIQUIDATOR.

(Title.)

Upon Motion this day made iinto tliis Court by Counsel on behalf of

Harold de Vaux Brougham f)f 33 Carey Street in the County of London

the Official Receiver and Pi'ovisional Liquidator of the above-named Com-
pany and upon hearing Counsel for F. B. Limited and H.B. And upon

reading tlie Order to wind-up the above-named Company dated the 22nd

July 1908 the two several Affidavits of G.A.E. filed the 27th and 28th

July 1908 the Affidavit of G.H.B. filed the 28th July 1908 and the several

Exhibits in the said Affidavits or some of them respectively referred to.

And upon hearing the evidence of G.C.P. taken orally before tliis Court

tliis day.

This Court doth Order that the said F. B. Limited do on or before

4 o'clock in tlie afternoon of this day pay to the said Harold de Vaux
Brougham the Official Receiver and Provisional Liquidator of the said

International Securities Corporation Limited the sum of £ in the

possession of the said F. B. Limited and to wliich sum the said Inter-

national Securities Corporation Limited is prima facie entitled.

And it is Ordered that the said H.B. do on or before 4 o'clock in the

afternoon of tliis day pay to the said Harold de Vaux Brougham as the

Official Receiver and Provisional Liquidator of the said International

Securities Corporation Limited the three several sums of £ , £ and

£ making together £ in the possession of the said H.B. and to wliich

sum the said Corporation is prima facie entitled.

And it is Ordered tliat the remainder of the said Motion against the

said F. B. Limited and the said H.B. do stand over until Friday next

the 31st July instant. {Re International Securities Corporation, Ltd,,

00196 of 1908. SwiNFEN Eady, J., July 29th, 1908.]



Summons for Inspection of Books 1001

SUMMONS for inspection OF BOOKS.

In the Hion Court of Justice,

Companies (Winding-up).

Mr. Justice Swinfen Eady.

No. 00317 of 1907.

In the Matter of the Companies Acts 1862 to 1900

and

In the Matter of Tiie Brazihan Rubber Plantations and Estates Limited

and

In the Matter of the Estates and Industrial Syndicate Limited.

Let the Official Receiver under tlie Companies (Winding-up) Act 1890

in the above-named Matters attend at tiie Chambers of the Registrar

Companies (Winding-u]i) Bankrujitcy Buildings, Carey Street, London, on

Friday the 2nd day of April 1909 at 12 o'clock at noon on the hearing of

an ajjplication of E.B. at one time a Director of the Brazilian Rubber

Plantations and Estates Limited for an order that lie may be at liberty bj'

his Solicitor to insix»ct and take copies of the Books and papers of the

Brazilian Rubber Plantations and Estates Limited and of the Estates

and Industrial Syndicate Limited in the possession of the Official Receiver.

Dated the 30th day of March 1 909.

This Summons was taken out b}- G.M. & W. of in the City

of London.

Solicitor for the Applicant.

To the Official Receiver,

Companies (Winding-up).

Note.—If you do not attend either in person or by j'our Solicitor at

the time and place above-mentioned such order will be made and pro-

ceedings taken as the Judge (or Registrar) may tliink just and expedient.

Ordfji Endorsed on above Summons.

In the High Court of Justice,

Companies (Winding-up).

Mr. Registrar Hood.
Friday the 2nd day of April 1909.

Appeared the Solicitors for the Applicant and the Official Receiver

and Liquidator of the Company in i>erson.

Read Order to Wind-up dated 14th January 1908.

Order giving liberty to the Applicant to inspect the Minute B<5ok and

such other documents of the Company in the possession or power of the

Official Receiver and Liquidator of the Company as relate to or concern

the Applicant and to take copies and abstracts theivfrom as the Applicant

may be advised at his expense.

Liberty to apply.

H. J. Hood,
Registrar.
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ANOTHER SUMMONS FOR INSPECTION OF BOOKS.

In the High Cotjkt of Justice,

Companies (Winding-up).

No. 00277 of 1901.

Mr. Justice Buckley.

In the Matter of the Companies Acts 18G2 to 1890

and
In tlie Matter of the London and (jllobe Finance Corj)oration Limited.

Let George Stapylton Barnes Esq. the Official Receiver and Liquidator

of the above-named Company attend at the Office of the Registrar, at the

Bankruptcy Buildings Carey Street London on Tuesday the 3rd day of

June 1902 at 11.30 o'clock in the forenoon on the hearing of an application

of A.R. of in the County of for an

order that the said George Stapylton Barnes do at all reasonable times

upon reasonable notice produce to the Applicant or liis Solicitors at the

Office of the Official Receiver in Companies Liquidation situate at 33 Carey

Street Lincolns Inn all books and documents in his possession or power
relating to the above-named Company and that the Applicant and liis

Solicitors be at liberty to inspect and peruse the documents so produced

and to take copies and abstracts thereof and extracts tlierefrom as the

Applicant may be advised at his own expense.

Dated the 16th day of May 1902.

Tliis Summons was taken out by N.G. & G. of

London E.G.

Solicitors for the Applicant.

Note.—If you do not attend either in jierson or by your Solicitor at

the time and place above-mentioned such order will be made and pro-

ceedings taken as the Judge (or Registrar) may think just and expedient.

Order Endorsed on above Summons.

In the High Court of Justice,

Companies (Winding-up).

Mr. Registrar Hood.
Tuesday the 3rd day of June 1902.

Appeared N.G. & G. for the AppUcant. The Official Receiver and

Liquidator in person.

Read Order to Wind-up dated 30th October 1901.

Order Liberty to the Applicant to inspect such of the Books and other

documents of the Company as are material to the Applicant's Case.

Liberty to apply.

H. J. Hood,
Registrar.

Vesting of Property of Unregistered Companies.

If an unregistered company has no power to sue and be sued in

a common name, or if for any reason it appears expedient, the Court

may by the winding-up order, or by any subsequent order, direct

that all or any part of the property, real and personal (including

things in action) belonging to the company, or to trustees on its
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behalf, is to vest in the liquidator by his official name, and thereupon

the property or the part thereof specified in the order will vest

accordingly ; and the liquidator may, after giving such indemnity

(if any) as the Court may direct, bring or defend in his official name

any action or other legal proceeding relating to that property, or

necessary to be brought or defended for the purposes of effectually

winding up the company and recovering its property {y).

In spite of the fact that a company had registered pending a

winding-up petition, ]\Ialins, V.-C, in one case made an order under

this section {z). His decision proceeded on the ground that registra-

tion after the commencement of the winding-up was a mere nullity.

No doubt there should be no such registration, but if ever the case

sjiould occur again it will be well to remember that the sectioii of

tlie present Act («), which deals with the effect of the certificate of

the Registrar on the incorporation of the company is somewhat

stronger than section 192 of the Companies Act, 1862. Where an

order has been made under this section vesting property in all the

liquidators of a company, some of such liquidators will not have

power to convey the whole legal estate, even if the Court has

authorized the liquidators who have joined in the conveyance to do

acts which the Act authorizes all the liquidators to do (b). Property

which vests in the liquidator under this section vests in him in his

official character, and not personally, and he will therefore not be

personally liable for arrears of rent-charge, which have accrued after

the property vested in him. If an action is brouglit against him

personally to recover such arrears, the Court will, acting under its

general jurisdiction, stay the action (c).

Orders under the section will usually not be made ex parte, but

the summons should be served on the trustees or other persons in

whom the legal estate was vested prior to the order (d). It has

been held (e) that the application should be made in the name of

the company, and not of the liquidator, but this is not the practice

now (ee). The Court will not make a general order authorizing a

liquidator to exercise the powers conferred by the section (e).

{y) Companies (Consolidation) only to pas3 two-sixths of the

Act, 1908, s. 272. legal estate.

(z) Hercules Insurance Co. (ISll), {c) GraJuim v. Edge (1888), 20

11 Eq. 321. Q. B. D. 683.

(a) Companies (Consolidation) (d) Albion Mutual Permanent

Act, 1908, s. 17. There is, perhaps. Building Society (1888), 57 L. J.

not much difference on this point, (ch.) 248, not following Albert Life

but tlie decision was perhaps a Assurance Co. (1809), 18 W. li. 91.

somewhat doubtful one. See also (e) Britannia Permanent Benefit

Companies (Converted Societies) Building Society (1891 ), 03 L. T.

Act, 1910. 304.

(6) Ebsworth and Tidy's Con- (cc) See order in Birkbrck Per-

tract (1889), 42 C. D. 23. Tliore inanent Benefit Buildlm/ Society,

were in this case six liquidators, 00213 of 1911, set out infra, p.

and a conveyance by two was held 1004.
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order vesting property of unregistered company
in liquidator under section 272 of the act.

{Title.)

Upon the application by summons dated the 6th day of October, 1911,

of H. de V.B. the Official Receiver and Liquidator of the above-named

Society and upon hearing Counsel for the Applicant and for W.J.R. and

H.W.N., and upon reading the Order to Wind-up dated the 20th June,

1911, and the Affidavit of G.B.H. filed the 12th day of October, 1911, and

the several Exhibits therein referred to :

—

It is Ordered that all the property real and personal (including tilings

in action) belonging to the above-named Society or to any trustees or

trustee on its behalf do vest in the said H. de V.B. the Official Receiver

and Liquidator of the above-named Society by his Official name.

And it is Ordered that the costs of the said W.J.R. and H.W.N, of

this Aiiplication be taxed and paid by the said Official Receiver and Liqui-

dator out of the assets of the said Societ3% [Re The Birkheck Permanent

Benefit Building Society, 00213 of 1911. Mr. Registrar Hood, October

17th, 1911.] (eee)

Powers of a Liquidator.

The liquidator in a winding-up by the Court has power, in the

case of a winding-up in England, with the sanction either of the

Court or of the Committee of Inspection (/), and, in the case of a

winding-up in Scotland or Ireland, with the sanction of the Court

—

{(i) To bring or defend any action or other legal proceeding in

the name and on behalf of the company
;

{h) To carry on the business of the company, so far as may be

necessary for the beneficial winding-up thereof
;

(c) In the case of a winding-up in England, to employ a solicitor

or other agent to take any proceedings or do any business

which the liquidator is unable to take or do himself ; but

the sanction in this case must be obtained before the em-

ployment, except in cases of urgency, and in those cases

it must be shown that no undue delay took place in obtain-

ing the sanction
;

{d) In the case of a winding-up in Scotland or Ireland, to appoint

a solicitor or law agent to assist him in the performance of

his duties.

The liquidator in a winding-up by the Court has power, but

(subject to the provisions of the section) in the case of a winding-up

in Scotland or Ireland, only with the sanction of the Court

—

{a) To sell the real and personal property, and things in action

of the company by public auction or private contract, with

(eee) Another very sweeping order and Companies (Winding-up) Rules,
was made in this liquidation by 1909, r. 205, as to the official re-

Mr. Registrar Hood on 11th ceiver exercising such powers. The
January, 1912. rule will not apply where the

(/) Sees. IGO (9) of the Act as to official receiver is the liquidator:
the Board of Trade's powers where Re Duncan, [1892] 1 Q. B. 331, 879.
there is no committee of inspection. And see supra, pp. 941 and 942.
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power to transfer tlie whole thereof to any person or com-
pany, or to sell the same in parcels

;

(6) To do all acts and to execute, in the name and on behalf of

the company, all deeds, receipts and other documents, and
for that piu'pose to use, when necessary, the company's

seal

;

(c) To prove, rank, and claim in the bankruptcy, insolvency, or

sequestration of any contributory, for any balance against

his estate, and to receive dividends in tlie banki-uptcy,

insolvency, or sequestration in respect of that balance, as

a separate debt due from the bankrupt or insolvent, and
rateably with the otlier separate creditors

(/y) ;

(d) To draw, accept, make, and indorse any bill of exchange or

promissory note in the name and on behalf of the company,
with the same effect with respect to the liability of the

company as if the bill or note had been drawn, accepted,

made or indorsed by or on behalf of the company in the

course of its business
;

(e) To raise on the security of the assets of the company any
money requisite

;

(/) To take out in his official name, letters of administration to

any deceased contributory, and to do in his official name any
other act necessary for obtaining payment of any money
due from a contributory or his estate which cannot be con-

veniently done in the name of the company ; and in all

such cases the money due will, for the purpose of enabling

the liquidator to take out the letters of administration or

recover the money, be deemed to be due to the liquidator

himself

;

(7) To do all such other things as may be necessary for winding-

up the affairs of the company and distributing its assets.

The exercise by a liquidator in a winding-up by the Court in

England of the powers conferred by this section is subject to the

control of the Court, and any creditor or contributory may apply to

the Court with respect to any exercise or proposed exercise of any of

those powers.

In the case of a winding-up in Scotland or Ireland the Court may
provide by any order that the liquidator may exercise any of the

above powers, except the power to appoint a solicitor or law agent

without the sanction or intervention of the Court.

ig) Seo r. 17 of the Limited boca adjudged bankrupt, or liaviiig

Partnerships (Winding-up) Rules, entered into an arrangement to pay
1909, post, p. 1151, as to the rights his creditors loss than 20s. in tho £,

of the hquidatorof a limited partner- or dying in insolvent circumstances,

ship where tho rights of separate and of an order being made for tho
creditors of a partner are preserved administration of his estato accord-
in the event of such partner having ing to the law of bankruptcy.
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Where a liquidator is provisionally appointed ))y the Court, the

Court may limit and restrict his powers by the order appointing

Mm.
In a winding-up by the Court in Scotland the liquidator is subject

to rules made under the Act to have the same powers as a trustee on

a bankrupt estate {h).

Proceedings by or on behalf of a Company.

A (jucstion which frequently occurs in practice is whether pro-

ceedings ought to be brought by or against the company or by or

against its liquidator. It woidd seem that the company's name

should be used where the object of the action is to recover a debt or

to recover or protect property the title to which is in the company (i),

and it should also be used where it sought to put in force some

statutory remedy or right which is given to the company and not to

its liquidator (k). On the other hand, where such remedy or right

is given to the liquidator (/), or where the liquidator is setting up

some right which the company when a going concern had not got,

but which he as liquidator has got, there the liquidator will be the

proper plaintiff (m). At one time there seems to have been some

doubt as to whether a liquidator's rights were ever higher than those

of the company which he represented {%), and it was pointed out that

thouc^h no doubt he represented the creditors of the company, he

only did so because he represented the company (o) ; but it would

seem clear that there are cases where a liquidator has higher rights

a^^ainst the members of a company than the company had, and the

Act expressly gives him certain rights which while the company was

a goincf concern it had not, thus he can in many cases resist a claim

for rescission of a contract to take shares where the company could

not have done so (p), and he is entitled to take proceedings to im-

peach some act or deed of the company which is made voidable in the

interest of the creditors and contributories (q), {e.g. proceedings on

the ground of fraudulent preference), which were not open to the

company. A liquidator will, however, be bound by admissions made

by tlie company to the same extent as the company itself was

(h) Companios (Consolidation) to iiso the liquidator's name will

Act, 1908, s. 151. be given, see supra, p. 575.

(i) Turqiiand v. Kirhy (1867), 4 {in) Kent v. La CommunauM dcs

Eq. 123 ; Kent v. La CotmmmauU Sceurs da Charity, [1903] A. C. 220.

dcs Sceurs de Charity, [1903] A. C. (n) Waterhouse v. Jamicson

220, which, though decided under (1870), L. R. 2 H. L. Sc. 29.

the Canadian statute, seems in (o) Re Duckworth (1867), 2 Ch.

point. 578.

(fe) Kintrcas Case (1869), 5 Ch. (p) London Celluloid Co. (1888),

95. 39 C. D. 190.

(I) E.g. misfeasance proceed- (<?) Kent v. La Communaute dea

ings. As to the cases where leavo Soeura de Charity, [1903] A. C. 220.
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bound (r). A banlauptcy notice founded on a judgment obtained

by the company, must be given in the name of the company (.«).

With regard to proceedings against the liquidator personally and

not against the company, it would seem that such actions would

lie (1) where the application is in the winding-up, and is with a view to

enforcing some right or escaping some liability in the winding-up
;

(2) where the liquidator has entered into a contract under wliich he

pledges his personal credit, or possibly where the title to the property

which is the subject of the action is vested in him
; (3) where the

liquidator has personally been guilty of some wrongful act or default.

Cases coming under class (1) need prol)ably not be further dealt with

here. An example of this class of case is, however, afforded by an

application by a person to have his name removed from the list of

contributories. Turning to class (2) it would seem that in the usual

case a liquidator simply contracts as agent for the company, and it

will be tlie company or its assets, and not the liquidator who will be

personally liable (l) ; but a liquidator will, of course, be personally

liable where he has pledged his own credit, e.g. by personally guaran-

teeing wages of persons employed by him (u). A liquidator will not,

however, be personally liable for a rent-charge over land occupied

by him as liquidator, even though such land has been vested in him

under section 272 of the Act (x), or for rates on property he has

occupied as liquidator (y).

Turning to class (3) a liquidator will sometimes be liable where

he has distributed the assets, without making provision for debts

he knew or ought to have known of. It would seem that in a com-

pulsory liquidation a liquidator cannot be made personally liable at

the suit of a third party, e.g. a creditor, for mere negligence his

liability will be limited to cases where he has been guilty of bad faith

or gross personal misconduct (z). It has been held that a voluntary

liquidator who knows of certain debts and yet deliberately distributes

the assets of the company without regard to them, and without

providing for them will be personally liable at the suit of creditors

after the company has been dissolved (a). And before dissolution a

liquidator who has distributed the assets of a company without

{r) WcUerhoiiscv.Jam{eiion(lS10), (x) Graham v. Edge (1888), 20

L. n. 2 H. L. Sc. 29, as explained Q. B. D. G83.

,• n Alvinda and Tirito Co. (IS8.S), (y) Itcfi. v. Curzon (1882), 4(5

.38 C. D. 415, and London Cdhdoid L. T. 159.

Co. (1888), 39 CD. 190. (z) Knowlcs v. ScoU, [1891J 1

(«) Re Winterbottom (1868), 18 Cli. 717.

Q. B. D. 446. (a) Pulsjord v. Deviniah, fl90;{]

{t) Anglo-Moravian Hungarian 2 Ch. 625 ; London and Caledonian

Junction Railway (1875), 1 C. D. Marine Insurance Co. (1879). 11

130. C. D. 140 ; see also Thames Steam

(u) See Original Hartlepool Coir Ferry Co. (1879), 40 L. T. 422.

lieries (1882), 51 L. J. (ch.) 508,
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providing for debts of the company, sucli as, for instance, tlie Crown's

claim for income tax, will be liable on a claim for misfeasance (6).

In Pulsford v. Devinish (c) a good deal of emphasis is laid on the

fact that the winding-up was concluded, and that a voluntary

liquidator does not like a liquidator in a compulsory liquidation at

the conclusion of the winding-up get a release. But the case pro-

ceeds on dicta, made in cases {d) where the liquidation was com-

pulsory, which say that the liquidator is liable as a trustee for the

creditors of the company. Apart from fi'aud it is submitted that

this case is not reconcilable with Knowles v. Scott (e).

Where proceedings are taken by a liquidator in the name of the

company the Court has no power to order the liquidator to pay the

costs personally (/), but in a proper case an order can be obtained

for the company, if a limited company, to give security for

costs (9).

Where proceedings are brought by a liquidator personally he can

be ordered to pay the costs {h), but he cannot be ordered to give

security for costs {i).

With regard to the cases where a liquidator will be ordered to

pay the costs personall3^ Where he is in the position of a defendant

he will usually not be ordered to do so unless he has been m some way

to blame or guilty of misconduct of some sort {h), though where he

is substantially in the position of a plaintifi, as on an application to

stay all further proceedings on a misfeasance summons issued by

him [1), or to discharge an order for public examination obtained by

him, there he will be in the same position as an ordinary litigant, and

will usually have to pay the costs personally if he fails (m). No

(6) Watchmakers' Alliance v. security will be ordered. See infra,

Ernest Ooode's Stores (1905), 5 pp. 1011 and 1012 for orders.

Tax Cases, 117; Neiv Zealand (h) Cp. Pitts v. La Fontaine

Joint Stock and General Corporation (1 881), 6 A. C. 482 ; Ex parte Anr/cr-

(1907), 23 T. L. R. 238. stein (1874), 9 Ch. 479; Official

(c) [1903] 2 Ch. 625. Manager of Grand Trunk, etc.. Rail-

id) Cp. Oriental Inland Steam way v. Brodie (1853), 3 De G. M. &
Co. (1874), 9 Ch. 557; Black and G. 146; W . Powell and Sons, [l^SiO^']

Co.'a Case (1872), 8 Ch. 254. 1 Ch. 681.

(e) [1891] 1 Ch. 717 ; see also (i) Strand Wood Co., [1904] 2

Coxon V. Gorst, [1891] 2 Ch. 73, Ch. 1, overruling SevctUh East

and sMpm, pp. 995 and 99G. Central Building Society (1885),

(/ ) Eraser v. Province of Brescia 61 L. T. 109.

Tramways (1887), 56 L. T. 771. (k) Salisbury Jones and Dale's

(g) See Companies (Consolidation) Case, [1895] 1 Ch. 333; Small-

Act, 1908, s. 278; and see Pretoria jmge's and Brandon's Cases (1885),

Pietersberg Railway, [1904] 2 Ch. 30 Ch. 598.

359, as to the rule that security (I) Western Counties Steam
for costs will be ordered against a Bakeries and Milling Co., [1897]

person out of the jurisdiction who 1 Ch. 617.

comes forward as an actor in a (m) Hounslow Brewery Co., [IS9Q]

winding-up, and supra, pp. 829 and W, N- 45.

830, as to other cases where such
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appeal will lie from an order directing a liquidator who is in the

position of a defendant, to pay the costs of the other party («)•

These orders are, of course, ^vithout prejudice to the question,

whether he can get recouped out of the assets.

Where the liquidator is the applicant, and is not successful, the

rule would seem to be to order the liquidator to pay the costs (o),

leaving him to get the costs out of the assets if he can. Not in-

frequently, however, an order is made for the costs to be paid out

of the assets (p). Such an order does not create any charge on the

assets, it simply limits the right of the person who is to get the costs,

as he may only look to the assets for them (</). He will, however, be

entitled to be paid out of those assets in priority to the liquidator in

cases where the liquidator may recoup himself out of the assets (r),

and though his costs will be postponed to the costs of realization (s) ,

he will not be bound to wait for payment till the estate is fully

realized, but will, on obtaining the order, be entitled to go to the

liquidator and demand payment of his costs out of the assets he then

has in hand after paying or setting aside such sum as is sufficient to

meet all costs of realization, which are presently payable at the date

of such demand (0-

Sometimes the order is for the liquidator to pay the other party

his costs and to be at liberty to retain such costs out of the assets.

In such cases it would seem that the liquidator will have the same

priority after payment as the other party had before, and that he

will be entitled to payment in priority to a solicitor he had discharged

before the payment {u). Where persons have started an action on

(n) John Tweddle <& Co., [1910] National Wholemeal Bread and

2 K. B. 697, overruling Raynes Biscuit Co., [1892] 2 Ch. 457.

Park Golf Club, [1899] 1 Q. B. 961. (q) Cape Breton Co. v. Fenn

(o) Ferrao's Case (1874), 9 Ch. (1831), 17 C. D. 198.

355- Ex parte Cambrian Steam (r) Home Investment Society (ISSO),

Fade' (1868), 4 Ch. 112; Wes- 14C. D. 167; Dominion of Canada

comb's Case (1874), 9 Ch. 553; Plumbago Society (1884), 27 C. D.

Robinson's Case (1869), 4 Ch. 322 ;
33 ; Re BlundeV (1890). 44 C. D.

SirJieWs Case (1867), 3 Ch. 119; 1; London Metallurgical Co., [IS^5]

Campbells Case (1876), 4 C. D. 1 Ch. 758 • Dronfield Silkstone Co.

470 ; Ex parte Litllcdale (1874), 9 {No. 2) (1883), 23 C. D. 511, would

Ch. 257 ; £ecA;'8 Case (1874), 9 Ch. appear not to be law; and cp.

392; W. Powell and Sons, [1896] the order in Dimson's Estate Fire-

1 Ch. 681 : Strand Wood Co.. [1904] clay Co. (1874). 19 Eq. 202.

2 Ch. 1 : South Kensington Co- {s) Staffordshire Gas and Coke

operative Stores (1881), 17 C. D. Co., [1893] 3 Ch. 523.

161. See also Brazilian Rubber U) London Metallurgical Co..

Plantation and Estates, [1911] 1 Ch. [1895] 1 Ch. 758, not following Ex

425, whore, though it does not Jiarte Clitheroe (1885), 15 L. R. Ir.

appear from the report, the point 15 ; or Ex parte Percival (1868), G

was discussed. Eq. 519.

{p) Kingston Cotton Mill {No. (u) Dominion of Canada Plum-

2), [1896] 1 Ch. 331, 350 ; Ex parte bago Co. (1884), 27 C. D. 33.

Bcntley (1879), 12 C. D. 850;

S.C.L. 3 T
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behalf of themselves and other shareholders they cannot get their

costs out of the assets of the company in a winding-up, unless they

have obtained leave in the winding-up to continue the action on

behalf of the company (x).

In representative proceedings in a winding-up it was formerly

not the practice to give the parties solicitor and client costs (y) ; but

it is very usual now to give costs on this scale in these cases (2). The

liquidator of a company on bringing or defending any legal pro-

ceedings was in former days always well advised to go to the Court (a)

for directions as to what course he is to take in relation to the matter,

otherwise he might become personally liable for costs, and might

find that the Court would not allow him to recoup himself for such

costs out of the assets of the company, as it did not approve of his

conduct. In such matters it would seem that a liquidator was not

in quite such a favourable position as a trustee, and if he had not

shown reasonable care and skill, he was not allowed his costs (6).

A liquidator who had been refused his costs out of the assets (r),

could appeal against such refusal. Of course, in cases where

creditors or contributories agree to indemnify a liquidator, such an

application as is above mentioned was always unnecessary, but the

costs of such an application were almost always allowed {d). Now-
adays in compulsory cases the sanction of the committee of in-

spection is enough to protect the liquidator, but where heavy costs

are likely to be incurred it is still desirable to go to the Court for leave

to take proceedings {dd).

It would seem that where leave is given to bring or defend an
action in the name of a company the assets are in effect pledged to

meet the costs of the action, and the person litigating with the com-
pany will be entitled to payment of his costs immediately and in

full (e). It has been doubted whether section 211 of the Act applies

at all in these cases, but, assuming that it does, leave to proceed with

{x) Hull Central Drapery Co. arising tinder the winding-up.
(1880), 15 C. D. 326 ; cp. Imperial
Hydropathic Hotel Co., Blackpool
V. Hampson (1883), 23 C. D. 1.

(y) Orimwade v. Mutual Society

(1881), 18 C. D. 530.

(2) A member of a class who was
not a party to the record in the
Court below will have to apply by
Ex parte motion to the Court of
Appeal for leave to appeal. The
Court will usually require security
for costs, and will not give leave
if the person who represented the
class in the Court below is willing
to appeal : Birkbeck Permanent
Benefit Building Society, Times
Newspaper, December 2 and 5, 1911.

(o) S. 158 (3) of the Act em-
powers the liquidator to apply in
Tiianner prescribed for directions in
rolation to any particular matter

(6) Silver Valley Mines (1882),
21 C. D. 381.

(c) Ibid.

(d) Ibid.

(dd) For such orders, see infra,

p. 1070.

(e) Bailey and Leetham^s Case
(1869), 8 Eq. 94 ; Madrid Bank v.

Pelly (1869), 7 Eq. 442; London
Drapery Stores, [1898] 2 Ch. 684;
Wenborn <b Co., [1905] 1 Ch. 413 ;

but see Thurso New Gas Co. (1889),

42 C. D. 486; Snyder Dynamite
Projectile Co., [1893] W. N. 37;
Thomas Free and Son (1911), 56
S. J. 175, where a liquidator who
proposed to appeal was ordered to

pay the costs immediately, on an
undertaking that they should be
returned if the appeal succeeded

;

and see supra, p. 900. I
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the execution will almost always be given (/). The fact that leave

to bring an action has been given need not be pleaded (7). The

Court has no power on an application under tliis section to decide

what defence the company's opponent can put in {h).

ORDER FOR SECURITY FOR COSTS.

{Title.)

Upon the Application (by summons dated the 12th day of October

1908) of A. C. the Liquidator in the voluntary winding-up of the above-

named Company and upon hearing the sohcitorp for the Applicant and for

Tlie M. C. E. Limited (a Company in compulsory liquidation) the

Respondent to the said summons and upon reading the originating

summons issued by the said Respondent in the above matter and dated

the 9th May 1908 and an affidavit of H.T.P. filed this day—
It is Ordered that the Respondent Company the said M. C. E.

Limited do procure some fit and proper person on their belialf to give

security by bond to the Applicant in the penal sum of Fifteen pounds

conditioned to answer costs in case any costs shall 1h> ordered to be paid

by the said Respondent Company but in lieu of procuring sucli bond the

said Respondent Company is to be at liberty forthwith to lodge the sum of

Fifteen pounds in Court as directed in the Lodgment Schedule her^>to.

And it is Ordered that until such bond is procured or lodgment made
and notice thereof given to the soUcitors for the said Applicant all further

proceedings in the matter of the said originating summons \c stayed.

And the Applicant is to be at liberty to apply hereafter for further

security as he may be advised.

Lodgment Schedule,

In the High Court of Justice,

Companies (Winding-up).

2nd February 1910.

Re The Companies Acts, 1862 to 1907. Ami Re De Dion Bouton Limited,

00202 0/" 1908.

Ledger Credit as above. " Security for Costs of Liquidator."

I*:iif iciilMi's (if Funds to be
lc)(lt;i-il U) t Im Account of
tlie Paymaster-GeneraL
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ORDER for further SECURITY FOR COSTS.

(Title.)

Upon the Further ArPLiCATiON (by summons dated the 17tli January

1911) of H.J.O. of number in the city of London cliartered

accountant the Hquidator of the above-named Society and upon hearing

Counsel for the Applicant and for W.H. the fiespondent to the said

summons and upon reading the order to wind-up the said Society dated

the 22nd March 1910 the order dated tlie 2nd May 1910 (appointing

liquidator) the order dated the 16th December 1910 and the summons
issued in the above matter by the said W.H. (as the attorney of CM.)
and dated the 9th November 1910—

It is ordered tliat the said W.H. as such attorney as aforesaid do

forthwith give further security in the further sum of Ten pounds to

answer costs in case any costs shall be ordered to be paid by him the

said W.H. and for that purpose he be at liberty to lodge the said further

sum of Ten pounds in Court as directed in the Lodgment Schedule

hereto.

And it is Ordered that until such further lodgment be made and notice

thereof given to the solicitors for the said liquidator all further proceedings

in the matter of the said summons dated the 9th November 1910 be stayed.

And the liquidator is to be at liberty to a]>ply for such further

security hereafter as he may be advised.

Lodgment Schedule.

In the High Court of Justice,

Companies (Winding-up).

20th January 1911.

Re The Building Socieiies Acfs, 1874 to 1894. And Re The Companies [Con-

solidation) Act, 1908. And Re The Metropolis and Counties Permanent

Investment Building Society.

Ledger Credit as above. " Security for Costs of Liquidator."

Particulars of Funds to be
lodged to the Account of
tlie Paymaster-General.



Proceedings 1013

not be ordered to make an affidavit of documents {t). Wliere some

person seeks to get leave to sue in the name of the company (/.;), it is

the duty of the hquidator to sec that a proper case is made out {/).

Such leave will not be given to a stranger to the winding-up {)n).

Proceedings in AVl\ding-ii» Mattkus.

It will be convenient at this stage to give the rules for applica-

tions in a winding-up (imti) :

—

All proceedings in the winding-up of Ct>mpanie.s in the High Court

ehall from time to time be attached to one or more of the Registrars, who
shall, together witli the necessary clerks and officers, and subject to the

Acts and Rules, act inider the general or sjx^cial directions of tlie Judge.

Every other Registrar may act for and in place of such Registrar as

above-mentioned in all proceedings under the Acts and Rules, including

the holding of pubhc examinations, and when so acting such other Registrar

shall be deemed to be the Registrar for the purposes of the Act and Rules.

In every cause or matter within tlie jurischction of the Judge, whether

by virtue of the Act, or by transfer, or other\\ise, the Registrar sliall, in

addition to Ids powers and duties under the Ruks, have all the powers

and duties of a Master, Registrar, or Taxing Master (n).

The following matters, and applications in the High Court shall Ije heard

before the Judge in open Court :

—

(a) Petitions.

(b) Apj)eals to the High Court from the Board of Trade and from the

Official Receiver when acting as Offieial Receiver and not

as Liquidator (o).

(c) AppUcations under section 22.3 of the Act.

{(l) Applications by the Board of Tratle under section 224 of the Act.

(e) Applications for the connnittal of any [x^rson to prison for contempt.

(/) Such matters and applications as the Judge may from time to time

by any general or special orders direct to be heard Ix-forc him

in open Court
( p ).

(i) GoocJia Catie (1871), 7 Ch. {mm) See also tlio Practico Direc-
207- JMutual Society (ISH.S), 22 ti(nis, .vM/jra, pp. 81G and 817.

C. D. 714; and op. Ex parte Con- (n) Companies (Winding-up)
tract Corporation (1800), 2 Ch. 35U, Rules, lliU!), r. 4.

where the liquidator had refased {o) C"p. Natiotial Wholi ttuai

to produce eertaiii papers : seo linad and Biscuit Co., [1892] 2
also Alexandra J'ulaer Co. (1880), Cli. 457.

16 C. D. .08, where a liquidator on (p) A general direction was given

a proof in a winding-up obtainetl that a [mtsou wishing to discharge

an order requiring the other jnirly the oi'der of a registrar must move
to make an aflidavit of docimients. ))cforo the Judge in Coiu't to dis-

(k) For examples of this. Bank charge such order : Bryndu and
of Gibraltar and Malta (18().')), 1 Port Talbot Collieries Co., |1!»04|

Ch. G!) (misfeasance proceedings)
; W. N. 130. This is tiio proper

Imperial Bank of Chinei, India, and course on an appeal from a Ko-
Japan (1800), 1 Ch. 330 (action to gistrar, as tlu) appi-al does not lie

impeach amalgamation) ; see also straiglit to the Court of Aj)|)eal :

supra, p. 575. Pretoria Pietersbunj Bailway, 11U04|

(I) Piccadilly Chambers (1894), 8 2 Ch. 170. Where there is a big

Rep. 617. sale the matter is usually brought
(m) Cape Breton Co. (1881), 19 before the Judge in person.

C. D. 77.
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Examinations of persons summoned before the High Court under sec-

tion 174 of the Act, shall be held in Court or in Chambers as the Court

shall direct.

Every other matter or application in the High Court under the Act

to wliich the Rules apply may be heard and determined in Chambers (7).

In Courts other than the High Court the following matters and applica-

tions to the Court shall be heard in open Court :

—

(ff) Petitions.

(b) Public Examinations.

(c) AppHcations under sub-section (1) of section 217 of the Act,

{(() Applications to rectify the Register.

(e) Appeals from the Official Receiver and Board of Trade.

(/) Appeals from any decision or act of the Liqviidator.

(g) Applications relating to the admission or rejection of proofs.

(h) Proceedings under section 215 of the Act.

(i) Applications under section 223 of the Act.

(j ) Applications for the committal of any person to prison for con-

tempt.

(k) Such matters and applications as the Judge may from time to time

by any general or special orders direct to be heard before liim in

open Court.

Any other matter or application may be heard and determined in

Chambers (r).

Subject to the provisions of the Act and Rules in every Court :

—

(1) The Registrar may under the general or special directions of the

Judge hear and determine any application or matter winch under

the Acts and Rules may be heard and determined in Chambers.

(2) Any matter or application before the Registrar may at any time

be adjourned by him to be heard before the Judge either in

Chambers or in Court.

(3) Any matter or application may, if the Judge or as the case may be

the Registrar, thinks fit be adjcjurned from Chambers to Court

or from Court to Chambers («).

Every application in Court other than a petition, shall be made by

motion, notice of wliich shall be served on every person against whom an

order is sought, not less than two clear days before the day named in the

notice for hearing the motion, wliich day must be one of the days appointed

for the Sittings of the Court.

Every application in Cliambers shall be made by summons, wlucli,

unless otherwise ordered shall be served on every person against whom
an order is sought, and shall require the person or persons to whom the

summons is addressed to attend at the time and place named in the

summons (<).

(fj) Companies (Winding-up)
Rules, 1909, r. 5.

(r) Ibid., r. 6.

s) Ibid., r. 7. Every order

made in Court (except an order on a
petition for winding-up and an
order appointing a shorthand-

writer) must bear a £1 impressed

stamp : Order as to fees of July 31,

1908.

(t) Companies (Winding-up)

Rules, 1909, r. 8. Every summons,
except an originating summons,
must bear a 3s. impressed stamp.
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Subject to the orders of the Lord Chancellor the place of Sitting of each

County Court having jurisdiction under the Acts shall for the jjurposes of

such jurisdiction, be the town and place in which the Court holds its Sittings

for the general business of the Court, under the County Courts Acts (u).

Subject to the provisions of the Acts, the times of the Sitting of each

Court, other than the High Court in matters of the winding-up of Com-
panies shall be those wliich are appointed for the transactions of the general

business of the Court unless the Judge of any such Court shall otherwise

order {x).

Li the High Court the Registrar and in the District Registries of the

High Court at Liverpool and Manchester respectively the District Registrars

of the High Court, and in a Court other than the High Court the Registrar

shall keep books according to the Forms in the Appendix, and the

particulars given under the diflEerent heads in such books shall be entered

fortiiwith after each proceeding has been concluded.

The Officers of the Courts whose duty it is to keep the books prescribed

by these Rules shall make and transmit to the Board of Trade such

extracts from their books, and shall furnish the Board of Trade with such

information and returns as the Board of Trade may from time to time

require (y).

Whenever the London Gazette contains any advertisement relating to

any Avinding-up proceedings the Official Receiver or Liquidator as the case

may be shall file with the proceedings a memorandum referring to and

giving the date of the advertisement.

In the case of an advertisement in a local paper the Official Receiver

or Liquidator as the case may be shall keep a copy of the paperand a memo-
randum referring to and giving the date of the advertisement shall be placed

on the file.

For tliis purpose one copy of each local pajxir in wliich any advertise-

ment relating to any winding-up proceeding in the Court is inserted, shall

be left with the Official Receiver or Liquidator as the case may be by the

ixjrson who inserts the advertisement.

A memorandum under this Rule shall be prima facie evidence that

the advertisement to which it refers was duly inserted in the issue of the

London Gazelle or newspaper mentioned in it [z).

Ev^ery proceeding in a winding-up matter shall be dated, and shall

with any necessary additions, be intituled as follows :

—

In the Court,

Companies (Winding-up).

In tlie Matter of tiie Companies (Consolidation) Act 1908 with the n;ime

of the matter to which it relates. Numbers and dates may bi^ denoted

by figures.

The first proceeding in every winding-up matter sluill have a ilistimtivo

number assigned to it in the office of the Registrar, and all proceedings in

and every order inado in chnmbers lOs. impressed stamp.
except on an originating summons, (m) Companies (Winding-up)
a 5.9. impressed stamp : Order as Rules, 1909, r. 9.

to foes of July 31, 1908. An origi- {x) Ibid., r. 10.

nating summons and an order made (y) Ibid., r. 208.
on such a summons each bear a (2) Tbid., r. 210.
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any matter subsequent to the first proceeding shall bear the same number

as the first proceeding (a).

All proceedings shall be written or printed, or partly wTitten or partly

printed on paper of the size of 13 inches in length and 8 inches in breadth,

or thereabouts, and must have a stitching margin ; but no objection shall

be allowed to any proof or affidavit on account only of its being written

or printed on paper of other size (b).

All orders, summonses, petitions, warrants, process of any kind (in-

cluding notices when issued by the Court) and office copies in any winding-

up matter shall be sealed (c).

Every summons in a winding-up matter in the High Court shall be

prepared by the AppUcant or liis Solicitor, and issued from the office

of the Registrar. A summons, when sealed, shall be deemed to be

issued. The person obtaining the summons shall leave in the Registrar's

office a duplicate which shall be stamped with the prescribed stamp and

filed id).

Every order, whether made in Court or in Chambers in the winding-up

of a Company shall be drawn up by the Registrar, unless in any proceedings

or classes of proceedings the Judge or Registrar who makes the order

shall direct that no order need be drawn up. Wliere a direction is given

that no order need be drawn up, the note or memorandum of the order,

signed or initialled by the Judge or the Registrar making the order,

shall be sufficient evidence of the order having been made (e).

All petitions, affidavits, summonses, orders, proofs, notices, depositions,

bills of costs and other proceedings in the High Court in a winding-uj)

matter shall be kept and remain of record in the office of the Registrar,

and, subject to the directions of the Court, shall be placed in one continuous

file, and no proceeding in any winding-up matter shall be filed in the

Central Office (/).

In Courts other than the High Court a file of proceedings in every

winding-up matter shall be kept on which, subject to the directions of the

Court, all petitions, affidavits, summonses, orders, proofs, notices, deposi-

tions and other proceedings in the matter shall be placed and remain of

record as far as possible in continuous order (g).

In every Court all office copies of petitions, affidavits, depositions,

papers and writings, or any parts thereof, required by the official receiver

or any liquidator, contributory, creditor, officer of a Company, or other

person entitled thereto, shall be provided by the Registrar and shall, except

as to figures, be fairly written out at length, and be sealed and delivered

(a) Companies (Winding-up) (/) Ibid., r. 16. Every affi-

Rules, 1909, r. 11. davit filed except on proof of debts

(b) Ibid., r. 12. must bear a 2s. 6rf. impressed or

(c) Ibid., V. 13. Every order in adhesive stamp : Order as to fees

Court (except an order on a winding- of July 31, 1908. In addition

up petition) must bear a £1 im- there is the Commissioner of Oaths'

pressed stamp : Order as to fees of fee. Is. Gd. for taking the oath and

July 31, 1908. Is. for each exhibit.

(d) Ibid., r. 14. (g) Companies (Winding-up)

(c) Ibid , r. 15. Rules, 1909, r. 17.



Proceedings 1017

out without any unnecessary delay, and in tlie ortler in wliicli tliey sliall

have been bespoken (h).

Every person who has been a direct<jr or officer of a Ounpany wliidi

is Ixjing wound up, and every duly authorized officer of the Board of Trade,

shall be entitled, free of charge, and every c(jntributory and every creditor

whose claim or protjf has teen admitted, shall be entitled on payment of

a fee of one shilling for each hour or part of an hour occupied, at all reason-

able times, to inspect the file of proceedings and to take copies or extracts

from any documents therein, or to be furnished with such copies or extracts

at a rate not exceeding fourpence jK>r folio of seventy-two words (i).

Where, in the exerciseof their functions under the Act or Rules, the Board

of Trade or the Official Receiver requires to inspect or ase the file of pro-

ceedings tlie Registrar shall (unless the file is at the time required for use

in Court or by him) on request, transmit the file of proceedings to the Board

of Trade or Official Receiver, as the case may be (k).

Every officer of a Court who shall receive any document to wliich an

adhesive stamp shall be affixed, shall immediately upon receipt of the

document deface the stamp tliercon, in the High Court in such manner

as the Commissioners of Inland Revenue may from time to time direct

and in any other Court by writing partly on the stamp and partly on the

document the name of the matter, or in such other manner as the Com-

missioners of Inland Revenue may from time to time direct, and no such

document shall be filed or delivered until the stamp thereon shall have

been defaced in manner aforesaid ; and it shall be tlie duty of the party

presenting or receiving such document to see that the defacement hereby

prescribed has been duly made (I).

Any affidavit required to be sworn under the provisions or for the jjur-

poscs of Part IV. of the Act may be sworn in Great Britain or Ireland, or

elsewhere within the dominions of His Majesty, before any Court, Judge,

or person lawfully authorized to take and receive affidavits or before any

of His IMajesty's consuls or vice-consuls in any place outside His Majesty's

dominions.

All courts, judges, justices, commissioners, and persons acting judicially

must take judicial notice of the seal or stamp or signature (as the case

may be) of any such court, judge, person, consul, or vice-consul attached,

apjiended, or subscribed to any such affidavit, or to any other document

to be used for the purposes of Part IV. of the Act (m).

It shall be the duty of a High Bailiff of a County Court t<i serve such

orders, summonses, petitions, and notices as the Court may require him t^)

(/i) Companies (Winding-up) " 1909 us applied by these rules

Rules, 1909, r. 18. "and shall be entitled to be

(t) Ibid., r. 19. Rule 16 of the " fiu-nished with such copies or

Limited Partnership (Winding-up) " extracts at the rat-o therein

Rules, 1909, provides that " every " mentioned."
" person who is or has been a {k) Companies (Windiii^'-up)

" partner whether general or limited Rules, 1909, r. 20.
" of a limiti^d partnership wliicli is (/) Ibid., r. 21.
' being wound-up sliall be entitled {m) Companies (Consolidatinii)
" free of charge to inspect the fdo Act, 1908, s. 228. Part IV. of the
" of proceedings and to take copies Act contains the winding-up pro-
" or extracts under Rule 19 of the visions, and is headed " Winding-
" Companies (Winding-up) Rules up."
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serve to execute warrants and other process ; to attend any sittings of the

Court (but not sittings in Chambers) and to do and perform all such things

as may be required of him by the Court.

But this rule shall not be construed to require any order, summons,
petition, or notice to be served by a baiUff or officer of the Court which is

not specially by the Act or Rules required to be so served, unless the Court

in any particular proceeding by order specially so directs (n).

All notices, summonses, and other documents other than those of which
personal service is required, may be sent by prepaid post letter to the last

known address of the person to be served therewith ; and the notice,

summons, or document shall be considered as served at the time that the

same ought to be dehvered in the due course of post by the post office,

and notwthstanding the same may be returned by the post office.

No service shall be deemed invahd by reason that the name, or any of

the names, other than the surname of the person to be served, has been
omitted from the document containing the person's name, provided that

the Court is satisfied that in other respects the service of the document
has been sufficient (o).

Every order of a Court having jurisdiction to wind-up a Company,
made in the exercise of the powers conferred by the Acts and Rules, may
be enforced by such Court as if it were a judgment or order of the Court

made in" the exercise of its ordinary jurisdiction.

Every such order of a County Court, and every process issued therein

may be enforced, executed and dealt with, not only by such Court,

but by any County Court, whether such County Court has or has not

jurisdiction to wind-up a Company, as if such order or process were made
or issued for the enforcement of a judgment or order made by such last-

mentioned Court in the exercise of its ordinary jurisdiction {p).

Orders made by the High Court in England or Ireland under the Act
may be enforced in the same manner as orders made in any action pending

therein.

For the purposes of Part IV. of the Act the Court exercising the stan-

naries jurisdiction, in addition to its ordinary powers, has the same power
of enforcing any orders made by it as the High Court in England has in

relation to matters within its jurisdiction ; and for the last-mentioned

purposes, the jurisdiction of the Judge of the Court exercising the stannaries

jurisdiction shall be deemed to be coextensive in local limits with the

jurisdiction of the High Court in England (q).

Where an order, interlocutor, or decree has been made m Scotland

for Avinding-up a Company by the Court, it is competent to the Court, on
production by the Liquidators of a hst certified by them of the names of

the contributories liable in payment of any calls, and of the amount due
by each contributory, and of the date when the same became due, to pro-

nounce forthwith a decree against those contributories for payment of

the sums so certified to be due, with interest from the said date till pay-

ment, at the rate of five per cent, per annum in the same way and to the

same effect as if they had severally consented to registration for execution,

(w) Companies (Winding-up) (p) Ibid., r. 24.
Rules, 1909, r. 22. {q) Companies (Consolidation)

(o) Ibid., V. 23. Act, 1908, s. 178.
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on a charge of six days, of a legal obligation to pay those calls and interest

;

and the decree may be extracted immediately, and no suspension thereof

Avill be competent, except on caution or consignation, unless Avith special

leave of the Court (r).

The Court may, in any case in which it shall see fit, extend or abridge

the time appointed by the Rules or fixed by any order of the Coiu't for doing

any act or taking any proceeding (s).

No pi'oceedings under the Acts or the Rules shall be invalidated by any

formal defect or by any irregularity, unless the Court before which an

objection is made to the proceeding is of opinion that substantial injustice

has been caused by the defect or irregularity, and that the injustice cannot

be remedied by any order of that Court (t).

In all proceedings in or before the Court, or any Judge, Registrar or

Officer thereof, or over which the Court has jurisdiction under the Act

and Rules, where no other provision is made by the Act or Rules, the

practice, procedure and regulations shall, unless the Court otherwise in

any special case directs, in the High Court be in accordance wth the Rules

of the Supreme Court and practice of the High C'ourt, and in a Palatine

Court and (Jounty Court in accordance, as far as practicable, with the

existing Rules and practice of the Court in proceedings for the administra-

tion of assets by the Court (u).

The following fees are pa^^able in money under the order as to

fees of December 30th, 1911. Table C :—
£ s d

High bailiff for attending sittings of the Court, under each

winding-up order per case . . . . . . .060
Serving every petition or subpoena or winding-up or other order

(not serviceable by post) within tw(i iiiiks, including affidavit of

service . . . . . . . . . .OJJG
If serviceable bj' post . . . . . . . .010
Executing every warrant of seizure, or search ^\ arrant, or warrant

of apprehension, or order of commitment . . . . 10

Keeping possession under a warrant, for each day the man is

actually in jio.ssessioji ; including affidavit of jiossession being

actually kept . . . . . . . . .040
(Not less than ',if>. Gd. of the above sum is to be i)aid to the

man in possession, and his receipt pioduced.)

High bailiff's or (in the London district) officer's man, travelling

to place of possession, or to execute a warrant of or order of

committment, or to serve a summons or subpa-na, or for any

other purpose specially directed by the Court, the amount
actually anil reasonably expi-nded in travelling.

His time, pi^r day, where tlistancc exceeds 10 miles . . . 4 (J

His expenses, per day . . . . . . . ,040
If high bailiff of a County Coui-t or officer of Sui)reine Court

directed by the Court ])ersonally to travel, the amount actually
and reasonably expended in travelling.

His time, per day . . . . . . , . 10
His expenses, per day . . . . . . . .0100

(r) Companies (Consofidation) Rules, 1909. r. 21G.
Act, 1909, s. 179. (/,) Ibid., r. 217 (1).

(s) Companies (Winding-up) (w) Ibid., r. 218.
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Every person for the time being on the list of contributories of the

Company and every person whose proof has been admittetl shall be at hberty

at his own expense, to attend proceedings, and shall be entitled, upon pay-

ment of the costs occasioned thereby, to have notice of all such proceedings

as he shall by written request desire to have notice of ; but if the Court
shall be of opinion that the attendance of any such person upon any pro-

ceedings has occasioned any additional costs which ought not to be borne

by the funds of the Company, it may direct such costs, or a gross sum in

lieu thereof, to be paid by such person ; and such person shall not be entitled

to attend any further proceedings until he has paid the same.

The Court may from time to time appoint any one or more of the

creditors or contributories to represent before the Court, at the expense of

the Company, all or any class of the creditors or contributories, upon any
question or in relation to any proceedings before the Court, and may remove
the person so appointed. If more than one person is appointed under this

Rule to represent one class, the persons appointed shall employ the same
solicitor to represent them.

No creditor or contributory shall be entitled to attend any proceedings

in Chambers unless and until he has entered in a book, to be kept by the

Registrar for that purpose, his name and address, and the name and address

of his solicitor (if any) and upon any change of his address or of his soMcitor,

his new address, and the name and address of his new sohcitor (x).

Where the attendance of the Liquidator's sohcitor is required on any

proceeding in Court or Chambers, the Liquidator need not attend in person,

except in cases where his presence is necessary in addition to that of his

solicitor, or the Court directs him to attend (y).

ORDER GIVING LEAVE TO ATTEND PROCEEDINGS.

(Title.)

Upon the application by Summons dated this day of the L. and S.W.B,

Limited whose registered office is situate at in the

City of London claiming as a creditor of the above-named Company.
And upon hearing the Sohcitors for the apphcant and for C.F.S. the

Liquidator of the above-named Company the Respondent to the said

Summons. And upon X'cading the Oi'der to wind-up the said Company
dated the 20th December 1910 the Order dated the 20th February 1911

(appointing Liquidator) and the Order dated tliis day.

It is Ordered that the apphcant the said L. and S.W.B. Limited be

at hberty at its o\vn expense in the first instance to attend the proceedings

in the winding-up of the above-named Company subject to the provisions

of Rule 152 of the Companies (Winding-up) Rules 1909.

And it is Ordered that the costs of the said Liquidator of the said

application bo included in the Costs of the winding-up of the said Company.

[Re Laio Car and General Insurance Corporation, 00437 of 1910. Mr. Regis-

trar Hood, August 15th, 1911.]

(x) Companies (Winding-up) (y) Ibid., r. 153.

Rules, 1909, r. 152.
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REPRESENTATION ORDER.

{Title.)

Upon the application by Summons dalod the 1st Julj', 191 1 of H. de V.B.

the Official Receiver and Provisional Li<juidator of the al)ove-named Society

and upon hearing (iounsel for the applicant and for F.A.S., J.B., A.H. and

C.F.R. and the Solicitor for J.R.C. and J.S. respectively, respondents

to the said summons and upon reading the order to wind-up the said

Society dated the 20th June, 1011 the two several affidavits of the appli-

cant liled the 1st and 4th July, 1911 and the exhibits therein referred to

and the summons herein dated the .30th June. 1911.

It is Ordered that tlu^ said respondent J.R.C. (a creditor of the above-

named Society) for the jjurposes of the said Summons dated 30th June,

1911 do represent all the creditors of the said Society not being customers

of the Society on deposit or current Banking accounts.

And it is Ordered that the said respondent J.S. (a creditor of the

Society in respect of deposit
'^"^ current Banking accounts) for the purposes

of the said Summons dated 30th June 1911 do represent all the customers

of the said Society on deposit "'" current Banking accounts.

And it is Ordered that the said respondent A.H. (a holder of comjilet^^d

or fully paid " A " shares in this Society) for the purposes of the said Sum-
mons dated 30th June, 1911 do represent all the said holders of completed

or fully paid " A " shares.

And it is Ordered that the said resjiondent F.A.S. (a holder of un-

completed or ])artly paid " A " shares of the said Society) for the ])urpose

of the said Summons dated 30th June, 1911 do represent all the said holders

of uncompleted or partly paid " A " shares.

And it is Ordered that the said respondent J.B. (a borrower on Mort-

gage from the said Society entered on the register of tiie said Society as a

holder of shares) for the purposes of the said Summons dated 30th June,

1911 do represent all the Borrowers on mortgage from the said Society

entered on the Register as holders of shares.

And it is Ordered that the said respondent C.F.R. (a holder of " B "

shares) for the purposes of the said Summons dated 30th June, 1911 do

represent all the holders of " B " shares in the said Society. [Be The Birk-

heck Permnnml Bcncjit Building Society, 0021^ of 1911. Mr. Registrar

Hood, July 4th, 1911.]

REGISTER OF WINDING-UP ORDERS TO BE KEPT IX THE
COURTS (2).

Number of
Wiiuling-up

Order.

Nniubfir of
Petitidii.

Date of
IVtilioii.

Date of
Winding-up

Order.

Diites of
Public Ex-
aniinationi^

(if any).

Liquidator.

(z) Companies (Winding-up) Rules, 1909, Appendix, Form 101.
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register of petitions, to be kept in the courts (a).

No. of
Petition.

Name of
Company.
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steps in the matter for enforcing the order, interlocutor, or decree, in

the same manner as if it had been made by that Court (c).

The form of order made by the English Courts under this section

was settled in Hollyford Confer Mining Co. [d).

FORM OF ORDER FOR ENFORCING AN ORDER FOR CALLS
MADE BY THE IRISH COURT.

{Title.)

[Recital of Order of Irish Court.]

It is ordered that the said Order of the said Court of Bankruptcy and

Insolvency dated the 13th day of June 1869 be made an Order of the

Court as against such of the persons named in the first part of the

Schedule hereto as are named in the second column of Part II. of the said

Schedule hereto.

[Part I. of the Schedule was a copy of the Schedule to the Irish Order

—the second column of Part H. of the Schedule contained the names and

addresses of the Contributories resident in England.]

East HoUyford Copper Mining Co. (1870), 5 Ch. 93.

FORM OF ORDER FOR ENFORCING AN ORDER FOR CALLS IN
A COMPULSORY WINDING-UP IN SCOTLAND.

In the High Court of Justice,

Companies (Winding-up),

Mr. Registrar Hood,
00141 of 1897.

Friday the 28th day of May 1897.

In the Matter of The Companies Acts 1862 to 1890

and

In the Matter of The Columba Steam Ship Company Limited.

Upon the application by Originating Summons dated the 28tii May
1897 of J.M.B. the OlHcial Liquidator of the above-named Company.
And upon hearing the Solicitors for the apphcaut and upon reading the

said Originating Summons a certified copy of an Interim Decree of the

Edinburgh Court of Session made in the matter of the above-named

Company and dated the 3rd March 1897 of which the following is a

copy :—
" Interim

" Decree

"For
" payment of Call

" J.M.B.
* Official Liquidator of the Columba
" ISteam ship Company Limited^

V.

J.W.L.
" R.McC. 3rd Jlarch 1897.

" At Edinburgh the third day of March in the year One thousand

(r) Companies (Consolidation) (d) (1870), 5 Ch. 93.

Act, 1908, s. 180.
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" eight hunrhod and ninety-seven Sitting in Judgment the Lords of

" Council a,ud Session having considered the Note Number Three hundred
" and sixteen of process for J.M.B. Chartered Accountant

Official Liquidator of The Columba
" Steamship Company Limited. Which Note lodged in the liquidation

" proceedings of the said Company sets forth that by interlocutor dated
" Fifteenth January One thousand eight hundred and ninety-seven Lord
" Stormouth Darling settled the List of Conti'ibutories of the said Columba
' Steamship Company Limited in conformity with the list a])pended to
' the Note for the Liquidator Number Seventeen of process as regards the
' persons numbered, Two, Eleven, Twelve, Thirteen, Fourteen, Thirty-
' four. Thirty-nine, and Forty-csight in said List and made a call of Two
' pounds ten shillings per share on each of the said Contributories and
' ordered payment of said call on the sixth day of February One thousand
' eight hundred and ninety-seven that the Liquidator thereafter intimated
' the said call to each of the said persons and demanded payment thereof

' on or before the said date that the Contributories named in the List

' appended to the Note under recital produced and certified by the Liqui-

' dator had failed to make payment of the said calls due and payable
' on Sixth February One thousand eight hundred and ninety-seven as

' aforesaid ; and that in these circumstances the Liquidator craved the
' Court to pronounce forthwith a decree against said defaulting contri-

' butories for payment to the Liquidator of said calls with interest at the
' rate of Five per centum per annum from the date or dates when the
' same became due until payment in terms of the One hundred and twenty-
' first and one hundred and twenty-second sections of the Companies Act
' One thousand eight hundred and sixty-two Twenty-fifth and twenty-
' sixth of Victoria Chapter Eighty-nine and which Note under recital

' prays their Lordships to pronounce forthwith a decree against contri-

' butories named in the said List. And to which Note under recital

' there is appended a List of Contributories of the Company certified by
' the Liquidator from which List the following is an Excerpt viz. :

—

Number on
Settled List.
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" centum pnr annum and granted and liereby Grant Warrant for extracting

" the Decree inimediatelj'. And the said Lords Crant Warrant to Mes-
" sengers-at-Arms in Her Majt'sty's name and authoiity to charge the

"said J. W. Link (Jontribiitory aforesaid [xisonally or at the said Con-
" triljut(ji-y'.s dwelling place if within .Scotland and if further thereof by
" delivering a copy of charge at the office of tlie Keeper of the Record of

" Edictal Citations at Edinburgh to make payment of the aforesaid sum
"of money and int(!rest d(;cerned for against the said Contributory as

" afoi-esaid all in terms and to the effect contained in the Decree and

"Extract above written and here refeired to and held as repeated

^^ hrevitatis causa. And that to the said J.M.Ji, OOicial Liquidator

" foresaid at his ofTice within

" six days next after the said Contributory is charged to that effect under

"the pain of poinding. And also Grant Warrant to arrest the said Con-
" tributory's readiest goods, gear debts and sums of money in pa\'ment

"and satisfaction of the said sum and interest. And if the said Contri-

" butory fail to obey the said charge then to poind the said Contribu-

" tory's readiest goods, gear and other elTects and if needful for effecting

" the said poinding Grant-Wai'rant to open all shut and lock fast jjlaces

' in form as efVeirs. all if and in so far as competent Extracted upon seven

" pages by m(^
" Interim Principal Extractor in the Court of Session at Edinburgh

" this twenty-seventh daj' of March One thousand eight bundled and
" ninety-seven years.

" D. K. B. Whyte."
It is Ordered that the said Interim Decree of the Edinburgh Court of

Session dated the 3rd March 1897 be made an Order of this Court against

J.W.L. of in the (!ity of London therein named.

Herbert ,h Hope,

Jiegistrar.

FORM OF ORDER ENFORCING ORDER FOR CALLS IN WIND-
ING-UP SUBJECT TO SUPERVISION IN SCOTL.\ND.

In the High Court of Justice,

Companies (Winding-U])).

Mr. Registrar Hood.

No. OOr.7 of Kxa
Thursday the 10th day of February 1!K):{.

In the Matter of the Companies Acts 1862 to 1900

and

In the Matter of the Star Fire and Burglary Insurance Com])anj- Limited.

Upon the Apphcation by Originating Summons dati'd thc^ Kith

February 1903 of C.Y. the Liquidator acting in the Voluntary Wind-

ing-up inider the Supervision of the Court of Session in Scotland of

the above-named Company and upon hearing the Solicitor for the Appli-

cant and upon reading the said Originating Summons and the Decree of

the Edinburgh Court of Session in Scotland made in the matter of the

above-named Company and dated the 20th December 1902 of which the

following is a true copy :

—

B.C.L. 3 U



1026 Powers of Court and Liquidator

" 20th December 1902 Lord Stormouth Darling Act Graham Stewart

" the Lord Ordinary having considered the Note of the Liquidator No. 91

" of process decerns against the several Contributories No. 93 of process

" for payment to the Liquidator forthwith the sum of £1 each with interest

" at the rate of 5 per cent, per annum from the date specified in the said

"List when the said Call became due (namely the 7th day of February

" 1902) till payment grants Warrant for immediate extract of the above

*' decree authorizes the Extractor to issue separate extracts as the Liqui-

" dator may desire finds the said C()ntril)utories liable each in the expense

"of such extracts including a fee of 11.s". (yd. as the expense of ordering

" the Sjame and decerns Moir 8. Stormouth Darling."

It is Ordered that the said Decree dated the 20th December 1902 bo

and the same is hereby made an Order of this Court as against each of

the several Contributories named in the Schedule hereto.

H. J. Hood,
Registrar.

The Schedule before Referred to.

No. of
Contributory.
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this section a person domiciled and resident in Scotland or Ireland,

will not be required to give security on taking proceedings in an

English liquidation (l).

There remains tlie question of serving a person out of the juris-

diction. It would seem that notices which are not intended to found

process, e.g. notice of an intention to settle the list of contribu-

tories (m), or notice of an intended call (n), can be served out of the

jurisdiction, and the rule was extended in one case to an a])pli(ati()n

for payment of a fund to one of two persons, who had been found to

be entitled to it (o).

With regard to service of documents which are intended to found

process. It was held in an early case that leave to serve process

in Scotland could be given (p), and a similar oider was made without

prejudice in the case of process to l)e served in Ireland {q). These cases

did not turn on the place where the process was to be served being

Scotland or Ireland and not some other foreign part, but, having

regard to the cases below cited and the rules as to service out of the

jurisdiction then in force, it is thought that they can only be

defended on this ground. It is thought, however, that having

regard to Sir George Jessel's view in International Pulp and Paper

Co. {r), viz. that, having regard to the frame of the Act, companies

are estabhshed in the United Kingdom and not in one part of it,

these cases can be defended on this ground {rr). Section 173 of the

Act gives powers to make rules as to powers, etc., conferred and
imposed on the Court in England, and section 237 gives powers for

carrying into efiect the objects of the Act so far as relates to the

winding-up of companies in England, and presumably service can be

effected in Scotland or Ireland in manner prescribed by the Com-
panies (Winding-up) Rules 1909 (s). In other cases documents for

founding proceedings could not be served out of England (t) ; but

now 0. 11, r. 8A, R. S. C. provides that

—

" The Court or a Judge may direct that any summons order or notice

" shall be served on any party or person in a foreign country (u) and the

" procedure prescribed by Order 11 Rule 8 Avith reference to serving

actions were stayed on an Ex parte (r) (1876), 3 C. D, 594.

ajiplication made on the liearing {rr) The point was not arguod in

of the petition. Qeorge T. Wake (19 11), 45 Ir. L. T.

(I) Queensland Mercantile Agency 276, and is only important in the

(1892), 61 L. J. (CH.) 48, explaining cases where pei-sonal service is

Howe Machine Co. (1889), 41 C. D. necessary.

118. (a) See Companies (Winding-up)
(m) Natlian Neunnan <k Co. (1887), Rules, 1909, r. 23, for mode of ser-

35 C. D. 1. vice.

(n) General International Agency {t) Anglo-African Steamship Co.

(1867), 16 L. T. 725. (1886), 32 C. D. 348.

(o) Baron Liebig's Cocoa and («) According to a case of Re
Chocolate Works, [1888] W. N. 120. Park, before Eady, J., on I)ecoml»er

(p) British Imperial Corporation 7, 1908, referred to an article on
(1877), 5 C. D. 749. this rule in 54 Sol. J. 158. the

(7) Land Credit Co. of Ireland colonies aro included in the ox-

(1869), 39 L. J. (CH.) 389. pression " foreign country."
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" notice of a Aviit of sumnions shaU apply to the service of any summons
" order or notice so directed to be served " (x),

ORDER FOR SERVICE OF NOTICE OF ORIGINATING SUM-

MONS OUT OF JURISDKJTION.

Upon the A])pHcation by Summons dated tlie 14th December 1910

of L.M. of in the City of London the Liq\iidator in tlie voluntary

winding-up of the above-named (-ompany and upon hearing the Solicitors

for the Applicant and upon reading tlie Originating Summons issued in

the above-matter by tlie said Liquidator and dated the 7th December

1910 and the Allidavit of V.N. filed the 14th December 1910.

And it appearing from the said Affidavit that R. v. S. of in

the Empire of Austria and Dr. R.S.H. of in the said Empire of

Austria the Respondents to the said Originating Summons are not British

Subjects, and aie resident or may probably be found as to the said

R. V. S. at in the Empii'e of Austria and as to the said Dr. R.S.H.

at in the said Empire of Austria.

It is Ordered that the Liquidator of the above-named Company be at

liberty to serve Notice of the said Originating Summons together with a

copy of this Order on each of the: Respondents as to the said R. v. 8. at

and as to the said Dr. R.S.H. at respectively in the

said Empire of Austria or elsewhere, in the said Empii'o and the time

within which the said Respondents are to cause appearance to be entered

to the said Originating Summons is to be sixteen days from such service.

[Re The Domains Company of Siberia, Ltd., 00433 of 1910. Mr. Registrar

Hood, December 16th, 1910.]

Subject to rules of Court, an appeal from any order or decision

made or given in the winding-up of a company by the Court under

the Act lies in the same manner and subject to the same conditions

as an appeal from any order or decision of tlie Court in cases within

its ordinary jurisdiction.

In regard to orders or judgments pronounced in Scotland by the

Lord Ordinary on the Bills in vacation

—

(i) No order or judgment under tbe provisions of the Act specified

in the First Part of the Fourth Schedule to the Act will be

subject to review, reduction, suspension, or stay of execu-

tion ; and
(ii) Every other order or judgment (except as hereinafter men-

tioned) will be subject to review only by reclaiming note,

{x) The effect of this rule is to within one of the headings in

assimilate the procedure on the O. 11, r. 1 : Aktiebolaget Roberts

service of a sumnions order, or fors et La Soci^^ Anonymf' des

notice to the procedure prevaihng Papeteries de I'AA., [1910] 2 K. B.

under O. 11, R. S. C, on the 727; ep. ahio Charles Diival dh Co.

service of a writ. Thus in comitries v. Gans, [1904] 2 K. B. 685. Under
where O. 11, r. 8, R. S. C, applies the Irish Rules leave has been given

(at present Germany and Russia), to serve a summons to enforce pay-

the procedure prescribed by that ment of a call out of the jurisdic-

rule may be made use of. In tion : George T. Wake (Id II), 45 Ir.,

other cases leave will only be given L. T. 276.

in cases which can be brought
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in common form, presented within foiuteen days from the

date of the order or judgment, but orders or judumcuts

under the provisions of the Act specified in the Second Part

of the Fourth Schedule to the Act will from the dates of

those orders or judgments, and notwithstanding any

reclaiming note against them, be carried out and receive

effect until the reclaiming note is disposed of by the Court.

In regard to orders or judgments pronounced in Scotland by a

permanent Lord Ordinary to whom a winding-up has been remitted,

any such order or judgment will be subject to review only by re-

claiming note in common form presented within fourteen days from

the date of the order or judgment, but should a reclaiming note not

be presented and moved during sessions, the provisions of the section

in regard to orders or judgments pronouncetl by the Lord Ordinary

on the bills in vacation will apply to the order or judgment.

Nothing in the section affects the provisions of the Act in reference

to decrees in Scotland for payment of calls in the winding-up of

companies, whether voluntarily or by or subject to the supervision

of the Court (?/).

The provisions of the Fourth Schedule are as follows :

—

Part I.—ORDERS PRONOUNCED IN VACATION IN SCOTLAND
WHICH ARE TO BE FINAL.

Orders :—
As to time for j)r()ving claims (section IGO).

As to the attendance of, and production of dticunients by, persons

indebted to, or having property of, or information as tu the affairs or pro-

perty oi, a Company (section 174).

As to meetings for ascertaining wishes of creditors or contributorics

(section 219).

As to summoning meetings of creditors or contributories where a com-

promise is proposed (section 120).

As to the examination of witnesses in regard to the property or affairs

of a Company (section 227).

Part II.—ORDERS PRONOUNCED IN VACATION IN SCOTLAND
WHICH ARE TO TAKE EFFECT UNTIL RECLAIMING NOTE
DISPOSED OF.

Ortleis :

—

Restraining or permitting commencement or continuance of legal

proceedings (sections 140, 142, 144, 2()G, 270, 271).

Appointing an Ofiicial LiquidaUn* to fill a vacancy, or appointing

(except to lill a vacancy caused by the removal of a Hquidator by the

Court) a hquidator for a winding-up voluntarily or under supervision

(sections 149, 18G, 202).

((/) Companies (Consolidntion) Act, 1908, s. 181.
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Sanctioning the exercise of any power by an official liquidator other

than tlio power to appoint a law agent or to sell property (section 151).

Requiring the delivery of property or documents to the official liquidator

(section 164).

As to the arrest and detention of an absconding contributoiy and his

property (section 176).

Limiting the powers of provisional official hquidators (section 151 (5)).

For continuance of winding-up under supervision (section 199).

Appeals.

In England the time for bringing an appeal from any order or

decision made or given in the matter of the winding-up of a company
is fourteen days (z). Where the Eegistrar has made an order in

Chambers a person objecting to the order must move before the

Judge in Court to discharge it (a). The appeal from a Registrar does

not lie direct to the Court of Appeal (b). There is not any definite

time mentioned in the rules within which it is necessary to move to

discharge the Registrar's order, but the Court usually adopts the

analogy of appeals, and \vill not entertain such a motion after fourteen

days have elapsed (c).

It would seem that a fourteen days' notice of appeal is requisite (d).

In an Irish case it was said that a creditor covild appeal from an

order omitting a name from the list of contributories without any

leave, and that the Court would not give leave to appeal or allow

the creditor to use the liquidator's name (e). In Ship's Case (/), a

director was given leave to intervene on an appeal, but the House of

Lords (g) said they could not see why such leave was given. In

other cases the Court has declined to hear contributories supporting

an appeal where the liquidator was appealing (h). Probably the

true rule was that creditors or contributories who had appeared in the

Court below could usually appeal without leave, but other persons

(z) O. 58, rr. 9 and 15, R. S. C. the later: O. 58,r. 15, R. S. C.i/arry
Tliis time was extended in Brazilian db Co. (190G), 121 L. T. Jo. 63.

Ruhhcr Estates Co., [1911] W. N. 13, (d) See Stockton Iron Furnace Co.
whore the Judge of first instance (1879), 10 C. D. 335, O. 58, r. 3,

had declined to make an order on R. S. C. ; but cp. Buckley, 9tli Ed.,
a misfeasance summons, and the p. 418. See Littles Case (1878),
li(|uidator had then tried to raise 8 C. D. 800, where an informal
money for an appeal. notice of appeal was held to be

(a) Bryndu and Port Talbot Col- good.
lieries, [1904] W. N. 136. (e) Rr Etna Insurance Co. (1873),

(h) Preloria-Fietersherg Railway, Ir. R. 7 Eq. 362.
[1904] 2 Ch. 170. (/ ) (1848), 2 Do G. J. & S. 544.

(c) See National Stores, [1900] [g) Sub notn. Downcs v. Ship
1 Ch. 27. This analogy will, how- (18'(i8), L. R. 3 H. L. 343.
ever, not be rigidly followed : ibid. (h) See Norwich Yam Co. (1850),
In the case of an order in Chambers 13 Beav. 426 ; Bodmin United
the time will run from the date Mines Co. (1857), 23 Beav. 373,
when the order is made or when 385.
notice of it is given, whichever is
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could not do so (i). Section 1 (6) of the Judicature Act, 1894, however,
provides that no appeal shall lie without the leave of the Judge or

the Court of Appeal from any interlocutory judgment or inter-

locutory order made or given by a Judge except in the case (amongst
others) of a decision determining the claim of any creditor or the
liability of any contributory or the liability of any dii'ector or

other officer under the Companies Acts, 18G2 to 1890, in respect

of misfeasance or otherwise (ii).

I'owER OF Liquidator to Carry on BgsiNESs.

Under section 151 (1) (b) of the Companies (Consolidation)

Act, the liquidator has only power to carry on the business of

the company so far as may be necessary for the beneficial wind-
ing-up thereof (A). The necessity required would seem to be a
mercantile rather than an absolute necessity, but a scheme by
which a shareholder in a company formed for recovering wrecks,

was to continue the recovery of wrecks, with the help of

assistants paid by the liquidator, was held to be bad, because it

was not required for the beneficial winding-up of the company,
but was put forward for the purpose of increasing the value

of the company's shares (l). Moreover, under this section, an
indefinite carrying on of the business of tlic company cannot be
sanctioned (ni), though, no doubt, a liquidator would in a proper
case have a wide power of entering into contracts with a view to a
sale of the whole property as a going concern (/?). Having regard

to the provisions of this section, a winding-up will not necessarily

terminate an ordinary trade contract entered into before the winding-

up {()), but where a contract was carried out after the winding-u]>

and payments became due after that date to the company, it was
hehl that a debt from the company due before the winding-up could
not be set oflE against such payments (p). It has also been held that

where two contracts with the same person have been entered into

before the winding-up, the liquidator may perform one and leave the

other party to his remedy in damages in respect of the other, and that

suc-h damages cannot be set off against moneys due to the comj)any
under the contract which has been performed (</). With regartl to

(i) Securities Insurance Co., [l8\)-i\ Cocks (1882), 21 C. D. 397.
2^Ch. 410. (n) Wreck Recovery and Salvage

(ii) Appeals from County Courts Co. (1880), 15 C. D. 353; but see
are to the Divisional tiourt, fvud A'a-sl of J^ngland Banking Co. (ISiiH),

cannot bo taken further without 4 Cli. 14, where it seems to liave l)eeu

the leave of the Court or the Court laid down that a liquiilator could
of A|ipeal Judicature Act, 18!t4, not enter into a fresli conlract,
s. I (5): leave to appeal from a which seems iuconsist^^nt alike

Divisional Coiut can Ix^ ,L'i\ (mi whore \\\{]\ f he hist cited case and those
leave to appeal to that ('ourt ia cited billow.

necessary and has betm obtained : (o) llirr. I'vreli(i.sc, Furnishing Co.
Moore, NeUleJold <0 Co. v. Singer v. /i'((7«7w ( l,S,S7), 20 Q. B. I). 387.
Manufacturing Co., [1904| 1 K. 15. (/;) Inro, Hall Rolling Mines v.

820. Douglas Forge, Co. (1882), 8 Q. H. D.
(/.:) Sec Comjmnies (Winding-up) 179. TIio whole question of set-off

Rules, 1909, r. 171, as to the liqui- is discussed elsewhere, and it is

dator's tradinej accoimt. there submitted that tliis case is

(l) Wreck Recovery and Salvage of very doubtful authority, see pp.
Co. (1880), 15 C. D. 353. 1235, et seq.

(m) Ex parte Emmanuel (1881), {q) Asphalt ic Limestone Corpora'
17 C. D. 35; and see E-c parte Hon v. Glasgow, [1901] S. C. Hi3.
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contracts made after tlie winding-up under the section, it has been

held that it is no defence to an action by the company, to say that

the contract was not necessary for the beneficial Avinding-up (r), and

whether this case was or was not properly decided it would seem

that the onus of making out a case of this kind will always be on the

defendant {s). The sub-section does not enable a liquidator to lend

moneys of the company which are in his hands out at interest (t).

Employment of a Solicitor.

Turning to the question of the employment of a solicitor, the mere

fact that the sanction of the Court to bringing or defending pro-

ceedings has been given, will not authorize the employment of a

solicitor in any particular proceedings. Separate leave from the

Court or the committee of inspection must be obtained for this.

The sanction required by section 151 should not be a general sanction

to employ a solicitor in all proceedings, as this is contrary to the

practice. Such sanction may be given as regards future proceedings

in an action, even though it has not been given before the commence-

ment of the action, but the Court will not usually give its sanction

to the employment of a solicitor in proceedings which have already

been taken except in ca.ses of urgency. The costs of unsanctioned

proceedings will not be allowed (u).

It would seem that a member of the committee of inspection cannot

be employed as solicitor unless the sanction of the Court is obtained

before his employment, and solicitors who have a clerk who is a

member of such committee are in the same position. In these cases

actual out-of-pocket expenses, not including charges for clerk's

time, etc., will alone be allowed (x). Where the liquidator is a

solicitor his partner will never be employed, except in cases where he

is willing to act without remuneration (7). The sanction need not

be given in writing (2;), though, of course, it is always desirable to

have it in writing. In giving their consent the Court or the com-
mittee of inspection may fix the amount of costs which may be

incurred (a).

A solicitor so employed is the agent of the company and not of

the liquidator, and his only claim for remuneration is against the

assets of the company (b).

The costs of a solicitor so employed are payable in priority to the

(»•) Batcman v. Bali (1887), 56 Companies (Winding-up) Rules,

L J. (q B ) 291. 1909, r. 18(), as to a liquidator who

'{.)BrUi.h Waggon Co. v. Lea ^'^ f f /''''

v"'
'"^'"' Fi'onm 9 O R

(1880). r, Q. B. D. 149. 3^!;)
^^' Vavasour, [1900] 2 Q. B.

it) ^non. (1866), 15 L. T. 170. (o) Re Duncan, [1892] 1 Q. B.
{u) London Metallurgical Co., 879.

[1897] 2 Ch. 262. (b) Anglo - Moravian - Hungarian
{x) Be Gallard, [189(i] 1 Q. B Junction Baihvay, Ex parte Walkin

68; see also Companies (Winding- (1875), 1 C. D. 130, following Re
up) Rules, 1909, r. 158,.wpro, p. 942. Trucinans E.state (1872), 14 Eq.

{y) Univer.'ial Private Telegraph 278, a voluntary winding-up case.

Co. (1871), 2;$ L. T. 884, but see
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liquidator's remuneration (c), and wlierc two solicitors have been

employed their respective costs are payable pari passu (d), except

where the first solicitor has given up the papers to the second solicitor

on an undertaking that the costs of the fiirst solicitor should be paid

out of the estate, in such case the first solicitor will have priority {e).

The costs of a successful litigant if payable out of the assets will

have priority over those of any solicitor of the liquidator (/). ^^'here

a person has obtained an order for payment of costs out of the assets

of the company, his solicitors, being neither creditors nor contribu-

tories of the company, cannot obtain an order to take proceedings in

the name of the company, e.g. misfeasance proceedings to increase

the assets (g).

Where a solicitor elects to be remunerated under Schedule II.

and not under Schedule I. of the General Order made under the

Solicitors' Renmneration Act, 1881, the liquidator should before

employing him on these terms bring the matter before the Court

or the committee of inspection (//).

With regard to the lien of a solicitor employed in a winding-up.

Such lieu cannot extend to documents which have to be filed under

rules 16 and 17 of the Companies (Winding-up) Rules, 1909 (i), and

the same rule holds good with regard to documents which by the

Act or the articles of the particular company are required to be kept

at the offices of the company (k).

With regard to other documents the broad general rule, which

applies in all cases of such liens, viz. that the liquidator cannot give

any higher right than he himself has (/), must l)e borne in mind.

Thus a solicitor em[)loyed before a winding-uj) and who has not

discharged himself cannot be required to deliver up documents

which have come into his hands before the winding-up {m). With

(c) i?c il/a-w)/ (1870), !> K(l. :J67 ; Building Association (1889), 40

New York Exchange, [181)31 1 Ch. C. D. 471; and see Re Evans,

371 ; and see also Companies [1905] 1 Ch. 290.

(Winding-up) Rules, 1909, r. 187, (i) Union Cement and Brick Co.,

and see this rule also as to taxation Ex parte Pulhrook (1809), 4 Ch.

and allowance . of costs, post, pp. G27.

\\^^,etseq. (/.) Ejj. the company's register

(d) Audhy Hall Cotton Spinniwj ami in some cases its minute-book :

Co. (1808), G Eij. 245; and cp. Capital Fire Insurance Association

Corniack v. Beislg (1853), 3 Do (1883), 24 C. D. 408; Attgl.o-

G. & J. 157; lie Wadsworth (1887), Maltese Dock Co. (1885), 54 L. J.

34 C. D. 155; Br Knight, [18'J2J (cH.) 730.

2 Ch. 368. (0 Cp. Re llawkes, [1898] 2

(c) Audleg Hall Cotton ^Spinning Ch. 1, and the cases there referred

Co. (18ti8), G E(i. 245. to.

(/) Dominion of Canada Plum- (m) Capital Fire Insurance As-

6a£/o Co. (1884), 27 C. D. 33. soriation (1883), 24 C. D. 408;

(g) Cape Breton Co. v. Fenn Anglo-Maltese Dock Co. (1885), 54

(1881), 17 C. D. 198. L. J. (CH.)730 ; Rapid Road Transit,

(/() United Kingdom Land and [1909] 1 Ch. 9G.
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regard to documents wliich have come into liis hands after the

winding-up {n), these he can be required to deliver up subject to his

lien, and none the less, it would seem, where he has actually been

retained by the liquidator to continue an action, and the papers have

come into his hands in such action, and while he was so retained (o).

This decision is apparently based on Capital Fire Insurance Associa-

tion (p), it goes, however, far beyond that case, and, whatever may
be the rule in administration actions, it must be borne in mind that,

as is above stated, a solicitor employed by the liquidator is the

solicitor of the company, and not of the liquidator, and it is difficult

to see why creditors who claim through the company should be in a

better position than the company itself. In any case, however, the

Court can, under section 174 of the Companies (Consolidation) Act,

1908, require the solicitor to produce any books and papers in his

custody or power, such production to be without prejudice to his

lien (q).

A solicitor can under the particular lien given to him by the

common law, retain and set off against sums due to him for costs

any moneys which have been recovered by his exertions whether as

solicitor to a liquidator or to the company, including the costs of a

summons to establish his right to such retainer (r). The Court will,

moreover, make a charging order under the Solicitors Act, 1860, on
a fund recovered by a solicitor's exertions in respect of costs owing

to such solicitor for services rendered prior to the winding-up, in

recovering the fund (s).

ORDER DECLARING RIGHTS OF SOLICITOR OVER FUND
RECOVERED BY HIS EXERTIONS.

(Title.)

The application by Summons dated tho 8th Juno 1911 of G.E.C. one

of the Liquidators of the above-named Company and J.C.L. one of the

members of the Committee of Inspection wliich upon hearing Counsel

for the Apphcants and for F.M. the other Liquidator of the above-named
Company and W.W. hereinafter named the Respondents tp the said Sum-
mons in Chambers was (so far as it relates to the Bills of Costs hereinafter

referred to) adjourned to be heard in Court coming on on the 25th October

Iflll to be heard acc(jrdingly and upon htvuiiig Counst^l for the Applicants

and ii>v tlie said Respondonts and upon reading the Order dated the 21st

April 1!)10 the Alilidavit of J.C.L. lilcd the 13th June 1911 the Affidavit

(n) Capital Fire Insurance As- /^rc/amaimi Co. (ISfiO), 4 Ch. 215.

socialion (IHS'.i), 24 C. D. 408; (r) Meier Cab Co., \iQll\ 2 Ch.

Anylo-Maltcse Dock Co. (1885), 54 557; Re Masse
i/
(1870), 9 Eq. ^67 ;

L. J. (CH.) 730. Union Cement and Brick Co. (1872),

(o) Rapid Road Transit Co., 26 L. T. 240, is not, it is submitted,

[1909] 1 Ch. 96. good law.

(p) (1883), 24 C. D. 408. (s) Re Born, [1900] 2 Ch. 433.

(q) South Essex Estuary and
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of F.M. and W.W. filed the 21st June 1911 the further Affidavit of the said

W.VV. and F.M. filed the 7th July 1911 and the Affidavit of G.E.C. filed

the 13th July 1911 and the several exhibits in the said Affidavits respectively

referred to (the exhibit " J.C.L." to the said Affidavit of J.C.L. being the

bill of costs hereinafter mentioned) and upon hearing the evidence of the

said G.E.C. and W.W. upon their cross-examination and the evidence of

F.M. upon his cross-examination and re-examination taken orally before

this Court on the 25th October 1911. This Court did order that the said

apphcation should stand for Judgment. And the said apphcation standing

this day in the paper for Judgment in the presence of Counsel for the

applicants and for the Respondents. This Court doth declare that the

Respondent the said W.W. is entitled to be paid his bill of costs for

£ and his costs of the said application (subject to taxation

thereof) out of the fund recovered in the proceedings by the above-named

Company against the I.I. Company Limited.

And it is Ordered that the said Bill of Costs be taxed. And in the event

of the said fund being insufficient for payment in fuU of the amount of the

said Bill of Costs and the Costs of the said W.W. of the said application

when taxed.

It is Ordered that any balance be paid out of the assets of the above-

named Company. And it is Ordered that the costs of the applicants the

said G.E.C. and J.C.L. and of the Respondents the said W.W. and F.M.

of the said application be taxed and that the Costs of the AppUcants be

paid out of the assets of the above-named Company and that the Costs

of the said Respondents be paid in accordance with the above directions

for payment of the Costs of the said W.W^ and on such taxation only one

Set of Costs is to be allowed between the said Respondents. [lie Mrlcr

Cabs, Ltd., 0073 of 1910. Mr. Justice Swinfen Eady, October 2(3th,

1911, [1911] 2 Ch. 557.]

Where the same person is liquidator of dill'creut companies,

separate solicitors may be appointed {t).

Sale of Tkoperty of Coimpany.

Turning to the subsection wliicli empowers the liquidator to sell

the real and personal property and things in action of the company.
Where property forming part of a company's assets is sold l)y the

liquidator through an aiictioneer or other agent, the gross proceeds

of the sale must be ])aid over by such auctioneer or agent, aiul the

charges and expenses connected with the sale must afterwards be

paid to such auctioneer or agent, on tlie production of the necessary

certificate of tlie taxing oHicer. Every lirpiidator by wliom hucIi

auctioneer or agent is employed will, unless the Court otherwise

orders, be accountable for the ])roceeds of every such sale [n). Under
this provision of the Act misfeasance claims may bo soKl (j;), and an
order for selling such claims by public auction has been nuide in a
debenture-holder's action {ij) by virtue of tliis power a li(|uidator can

{i) Western Lije Assurance {x) Park Gate Waqgon Works
Society (1870), 5 Ch. 396. Co. (1881), 17 C. D. 2.34."

(m) Companies (Winding-up) {y) Wood v. Woodhouse and Raw-
Rules, 1909, r. 170. son, [189G] W. ^N. 4; and see
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carry out a recoustruction scheme (2). The Court or tlie committee
of inspection can also under this sub-section either alone or coupled

with the powers conferred by section 214 of the Act, sanction the

sale of the uncalled capital of the company (a).

The provisions of section 214 are as follows :

—

(1) The liquidator may, with the sanction following (that is to say) :—

•

(a) In the case of a winduig-up by the Court in England with the

sanction cither of the Court or of the committee of inspection
;

(b) In the case of a winding-up by the Court in Scotland or Ireland,

and in the case of any winding-up subject to supervision, with

the sanction of the Court ; and
(c) In the case of a voluntary winding-up, with the sanction of an extra-

ordinary resolution of the Company,
do the following things or any of them :

—

(i) Pay any classes of creditors in full

;

(ii) Make any compromise or arrangement with creditors or persons

claiming to be creditors, or having or alleging themselves to have

any claim, present or future, certain or contingent, ascertained

or sounding only in damages against the Company or whereby
the Company may be rcndei-ed liable,

(iii) Compromise all calls and liabihties to calls, debts, and habihties

capable of resulting in debts, and all claims, present or future,

certain or contingent, ascertained or sounding only in damages,

subsisting or supposed to subsist between the Company and a

contributory, or alleged contributory, or other debtor or person

apprehcnduig liability to the Company, and all questions in any
way relating to or affecting the assets or the winding-up of the

Company, on such terms as may be agreed, and take any security

for the discharge of any such call, debt, liabihty or claim, and give

a complete discharge in respect thereof.

(2) In the case of a winduig-up by the Court in England the exercise

by the Liquidator of the powers of this section shall be subject to the control

of the Court, and any creditor (ir contributory may apply to the Court

with respect to any exercise or proposed exercise of any of those powers (6).

Under section 151 (2) (a) and this section a company which had

a prima facie case for setting aside a sale of a mine to it, but no funds

to prosecute its claim, has been allowed to sell its assets to a new
company upon the terms of the new company, carrying on the action

and working the mine in the meanwhile, and giving the original

company an option of repurchasing (c).

Anglo-Austrian Printiny mid Pub- See also s. 120 of the Act, which is

lishinq Union, [1895] 2 Ch. 891, as generally made use of on these

to the power of a company to occasions,

charge such claims. (a) Parufjuassu Sttani, Tiamroad
[z) Agra and 3fastcnnan\s Bank (1873), 42 L. J. (ch.) 442.

(18(56), 12 Eq. 509 n. On such a (6) Companies (Consolidation)

sclieme the sanction of a special Act, 1908, s. 214.

resolution is not necessary, as it (c) Cambrian Mining Co. (1883),

would be imder s. 192 of the Act. 48 L. T. 114.
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It would seem, moreover, that the powers conferred by seetion 21 i

will enable a compromise to be entered into with a class of alleged

••,ontril)u(ories, where it is doubtful whether they are in fact con-

tribut(»iies, and whether, if they are, they can meet their lial)ilities {d),

and also an arrangement by whi(;h eontributories who paid £20

before a certain day were relieved from a liability of £25 (c). The

Court has also sanctioned an arrangement which involved the

release of all claims against two eontributories, and this though the

holder of a large number of shares objected (/). And another,

though there were objecting creditors and eontributories, by which

an action was stayed on terms and certain creditors were ])aid (q).

On an application, made with a view to a compromise, for leave

to exercise all the powers conferred by section 151 (2) (a) without any

further leave, the Court declined to make any order, as it did not

consider that the evidence before it justitied an order (//), and it took

the same course where the parties asking for the sanction of a com-

promise, refused to furnish the data which had led them to consider

the compromise a desirable one (i).

A compromise will as between the licpiidator and the other party

to the compromise be binding even \vhere the necessary sanction has

not been obtained, at all events w^here such other party does not

know of this {h). Section 214 does not, however, enable a majority

to bind a dissentient minority (/). This is remedied by section 120

of the Act, which, as it extends to going companies as well as to

companies in winding-up, has already been considered.

In a winding-up by the Court, if application is made to the Court

to sanction any compromise or arrangement, the Court may, before

giving its sanction thereto, hear a report by the official receiver as

to the terms of the scheme, and as to the conduct of the directors and

other officers of the company, and as to any other matters w liicli, in

the opinion of the official receiver or the Board of Trade, ought to

be brought to the attention of the Court. The report nmst not

be placed upon the file, unless and until the Court directs it to be

{d) Bank of Hindustan, China, {i)ExpartiToUi/(\iHH)),2dL..J.
and Japan v. Eastern Financial (CH.) 702.

Association (1809), L. R. 2 P. C. (k) Cyclemakers' Co-operative

489 : and see Ex parte Tofti/ (1800), Supply Co. v. Sirns, [19031 1 ^^- 1^-

29 L. J. (cH.) 702. 477 ; Emjlish and ,'^colli^h Marine
{e) Smith, Knight & Co. (1808), Insurance Co. (1871), 23 L. T.

37 L. J. (CH.) 804. G8o ; Wright's Case (1870), .5 Ch.

(/) Risca Coal and Iron Co. 437. In James v. May (1873),

(1861), 30 Beav. 528. L. R. 6 H. L. 328, the compromise
(g) Commercial Bank Corporation was bad because the directors and

0/ India and the EaM (1809), 8 not the liquidator entered into it.

Eq. 241. {I) Albert Life Assurance Co.
(h) South Eastern Eailway of (1871), G Cii. 381.

Portugal (1870), 21 L. T. 220.
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filed {m). Any report under this rule as applied by tlie Limited

Partnerships (Winding-up) Rules, 1909, may extend to the conduct

of the limited, as well as of the general partners {n).

The principles on which the Court will give leave to endorse bills

in a winding-up were discussed in Smith, Fleming & Co.'s Case (o),

and the remarks there made have probably an application to all

powers cxerciseable by a licjuidator in a winding-up. The main

principle applicable and to be borne in mind in these cases, is that

the object of a winding-up is to put all creditors of the same company

on an equal footing, and the Court will not sanction any step which

is likely to have a contrary effect or to give some creditors a pre-

ference, by giving them a right of set-ofi, or otherwise.

On every application to the Court to approve a reconstruction or

other scheme by which the affairs of the company are to be wound-

up otherwise than by the realization and distribution of the assets,

there must be a £5 impressed stamp {'p).

Private Examination.

The Court may, after it has made a winding-up order, summon

before it any officer of the company or person known or suspected to

have in his possession any property of the company or supposed to

be indebted to the company, or any person whom the Court deems

capable of giving information concerning the trade, dealings, affairs,

or property of the company.

The Court may examine him on oath concerning the same,

either by word of mouth or on written interrogatories, and may
reduce his answers to writing and require him to sign them.

The Court may require him to produce any books and papers in

his custody or power relating to the company ; but where he claims

any lien on books or papers produced by him, the production

must be without prejudice to that lien, and the Court has jurisdic-

tion in the winding-up to determine all questions relating to that

lien.

If any person so summoned, after being tendered a reasonable

sum for his expenses, refuses to come before the Court a\ the time

appointed, not having a lawful impediment (made known to the

Court at the time of its sitting, and allowed by it) the Court may

cause him to be apprehended, and brought before the Court for

examination {q) .

(m) Companies (Winding-up) (p) Order as to fees of July 31,

Rules, 1909, r. 74. 1908.

(n) Limited Partnerships (Wind- (g) Companies (Consolidation)

ing-up) Rules, 1909, r. 14. Act, 1908, s. 174.

(o) (1866), 1 Ch. 538.
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Under this section the witness is not summoned by suhpcena, the

practice being for an ex "parte application to be made for liberty to

examine the person named (r) and to issue a summons under section

174. An order is then made giving liberty to examine, and ordering

that a summons for that purpose do issue accordingly (rr). A sum-

mons is then issued ordering the witness to attend, and naming a

day (.s). This practice holds good where the application is for a person

to produce all books and papers in his custody or power in any way
relating to the company (/.). Whore an order is obtained it will not,

it is thought, be necessary to serve it personally on the person to be

examined (w). The application and conduct of the proceedings will

usually be made by and given to the liquidator, but a creditor or

contributory may apply on giving notice to the liquidator, the

liquidator will then have the option of taking over and conducting

the whole matter, but he will not be entitled to take any other part

on the application or to oppose it (x). The Court has also jurisdiction

to order an examination on its own motion (?/). Where a contributory

obtains an order the Court will sometimes limit the examination (2).

The summons is not supported by affidavit, for an affidavit, being a

public document and on the file, would, by telling the person pro-

posed to be examined why he is to be examined, often defeat the whole

object of the application. It is, however, supported by a statement

in writing made to the Court and giving the reasons why an examina-

tion is considered desirable (a).

To obtain an order on a summons under the section a liquidator

need not show a j>/'<'//m facie case, it will be enough if he shows a

(r) A fee of 10«. is payable for bo for a reasonable time so as to

each witness sworn and examined allow the examination to lake

for each hour or part of an hour : place.

Order as to Supreme Court Fees, (a') Silkslone and Dodsworih Coal

1884. Foe 49. and Iron Co. (1882), 19 C. D. 118 ;

(rr) For form of summons and London and Lancashire Paper Mills

order, infra, pp. lOGG and lUliT. Co. (18S8), .'>7 L. J. (CH.) 7GG ; Re

(s) Wetitworelayid Green and Blue Nicholson (1880), 14 C. D. 243.

Slate Co. (1887), 5G L. T. 52; (y) Land Securities Co., [1894]

English Joint Stock Bank (18GG), W. N. 91.

3 Eq. 203. For form of summons, (2) Pctiysflog Mining Co. (1874),

infra, p. 1067. 30 L. T. 8G1 • Silkstone and Dads-

i,\ n 1-t r< II' 7 * /iQQ-\ u-orlh Coal and Iron Co. (1882), 19
(t) Credit Co. v. \\ chster (I880),

, i^ 110

53 L. T. 419.
(„) English Joint Stock Bank

(«) Cf. Re Weinhurg (1!K}7), 9G (ISGG), 3 Eq. 203 ; 6'oW Co. (1879),

L. T. 790. The conduct money 12 C. D 77 ; Silkstone and Dods-

should be sent in money or postal worth Coal Co. (1882), 19 C. D.

orders with the letter serving \}^- I'^.^^"?'fi°i<^''f,"'l^°^ ^'l°/f
, J e 1 ^i • Corporation 1886,, 33 C. D. 314,

such order. See also this ca.se as
jt .vis said that in the circumstances

to the power of detammg a witness
^^iq liquidator had been right in

who has been arrested for non- requiring acontriljutory whoapplied
attendance. Such detention inay for an order to make an aflidavit.
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reasonable sus])icion or a probable case (b). A creditor or contribu-

tory will perliaps have to show something rather more (c). A private

examination can by the joint operation ol sections 174 and 193 be

ordered in a voluntary win(liii<f up {d). In such case it will be

necessary to show tiiat such an examination will he just and

beneficial, as these words occur in section 193 {(-). Probably,

however, this does not limit the jurisdiction to any extent, as even

in a compulsory winding-up the Court must be satisfied that the

examination is likely to benefit the winding-up (/). Under a

reconstruction in a voluntary winding-up the Court has declined to

order an examination u}>on the application of a dissentient member,

who wished to use it for the purpose of ascertaining whether or no

he should accept an offer made by the liquidator to purchase his

interest (g). Under the section the Court has ordered the examina-

tion of the mother-in-law of a contributory who declined to give his

address (A), and also in like case of the sister and nephew of a con-

tributory {i). It has also ordered the examination of a person from

whom a contributory claimed an indemnity which he had assigned

to the liquidator {k), and of the managing clerk of a bank where a

contributory had had an account (l), and of a broker employed on a

transfer where it was considered possible that the transferor might

be made liable for calls made on the transferee {m), and of a person

indebted to a contributory (>?). The Court has also on the applica-

tion of a contributory made an order on a person whom that contri-

butory alleged ought to be on the list of contributories in his place (o).

(6) Oold Co. (1879), 12 C. D. 77. to help him in his action.

(c) See Ee Nicholson (1880), 14 (g) British Building Stone Co.,

C. D. 243, a bankruptcy case where [1908] 2 Ch. 450. This case was

it was said that a creditor seeking decided partly on the ground that

an examination must show a prima the member was trying to get an

Jacie or reasonable probability. option to sell his shares while

(d) Sir John Moore Mining Co. s. 192 gives the option (to purchase)

(1878), 37 L. T. 242, where an to the liquidator.

order was made on the evidence (h) Frieker's Case (1871) 13 Eq.

on a petition for a coinpulsory 178.

winding-up which had failed. (i) Swan's Case (1870), 10 Eq.

(e) Heiron's Case (1880), 15 C. D. 675.

139. (k) Massey v. Allen (1878), 9

(/) London and Lancashire Paper C D. 1G4.

Mills Co. (1888), 57 L. J. (ch.) (Z) Z)n««'s C'rt.9C (1872), 14 Eq. G ;

7G6 ; Imperial Continental Water Financial Insurance Co. (1807), 3G

CorjMration (188G), 33 C. D. 314, L. J. (ch.) 687.

where an order was refused to a (m) Clement''s Case (1872), 13

contributory who was bringing an Eq. 179 n.

action to enforce a charge on calls (n) Trower and Lawson^s Case

and to get his name taken off the (1872), 14 Eq. 8.

list of contributories, and who (o) Ex parte Musgrave (18G7), 16

wished for an examination so as L. T. 379.
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but this case would, it is thouuht, only be followed where the liquida-

tor is anxious for the change on the list of contributories to take

place, as in other cases it would seem that the examination would

not tend to benefit the winding-up. Under the sectioii the brokers

of a company or of its liquidator can be summoned {p), and its

solicitors can be re<|uired to produce papers without prejudice to

their lien (ry), but such saving will not give a solicitor ans' higher

right in respect of his lien (r) than he would have had without it (q).

It will, however, apparently be necessary to show that the books

do ill some way relate to the company (n). The solicitor can, how-

ever, in a proper case set up privilege (/). A servant of the company

can, even where he has parted with the books and papers wrongfull}

,

be required to produce them (u). It would seem to be doubtful whether

a liquidator can require inspection of documents before requiring

them to be produced (x). A mere creditor of the company can, it

would seem, not be summoned (y) ; but the mere fact of a man being

a creditor is no reason why he should not be summoned (::). The

power of ordering an examination can be exercised even after action

brought, for the liquidator may rightly require to know not merely

whether he shoidd begin, but also wdiether he should continue an

action (a). But the Court has declined to make an order which

would give a party to an action more information than he could

obtain or has obtained by discovery {h), and it has also refused an

(•rder where, after an affidavit of documents had been made in an

action, the Court had postponed making an order for ])rodu(tion of

documents or for interrogatories (c).

An order to examine a person has been made without prejudice

(p) Carver .1 Case (IS18), 41 h. J. {x) Findlay v. WaddrU, [19101

(CH.) 702 n. S. C. 670.

(7) South E.'tsex Estuary and (//) 7^yne Chemical Co. (1874), 43

Berlamation Co. (18()9), 4 Ch. 21')
; L. J. (ch.) 3.54.

Capital Fire Instirance Association (z) Ex parte Carver (1878), 47

(1883), 24 C. D. 408. L. J. (ch.) 702 n.

(r) Rorie v. Stevenson, [1908] (a) North Australian Territory

S. C. .'5.59. A solicitor or other Co. v. Goldsborouc/h Mort <L' Co.,

person claiming a lien is not en- [1803] 2 Ch, 381 ; London and
titled to have the question of Northern Bank (1902), 85 L. T.

whether he is or is not entitled to 098; Carver's Case (1878), 47

such lien decided before production : L. J. (cii.) 702 n. ; Ex parte

Findlay v. Waddell, [1910] S. C. Batcman (18G6), 15 W. R. 118,

670. 245 ; Metropoli'an (Brush) Electric

(«) See Ex parte Smith {1882), 45 Liglii and Pou-er Co., Ex parte

L. T. 447 (a bankruptcy case). Leaver (1884), 51 L. T. 817.

[t) Hoyles Case, [1902] 2 Ch. 73. (h) Heiron's Caae (1880), 15 C. D.
(</) London and Northern Bank 139; A'e Franks, [1892] 1 Q. B.

(1902), 85 L. T. 698; but see (i4(i.

Massey v. Allen (1878), 9 C. 1). (<•) North Australian Territory

164. Co. (1890), 4.J C. D. 87.

S.C.L. 3 X
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to any objection lie may make {d), and in any case the order will not

prejudice any objection that may be raised to answering questions (e).

Where a Judge has made an order to examine a person or has allowed

a particular question to be put, or has refused to do either of these

things, tlie Court of Appeal will be extremely slow to reverse its

decision (./ ) ; but it would seem clear that it will in some cases do

so (g), and it would certainly seem that it can do so where there was

no jurisdiction to make the order made in the Court below, where

such order is vexatious and oppressive, where it is an abuse of the

process of the Court, or where the Court below has made a mistake

in a matter of principle (h). It is thought that much the same

principles govern a judge, when a motion is made to discharge the

order of a Eegistrar ; but as parties are prima facie entitled to get

the opinion of the Judge in person, they would probably not be

applied with quite the same strictness (//). At the same time a

Registrar can always decline to allow questions he considers irrelevant

or otherwise improper {i). Examinations of persons summoned

before the High Court under section 174 are held in Court or in

Chambers as the Court directs (Jc).

This rule, so far as the High Court is concerned, does away with

the old cases (/), which deal with the questions of the appointment

of special examiners and their powers. As already stated, the

liquidator is usually the proper person to conduct an examination

under the section. There may be cases where a creditor or con-

tributory will be entitled to take part in the proceedings in addition

to the liquidator (m), but notwithstanding rule 152 of the Companies

Winding-up Rules, 1909, creditors and coiitributories will not usually

be allowed to attend at a private examination (w). The official

(d) Contract Corporation (1871), 268; Re Tillett (1890), 1 Mor. 286.

6 Ch. 145. (k) Coinpanies (Winding-up)

(e) S7mth, Knight & Co. (1869), Rules, 1909, r. 5 (2).

4 Ch. 421. (I) See Smith, Knight d; Co.

if) Gold Co. {1819), 12 C. D. 77 ; (1869), 8 Eq. 23; Lisbon Steam

Silkstone and Dodsworth Coal and Tramways (1876), 2 C. D. 675;

Iron Co. (1882), 19 C. D. 118. Contract Corporation (1872), 13

These cases probably go too far, Eq. 27 ; Metropolitan Brush Electric

having regard to the cases cited Light Co. (1888), 57 L. J. (ch.) 253.

in the next notes. See also Ex (m) London and Lancashire Paper

parte Nicholson (1880), 14 C. D. Mills Co. (1888), 57 L. J. (ch.) 766.

243. (n) Norwich Equitable Fire In-

(g) Joseph Hargreaves db Co., surance Co. (1884), 27 C. D. 515;

[1900] 1 Ch. 347 ; North Australian London and Lancashire Paper Mills

Territory Co. (1890), 45 C. D. 87; Co. (1888), 57 L. J. (ch.) 766;

Clement's Case (1872), 13 Eq. Grey's Brewery Co. (1883), 25 C. D.

179 n. ; Heirons Case (1880), 15 400. In the last cited case Empire

C. D. 139. Assurance Corporation (1868), 17

(h) London and Lancashire Paper L. T. 488, is explained as a case

Mills Co. (1888), 57 L. J. (ch.) 766. where attendance was allowed

{i) Re Pennington (1888), 5 Mor. owing to special circvunstances.

I
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receiver may attend in person or by an assistant official receiver any

examination of a witness under the section on whosesoever's applica-

tion the same has been ordered, and may take notes of the examina-

tion for his own use and put such questions to the person examined as

the Court may allow (o). The person examined is entitled to be repre-

sented by solicitor and counsel (p), but he is not entitled to have any

particular solicitor (q), and though it is not usual to exclude a solicitor

chosen by the person examined, if there is reason to believe that he

may use the information obtained for purposes other than the

examination {e.g. where he is acting in an action against the com-

pany in which such information may be useful), the Court will

require him to give an undertaking only to use the information for

re-examination, and not to disclose the same without leave, and to

destroy any notes he may take (r). The Court will also usually

allow the presence of persons who may be useful to the persons

carrying on the examination, e.g. clerks who are attending to take

notes or who took part in the matters with which the examination

is concerned (s), but it will not allow the presence of any person

where it considers that such person's presence is undesirable, e.g.

where he may be examined himself at a later stage {t).

The solicitor or coimsel of the person examined can re-examine

him for the purpose of explaining any answers he has given, and can

take notes for the purpose of such re-examination (m), and though

the Court can refuse to allow him to take such notes away (x), he

may, apart from any such order, do so (m).

Questions cannot be asked which may incriminate the witness,

or the answers to which would involve a breach of professional

privilege (y). If, however, a witness gives reasons why an answer

is likely to incriminate him and such reasons are insufficient, he will

be ordered to answer (2), and unless a question is obviously likely to

incriminate the witness the Court must in some way be satisfied that

there is a danger of its doing so {a). A witness may be ordered to

(0) Companies (Winding-up) (1883), 25 C. D. 400, explaining

Rules, 1909, r. 73 (1). Empire Assurance Corporation

(p) Breech -loading Armoury Co. (1868), 17 L. T. 488; and see also

and Merchants Co. (1867), 4 Eq. Re Walker (1909), 100 L. T. 860

453; Cambrian Mining Co. (1883), (a bankruptcy case).

23 C. D. 376. (x) W. Heseltine and Son, [1891]

(g) Re Towsey (1864), 9 L. T. 613. W. N. 25 ; Qrey'a Brewery Co. (1883),

(r) Haddock's Case, [1902] 2 25 C. D. 400 ; and see also the

Ch. 73 ; for order, see p. 1069. undertaking required in Haddock's

(») W. Heseltine and Son, [1891] Case, [1902] 2 Ch. 73.

W. N. 25. (2/) Gold Co. (1879), 12 C. D. 77 ;

(0 Western of Canada Oil Lands Hoyle's Case, [1902] 2 Ch. 73.

and Works Co. (1877), 6 C. D. 109. (z) AslUon's Case (1859), 4 De
(u) Merchants Co. (1867), 4 Eq. G. & J. 320.

453; Cambrian Mining Co. {\%%'i), {a) Ex parte Schofield (1877),

23 C. D. 376 ; Qrey's Brewery Co. 6 C. D. 230 ; Lamb v. Munsier
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answer questions, where his answer will only amount to hearsay

evidence, at all events where there is no action pending against

him (6), and questions have been allowed to be asked of a bankrupt

contributory, which could not lead to anything in the winding-up,

though they might give a ground for proceedings in the bank-

ruptcy (c). A professional witness cannot be required to answer

questions until he has been tendered the fee which he is entitled to,

and also his travelling expenses {d), and where it was sought to

examine an officer of the Inland Revenue as to the Income Tax

returns of the company, the Court declined to go behind a cer-

tificate of the Inland Revenue Commissioners, stating that in the

public interest it was undesii-able that answers should be made (e)

.

The fact that a person examined is a defendant to an action brought

by the company will be a reason why the Court should carefully

scrutinize questions put to him, but will not prevent his being

questioned on other matters (/).

Where an order has been made for a private examination, the

proper course is usually for the person whom it is proposed to

examine not to seek to set aside the order where he objects to it,

but to attend and object to answer questions {g).

If a person examined before a Registrar or other officer of the

Court who has no power to commit for contempt of Court, refuses to

answer to the satisfaction of the Registrar or officer any question

which he may allow to be put, the Registrar or officer must report

such refusal to the Judge, and upon such report being made the

person in default will be in the same position, and be dealt with in

the same manner as if he had made default in answering before the

Judge.

The report must be in writing, but without affidavit, and must

set forth the question put, and the answer (if any) given by the

person examined.

The Registrar or other officer must before the conclusion of the

examination at which the default in answering is made, name the

(1883), 10 Q. B. D. 110; Ex parte Bigham, J., held in bankruptcy

Gilbert (1886), 3 Mor. 223. that a witness was only entitled to

(6) Ottoman Co. (1867), 15 W. R. conduct money varying with the

1069. distance he had to come before he

(c) London Gas Meter Co, (1871), came into Covirt, such money to

41 L. J. (CH.) 145. be sent in cash or postal orders.

(d) Working Men's Mutual (e) Joseph Hargreaves db Co.,

Society (1882), 21 C. D. 831. The [1900] 1 Ch. 347.

fare will be first class, and the
( / ) London and Northern Bank

witness in this case (an auctioneer) (1902), 18 T. L. R. 537, 637.

was entitled to one guinea as his {g) London Gas Meter (1871), 41

fee ; see also Re Weinburg (1907), L. J. (ch.) 145 ; Contract Corpora-

96L. T. 790; Re Batson (1894), 70 tion (1871), 6 Ch. 145; Smith,

L. T. 382. In Re Weinburg, supra, Knight efc Co. (1869), 4 Ch. 421.
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time, when, and the place where the default will l)e lepoited to the

Judge, and upon receiving the report the Judge may take such action

thereon as he tliinks fit. If the Judge is sitting at the time when the

default in answering is made, sucli default may be reported

immediately (//).

During the sitting of Parliament, and for forty days before its

meeting and after its prorogation or dissolution, a member of Par-

liament is privileged from being committed for contem])t under

these provisions. An application to commit a privileged person

will be no bar to a subsequent application after the privilege has

ceased (/).

Sometimes tlie person conducting an examination applies for an

order on the person examined to attend before the Registrar at his

own expense and answer a question which such person has refused

to answer (k).

Where the examination is intended to lead up to litigation, the

person obtaining the order for the examination may be ordered to

pay the costs of the person exaniincd, as it is a proceeding within

the meaning of section 5 of the Judicature Act, 1890 (/) ; but such

costs will not include the costs of the solicitor or counsel of the

person examined (?>i). The later cases seem to point to examinations

being in all cases proceedings (»), though this was certainly not the

view taken at one time (o).

Proceedings on private examinations when held in chambers are,

as appears from the foi'egoing, essentially of a private nature, and

it will be a contempt of Court to publish an account of them {/)).

They are intended to put tlie liquidator in the same position as if

he were making iiKjuiries from a person willing to give information

or from the solicitor of such a person (</).

A liquidator can, on an application for discovery, plead privilege

with regard to depositions taken at a private examination (r), and

the mere fact that he has asked a w'itness, " Did you not say this in

(h) Companies (Wiiuliiig-up) (o) (.'old Co. (1879), 12 C. D. 77;
Rulos, 1!(09, r. 72. For form of SUkslonc and Dodsworth Coal and
report, see p. 106(}. Iron Co. (1882), 19 C. D. 118;

(i) Re Armstrong, [1892) I Q. B. Gny'n Brewery Co. (188.'}), 25 C. D.

327 ; Anglo-Frcndi Cu-opvrative 400 ; Norwich Equitable Fire In-

Sociiti/ (1880), 14 C. D. 5:33. surancc Co. (1884), 27 C. D. 515;
{k) Trowrr and Lawsons Case London and Lancashire Paper Mills

(1872), 14 Eq. 8 ; Haddock's Case, Co. (1888), 57 L. J. (cu.) Hiii.

[1902] 2 CIi. 73. (p) American Excluinye in Europe

(I) Appleton, French, and Scrat- v. (iilUii (1889), 58 L. J. (cii.) 70fi
;

ton, [1905] 1 Ch. 749 ; but soo Re Sir John Moore Mining Co. (1878),
Lei(jhton and Benett {18W), I Ch. li'.l I. 37 l_ '2\ £42,

(//() Ex parte Waddcll (1877), (> / ^ xr • 1 ti . 1 1 m- r

C D }28 ^^^' '^'""'*^'^ Equitable r trc In-

"(n) See' Standard Gold Mining «^rancc Co. (1884), 27 C. D. 515.

Co., [1895] 2 Ch. 545; Re Bead, (') Lcaroyd v. Halifax Join
[1894] 2 Q. B. 135. Stock Banking Co., [1893] 1 Ch. 086.
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your private examination ? " will not, if the witness admits he did

say it and the proceedings at which the question was put were not

proceedings open to the public, amount to a waiver of privilege (s),

nor can the witness himself demand to see the depositions before

answering ; the Court can, however, apparently require them to be

produced at the trial (t). Where the witness denies having made the

statement, and the transcript of the proceedings is used to con-

tradict him, then the whole transcript will have to be put in {t).

Notice of an intention to read the evidence of a witness will not make
it evidence against any other person (w), but such evidence can, at

all events after such notice has been given, be used against the

witness himself (x). The liquidator may, it would seem, make such

depositions evidence for all purposes by exhibiting them to an affidavit

or by simply putting them in as evidence, but in such cases he must

be prepared to produce the witness for cross-examination if

required (?/).

The notes of the depositions of a person examined under section

174 of the Act, or under any order of the Court before the Court, or

before any officer of the Court, or person appointed to take such an

examination (other than the notes of the depositions of a person

examined at a public examination under section 175 of the Act)

will not be filed, or be open to the inspection of any creditor, con-

tributory, or other person, except the official receiver or liquidator,

unless and until the Court so directs, and the Court may from time

to time give such general or special directions as it thinks expedient

as to the custody and inspection of such notes and the furnishing of

copies of or extracts therefrom (2:).

Where a person who has put in. his defence to an action, is in-

terrogated on his depositions, he will usually be allowed to inspect

them if his defence is not a mere blank defence (a). The fee for

examining a witness under section 174 is 10s. for each witness sworn

per hour (aa).

(s) Goldstone v. Williams, Deacon to r. 70 of the Companies (Winding-

c& Co., [1899] 1 Ch. 47 ; North up) Rules, 1909. The decision

Australian Territory Co. v. Golds- was, however, that that rule was
borough Mort <t Co., [1893] 2 Ch. 381. not ultra vires.

(t) NortJi Australian Territory Co. (s) Companies (Winding-up)

V. Goldshorough Mort <fc Co., [1893] Rules, 1909, r. 73 (2). This rule

2 Ch. 381. does away with Standard Gold

{u) Great Western Forest of Dean Mining Co., [1895] 2 Ch. 545.

Coal Consumers' Co., Carter and (a) Mercliants' Fire Office, [1899]

Crawshay's Cases (1885), 54 L. J. 1 Ch. 432; Fx parte Pratt (1882),

(CH.) 506. 21 C. D. 439.

(x) Fugh and Sharman^s Case (aa) Order as to Supreme Court

(1872), 13 Eq. 566. Fees, 1884, Fee 47. In a County

(y) See Norwich Eq-intable Fire Court it is 7s. per hour after the

Insurance Co. (1884), 27 C. D. 515 ; first hour, and also traveUing ex-

and London and General Bank {No. penses where the examination is not

1) (1894), 63 L. J. (CH.) 853, which, held at the place where the Court

however, was the case of a public iisually sits. Order as to Fees of

examination and turned mainly no December 2nd, 1903.

doubt on the old rule corresponding
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FuBUC Examination.

When au order has been made in England for winding-up a com-

pany by the Court, and the official receiver has made a further

report [aaa) under the Act showing that in his opinion a fraud has been

committed by any person in the promotion or formation of the

company, or by a director or officer of the company in relation to

the company since its formation, the Court may, after consideration of

the report, direct that any person who has taken any part in the pro-

motion or formation of the company or has been a director or officer,

of the company shall attend before the Court on a day appointed

by the Court for that purpose, and be publicly examined as to the

promotion or formation, or the conduct of the business of the com-

pany, or as to his conduct and dealings as director or officer thereof.

The official receiver must take part in the examination, and for

that purpose may, if specially authorized by the Board of Trade in

that behalf, employ a solicitor with or without counsel.

The liquidator, where the official receiver is not the liquidator,

and any creditor or contributory, may also take part in the examina-

tion either personally or by solicitor or counsel.

The Court may put such questions to the person examined as the

Court thinks fit.

The person examined will be examined on oath, and nnist answer

all such questions as the Court may put or allow to be put to him.

A person ordered to be examined under this section is entitled at

his own cost, before his examination, to be furnished with a copy of

the official receiver's report, and may at his own cost employ a

solicitor, with or without counsel, wlio will be at liberty to put to

him such questions as the Court may deem just for the purpose of

enabling liim to explain or qualify any answers given by him. If

he is in the opinion of the Court, exculpated from any charges made

or suggested against him, the Court may allow him such costs as in

its discretion it may think fit. It cannot, however, under this

provision order the official receiver to pay the costs of the examina-

tion personally (h).

Notes of the examination must be taken down in writing, and

must be read over to or by, and signed by, the person examined,

and may thereafter be used in evidence against him, and will be open

to the inspection of any creditor or contributory at all reasonable

times.

The Court may, if it thinks fit, adjourn the examination from

time to time.

An examination under this section may, if the Court so directs,

and subject to general rules, be held before any Judge of county

courts, or before anv officer of the Supreme Court, being an official

referee. Master, or Kegistrar in Bankruptcy, or before any District

{aaa) As to such further report, see .itipra, y>\>- 924 et seq.

(b) John Tweddle d: Co., [1910] 2 K. B. G97.
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Registrar of the liigli Court named for the purpose by tlie Lord

Chancellor or, in the case of companies being wound-up by a Palatine

Court, before a Registrar of that Court, and the powers o£ the Court

under this section as to the conduct of the examination, but not as

to costs, may be exercised by the jx-rsou before whom the examination

is held {().

In the case of a limited partnership tlie Court may, on the con-

sideiation of a further report stating that in the opinion of the

official receiver a fraud has been committed by any person in the

promotion or formation of the limited partnership or by any general

or limited partner in relation to the limited partnership since its

formation, direct that any person who has taken part in the pro-

motion or formation of the limited partnership or has been a partner

general or limited shall attend before the Court on a day appointed

by the Court for that purpose and be publicly examined as to the

promotion or formation or the conduct of the business of the limited

partnership or as to his conduct and dealing as a partner {d).

What must be contained in a further report of'an official receiver

in order to justify an order for a ])ublic examination has already

been considered {del).

The practice where a further report has been made is as follows :

—

The official receiver may apply to the Court to consider

the further report. Such summons is made returnable before the

Judge, and the report is left with the Judge for consideration. On
such application the Court fixes a day on which the report is to be

considered (e).

Tlie consideration of the report is before the Judge of the Court

personally in Chambers, and the official receiver must personally, or

by counsel or solicitor, attend the consideration of the report, and

give the Court any further information or ex))lanation with reference

to the matters stated in the report which the Court may require
( /),

and the Judge makes the order asked (,//"), or deals with the matter in

such other way as he thinks fit.

The application for the consideration of the report is made by
ex iKirle sunmions. Formerly such summons also asked that the

persons, if any, whom it was desired to examine might be directed

to attend to be publicly examined {g). If an order is made nowadays,
the official receiver gives informal notire to the persons who are to be

examined informing them that an order has been made and that they

(c) Companies (Consolidation) personally.
Act, 1908, s. 175. For order direct- (//) For form of order, t^ee infra,
ing examination before a District |). 10()2.

Registrar, 7Jo*'<, pp. 1002 and 1003. (r/) Trust and Invcstincnt Corpora-
id) Limited Partnerships (Wind- tion of South Africa, [1892] 3 Ch.

ing-up) Rules, 1909, r. 12. 322 ; see also Form 32 in the
(f/fZ) Su'jyra, pp. 924 ct scq. appendix to the Companies (Wind-
(e) Companies (Winding-up) ing-tip) Rules, 1909, but this does

Rules, 1910, r. 60. not apply at all events in London
(/) Ibid., T. 01. In practice the cases now.

oflfieial receiver invariably attends
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will receive notice of the time and place appointed iov liie holding of

the examination wlien the same are fixed {h). The official receiver

then gets a day fixed for the examination without any further order,

and serves the person to be examined with a notice in the form of

Form 33 in the Appendix to the Companies (Winding-up) Rules,

1909 (hh).

A summons to discharge an order for a public examination can

be taken out as soon as the person to be examined knows of the

order (?'). As a rule such sunnnons should not be supported by

affidavit usually, all the Court has to consider is does the report

show sufficient to authorize an order ? And the Court will not go

into matters wliich tend to show that the report or tlie opinion of the

official receiver as expressed therein is wrong or inaccurate, unless,

of course, mala fides is in some way made out (/;). It is submitted,

however, that the view expressed by "Wright, J., in National Stores,

Lt'l. (/), i.e. that the Court will not go behind the finding of tlie

official receiver as to wliether a ])erson has taken part in the pro-

motion or formation of the company, or has been a director or officer

thereof, is wrong, for the section expressly says that these are the

persons who can be examined on the report of the official receiver,

and not that persons who are found by the further report to come
Avithin this category can be so examined. In such cases it is thought

affidavit evidence may be used to show that the person wliom it is

sought to examine never occupied a position which would bring him

within the category of persons who can beexamined under thesection.

The question of who is an officer of tjie company can be more con-

veniently dealt witli uiuler tl'.e misfeasance section (//). The practice

in the Chancery Division is to require an application to discharge an

order in Chambers to be made within fourteen days of the order

sought to be discliarged, but, where it is sought to discharge an order

for a public examination, tliere must either be reasonable diligence

or some ex])lanation of the delay. It is thought that in considering

w'hether there has or has not been reasonable diligence the piactice

of the Chancery Division, referred to above, will be borne in mind,

time runnin<j: from the time when the person proposed to be examined
was served with the order (;//). It is thouglit that unless lack of

jurisdiction is shown, the Court of Appeal will l)e very slow to upset

an order made or refused by a Judge in these matters, for to do so

wonld be to interfere with his discretion (»).

(//) Cp. Nalintidl S/nr<.s, Ltd., (/) [IHi)'.)] 2 C'li. llli. Tlie point

\\S>)<.)\ 2 Cli. 77;}
; [

1!M)0| I Cli. 27. vjis not dciilt with hy the Court of

For form of notice, .'^ec /n//a, p. 1003. A|)]H'al. |1!)00| 1 Cli. 27.

(/(/() For this form, see infra, p. (11) 8ee infra, p. 105().

I0(>3. (m) National .'^torrs Co., [1899]

(i) Trvfit and InvrKtvunt Corpora- 2 Ch. 77:{ : [19001 1 Ch. 27; Civil,

lion ofSouth Africa, [ 1 8!>2
J
3 Ch. 3;{2. Naval, andM ilitarif Ouffittrr.s, [ 1 899]

For foim of order, see infra, ])p. 1 Ch. 215.

lOd:? and 10()4. (ji) Cu'V. Naial, and Mililanj

ik) New Travellers' Chambers, Oi*//(«(r,s [ 1899] 1 Ch. 215.

'1895] 1 Ch. 395.
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Where the Judge makes an order under section 175 of the Act,

directing any person or persons to attend for public examination :

—

(a) The exammation will be held before the Judge. But m the High

Court the Judge may direct that the whole or any part of the

examination of any such person or persons be held before the

Registrar, or before any of the persons mentioned in sub-section (9)

of section 175.

(b) The Judge may, if he thinks fit, either in the order for examination

or by any subsequent orders, give cUrections as to the special

matters on which any such person is to be examined.

(c) Where on an examination held before the Registrar or one of the

persons mentioned in sub-section (9) of section 175 he is of opinion

that such examination is being unduly or unnecessarily protracted,

or for any other sufficient cause, he may adjourn the examination

of any person, or any part of the examination to be held before

the Judge (o).

Upon an order directing a person to attend for public examination

being made, the official receiver must apply for the appointment of a

day on which the public examination is to be held (p).

A day and place must be appointed for holding the public ex-

amination, and notice of the day and place so appointed must be

given by the official receiver to the person who is to be examined

by sending such notice in a registered letter addressed to his usual

or last known address (q).

The official receiver must give notice of the time and place

appointed for holding a public examination to the creditors and

contributories by advertisement in such newspapers as the Board

of Trade from time to time direct, or, in default of any such direction

as the official receiver thinks fit, and must also forward notice of the

appointment to the Board of Trade to be gazetted.

Where an adjournment of the public examination has been

directed, notice of the adjournment will not, unless otherwise directed

by the Court, be advertised in any newspaper, but it will be sufficient

to publish in the London Gazette a notice of the time and place fixed

for the adjourned examination (r).

Rule 72 of the Companies (W^inding-up) Rules, 1909, applies to

a public as well as to a private examination, and so provides a means

of dealing with a witness who declines to answer questions {rr) . W^here

questions are put to a witness on his examination, the Court has a

wide discretion as to what questions it will allow, and may disallow

questions, even though they relate to the promotion or formation

or to the conduct of the business of the company or to the conduct

or dealings of the person examined as director or officer of the

(o) Companies (Winding-vip) (r) Ibid., r. 65. For notice for

Rules, 1909, r. 62. Gazette, infra, p. 1064.

(p) Ibid., T. 63. {rr) See sw^m, pp. 1044 and 1045.

(q) Ibid., r. 64.
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company. The fact that litigation is pending will not necessarily

be a reason for refusing to allow a question to be put, but the Court

will not allow a question where it is put not in the interest of the

company or its creditors or contributories, but of persons litigant

with the company {s). In the case just considered the official

receiver opposed the question being put, and the Registrar had

upheld this objection, and the matter was brought before the Judge

on motion for an order that the witness might answer the questions

:

according to the report in Weelhj Notes, there was some difficulty

as to this procedure, but the point was waived (t).

The official receiver in making a further report and attending a

public examination is performing a statutory duty, and he will in no

case, except, no doubt, where nuda fides is shown (w), be personally

liable to pay the costs of the examination, the rights of the person

examined being against the assets only (x). Where, however, the

official receiver makes himself a litigant, as, for instance, where he

opposes an application by the person examined for an order ex-

culpating him from the charges made or suggested against him, or

where he opposes an application to discharge an order made on a

report which does not contain sufficient material to warrant the

order (?/), there he can be ordered to pay the costs personally.

If any person who has been directed by the Court to attend for

public examination fails to attend at the time and place appointed

for holding or proceeding with the same, and no good cause is shown

by him for such failure, or if before the day appointed for the ex-

amination the official receiver satisfies the Court that such person has

absconded, or that there is reason for believing that he is about to

abscond with the view of avoiding examination, it will be lawful for

the Court, upon its being proved to the satisfaction of the Court that

notice of the order and of the time and place appointed for attendance

at the public examination was duly served, without any further

notice, to issue a warrant for the arrest of the person required to

attend, or to make such other order as the Court shall think just.

A warrant of arrest issued by the High Court under this rule must

be issued in the Central Office of the Supreme Court pursuant to an

(<») London and Globe Finance Co. 2 K. B. 697. Tt would seem from

(1902), 50 W. R. 253 : [1902] W. N. this case that an application for

16. an order exculpafinc the person

(t) But see as to this form of examined need not be served on

application Ex parte Tilly (1888), the oflicial receiver, at all events

20 Q. B. D. 518. The form of where he is not liquidator also,

application would appear to have (y) Hoiinxlxjw Brewery Co., [IS9(\'\

been right. W. N. 45 ; Oreat Krvger Gold

{u) Cp. Raj^nes Park Golf Club, Mining Co., [1892] 3 Ch. 307 ;

[1899] 1 Q. B. 961. John Tweddlc d- Co., flOlO] 2 K. B.

(x) John Tweddle d: Co., [1910] 697.
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order of tJie Court directing such issue (2). The Registrar makes
this order, the application being by summons (a).

The notes of every public examination must, after being signed

as required by section 175 (7) of the Act, be filed with the

Registrar (5).

Si'ECiAL Commission for liKciaviNc. Evidence.

The Judges of the County Courts in England who sit at places

more than twenty miles from the General Post Office, and the

Judge exercising the bankruptcy jurisdiction of the High Court in

Ireland, and the assistant barristers and recorders in Ireland, and
the sheriffs of counties in Scotland are commissioners for the purpose

of taking evidence under the Act, where a company is wound-up in

any part of the United Kingdom, and the Court may refer the whole

or any part of the examination of any witnesses under the Act to

any person by this provision appointed commissioner, although he

is out of the jurisdiction of the Court that made the winding-up order.

Every commissioner must, in addition to any powers which he

might lawfully exercise as a- Judge of a County Court, Judge of the

High Court, assistant barrister or recorder, or sheriff, have in the

matter so referred to him all the same powers of summoning and
examining witnesses, of requiring the production or delivery of docu-
ments, of punishing defaults by witnesses, and of allowing costs and
expenses to witnesses, as the Court wjiich made the winding-iip order.

The examination so taken must be returned or reported to the

Court which made the order in such manner as that Court directs (c).

Order for Examination in Scotland.

The Court may direct the examination in Scotland of any person
for the time being in Scotland, whether a contributory of the com-
pany or not, in regard to the trade, dealings, affairs, or property of

any company in course of being wound-up, or of any person being a

contributory of the company, so far as the company may be interested

therein by reason of his being a contributory ; and the order or

commission to take the examination must be directed to the sheriff

of the county in which the person to be examined is residing or

happens to be for the time ; and the sheriff must summon that person
to appear before him at a time and place to be specified in the sum-
mons for examination on oath as a witness or as a haver, and to

produce any books or papers called for which are in his possession

or power.

The sheriff may take the examination either orally or on written

interrogatories, and must report the same in Avriting in the usual

form to the Court ; and must transmit with the report the books
and papers produced, if the originals thereof are required and

(?) Companies (Windinff-up) 1909, r. G7.
Riilos, 1909, r. 66. Sco infra, p. (c) Companies (Consolidation)

1068, for foi-m of order. Act, 1908, s. 226, and see also s. 228
(a) This practice traces back to of tlio Act as to the persons before

an order made by Vatjghan Wil- whom affidavits n^ay be sworn in

LTAM.s, J., on July 13, 1893. tho United Kingdom and elsewhere,

(6) Companies (Winding-up) Rules, supra, p. 1017.
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specified by the order or commissiou, or otherwise copies thereof or

extracts therefrom authenticated by the sheriff.

If any person so summoned fails to appear at the time and place

specified, or refuses to be examined or to make the production

required, the sheriff must proceed against him as a witness or haver

duly cited, and failing to appear or refusing to give evidence or make

production may be proceeded against by the law of Scotland.

The sheriff will be entitled to such and the like fees, and the

witness will be entitled to such and the like allowances, as sheriff's

when acting as commissioners under appointment from the Coiut

of Session, and as witnesses and havers are entitled to in the like

cases according to the law and practice of Scotland.

If any objection is stated to the sheriff by the witness, either on

the ground of his incompetency as a witness, or as to the production

required, or on any other ground, the sheriff may, if he thinks fit,

report the objection to the Court, and suspend the examination of

the witness until it has been disposed of by the Court {d).

Where an order had been made under this section and the witness

raised objections, a further order was made on him dii'ecting him to

attend before the sheriff of the county at his own expense (e).

Depositions.

If the Court or the officer of the Court before whom any examina-

tion under the Acts and Eules is directed to be held is in any case,

and at any stage of the proceedings, of opinion that it would be

deskable that a person (other than the person before whom an

examination is taken) should be appointed to take down the evidence

of any person examined in shorthand or otherwise, it is competent

for the Court or officer aforesaid to make such appointment. The

person at whose instance the examination is taken will nominate a

person for the purpose, and the person so nominated will be appointed,

unless the Court or officer holding the examination otherwise orders.

Every person so appointed will be paid a sum not exceeding one

guinea a day, and a sum not exceeding 8d. per folio of 90 words

for any transcript of the evidence that may be required, and such

sums will be paid by the party at whose instance the appointment
was made, or out of the assets of the company as may be directed by
the Court (/).

If any person on examination on oath authorized under the Act or

in any affidavit or deposition in or about the winding-up of a company
or otherwise in or about any matter arising under the Act wilfully and

(d) Companies (Consolidation) 1065 and 1066, for form of applica-
Act, 1908, s. 227. For sumnions tion for and declaration and notes
under this section, infra, pp. 1067 by a shorthand -writer ; an order
and 1068. appointing a shorthand-^\Titer bears

(e) Tyne Chemical Co. (1874), 43 a 5s. impressed stamp. Order as to
L. J. (CH.) 354. fees of July 31, 1908. For form of

(/) Companies (Winding-up) notes where no shorthand-writer,
Rules, 1909, r. 71. See post, pp. infra, p. 1066.
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corruptly gives false evidence, he will be liable to tlie penalties for

wilful perjury {g).

Misfeasance Proceedings.

"Where in the course of winding-up a company it appears that

any person who has taken part in the formation or promotion of a

company or any past or present director, manager or liquidator or any

officer of the company has misapplied or retained or become liable

or accountable for any money or property of the company or been

guilty of any misfeasance or breach of trust in relation to the

company, the Court may, on the application of the official receiver,

or of the liquidator, or of any creditor or contributory, examine into

the conduct of the promoter, director, manager, liquidator, or officer,

and compel him to repay or restore the money or property or any

part thereof respectively with interest at such rate as the Court

thinks just, or to contribute such sum to the assets of the company

by way of compensation in respect of the misapplication, retainer,

misfeasance, or breach of trust, as the Court thinks just.

These provisions appty notwithstanding that the offence is one

for which the offender may be criminally responsible.

Where, in the case of a winding-up in England, an order for

payment of money is made under these provisions, the order is to be

deemed to be a final judgment within the meaning of paragraph (g)

of sub-section (1) of section 4 of the Bankruptcy Act, 1883.

So much of these provisions as refer to promoters, and to pro-

perty of a company other than money, do not apply to a winding-up

in Scotland or Ireland {h).

This section does not give any new cause of action, except,

perhaps, for interest (i), it simply gives a summary remedy against

the persons named in the section, where the company would apart

from the section have been entitled to bring an action [k). It has

been said that it does not apply in cases where there has been non-

feasance as opposed to misfeasance (l), but this appears to mean
nonfeasance which does not amount to a breach of trust (w), and
so limited it would seem that in all cases where the company would

be entitled to bring an action, an application under the section can be

made, provided that the person against whom the application is made
comes within the category of persons mentioned in the section {n).

ig) See Perjury Act, 1911, s. 1, 616 ; Forest of Dean Coal Mining
which would appear on this point Co. (1878), 10 C. D. 450; National
but to re-enact the repealed s. 218, Funds Assurance Co. (1878), 10
of the Companies (Consolidation) C. D. 118.

Act, 1908. (/) Wedgwood Coal and Iron Co.

(h) Ibid., s. 215. (1882), 47 L. T. 612.

{i) Flitcroft's Case (1882), 21 (m) Liverpool Household Stores

C. D. 519. Association (1890), 59 L. J. (CH.)

(k) Coventry and Dixon's Case 616.

(1880), 14 C. D. 660; Cavendish- (n) Archer's Case, [1892] 1 Ch.
Bentinck v. Fenn (1887), 12 A. C. Z22 : hut c^i. Sale Hotel and Botanical
652 ; Liverpool Household Stores Gardens, 46 W. R. 617, per RiGBV,
Association (1890), 59 L. J. (ch.) L.J.
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There are, however, exceptions to the rule above set out that an

appUcatiou can only successfully be made under the section where

an action could have been brought by the company, for proceedings

can be taken under the section where the liquidator has higher rights

than the company itself had before winding-up, such are cases of

fraudulent preference and of dispositions pending a petition for

winding-up, and there may also bo other cases, where fresh and

independent rights are given to the liquidator by the Act, it is thought,

however, that even in these cases the liquidator could usually

sue in the name of the company, and that in most of the cases (o)

under section 215 of the Act where remarks are to be found on the

liquidator having fresh and independent rights, it will be found

that the riglits sought to be enforced were, after all, rights the

company itself could have enforced (p). The fact that an applica-

tion involves difficult questions of fact or law is no reason why the

Court should decline to deal with it under the section {(]), though,

no doubt, the Coiu't has a discretion as to whether it will make an

order under the section, and it has, for instance, refused to make
one where the contributories who were the only persons interested

were practically unanimous in not desu'ing it (r), and the Court will

not, it would seem, having regard to section 193 of the Act, make an

order in a voluntary winding-up, unless it is satisfied that so to do

is just and beneficial (a) ; but it may be doubted whether the Coiirt

would now decline to make an order under the section while en-

couraging and helping the applicant to start an action, as was done

in Bank of Gibraltar and Malta (t). The section does not, however,

apply to cases where mere nominal damages could be recovered in

an action, as it is aimed not at misfeasance in the abstract, but at

misfeasance followed by damage (v). Further, the section cannot

be called in aid where it soiight to enforce not a right of the company,

but the right of a private individual, whether he is a creditor or

contributory (x).

(o) See National Funds Assur- (q) Stringer's Case (1869), 4 Ch.

ance Co. (1878), 10 C. D. 118; 475, approving Cardiff Preserved

Flitcroft's Case (1882), 21 C. D. Coal and Coke Co. v. Norton {ISm),

619; National Bank of Wales, 2 Eq. 559 ; (1867), 2 Ch. 405, and

[1899] 2 Ch. 629. disapproving Royal Hotel Co. of

(p) See also Walerhou^e v. Great Yarmouth (18(i7), 4 Eq.

Jamieson (1870), L. R. H. L. 244.

So. 29. Of course there are cases (r) Sunliglit Incandescent Co.

which have already been considered (1900), 16 T. L. R. 535.

(see, e.g., supra, pp. 233 and 234, and (») Ranee's Case (1870), 6 Ch. 104.

pp. 997 et seq.) where a liquidator (t) (1865), 1 Ch. 69.

will have higher rights against a (m) Cavendish Bcntinck v. Fcnn
contributory in his character of (1887), 12 A. C. 652.

contributory than the company {x) HilVs Waterfall Estate and
had. Qold Mining Co., [1896] 1 Ch. 947.
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Proceedin«;s under the section ran be brouglit not only against

directors, but also against do. facto directors (y).

It is thought that the section in speaking of a person who has

taken part in the formation or promotion of a company means exactly

the same thing as if it had spoken of a promoter, and does not include

solicitors and others who, if they have not acted otherwise than

in their professional capacity, are not promoters (2).

The question who is an officer of a company is one which has

occasioned more difficulty. A solicitor employed on the usual

terms of charging for the work he does will not be an officer (o)
;

but a solicitor employed for a fixed time, and with a fixed salary, or,

indeed, it is thought, with a general retainer of any sort, will be an

officer {h). An auditor, like a solicitor, may or may not be an

officer of a company. An auditor employed and remunerated under

section 112 of the Act, will, it is thought, always bean officer (e), but

an auditor called in to do one or more special pieces of work and paid

by the job, will not be an officer {d).

The bankers of a company will very rarely, if ever, be officers of

the company {e).

De facto officers are within the section, but the fact that an

auditor or solicitor may be an officer of a company will not necessarily

make a person who has acted as solicitor or auditor an officer,

even though the articles or the Act contain provisions as to

solicitors or auditors, which would make the solicitors or auditors of

the company officers if duly appointed (/). The secretary of a

company has been held liable as an officer of the company for moneys
given to his private clerk with his knowledge and consent, and to a

certain extent by his direction {(f).

The personal representatives of a director or other person liable

under the section, are not liable under the section, and if any relief

(y) Coventry and Dixon s Case 1 Ch. G ; London and General Bank,

(1880), 14 C. D. 6G0. [1895] 2 Ch. 166. In Findlay v.

(z) See Great Wheat Polgooth Co. Waddell, [1910] S. C. 670, it was

(1883), 53 L. J. (ch.) 42; and said that an auditor was not an
supra, pp. 151 and 152, as to the officer within the meaning of s. 164

meaning of the expression " a pro- of the Act.

moter." {d) Western Counties Steam
{a) Carter's Case {\%8C)), Zl C. T>. Bakeries and Milling Co., [1897]

496 ; Great Wheal Polgooth Co. 1 Ch. 617.

(1883), 53 L. J. (ch.) 42; and see (c) Imperial Land Co. of Mar-
Carpenter and Bristol Corporation, sei7?es (1870), 10 Eq. 298.

[1907] 2 K. B. 617 ; Ex parte Valpy (/) Western Counties Steam
and Chaplin (1872), 7 Ch. 289, Bakeries and Milling Co., [1897] 1

would certainly not be followed. Ch. 617.

{h} Liberator Permanent Benefit (g) Mtdual Aid Permanent Benefit

Building Society (1894:), 7
1
'L.T. 406. BuUding Society (1883), 49 L. T.

(c) Kingston Cotton Mills, [1896] 530.
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is sought against them it must be obtained in an action {h). Tht

official receiver or the liquidator or any creditor or contributory

may apply under the section. The official receiver should, when

there is a question as to whether ho should or should not take pro-

ceedings, take the opinion of the Court, for the matter is of a judicial

and not of a departmental nature (i).

A policy-holder will be a creditor who can apply under the

section (k), but the Court will not make an order on the application

of a fully paid shareholder, or, it is thought, of any other person,

where it is clear that such person will not be entitled to participate

in any money or other property which may be recovered (l). A
contributory who has become banlcrupt cannot, even though his

name is still on the list of contributories, apply under the section,

for he has ceased to be a contributory (m), and the solicitors of a

person to whom the company has been ordered to pay costs cannot

apply under the section (n).

Claims under this section can be sold or mortgaged (o), and where

they have been sold or the company has no interest in the equity of

redemption the liquidator will not be entitled to proceed under the

section without the consent of the purchaser or the mortgagee (p).

Except in the case of a perfectly solvent company, Vaughan Williams,

J., would usually not sanction a scheme of arrangement unless the

new company undertook to obey the order of the Court as to any
proceedings which the Court might think it right to have taken

against officers of the old company {q). But this is not the practice

now (qq). Where misfeasance claims were reserved to the liquidator,

and the purchasing company opposed an application for leave to

proceed with such claims, the same Judge, being satisfied that there

was no desire to screen any one, dismissed the summons (r). He
would not allow a liquidator to lend his name for proceedings unless

the liquidator was satisfied that proceedings should be taken or was
acting on the decision of the committee of inspection (.s). No debt

(h) British Guardian Life Asaur- (1881), 17 C. D. 234; Anglo-
ance Co. (1880), 14 C- D. 335 ; Attstrian Printing and Pvbliahing
Felton's Executor's Case (1865), 1 Union, [1895] 2 Ch. 891.

Eq. 219. (p) Park Gate Waggon Works Co.

(i) New Zealand Loan and Agency (1881), 17 C. D. 234.

Co. (1895), 71 L. T. 693. (q) Practice Note, [1894] W. N.
(k) British Guardian Life Assur- 166. Where such an order is made,

a7ice Co. (1880), 14 C. D. 335. moneys recovered in such proceed
(I) Cavrndii^h Bcntinck v. Fenn ings will bo divisible among nieni-

(1887), 12 A. C. 652; and see Imrs whether they lia\e or have
National Bank of WalcK, [1809] not conio into the scliome : Re
2 Ch. 629, at p. 678, oxplainhig t»///w7;(rt (1900), 16 T. L. R. .564.

certain remarlis of Cotton, L.J., {qq) See, however, the order in

in FlUcrofi'a Case (1883), 21 C. D. Vanf]ttard Motorbus Co.,OO^oi \\)m.

519. infra, \^\^. 1316 and 1317.

(m) Cape Breton Co. (1881), 19 (r) Nrw Zealand Fyoan and A'/cnci/

C. D. 77. Co. (1895), 71 L. T. 693.

{n) Cape Breton Co. v. Fenn [s] Piccadilly Chambers Co. (IS9A),

(1881), 17 C. D. 198. 8 Rep. 617 ; Anqlo-Sardinian Anti-
(o) Park Gate Waggon Works Co. rnotiy^Co., [1894] W. N. l."')6.

S.C.L. 3 Y
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will arise on an application under this section till an order for payment

has been made, and the assignee of a d(;bt due by tlie company to a

person who is liable to the company under the section will, if the

assignment took place before the order to pay, take a clean title to

the debt (t).

An application under section 215 of the Act must in any Court

other than the High Court be made by motion to the Court (u).

In the High Court the application must be made by a summons

returnable in the first instance in Chambers {x). Such summons

must state the nature of the declaration or order for which applica-

tion is made, and the grounds of the application, and, unless other-

wise ordered by the Court, must be served, in the manner in which

an originating summons is required by the Rules of the Supreme

Court to be served, on every person against whom an order is sought,

not less than eight days before the day named in the summons for

hearing the application. Where the application is made by the

official receiver or liquidator he may make a report to the Court

stating any facts and information on which he proceeds which are

verified by aflB.davit or derived from sworn evidence in the pro-

ceedings. Where the application is made by any other person it

must be supported by affidavit to be filed by him.

On the return of the summons the Court may give such directions

as it thinks fit for the hearing of the summons before the Judge in

Court, the taking of evidence wholly or in part by affidavit or orally,

and the cross-examination either before the Judge on the hearing

in Court or in Chambers of any deponents to affidavits in support of

or in opposition to the application (?/).

Where the application is made by motion, notice of the intended

motion must be served on every person against whom an order is

sought, not less than eight days before the day named in the notice

for hearing the motion. A copy of every report and affidavit

intended to be used in support of the motion must be served on every

person to whom notice of motion is given not less than four days

before the hearing of the motion (2).

The summons must state distinctly the grounds upon which it

is said that the respondent ought to be ordered to pay the money
claimed, and why the payments which it is sought to impeach are

Avrongful or acts of misfeasance for which the directors are respon-

sible (a). Claims for misfeasance and for a declaration that the

{t) Ex parte Theya (1884), 25 (2) Ibid., r. G9.

C. D. 587 ; see also Rhodesia Gold- (a) New Manhonalarid Explora-

fields, [1910] 1 Ch. 239, at p. 242 ; lion Co., [1892] 3 Ch. 577. The
and Leeds and Hanley Theatre of present rule seemfi to require this.

Varieties, [1904] 2 Ch. 45. For forms of summons, see infra,

{u) Companies (Winding-up) pp. 1071, 1072, and 1073, and for

Rules, 1909, rr. 68 (1). smnmons and order for leave to

(x) Ibid., rr. 68 (1) and 6(1) {h). take proceedings, iiifra, p. 1070.

iy) Ibid., r. 68.
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respondents are liable as contributorics can be joined in one summons
where such a course is not embarrassing {b).

The summons has, except where substituted service is ordered,

to be served personally, this being the practice in the case of an

originating summons, and it must therefore be served as nearly as

may be in the manner prescribed by the Rules of the Supreme Court

for the personal service of a writ of summons (c). It would seem

that leave may now be obtained for serving it out of the juris-

diction {(l). The practice nowadays is for the cross-examination

to take place in open Court on the hearing of the summons, though

it is on rare occasions taken before the Registrar (e). Not infre-

quently an order is obtained giving the parties leave to adduce oral

evidence {ee), but on an appeal the Court of Appeal will be very slow

to allow a party to adduce further evidence, as he will have seen

what is the weak spot in his case (/).

Where in- the course of the proceedings in a winding-up by the

Court an order has been made for the public examination of persons

named in the order pursuant to section 175 of the Act, and it appears

from the examination that the persons examined, or some of them,

have misapplied, or retained, or become liable, or accountable for

moneys or property of the company, or been guilty of misfeasance

or breach of trust in relation to the company, then in any proceedings

subsequently instituted under section 215 of the Act, for the purpose

of examining into the conduct of such persons, or any of them, and

compelling repayment or restoration to the company of any moneys
or property, or contribution by way of compensation to the assets of

the company by such persons or any of them, the verified notes of

the examination of each person who was examined under the order

will, subject as hereinafter mentioned, and to any order or directions

of the Court as to the manner and extent in and to which the notes

are to be used, and subject to all just exceptions to the admissibility

in evidence against any particular person or persons of any of the

statements contained in the notes of the examinations, be admissible

in evidence against any of the persons against whom the application

is made who, under section 175 of the said Act, and the order for the

public examination, was or had the opportunity of being present at

and taking part in the examination. Before any siich notes of a

public examination are used on any such application, the person

(h) W rarjg, L fd., [ \ 897] I Ch. 196; 58 L. T. 42, relates the practice
sec also Tnnen d: Co., [1903] 2 Ch. before the Companies (Windinp-up)
254, where this course was taken Act, 1890, came info force, and is

without olijection. not in accordance with the existing

(c) O. 67, r. 5, R. S. C. practice.

(d) O. ll,r. 8a.,R. S. C. SeesM^^ra, (ec) See infra, p. 1072, for an
pp. 1027 and 1028, as to service. order for oral evidence.

(r) The statement of practice in (/) WestorCa C(He (1879), 10
Faure Electric .Accumulator (1888), C. D. 579.
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intending to use the siiuie must, not less than fifteen days before

the day appointed for hearing the application, give notice of such

intention to each person against whom it is intended to use such

notes, or any of them, specifying the notes or parts of the notes

which it is intended to read against him, and furnish him with copies

of such notes, or parts of notes (except notes of the person's own
depositions), and every person against whom the application is

made is at liberty to cross-examine or re-examine (as the case may
be) any person the notes of whose examination are read, in all

respects as if such person had made an affidavit on the application (g).

It has been argued that this rule is ultra vires, but it has been

lield not to be ; by it, notes of a public examination are merely

treated as an affidavit, and the deponent must be produced for

examination if required (h).

On applications under the section it is not competent for the

respondent to avail himself of any set-off (?'), and he cannot avail

himself of the third party procedure (k), he can, however, avail

himself of the Statute of Limitations {I), and, even apart from any

Statute of Limitations, if the liquidator has made a long delay in

taking proceedings, such delay may in some cases be a defence

to the respondent, if he has been injured by the delay (m), but not,

it is thought, otherwise (w). A summons may be taken out against

any person liable or alleged to be liable, even where there are others

who are not parties, equally liable with the person summoned (o).

Where misfeasance proceedings are taken against a person, it is

open for him, without going into the facts, to take out a summons
asking that the misfeasance proceedings against him may be stayed

on the ground that he is not an officer or other person against whom
such proceedings can be taken under the section (p), and a similar

application has been successful where the liquidator had sold all

interest in the property claimed by the misfeasance proceedings (q).

Such an application would seem to resemble a demurrer, and should,

it is thought, only be made where the misfeasance summons and the

(g) Companies (Winding-up) Utah (1881), 50 L. J. (oh.) 11 ;

Rules, 1909, r. 70. Stringer's Case (1869). 4 Ch. 475.

(h) London and General Bank (n) Alexandra Palace Co. (1882),

{No. 1) (1894), 63 L. J. (ch.) 85.3. 21 C. D. 149 ; Re Sharpe, [1892] 1

(i) Ex jMrte Kelly (1882), 21 Ch. 154.

C. D. 492; Flitcroft's Case (1882), (o) British Guardian Life Assur-

21 C. D. 519; Carriage Co-opera- ance Go. (1880), 14 C. D. 335, dis-

tive Supply Association (1884), 27 tinguishing Carpenters Executor's

C. D. 322 ; Leeds and Hanley Case (1852), 5 Do G. & Sm. 402.

Theatre of Varieties, [1904] 2 Ch. 45. (p) Cp. Western Counties Steam

(k) Land Securities Co. (1895), Bakeries and Milling Co., [1897] 1

13 Rep. 341 ; (1895), 2 Mans. 127. Ch. 617 ; Kingston Cotton Mill Co.,

(I) Lands Allotment Co., [1894] [1896] 1 Ch. 6.

1 Ch. 616. (q) Park Gate Waggon Works Co.

(m) Mam-moth CopperopoUs of (1881), 17 C. D. 234.
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affidavits, etc., in support of it do not show a cause of action, and no

attid.'ivit should be filed in support of the summons to stay.

With regard to the interest ordered to be paid under the section.

In the case of fraud, interest will usually be given at 5 per cent, per

annum from the date of the fraudulent action (r), though in Archer's

Case {s), interest was only given from the date of the summons.
Where persons have honestly, though wrongfully, distributed

property of the company, interest will oidy be given at 4 per cent,

per annum (/). The Court, however, has a wide discretion, and in

(lluchstrin v. Banirs [n), the Court of Appeal gave interest at 3 per

cent, per amium. Income-tax cannot be deducted from the inteiest

so payable (r). The Court will usually not charge interest on the

rents, profits or income of property recovered (x). In an Irish

case (//) the respondent was ordered to pay the costs of a misfeasance

summons, even though he had restored the moneys misapplied.

A liquidator cannot be ordered to give security for the costs of a

misfeasance summons, but in a proper case the Court will order him
to pay the costs personally {z). A li([uidator can usually not be

recjuired to make an affidavit of documents, but a respondent to a

misfeasance summons should apply to the liquidator to let him see

such documents as he requires for the purposes of his case (a).

Hitherto where the facts were complicated a misfeasance siimmons

was almost always more favourable to the respondent than an
action woidd have been. Apart from the difficulty of setting out

tbe applicant's case clearly and forcibly on a summons, the respondent

had a far wider range for his defence tlian if he were tied down by a

defence in an action. On the other hand a person applying for

leave to bring an action, where misfeasance proceedings could be

brought, was faced with the following points, namely : (1) in such

an action security for costs will usually be ordered under section

278 of the Act ; and (2) the defendant to the action may have some
set-off of which he could avail himself in the action. As has already

been shown, on a misfeasance summons there can neither be set-off

nor as against a licjuidator an order for security for (tosts (ar/). In

A.Carter and Co. (aaa), however, Neville, J., stated that in future

where the facts were complicated he would require points of claims

and points of defence to be delivered on a misfeasance summons.
(r) National Bank of Wal<>8, (a) Mutual Society (1883), 22

118901 2 Cli. G29. Soo Order on C. 1). 714; and seo Gooclis Ca^c

\>\}. urn rt t«q. (1871), 7 Ch. 207. It was also

(«) nS!'2] 1 Ch. 322. decided in the first cited case tiiat

(/) /iV .S'Aarpc, [1802] 1 Ch. ir)4. where the evidence contains a

(«) (1900] A. C. 240, at p. 2~m, variety of charges and there are

where Lord MA<NA(iiiTKN says he .several respondents, the a|)i)Iieant

does not nnd(M'stand why, as tliis cannot he reqnired to show whieh
was a case for penal intt^rest, i.e. charges a])ply to any j)arli(iiiar

at r> per cent, per annum. See Order resjxtndent. Imm' siinuiions ivnd unicr
on p. 1072. for ins|)ertion, sfo p. 1070 and 1071 ;

(x) Silkstone and Ifaiijh Moor and st^e p. 1072 for notice of in ten

-

Cord Co. V. Edey, [1900] 1 ('li. 1G7. tion U) use doeunients.

(.(/) David Ireland d: Co., [190.")] (aa) If the winding-up is in a
1 Ir. 133. county court, fjuostions of juris-

{z) Strand Woorl Co.. [1904] 2 diction will usually arise if

Ch. 1, commonting on U'. I'owcll action is hrought. an
and Sons, [1890] 1 Ch. 081: cp. (aaa) 0021 3 of 1910, March 14th,

also Brazilian Jiubbrr Plantations 1912.
and E.slates, flOll] 1 Ch. 425.
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If proceedings in bankruptcy are taken on an order on misfeasance

proceedings, the bankruptcy notice and petition should be headed
ex parte tlie company, and not ex parte tlie liquidator, so as to allow

any counterclaim, set-off, or cross-claim which the debtor may
have against the company to be set up. The costs of an unsuccessful

appeal fjom a misfeasance order should not be included in the same
bankruptcy notice as the sum directed to be paid by such order {b).

Moneys payable under an order based on breach of trust or under
an order for an account can be proved for in bankruptcy, and a

discharge will release the bankrupt, except in the case of a

fraudulent breach of trust ; if the order is for unliquidated damage
for tort there can be no proof and no release {hh). It is not

necessary to obtain leave to appeal from an order on a mis-

feasance summons {e).

ORDER DIRECTING A PUBLIC EXAMINATION (rt).

{Title.)

Upon reading the reports of the Official Receiver in the above matter,

dated respectively the day of 19 , the day of

19 , and ,

It is Ordered that the several persons whose names and addresses are

set forth in the schedule hereto do attend before the Court on a day and at

a place to be named for the purpose, and be publicly examined as to the

promotion or formation of the Company, and as to the conduct of the

business of the Company, and as to their conduct and deaUngs as directors

or officers of the Company.

The Schedule Referred to.

Name. Address. Connection with the Company.

ORDER DIRECTING PUBLIC EXAMINATION TO BE TAKEN
BEFORE DISTRICT REGISTRAR NAMED BY THE LORD
CHANCELLOR EOR THE PURPOSE.

(Title.)

Upon the application by summons dated the 19th October, 1911, of

H. de V.B. the Official Receiver and Liquidator of the above-named Com-

pany and upon hearing the applicant in person and upon reading the order

dated the 20th June, 1911 and the report of the Deputy Official Receiver

dated the 16th October, 1911 :—
It is Ordered that notwithstanding the said Order of the 20th June,

1911 the pubhc examination referred to in the said Order be taken before

(6) Re Bassett {1895), 2 Mans. 177. disputing the order, were allowed to

(bb) Cp. The Joint Stock Trust proceed.

atid Finance Corporation, "Tunes,'''' (c) Judicature (Procedure) Act,

Newspaper, January 12th, 1912. 1894, s. 1 (1), (6), (iii).

No trustee had been appointed in {d) Companies (Winding-up)

this case, but the applicants being Rules, 1909, Appendix, Form 31.

willing to take the risk of a trustee
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the District Registrar of the High Court of Justice at Cardiff the said

District Registrar having been named by the Lord Chancellor for the pur-

pose. {Tliomas Rers tt- Co., Cardiff, Ltd., 0(»:'.3!) of 190S. Swinfen Rady. J..

October 2Gth, 191 L]

INFORMAL NOTICE SENT BY THE OFFICIAL RECEIVER TO A
PERSON AGAINST WHOM AN ORDER FOR PUBLIC EX-
AMINATION HAS BEEN MADE.

Board of Trade.
O.R.

^

p .- No. 196a. ^ , , . .^•^' Department of the Official Receivers in

for^^Pul-lic ''ex-
Companies Liquidation.

^"•i^'""- 33, Carey Street,

Please address Lincoln's Inn,
all coramuuica-
tions rcspectiuK London, W.C., 19
this matter to tlie _ ., __ .

.

, .,

Odiciai Receiv" In the Matter of the

ill C oiiipanii's Limited.

Lif|iiiil.ition. anil SiR,
<iuote, the name of I am desired by the Official Receiver to inform
the Company. ^

^ r r, i ^
^ you that on the an order for a Public
TELKCiRAMS :— •'

. .

" Voncluding,\ Examination was made in the above matter, and that you
London. ^^^ qj^^ q£ ^j^^ persons ordered to be examined.

You will receive notice of the time and place appointed for holding the

examination when the same has been fixed.

I am, Sir,

Your obedient Servant,

Assistant Official Receiver.

ORDER APPOINTING A TIME FOR PUBLIC EXAMINATION (f)

{Title.)

Upon the application of the Official Receiver in the above matter,

it is ordered that the pubUc examination of who, by the Order

of the Court dated the day of 19 , was directed to

« j^g^rt t]^o
attend before to be publicly examined, be held at *

place for the on the day of 19 , at o'clock in the

Examina- noon.
'^'^"- And it is ordered that the above-named do attend

at the place and time above-mentioned.

Dated this day of 19 .

Note.—Notice is hereby given that if you, the above-named

fail, without reasonable excuse, to attend at the time and place aforesaid,

you will be Uablc to be committed to prison \vdthout further notice.

ORDER DISCmUiGING ORDER FOR PUBLIC EXMILNATION.
{Title.)

Upon Motion this day made unto this Court by Counsel for F.G.P. of

Street E.C. H.J.L. W.O.T.L. J.A.B. and J.L. And upon

(c) Companies (Winding-up) notice is sent in the first instanre.

Rules, 1909, Appendix, Form 32. and then when a day is fix(>d a

This order is, however, not now formal notice in Form 33 {infra,

used in London ; an informal p. 1064) is given.
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hearing Counsel for George Stapylton Barnes the Official Receiver and

Liquidator of the above-named Company. And upon reading the Order

to Wind-up dated 3rd April 1895 the Order dated 19th February 1896 the

Affidavit of J.A.B. filed 16th March 1896 the Affidavit of J.L. and the

Affidavit of T.L, botli filed the 20th March 1896 and the Affidavit of T.L.W.

filed 21.st March 1896 and the Exhibits in the said Affidavits or some of

them respectively referred to.

This Court dotu Order that the said Order dated 19th February

1896 be discharged.

And it is Ordered that the said George Stapylton Barnes do pay to

the said F.G.P. his Costs and the said H.J.L. W.O.T.L. J.A.B. and J.L.

their Costs of their respective Apphcations such Costs to be taxed with

liberty to the said George Stapylton Barnes to recoup himself the amount

of the said Costs so to be paid by him out of the assets of the above-named

Company. Re The Hounslotv Brewerij Co., Ltd., 0078 of 1895. [Vaughan
Williams, J., April 15th, 1896.]

Notice of Day appointed for Public Examination for Gazetting (/).
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examination which may be ordered, you will be liable to be committed to

prison without further notice.

Dated the day of 19

To
Official Receiver.

APPLICATION FOR APPOINTMENT OF SHORTHAND-\^TiITER
TO TAKE DOWN NOTES OF PUBLIC EXAMINATION AND
ORDER THEREON (/i).

{Tille.)

Ex park the Official Receive!'.

I, the Official Receiver, herein, do hereby, pursuant to Rule

71 of the Companies (Winding-up) Rules, 1909, apply to the Court for an

order for the appointment of of in the county of

t(j take do^\^l in shorthand the notes of examination of at their

pubUc examination, the costs of taking such notes, and of making a tran-

script thereof, to be paid in accordance with Rule 71.

Dated this day of 19 .

Official Receiver.

Before

Upon the application of the Official Receiver the Court hereby appoints

of in the county of to take do\\Ti in shorthand

the notes of examination of the persons mentioned in the above applica-

tion at their ])ublic examination, or at any adjournment thereof, pursuant

to Rule 71 of the Companies (Winding-up) Rules, 1909, the cost of taking

such notes, and of making a transcript thereof, to be paid in accordance

with Rules 71.

Dated this day of 19 .

DECLARATION BY SHORTHAND-^VRITER (i).

{Tith.)

Before

I, , of , in the county of , the shorthand-

writer appointed by this Court to take down the examination of ,

do solemnly and sincerely declare that I will truly and faithfully take down

the questions and answers put to and given by the said in this

matter, and will deliver true and faithful transcripts thereof as the Court

may direct.

Dated this day of 19

[Declared before me at the time and place above-mentioned.]

NOTES OF PUBLIC EXAMINATION WHERE A SHORTHAND-

^^ WRITER IS APPOINTED (A),

an officer [or {Title.)

aa the ca,e p^y^^-^ examination of *
may be] oi ^ , . ^ c

the above- Before at the Court this day of

named 1 9 .

Company. r^j^g above-named , being sworn and examined at the time

(/*) Companies (Winding-up) Order as to fees of July 31, 1908.

Rules, 1909, Appendix, Form 34. (i) Companies (Winding-up)

An order appointing a shorthand- Rules, 1009, Appendix, Form 35.

writer liears a T).-*. impre.s.setl stamp : {k) Ibnl., Form 36.
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and place abuvo-mentionod, upon the several questions following being

put and propounded to him, gave the .several answers thereto respectively

following each question, that is to say :

—

A.

These are the notes of the pubhc examination referred to in the memo-
randum of public examination of , taken before me this

day of 19 .

NOTES OF PUBLIC EXAMINATION I WHERE A SHORTHAND-
WRITER IS NOT APPOINTED (Z).

{Tille.)

* ^ Public examination of *

an officer [or Before at the Court this day of

as the case 19 .

th
^
h ^^^ above-named , being sworn and examined at the

named ^^^'^^ ^^^ place above-mentioned, upon his oath saith as follows :

—

Company. .

Am

These are the notes of the public examination referred to in the memo-
randum of pubhc examination of , taken before me this

day of 19

REPORT TO THE COURT WHERE PERSON EXAMINED REFUSES
TO ANSWER TO SATISFACTION OF REGISTRAR OR

* E.g. A.B., OFFICER (m).

a person
ordered to {iiue.)

attend for At the [public] examination of * held before me this

Tnlrf
'""'

•^^y ^^ ^^ ' *^^ foUowing question was allowed

state t»y "^f* ^'t> be put to the said [ ].

question. Q. •]•

I

Witness. rjijjg
refused to answer the said question,

sert answers (*^^') '^^^^
t answered the said question as follows :

—

(if any). ' A. §

I thereupon named the day of 19 , at as

the time and place for such [refusal to] answer to be reported to the Hon.

Mr, Justice [or His Honour Judge ].

Dated this day of 19 ,

Registrar.

[or as the case may be.]

FORM OF SUMMONS FOR PRIVATE EXAMINATION.

(Title.)

Let all Parties concerned attend at the office of the Registrar at the

Bankruptcy Buildings, Carey Street, London, on the

day of 19 , at o'clock in the nocm, on the

(/) Companies (Winding-up

)

(m) Ibid., Form 38.

Rules, 1909, Appendix, Form 37.
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hearing of an application of the Ofiicial Receiver, the [Provisional] Liqui-

dator of the above-named Company, for an order that

be examined under the provisions of Section 174 of the Companies (Con-

solidation) Act, 1908.

Dated the day of 19

This Summons was taken out by the Official Receiver in Companies

Liquidation, 33, Carey Street, Lincohi's Inn, W.C.

Form of Order Endorsed on above Summons.

In the High Court of Justice,

Companies (Winding-up).

Mr. Registrar

day the day of 19 .

Appeared,

Official Receiver in person.

Read,

Order to wind-up dated

Report of Apphcant dated

Order, Liberty to Apphcant to examine person named in the

within Summons under Section 174 of the Companies (Consolidation)

Act, 1908, and that Summons do issue accordingly.

Rogistrai".

ORDER ON PERSONS TO ATTEND AT CHA]\rBERS TO BE
EXAMINED («.).

{Title.)

A.B. of &c., and E.F. of &c., are hereby severally ordered to attend
* State at *, in the county of on the day of at

p ace ot q£ ^j^g clock in the noon, to be examined on the part of the

Official Receiver [or the Liquidator] for the purpose of proceedings

directed by the Court to be taken in tlie above matter. [And the said

A.B. is hereby required to bring with him and produce, at the time and

place aforesaid, the documents mentioned in the schedule hereto, and
all other books, papers, deeds, writings, and other documents in his

custody or power in anywise relating to the above-named Company.]

Dated this day of 19 .

This order was made on the application of Messrs. C. and D., of

in the county of , Solicitors for

The Schedule above referred to,

SUMMONS UNDER SECTION 227 OF THE ACT.

{Title and Formal Parts.)

for an order

(1) Directing the sheriff of the county of Renfrewshire in the part of

the United Kingdom called Scotland to summon A.B. of a person

now resident in the said county before him at a time and place to be specified

(n) Companies (Winding-up) Rules, 1909, Form 39.
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in the summons, for examination on oath as a witness in regard to the trade

deahngs affairs and property of the above-mentioned Company which is

now in course of being wound-up [and to jn-oduce the following books and

papers which are now in his possession or power that is to say]. Cp. Tyne

Chemical Co. (1874), 43 L. J. Ch. 354.

ORDER for warrant OF ARREST OF PERSON WHO HAS
FAILED TO ATTEND PUBLIC EXAMINATION.

[Title.)

Upon the AppHcation of S. W. the Official Receiver and Liqui-

dator of the above-named ComiJany by Summons dated the 23rd

May 1898 and upon hearing the Ajiplicant in person and upon reading

the Order to wind-up the said Company dated the 9th February 1898 the

Order dated the 4th May 1898 and the Affidavit of J.C.D. filed this day

and the Exhibits therein referred to and by which said Affidavit it has been

made to appear to the satisfaction of the Court that by the said Order

dated the 4th May 1898 A.B. was directed to attend before a Registrar

in Bankruptcy of the High Court on a day to be named for the purpose

and be publicly examined as to the matters referred to in the said Order

and that the IGth and 17th days of May 1898 at 11 o'clock in the forenoon

respectively Bankruptcy Buildings Carey Street London were appointed

as the days time and place for holding the said Examination and it has

also been duly proved by the said Affidavit of J.C.D. that the said Order

dated the 4th May 1898 and the notice to attend such Examination on the

IGth and 17th May 1898 at 11 o'clock respectively had been duly served

upon the said A.B. and it appearing that the said A.B. Avithout good cause

shown failed to attend on the said I6th and 17th May 1898 in pursuance

of the said Order of the 4th May 1898, It is Ordered that a Warrant do
issue for the arrest of the said A.B. [Re London Joint Stock Tritst, Ltd.,

0025 of 1908. Mr. Registrar Hood, May 24th, 1898.]

WARRANT AGAINST PERSON WHO FAILS TO ATTEND EXAMI-
NATION (o).

{Title.)

t, ^ „
To X.Y., the officer of this Court [or where warrant issues from, a

person'^e-°
bounty Court, to the high bailiff and others the bailiffs of the said

quired to Court] and all peace officers within the Jurisdiction of the said Court,
attend. and to the governor or keeper of the [here insert the prison].

(lamination.
Whereas by evidence taken upon oath, it hath been made to

X Name or
" appear to the satisfaction of the Court that by order of the Court,

before^
°^^®^ ^^^^d the day of 19 , and directed to *

exa°n:dJItio^
^^ ""^'^^ directed to attend personally at the t and be

is directed examined before + , which order was afterwards, as hath
to be held. been duly proved on oath, duly served upon the said * [or, that

(o) Companies (Winding-up) examination under s. 175 and not
Kules, 1909, Appendix, Form 40. to a private examination under
Ihe form only applies to a public s. 174.
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there is probable reason to suspect and believe that the said *
,

has absconded and gone abroad [or quitted his place of residence, or'\ is

about to go abroad [or quit his place of residence] with a view of avoiding

examination under the Companies (Consolidation) Act, 1908.]

And whereas the said * did without good cause fail to attend

on the said day of 19 , for the purpose of being ex-

amined, according to the requirements of the said older of this Court made
on the day of 19 , directing him so to attend.

These are therefore to requiic you the said [or high baihff,

baihffs, and others], to take the said * and to deliver him to the

governor or keeper of the above-named prison, and you the said governor

or keeper to receive the said * and him safely to keep in the said

prison until such time as this Court may order.

Dated this day of 19 .

ORDER TO ATTEND EXAMINATION AND ANSWER QUESTIONS
WHERE SOLICITOR OF EXAJMINEE IS ACTING IN AN ACTION
IN WHICH INFORMATION OBTAINED ON EXMUNATION
IS LIKELY TO BE USEFUL.

{Title and Formal Parts.)

The Court doth order that the said J.D.H. do at his own expense attend

before the Registrar at the Bankruptcy Buildings Carey Street London
on day the day f)f at o'clock in the noon
for the purpose of being further examined and of answering aU ques-

tions that the said Registrar may allow to be put to him on behalf of the said

Liquidator and it is ordered that the said H.H. ( f) is not to be allowed

to be present at such further examination and it is ordered that on any such

further examination the Registrar may require the managing or other clerk

of the said H.H. either to withdraw from such examination or to give his

undertaking to the Registrar to use any information he may acquire at such

examination for the purpose only of the re-examination of the said J.D.H.

and not to disclose or allow to be disclosed to any one without the leave

of the Court any information he may so acquire and at the close of such

examination to forthwith destroy aU notes taken by him at such examina-

tion but the said managing or other clerk of the said H.H. is to be at hberty

to disclose such information to the said H.H. upon the said H.H. first

giving a similar undertaking to the said Registrar. And it is ordered that

the costs of the Liquidator the said J.G. occasioned by the refusal of the said

J.D.H. to answer the questions put to him at his said examination on the

7th Februaiy 1902 be taxed and paid by the said J.D.H. and the said

J.D.H. by his counsel applying for leave to api)Pal from this order it is

ordered that the said J.D.H. be at liberty to appeal if so advised {q).

London and Northern Bank, Haddock ami Uoylcs Cases, [1902] 2 Ch. 73,

00408 and 00410 of 1899. Byrne, J., March 6th, 1902.

(p) The solicitor.

(q) The application was by motion
to reverse the ruling of Mr.

Registrar Hood, disallowing cer-

tain questions and for an order
on the witness to answer them.
It was supported by a report of

the registrar setting out the facta.
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FORM of application BY LIQUIDATOR FOR LEAVE TO BRING
MISFEASANCE PROCEEDINGS.

In thk High Court of Justice,

Companies (Winding-up).

Mr. Justice Neville.

In the Matter of the Companies Act 1862 to 1907

and

In the Matter of the BraziUan Rubber Plantations and Estates Ltd.

Let all parties concerned attend at the office of the Registrar Companies

(Winding-up) Bankrujitcy BuilcUngs Carey Street London on Thursday

the 10th day of Juno 1909 at 12 o'clock at noon on the hearing of an appli-

cation of the Official Receiver and Liquidator of the above-named Company

for an order that the Liquidator may be at liberty to commence proceedings

against the directors and promoters of the Brazilian Rubber Plantations

and Estates Ltd. for misfeasance in such manner as the Liquidator may be

advised.

Dated

This Summons was taken out etc.

Order Endorsed on above Summons.

In the High Court of Justice,

Companies (Winding-up).

Mr. Registrar Hood.

Thursday the 10th day of June 1909.

Appeared the sohcitors for the applicant.

Read order to wind-up dated 14th January 1908.

Order Leave as asked by the within Summons.

SUMMONS TO GIVE INSPECTION OF DOCUMENTS TO
RESPONDENTS TO MISFEASANCE SUMMONS.

In the High Court of Justice,

Companies (Winding-up).

Mr. Justice Neville.

No. 00317 of 1907.

In the Matter of the Companies Acts 1862 to 1907

and
In the Matter of The Brazihan Rubber Plantations and Estates Limited.

Let the Official Receiver attend at the Chambers of the Registrar,

Companies (Winding-up) Bankruptcy Buildings Carey Street London
on Thursday the 8th day of July 1909 at o'clock in the

noon on the hearing of an application of A.P.F.A. for an order that the

Official Receiver do give mspection of all documents m his possession so

far as relates to the Respondent's Case.

Dated the 8th day of July 1909.

This Summons was taken out by S. & R. of E.C,

Sohcitors for the Applicant

To Messrs. N. B. & K. Solicitors for the Officia,! I^eceiver»



Misfeasance Summons 1071

Note.—If you do not attend cither in person or by your Solicitor at

the time and place above-mentioned such order wiU be made and pro-

ceedings taken as the Judge (or Registrar) may think just and expedient.

Order Endorsed on above Summons.

In the High Court of Justice,

Companies (Winding-up).

Mr. Registrar Hood.

Thursday the 8th day of July 1900.

Appeared the Solicitors for the Applicant and for the Official Receiver

and Liquidator of the Company,

Read Order to wind-up dated 14th January 1908 and the Summons
issued on the 26th June 1909.

Order giving liberty to the Apphcant and to the other Respondents

to the above-mentioned Summons to inspect all such documents in the

possession of the Official Receiver and Liquidator of the Company as are

material to the several Respondents Cases respectively.

Liberty to apply.

H. J. Hood,

Registrar.

MISFEASANCE SUMMONS.

(Title.)

Let E.F. of attend at the offices of the Registrar at the

Bankruptcy Buildings Carey Street London on day the

day of 19 , at o'clock in the noon on
the hearing of an application of CD, of the Liquidator of the

above-named Company for the following declarations and Order.

(1) That it may be declared that the said E.F. who Avith G.H. of

and I.J. of took part in the formation and promotion

of the above-named Company and was also a director thereof together

with the said G.H. and I.J. was guilty of misfeasance or breach of trust

in that he and the said G.H. and I.J. being such promoters and directors

as aforesaid obtained and retained for their own use and benefit out of the

purchase money paid by the above-named Company for the property

knoAvn as Blackacre the sum of £ which was divided among them as

follows that is to say the said E.F. the sum of £ the said G.H. the sum
of £ and the said I.J. the sum of £

(2) That it may be declared that the said E.F. is hable to contribute

to the assets of the said Company as compensation for the said misfeasance

or breach of triist the above-mentioned sum of £ so secretly obtained

and retained as aforesaid and also any further sum which upon such inquiry

in that behalf as the Court may think fit to direct shall be found to have
been so secretly obtained and retained out of the said purchase money
together with interest at the rate of 5 per cent, per annum on the sum or

suuis for which he shall be declared liable as from the respective dates

when the amounts making up the same were received and that he may be

ordered to pay the said sums together with such interest to the applicant

as Liquidator of the said Company.
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(3) Tliat the said E.F. may be ordered to pay to the appUcant his costs

of and incidental to this appUcation.

(4) Or that such other order may be made in the premises as this Court

may tliink lit.

Dated

This Summons was taken out etc.

NOTICE OF INTENTION TO USE DOCUMENTS AS EVIDENCE.

(Title.)

Take Notice that CD. the Liquidator of the above-named Company

intends to read in evidence the following documents that is to say [here

follow documents].

ORDER FOR ORAL EVIDENCE.

[Title.)

Upon the appUcation by. summons dated by M.G. the respon-

dent to the summons herein issued on the day of 19

and upon hearing Counsel for the apphcant and for G.S.B. the Official

Receiver and Liquidator of the above-named Company and upon reading

the order to wind-up dated an order sanctioning a scheme of

arrangement dated

It is ordered that upon the hearing of the above-mentioned summons

the said M.G. and the said G.S.B. shall be at hberty to adduce oral evidence.

ooisn

[Re Olympia, Ltd. (regd. 1893). 00136
[
of 1895. Mr. Registrar Hood.]

00138^

January 13th, 1898.

ORDER ON MISFEASANCE SUMMONS.

This Court doth order that the judgment dated the 17th February

1898 be discharged and it is ordered that the Respondent M.G. do pay

to the said G.S.B. as such Official Receiver [and Liquidator] (r) the sum of

£ together with interest thereon as follows at the rate of 3 per cent.

per amium, from the 13th September 1893 on £ part thereof

and from the 18th May 1894 on £ the remaining part thereof

the said G.S.B. by his counsel undertaking not to distribute the same if

notice of appeal to the House of Lords be given within three weeks from

the date of this order—and it is ordered that the said M.G. do pay to the

said G.vS.B. his costs of the said judgment dated the 17th February 1898

and of this appeal such costs to be taxed by the Taxing Master. [Re Olympia,

001311

Ltd. (regd. 1893), C. A. May 26th, 1898. 00136[ of 1895, [1898]

00138'

2 Ch. 153, S. C. sub nom. Gluckstein v. Barnes, [1900] A.C. 240.]

(r) These words are omitted in the order.
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another form of misfeasance stoimons.

{Title ami Formal Parts.)

(1) A declaration that A.B. a former director of the above-named Com-
pany was as such director guilty of misfeasance and breach of trust in

authorizing and sanctioning the payment to the shareholders of the above-

named Company of dividends out of capital.

(2) That all necessary accounts and inquiries may be taken for ascer-

taining what sums the said A.B. is liable to contribute to the assets of the

Company by way of compensation in respect of such misfeasance and hieach

of trust as aforesaid and that on taking and making such accounts and
inquiries the whole period during which the said A.B. acted as such director

as aforesaid may be considered notAvithstanding the fact that he commenced
to act as such director more than six years before the date of the issue of

this summons on the ground that the said A.B. fraudulently issued or

caused to be issued in each year of such directorship balance sheets which
to his knowledge concealed the true state of affairs of the Company and
which made it appear though such was not the case as he well knew that

the Company was in a position to pay the dividends which it did pay and
that the losses which the Company suffered by reason of such misfeasance

and breach of trust as aforesaid were caused by the false and fraudulent

balance sheets issued or caused to be issued by the said A.B. as aforesaid.

(3) That the said A.B. may be ordered to contribute to the assets of

the Company and to pay to the said CD. as such Liquidator as aforesaid

by way of compensation for such misfeasance and breach of trust as afore-

said all sums that he may be found liable to contribute to such assets on
taking and making such accounts and inquiries as aforesaid with interest

on such sums at the rate of 5 per cent, per annum as from the several dates

when the same were respectively wrongfully paid away until the date of

repayment.

(4) That the said A.B. may be ordered to pay to the said CD. his costs

of and incidental to this appUcation.

ANOTHER ORDER ON MISFEASANCE SUMMONS.

(Title.)

The application by originating summons dated the 14th July 1S95 by
C.E.D. the Liquidator appointed in the voluntary uinding-up of the above-

mentioned Company that it might be declared that the Respondent J.C,

was guUty of misfeasance or breach of trust (1) in authorizing sanctioning

etc. [here is set out the rest of the prayer of the summons] which ujjou

hearing the solicitors for the apphcant and for the respondent J.C. n
chambers was adjourned to be heard in Court coming on on the

to be heard accordingly and upon hearing counsel for the apphcant C.E.D.
for the respondent J.C, and for the M.B.' of E. and W.- Ltd. who in

pursuance of the leave of the Court given on the have been
added as apphcant to the said summons and upon reading the said origi-

nating summons the London Gazette of the 1893 containing a notice

of the passing of the resolutions for the voluntary winding-up of the above

-

jnentioued Company and appointing C.E.D. and T.C. hquidators thereof

5.C.L. 3 2
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and the London Gazelle of appointing the said C.E.D. sole Liquidator

of the above-mentioned Company the order dated the the two

several affidavits of [here is set out the affidavit evidence] and upon hearing

the evidence of the several persons named in the first schedule hereto on

their examination taken orally before the Court on the several days set

opposite their respective names in the second column of the said first

schedule and upon [here are set out particulars of the documents admitted

in evidence and rejected by reference to the schedules to the order]. This

Court doth order that the respondent the said J.C. is liable to make good to

the assets of the above-named Company the sum of £37,000 hi respect of

dividends recommended by the Board of Directors to and declared at

meetings of the said Company and paid out of the Company's funds in

the years of which the following are particulars videlicet.

£ the amount of interim dividend declared on 1st July 1887.

£ the amount of annual dividend declared on [here are set

out particulars of further dividends] together with interest on the

amounts of such respective dividends or parts of dividends at the rate

of 5 per cent, per annum from the date when such respective dividends

or parts of dividends were paid until payment. And it is ordered that

the respondent J.C. do on or before the 1st March 1899 or subsequently

within four days after service of this order on him pay to the applicant

C.E.D. as such liquidator as aforesaid the sum of £57,000 (s) (the particulars

of which are set out in the 4th schedule hereto) together with interest on

the said sum of £37,000 at the said rate of 5 per cent, per annum from the

said 1st March 1899 until payment and it is ordered that the respondent

J.C. do pay to the said C.E.D. the costs of the said appHcation except so

far (if at all) as such costs have been increased by the inclusion of claims

relating to improper advances to directors such costs including therein

the costs of the shorthand note of the proceedings on the hearing of the

said appUcation and the transcript thereof and the necessary copies for

counsel and the judge to be taxed. And it is ordered that the costs

of the separate application by the said M.B. of E. and W^ Ltd. on

the said application be taxed and paid by the apphcant the said C.E.D.

out of the assets of the above-mentioned Company and this order is to

be without prejudice to the right (if any) the said J.C. may have as to the

repayment to him by the shareholders of the above-mentioned Company

of any sums the said respondent may pay pursuant to this order in respect

of the said tlividends so paid as aforesaid and the apphcant the said C.E.D.

is to be at hberty if so advised to apply for an inquiry as to what advances

if any were made by the above-named Company or J.P.H. or J.C. or cither

of them during the years 1889 and 1890 without or upon insufficient

security for which the respondent J.C. ought to be held hable but the costs

of such inquiry if applied for and proceeded with are reserved and the

respondent the said J.C. by his counsel applying for a stay of execution

penduig an appeal by him from this order and the said J.C. having given

security for the sum of £37,000 to the satisfaction of the Registrar by

(s) Being the sum of £37,000 total sum was composed from

with interest at 3 per cent, per payment to March 1, 1899,

annum on the sums ol which guch
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entering into a bond dated together with the N.P. B.-of E. LttL as his

sureties which has duly been enrolled and the respondent the said J.G^

having given notice of appeal from this order it is ordered that execution

and all proceedings under or in pursuance of this order be stayed until

such appeal has been heard or otherwise disposed of and this Court doth

not think fit to make any further or other order in the premises. [Then

foUoW the schedules the first three naming mtnesses and documents

received in evidence or rejected the fourth showing how the sum of £57,000

was made up.] [National Bank of Wales, 00161 of 1895, [1899] 2 Ch. 629.

Wright, J., December 7th, 1898.]

ANOTHER FORM OF ORDER ON mSFEASANCE SUMMONS.

{Title.)

The appUcation by summons dated the 25th Januaiy 1910 of M.H.M,
the Liquidator of the above-named Company which upon hearing Counsel

for the AppHcant and the Sohcitor for H.S. the Respondent to the said

Summons in Chambers was adjourned to be heard in Court coming on tho

29th November, the 6th, the 13th, the 20th December 1910 and this day to

be heard accordingly and upon hearing Counsel for the Applicant and for

the said Respondent and upon reading the Order to wind-up the said

Company dated the 23rd February 1909 the Order dated the 13th May 1909

(appointing Liquidator) the affidavit of M.H.M. filed the 16th February

1910 the affidavit of H.S. the affidavit of R.F. and the affidavit of C.J.F.

all filed the 9th June 1910 the affidavit of F.L.R. filed the 21st July 1910

the affidavit of J.M.L. filed the 22nd July 1910 and the exhibits in the said

affidavits or some of them respectively referred to and the IVIinute Book
of the above-named Company and upon the evidence of the persons named
in the Second Schedule hereto on their examinations and cross-examinations

taken orally before this Court upon the days set opposite their respectivo

names in the second column of the said schedule and upon production

to some of such persons of the exhibits and other documents set opposite

to their names in the third column of the said schedule, and upon hearing

the following document produced in evidence and admitted by Counsel

on both sides, viz. a letter dated 10th January 1910 from W.G.W. to

Mrs. G.E.R.

This Court doth declare that the Respondent the said H.S. as a

promoter of the above-named Comj)any is accountable to the above-named

Company and the applicant as Liquidator thereof for the sum of £5000

and for any profits that may have been received by liim by the sale or

otherwise of 35000 fully paid shares in the above-named Company or any

part thereof which said shares were numbered 35001 to 70000 which said

sum and shares were part of the purchase price paid by the above-named

Company pursuant to an Agreement dated the 14th May 1907 made
between the C.G. of of the one part and H.C.T. (on behalf of the

above-named Company) of the other part and were improperly retained

by the said Respondent.

And this Court doth order that the Respondent the said H.S. do
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within fourteen days after service upon him of this order pay to the said

Liquidator the said M.H.M. the said sum of Five thousand pounds together

with interest thereon at the rate of £4 per centum per annum from the

8th August 1907 until payment of the aforesaid sum.

And it is Ordeked that the following account be taken that is to say :

An account of the profit received by the Respondent the said H.S. by the

sale of or other deaUngs in the said 35000 shares m the above-named

Company and the Liquidator is to be at liberty to apply to the Court after

the residt of the said account has been certified but the Liquidator is to be

at liberty to refrain from proceeding with the said account if so advised.

And it is ordered that the Respondent the said H.S. do pay to the Liquidator

the said M.H.M. his costs of the said application such costs to be taxed

and the Respondent by his Counsel desiring to appeal from this order.

It is Ordered that execution under this order be suspended for twenty-

one days from the date of this order and if within that time notice of appeal

be given and the sum of £5000 be lodged in Court as directed in the Schedule

hereto execution under this order is suspended pending the determination of

the appeal.

Lodgment Schedule.

In the High Court op Justice,

Companies (Winding-up).

21st December 1910.

Be The Companies Acts 1862 to 1907 and Re The British Ceroferm Company

Limited (0061 of 1909).

Ledger Credit as above. " Deposit pending appeal."

Particulars of Funds to be
lodged to the Account of the

Paymaster-General.



Criminal Proceedings

second schedule.

1077

Names of Witnesses.



1U78 Powers of Court and Liquidator

the company has been guilty of any offence in relation to the company
lor which he is criminally responsible, the liquidator, with the

previous sanction of the Court, may prosecute the offender, and all

expenses properly incurred by him in the prosecution will be payable

out of the assets of the company in priority to all other liabilities (t).

Proceedings under this section may in the High Court be taken

by summons {u), but the summons will be adjourned into Court, and

should not be heard in Chambers ; creditors and others interested

will be allowed to appear, but, except, of course, where they are the

applicants, will not be allowed to file evidence or to argue that there

is not a prima facie case for a prosecution ; they are there to show

that even if there is a primafacie case for a prosecution, the company's

assets should not be applied in conducting it {x).

The application can be made by the liquidator (?/), or by a

creditor {z), or a contributory, or by the Court on its owti motion.

The summons will be ex parte (a), but the Court will sometimes

direct notice of the application to be given to creditors and others

interested (6).

The offences for which prosecution at the expense of the com-

pany will usually be sought are offences under sections 81, 82, 83, and

84 of the Larceny Act, 1861, and under sections 216 and 281 of the

Companies (Consolidation) Act, 1908, and section 5 of the Perjury

Act, 1911.

The Larceny Act, 1861, provides (section 81) that

—

Whosoever being a director member or public officer of any body

corporate or public company shall fraudulently take or apply for his own
use or benefit or for any use or purj)oses other than the use or purposes

of such body corporate or pubhc company any of the property of such

body corporate or pubhc company shall be guilty of a misdemeanor and

being convicted thereof shall be hable at the discretion of the Court to any

of the punishments which the Court may award as hereinbefore last men-

tioned (c).

{t) Companies (Consolidation) (ch.) 1113, Chitty, J., declined to

Act, 1908, s. 217. read an aflfidavit of a creditor.

(u) Companies (Winding-up) (y) Northern Counties Bank {ISS'3),

Rules, 1909, r. 5. In Courts other 31 W. R. 546; Charles Denham dh

than the High Court the applica- Co. (1884), 53 L. J. (ch.) 1113.

tion must be in open Court : Ibid., (z) London and Globe Finance

V. 6. For forms of sunmions and Corporation, [1903] 1 Ch. 728.

order, infra, pp. 1082 and 1083. (a) Charles Denham & Co. (1884),

(a;) London and Globe Finance 53 L. J. (ch.) 1113; London and
Corporation (1903), 72 L. J. (ch.) Globe Finance Corporation (1903),

368 ; 19 T. L. R. 314. From the 72 L. J. (ch.) 368 ; [1903] 1 Ch.

report of this case in 88 L. T. 194 '^^8.
, ^ ,. „ t,,ooox

., ,j ,,„. . 1 „ ri i.
(b) Northern Counties Bank {1883),

it would appear that the Court qi -ly x> riAR

declined to aUow any evidence to
(^j pg^^l servitude for any period

be filed by creditors. In Charles not exceeding seven years : Larceny
Denham & Go. (1884), 53 L. J. Act, 1861, s. 75.
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(Section 82) that—

Whosoever being a director public officer or manager of any body

corporate or public company shall as such receive or possess himself of

any of the property of such body corporate or pubhc Company other^vise

than in payment of a just debt or demand and shaU -n-ith intent to defraud

omit to make or to cause or direct to be made a full and true entry thereof

in the books and accounts of such body corporate or pubhc company shall

be guilty of a misdemeanor and being convicted thereof shall be liable

at the discretion of the Court to any of the punishments which the Court

may award as hereinbefore last mentioned {d),

(Section 83) that—

Whosoever being a director manager pubhc officer or member of any

body corporate or public company shall with intent to defraud destroy

alter mutilate or falsify any book paper ^\Titing or valuable security be-

longing to a body corporate or pubhc company or make or concur in the

making of any false entry or omit or concur in the omitting of any material

particidar in any book of account or other document shall be guilty of a

misdemeanor and being convicted thereof shall be hable at the discretion

of the Court to any of the punishments which the Court may award as

hereinbefore last mentioned {d).

And (section 84) that

—

Whosoever being a director manager (e) or pubhc officer of any body

corporate or pubhc company shall make circulate or pubhsh or concur

in making circulating or publishing any A\Titten statement or account

which he shall know to be false in any material particular -with intent to

deceive or defraud any member shareholder or creditor of such body

corporate or pubhc company or A\dth intent to induce any person to become

a shareholder or partner therein
( / ) or to entrust or advance any property

to such body corporate or pubhc company or to enter into any security

for the benefit thereof shall bo guilty of a misdemeanor and being con-

victed thereof shall be hable at the discretion of the Court to any of the

punishments which the Court may award as hereinbefore last mentioned {g).

Sections 216 and 281 of the Companies (Consolidation) Act,

1908, contain the following provisions {h) :

—

216. If any director, officer, or contributory of any Company being

wound-up destroys, mutilates, alters, or falsifies any books, papers, or

(d) Penal servitude for any period period not exceeding seven years :

not exceeding seven years : Larceny Larceny Act, 1861, s. 75.

Act, 18G1, s. 75. (h) See also s. 1 of tho Perjury

(e) This includes a de facto Act, 19II (ropealing s. 218 of the

manager : Eex v. Lawson, [1905] Act), as to perjury in judicial pro-

1 K. B. 541. ceodings, which include proceedings

(/) Cp. Biirncs v. Pennell (1849), before Courts, persons, etc., Imving

2 H, L. C. 497. Ijowor to hoar, rocoivo, and examine

{g) I.e. penal sor\ itude for any on oath, or to administer an oath.
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securities, or makes or is privy to the making of any false or fraudulent

entry in any register, book of account, or document belonging to the

Company with Intent to defraud or deceive any person, he shall be guilty

of a misdemeanor, and be liable to imprisonment for any term not exceed-

ing two years, with or without hard labour.

281. If any person in any return, report, certificate, balance-sheet, or

other document, required by or for the purposes of any of the provisions

of this Act specified in the Fifth Schedule hereto, wiKuUy makes a state-

)nent false in any material particular, knowing it to be false, he shall be

guilty of a misdemeanor, and shall be liable on summary conviction U>

imprisonment for a term not exceeding four months, with or without hard

labour, and to a fine in lieu of or in addition to such imprisonment as

aforesaid.

Provided that the fine imposed on summary conviction shall not exceed

one hundred pounds (i).

Persons knowingly and wilfully making in such documents statements

which are fals3 in any material particular, will be liable on conviction on

indictment to imprisonment, with or without hard labour, for any term not

exceeding two years or to a fine or to both fine and imprisonment [ii).

The Fifth Schedule above Refeered to.

Provisions referred to in section 281 of the Act (section 281)

;

Provisions relating to :

—

The conclusiveness of certificates of incorporation (section 17)

;

Restrictions on appointments or advertisement of directors (section 72)

;

Restrictions on commencement of business (section 87)

;

Returns as to allotments (section 88);

Statutory meetings (section 65)

;

The particulars as to directors and mortgage debt and the statement

in the form of a balance-sheet in the annual summary (section 26);

The appointment and remuneration, and powers and duties, of auditors :

(sections 112, 113);

Obligations of companies where no prospectus is issued (section 82);

Registration of mortgages and charges in England and Ireland (sec-

tion 93)

;

Filing of accounts of receiver and manager (section 95)

;

Notice by liquidator in voluntary winding-up of his appointment
(section 187);

Rights of creditors in a voluntary winding-up (section 188;

;

Requirements as to companies estabUshed outside the United Kingdom
(section 274) ; and

Annual Report by Board of Trade (section 283).

Other instances of criminal ofiences by directors and others are

the case of a conspiracy to procure by fraud and falsehood the shares

of a company to be quoted in the official list of the Stock Exchange,

and thus give a fictitious value to the shares beyond what they

{i} Offences under this sectio n curator fiscal, as the Lord Advo-
may be prosecuted under the cate directs : Companies (Con-

Summary Jurisdiction Acts. In solidation) Act, 1908, s. 276 (1) ;

Scotland most prosecutions under and as prosecutions in Scotland :

the section must be at the instance ibid. (2).

of the Loi'd Advocate or a pro- (//) Perjury Act, 1911, s. 5.
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would otherwise have in the market, this being a fraud on the

public and an indictable offence {k). And the case of persons

agreeing or conspiring together to cheat the public by leading them

to believe that shares have a value which the conspirators know they

have not, and thus inducing them to become purchasers (l).

For the Court to direct a prosecution at the expense of the assets

under section 217, there must in the first place be evidence sufl&cient

to satisfy it that there is a prima facie case against the person to ho

prosecuted (m). On this point the Court itself must be satisfied,

it will not act on the opinion of the liquidator (w), and will, it would

seem, pay but little attention to the fact that the law officers of the

Crown have advised tliat the Crown should not institute a prose-

cution (m).

Once there is a prinux facie case made out the Court will have to

consider whether the expense of the prosecution should be thrown

on the assets of the compjyiy. It would seem that on this point the

dominant consideration for the guidance of the Court in its discretion

is whether or not a good citizen in the discharge of his duty to the

State would think that he ought to prosecute and bear the expense (o).

It would seem, however, that on this point the Court will take into

consideration the views of the creditors or other persons who have

to bear the expense of the prosecution (p). In considering the

case of London and Globe Finance Corporation (q), it must be borne

in mind that only one creditor, a large one, it is true, opposed the

application, while a substantial majority of the creditors who ox-

pressed any view supported it, that it was calculated that the

dividend creditors would get would only be diminished by a half-

penny in the pound, and that all the members of the committee of

inspection who could be got at except one, who was the broker

of the person to be prosecuted, were taken to be in favour of the

application.

The Court has .in one case (r) declined to make an order where all

the creditors were paid, and the only asset of the company consisted

of uncalled capital. It is thought, however, that in a proper case

the Court would direct a prosecution at the expense of the company,

in spite of the existence of circumstances of this nature.

{k) Reg. v. Aspinall (187C), 2 (o) London and Olobe Finance

Q. B. D. 48, citing Rex v. De Corporation, [1903] 1 Ch. 728.

Z?eren<7cr (1814), 3 M. & S. G7. (p) Northern CourUies Bank
(I) See Scott v. Broum, Doering, (1883), 31 W. 'R. 540; Charles

M'Nab dk Co., [1892] 2 Q. B. 724, DenhamfL-Co. (1884), 53 L. J. (ch.)

7.30,733. 1113.

(m) London and Globe Finance (q) [1903] 1 Ch. 728.

Corporation, [1903] 1 Ch. 728. (r) Kupion Fuel and Oas Co.,

(n) NorthernConntiesBanl:{]?.^'^), [1875] W. N. 10.

31 W. R. 54(5.
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summons asking for direction for prosecution of
delinquent directors and for payment of costs
out of assets.

{Title.)

Let aU parties concerned (continue as in ordinary ex parte summons)

on the hearing of an apphcation by A.B. a creditor of the above-named

Company for an order :

—

(1) That CD. the hquidator of the above-named Company as sucli

liquidator as aforesaid do institute criminal proceedings against X.Y. a

former director of the said Company for such offences under sections 83

and 84 of the Larceny Act 1861 and section 216 of the Companies (Con-

solidation) Act 1908 or any of those sections of the said acts as the said

liquidator may be advised and that the costs and expenses of such prose-

cution be paid out of the assets of the above-named Company. Sec

London and Globe Finance Corporation, [1903] 1 Ch. 728.

ORDER DIRECTING OFFICIAL RECEIVER AND LIQUIDATOR
TO INSTITUTE CRIMINAL PROCEEDINGS.

{Title.)

Upon the Application (by summons dated the 14th January 1903)

of J.F. of in the City of London a creditor

of the above-named Company which upon hearing the sohcitors for the

Apphcant for George Stapylton Barnes the Official Receiver and Liqui-

dator of the above-named Company and for the N.C. Limited in

Chambers was adjourned to be heard in Court coming on on the 4th and

5th March 1903 to be heard accordingly and upon hearing Counsel for the

Applicant for the said Official Receiver and Liquidator and for the N;C.

Limited a creditor of the above-named Company having Mberty to

attend on the hearing of the said summons pursuant to order dated the

24th February 1903 and upon reading the order to wind-vip the above-

named Company dated the 30th October 1901 the said order dated tlie

24th February 1903 the affidavit of A.J.G. filed the 5th March 1903 the

three several affidavits of J.F. the affidavit of L.F.G. the two several

affidavits of J.W.W. aU filed this day and the exhibits m the said affidavits

or some of them respectively referred to and the report of George Stapylton

Barnes the said Official Receiver made to the Court and dated the 27th

February 1903 and the receipt of The Bank of England dated this day for

One thousand two hundred and fifty pounds

—

This Couet did Order that the said summons should stand for judg-

ment and the said summons standing for judgment this day in the paper

in the presence of Counsel for the Applicant for the said Official Receiver

and Liquidator and for the said N.C- Limited

—

This Court DbTH Order that the said George Stapylton Barnes as

such Official Receiver and Liquidator as aforesaid do institute criminal

proceedings against X.Y. for such offences under sections 83 and 84 of

The Larceny Act 1861 and section 166 of The Companies Act 1862 or any

of those sections of the said Acts as the said Official Receiver and Liquidator

may be advised. ^
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x\nd it is Ordered that the proper costs and expenses of the said

Official Receiver and Liquidator of the i)roceedings to be taken in pursuance

of this order as aforesaid be paid out of the assets of the above-named

Company so far as funds may be required in aid of the sum of One thousand

two hundred and fifty pounds to be lodged by the Applicant in Court as

hereinafter directed.

And the AppUcant the said J.F. having this day paid the sum of One

thousand two hundred and fifty pounds to the Supreme Court suspense

account for the purpose of the same being lodged in Court as hereinafter

directed

—

It is Ordered that the Ai)pUcant J.F. do make the lodgment in Court

of the sum of One thousand two hundred and fifty pounds as directed iii

the Lodgment Schedule hereto such sum to bo apphed in or towards i)ay-

ment of tlic said costs and expenses of the said Official Receiver and Liqui-

dator.

And it is Ordered that the costs of the Ai)phcant the said J.F. and of

tlic said Ceorge Stapylton Barnes as such Official Receiver and Liquidator

as aforesaid of the said application be taxed and paid out of the assets of

the above-named Company.

And the Applicant and the said Official Receiver and Licpiidator are

to be at liberty to ajjply as there may be occasion.

Registrar Comijanies (Winding-up).

Lodgment Schedule.

In the High Court op Justice.

Companies (Winding-up).

10th March 1903.

lie The Companies Acts 1862 to 1893. Ami Be The London and Globe

Finance Corporation Limited (00277 of 1901).

Ledger Credit as above. " Security for Costs and Expenses of Official

Receiver and Liquidator of Criminal Proceedings against X.Y."

Particulars of Funds to be
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Feaudulent I' re ference.

The eliect of section 207 of the Act, which applies the rules of

bciukruptcy to the wincliug-up of insolvent companies, is not to

enlarge the assets of the company, by introducing into winding-up

banlciuptcy rules made for the purpose of enlarging the assets of a

banla-upt (*), so neither the bankruptcy rules as to reputed owner-

ship (t), nor section 11 of the Bankruptcy Act, 1890, which deprives

an execution creditor of his execution under certain circumstances (w),

nor the provisions in the Bankruptcy Acts giving a landlord priority

for six months' rent {x) applies in a winding-up. The Deeds of

Arrangement Acts are also not applicable to companies {y). The

])rovisions of the Bankruptcy Acts as to fraudulent preference arc,

however, expressly applicable to windings-up.

Any conveyance, mortgage, delivery of goods, payment, execu-

tion, or other act relating to property which would if made or done

by or against an individual, be deemed in his bankruptcy a fraudulent

preference, will, if made or done by or against a company, be deemed,

in the event of its being wound-up, a fraudulent preference of its

creditors, and be invalid accordingly.

For the purposes of this provision the presentation of a petition

for winding-up, in the case of a winding-up by or subject to the

supervision of the Court, and a resolution for winding-up in the case

of a voluntary winding-up, will be deemed to correspond with the

act of bankruptcy in the case of an individual.

Any conveyance or assignment by a company of all its property

to trustees for the benefit of all its creditors will be void to all

intents (z).

Where a voluntary winding-up is superseded by a compulsory

or even a supervision order, though, in the latter case, the resolution

for winding-up will be the commencement of the winding-up, it is

the order and not the resolutions for winding-up which corresponds

with the act of Bankruptcy (a). The rules applicable are the rules

of bankruptcy for the time being (6).

The provisions as to what will amount to an act of fraudulent

preference are contained in section 48 of the Bankruptcy Act of

1883. They are as follows :

—

(1) Every conveyance or transfer of property or charge thereon made

every payment made every obligation incurred and every judicial proceeding

(s) Count d'Epineuil (1882), 20 {x) Thomas v. Patent lAonite Co.

C. D. 217. (1881), 17 C. D. 250.

{t) Gorringcv. Irwell India Rubber (y) Re Rileys, [1903] 2 Ch. 590.

and Gutta Percha Works (1886), 34 (z) Companies (Consolidation)

C. D. 128 ; Crumlin Viaduct Works Act, 1908, s. 210.

Co. (1879), 11 C. D. 755. (a) Rzissell Hunting Record Co.,

(u) Withernsea Brickworks {1S80). [1910] 2 Ch. 78.

16 C. D. 337 ; Pratt v. Inman (b) Mason, Gallagher, and Slaters

(1889), 43 C. D. 175. Cases (1882), 46 L. T. 54.
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taken or suffered by an\' person unable to pay liis debts as they Ixcome

due from liis i wn money in favour of any creditt r or any person in trust

for any creditor witli a view of giving sucli ci-editor a preference over the

otiier creditors shall if the person making taking paj-ing or suffering the

same is adjudged banknipt on a bankruptcy petition presented within

three months after the date of making taking paying or suffering the same

be deemed fraudulent and void as against the trustee in bankrui)tcy.

(2) Tliis section shall not affect the rights of any person making title

in g<jod faith and for valuable consideration through or under a creditor

of the bankrupt.

There are cases where tlie doctrine of fraiiduhMit preference will

be carried further in a winding-up tluiu in a l)ankruptcy. Thus, a

set-off within three months of bankruptcy does not amount to a

fraudulent preference, but as the mutual credit clauses of the

Bankruptcy Act do not apply to a set-off against calls in a winding-

up, such a set-off within three months of wiuding-up may amount
to a fraudulent preference (c).

Under the section the conveyance, etc., impeached must be to a

creditor which does not include a withdrawing member of an in-

dustrial and provident society (d), but does, it is thought, include a

surety who has paid nothing in respect of his suretyship (e), and a

cestui que trust who has claims against his trustee (/). Moreover, the

particular creditor whom it is intended to prefer must be the one to

whom such conveyance, etc., has been made, and so a payment to a

creditor with the intention of preferring his surety will not be wdthin

the section, and cannot be recovered from either surety or creditor (7).

Again, the money or property sought to be recovered, must be

money or property which apart from the transaction would be part

of the general assets of the company, there can be therefore no fraudu-

lent preference when money held by or paid to the company for a

particular purpose or clothed with a special trust, is paid away for

such purpose or in accordance with such trust {h).

(c) Washington Diamond Mining seems to proceed on there being

Co., [1S93] 3 Ch. 95. the relationship of debtor and
(d) Dovey v. Morgan, [1901] 2 creditor: Blackpool Motor Car Co.,

K. B. 477. [1901] 1 Ch. 77 ; but see Ex parte,

(p) Blackpool Motor Car Co., Taylor (1887), 18 Q. B. D. 29"..

[1901] 1 Ch. 77; Ex parte Dchnar (g) Stenotyprr, Ltd., [1901] 1 Ch.

(1890), 38 W. R. 752; Ex parte 2.50; Re Mills (1888), 58 L. T.

Whittaker (1891), d.i L. T. 777; 871; Re Warren, [1900] 2 Q. B.
Re Paine, [1897] 1 Q. B. 122 ; but 138, disapproving on this point :

see Re Mills (1888), 58 L. T. 871. Re Paine, [1897] 1 Q. B. 122.

if ) SoeSJiarp V. Jackson, [18dd] {h) Re Vautin, [1900] 2 Q. B.
A. C. 419 ; but see the interlocu- 325 ; Re Rogers (1891), 8 Mor. 243 ;

tory remarks of RiGBY, L.J. : Re Toovcy v. Milne (1819), 2 B. & Aid.

Lake, [1901] 1 K. B. 710, 715, 683; Vachcr v. Cocks (1830), 1

which, however, do not seem to have B. & Ad. 145; Re Drucker, [1902]
been persisted in, for the settlement 2 K. B. 237.
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The better view would seem to be that a liquidator or other person

seeking to set aside a transaction on the ground of fraudulent pre-

ference must show something more than that at the time of such

transaction the company was and knew itself to be insolvent {i), but

no doubt in many cases the transaction itself will be sufficiently suspi-

cious when coupled with the above facts to shift the onus of proof.

Once it is established that a company is unable to pay its debts

as they become due, and a company may apparently be this where it

has assets which are sufficient for this purpose but which cannot be

readily realized {k), and that there has been a payment, etc., out of

the general assets of the company to a creditor, within the three

months, then the question remains what was the view of the debtor

in making such payment ?

The word " preference " would seem to show that the act must

be one which is done without any consideration {I), but where the

Court finds as a fact that the motives of the debtor are mixed, it

will have to ascertain what was his dominant motive (m). So

payment under pressure, as where the debtor has been threatened

with what will happen if he does not pay (n), or, where there has been

no threat, where the debtor is afraid, e.g., of being prosecuted (o),

will be enough to take the payment out of the section, unless it can

be shown that the debtor did not mind the threat or was not in-

timidated {p). Again, the fact that a debt was paid as it became

due and in the ordinary course of business, will prima facie take it

out of the fraudulent preference provisions (q). The more especially

is this so if the transaction is one of meeting bills as they become

due, for failure to meet them, more than failure to meet any other

debt, would mean, as the debtor must know, that he could no longer

(i) Ex parte Lancaster (1884), 448, as to floating charges.

25 C. D. 311 ; Re Laurie (1898), (n) Ex parte Taylor (1887), 18

67 L. J. (Q.B.) 431 ; but see Q. B. D. 295.

contra. Ex parte Viney, [1897] 2 (o) Sharp v. Jackson, [1899]

Q. B. 16 ; Re Lake, [1901] 1 K. B. A. C. 419.

710; per Vaughan Williams, (p) Ex parte Wheatley {] 882), ^rt

LJ., the Judge who decided the L. T. 80; Cook v. Rogers (1831), 7

last cited case. Bing. 438; Re Bell (1893), 10

(k) See Washington Diamond Mor. 115; Ex parte Hall (1882),

Mining Co., [1893] 2 Ch. 95, :?jer 19 C. D. 580.

Vaughan Williams, J. (?)-£« parte Blackburn (1871),

(I) Ex parte Tempest (1871), 6 12 Eq. 258. In Poole Jackson and

Ch. 70; Ex parte BoUand (1872),. Whyte's Case (1878), 9 C. D. 322,

7 Ch. 24; Adarnson''s Case (1874), where a bank had got judgment

18 Eq. 670 ; Ex parte Tophavi, against sureties for a company,

(1873), 8 Ch. 614 ; see also Btttcher and the company paid out of calls

V. Stead (1875), L. R. 7 H. L. 839, made on the sureties who were

846 ; Sharp v. Jackson, [1899] directors, the transaction was held

A. C. 419. to be in the ordinary course of

(m) Ex parte Hill (1883), 23 business,

C. D. 695 ; see supra, pp. 447 and
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carry on hi-s business (/). Priinu facie, too, a presumption of fraudu-

lent preference will be rebutted if it be sliown that a payment was

made or security given in pursuance of a contract made previously {s)

;

but tliis will not be the case where there is a contract to give security

when asked for, and security is asked for just before the winding-up,

there the jjresumption will be that tiie security was held over to

save the debtor's credit (t), and this will be especially so in the case

of debentures where an agreement to issue the security immediately

would require registration (u), such an agreement will strengthen a

presumption of fraudulent preference. Where a payment is made
because the debtor thinks however erroneously that he is legally

bound to make it, that will take the payment out of the section (x).

The fact that a debtor has made a payment to satisfy his own con-

science will usually not take it out of the section (y), though perhaps

a more favourable view will be taken where the payment is to make
good a breach of trust (z). Where a debt which is not due is paid (a),

or where a debt which is due is set off against cross demands which

are not due, and the persons benefited are directors (&), who, it has

been said, cannot exercise pressure on a company unless they resign

first (c), there will be a likelihood of a case of fraudulent preference

being made out. The fact that the creditor has not asked for pay-

ment will help in establishing a case (d), but a case can in some cases

be made where there have been not merely demands, but threats of

proceedings {e). It must, however, be borne in mind that when all

is said and done the cases above-mentioned are only illustrative, and
the real question is one of fact, viz. what was the debtor's intention

in making the payment ? (/)•

(r) Re Clay and Sons (1896), 3 B. & S .314; 34 L. J. (q.b.) 68;
Mans. 31. This does not apply Re TweedaU, [1892] 2 Q. B. 216 ;

where the bills have been held Re VaiUin, [1900] 2 Q. B. 325.

over and afterwards paid : Ex (y) Re Fletcher (1892), 9 Mor. 8 ;

parte Viney, [1897] 2 Q. B. IG. Br VinfjoeandDavies (liii)4), 1 Mans.
(s) Re Sojtley (1875), 20 Eq. 416; Buddcys Case, [IH90] 2 Ch.

746; Ex parte llauxwell (1883), 725; /?e Jw^es, [1902] 2 K. B. 58.

23 C. D. 626. (c) Re Lake, [1901] 1 K. B. 710.

(0 Ex jiurte Kilncr (1880), 13 (a) Hahirshon'a Case (18(i8), 5

C. D. 245 ; Ex parte Llurton ([HHO), Eq. 286; Kent's Case (1S88), 39
13 C. D. 102 ; Ex parte Fi-^hcr C. 1). 259.

(J 872), 7 Cli. 63(). (6) Wtt.thitif/lon Diamond Miniinf

(u) Jackson ami BassJord,[VMn)\ Co., [1893] 3 Cli. 95; Sykcs Case
2 Oh. 467. For order in this case, (1872), 13 Eq. 255.

post, p. 1089. Where an advance (c) Gaslight Improvemcnt Co. v.

is made and debentures for such TrrrcW (1870), 10 Eq. 168. Perhaps
advance and past advances are this statement is too strong,
issued, and the debentures confer (rf) London, Windsor, and Green-
a floating charge, s. 212 of the Act wich Hotels (1889), 1 Meg. 242.
considered under dot)entures, supra, (e) Ex parte Hall (1882), 19 C. D.
pp. 447 and 448, must be borne in 580.
mind.

( / ) See ^^harp v. Jackson. [18991
ix) Bills v. Styiith, (1865), 6 A. C, 419.
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Where an act is declared to be a fraudulent preference it would

seem to be void ah initio, and therefore will not prevent the person

preferred setting up any title he may have got to the property

between the date of the preference and that of the order {g). The

fraudulent preference provisions are for the benefit of the general

creditors and of . the winding-up, and so cannot be put into force

at the instance of an outside creditor, such as a debenture-

holder (h). 4

Questions of fraudulent preference may be raised by an action

in the name of the company (?'), or on misfeasance sunmions, always

assuming that the person against whom the summons is taken out

is a person liable under section 215 of the Act {h), they may also be

raised by summons or motion in the winding-up [l), and such ques-

tions have been raised by summons in a debenture-holder's action (m).

It would seem that proceedings can be taken either against the person

preferred [1), or under the misfeasance section against the directors

or others responsible for giving the preference {h). In the latter

case presumably such persons will only be liable for the damage the

company has sufiered which would usually be the difference between

the sum paid or the value of the security or property given and

the dividend the person preferred would be entitled to in the

winding-up (w).

FORM OF SUMJUONS AGAINST PERSON PREFERRED (o).

{Title.)

Lst CD. of etc.

on the hearing of an application of A.B.

the Liquidator of the above-named Company for the follo^ving declaration

and order.

(1) A declaration that the following payments made by the above-

named Company to the said CD. a creditor of such Company on the dates

following that is to say the sum of £ paid to the said CD. on the

19 the sum of £ paid to the said CD. on the

19 and the sum of £ paid to the said CD. on the 19

{g) Re Ferd Bailer (1892), 66 (i) Gaslight Improvement Co. v.

L.T. 619 (Collins, J., and Vaughan Terrell (1870), 10 Eq. 168. See

Williams, J., the latter dissenting)

;

Blackpool Motor Car Co., [1901]

Re Johnson (1908), 99 L. T. 305. 1 Ch. 77.

(h) Willmott V. London Celluloid {k) This was done in Mason,
Co. (1886), 34 C. D. 147, following Gallagher, and Slater's Case (1882),

Ex qmrte Cooper (1875), 10 Ch. 510. 46 L. T. 54, and in Russell Hunting
In Yates, Haywood and Co., 00198 of Record Co., [1910] 2 Ch. 78.

1909, before Eady, J., on 17th and (I) See Buckley's Case, [1899] 2

18th April, 1912, the application Ch. 725.

was stood over to see if the deben- (m) Stenotyper, Ltd., [1901] 1 Ch.

ture -holders would give up their 250.

charge on moneys recovered under (n) Cp. Neath Harbour Smelting

these provisions, as otherwise no and Rolling Works (1887), 56 L. T.

order coidd be made as the deben- 727.

ture-holders alone would benefit by (o) For summons against direc-

such an order: cp., however, New tor.s, see forms of misfeasance sima-

City Constitutional (1887), 34 C. D. mons with necessary variations,

646. supra, pp. 1071 and 1072 and 1073.
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are an undue and fiaiidulont proforencc of tlie said CD. over the otlier

creditors of the Company- under section 210 of the Companies (Consolida-

tion) Act 1!)08 and are invaUd accordingly.

(2) An order tliat the said CD. (h) pay the said sums of £

£ and £ to tlie said A. K. as sudi Ijiipiidator as aforesaid.

(3) Tiiat tlie said CD. do pay to the said A.B. his costs of this appli-

cation.

(4) Or that such other order may be made in the premises as to this

Court may seem meet.

order setting aside debentures as a fraudulent
preference.

{Title.)

The application b}- Originating Summons dated the 2.')th March 11106

of J.R.B. of in the County of Chartered Accountant the

Liquidator appointed in the Voluntary Winding-up of the above-named

Ct)mpany which upon hearing the Solicitors for the Applicant and for

W.J. the Resjx>ndent to the said Summons in Chambers was adjourned

to be heard in Court coming on this day to be hearfl accordingh'. And
ujion hearing Counsel for the Applicant antl for the said Respondent. And
upon reading the said Originating Summons the London Odzette dated the

5th January 1906 containing a Notice of the passing of the Resolution tor

the Voluntary Winding-up of the above-named Company and of the

appointment of the Applicant as Liquidator thereof the two several

Athdavits of J.R.B, filed respectively tlie 2r)th April 1!»06 and the 3rd

July 1906 tlie Affidavit of W.J. and the AflTidavit of A.J. both lilod tiie

21st May 1906 and the Afiidavit of F.J.B. tiled the 22nd May 1906 and

the Several Exliibits in the said Afiidavits or some of them respectively

referred to.

This Court doth Declare that the creation and issue to the Respondent

the said W.J. by the above-named Company of a Debenture (Numbered 1)

for £3600 and interest and dated the 15th December 1905 are an luidue

and fraudulent preferenca of the said W.J. over th other Creditors of

the said Company under Section 164 of Tiie Companies Act 1S62 and that

the said Debenture is invalid accordingly.

And it is Ordered that the Respondent the said W.J. do pay to the

Liquidator the said J.R.B. his Costs of the said ai»piieation such costs to

be taxed.

[And the Liquidator iv\x\ any of tiie (heditors and CKinthliutories of

the said Company are to he at libr-rty to apply to the Court in this pro-

ceeding with reference to any matter arising in the Voluntary Winding-up

of the said Company as there may lie occasion (;>).] [Re Jarlson and FJas^-

ford, Ltd., 0079 of 1906. Buckley, J., July 17t!i. ]!MMi.|

(/>) The words in square brackets pauy is biMiig wound-up by or

will not be inserted where the com- under the supervision of (he Court.

S.C.L. 4 A





CHAPTER XII.

CONTRIBUTORIES.

TirE List of ContiubutoPvIEs.

The term " contributory " means every person liable to contribute

to the assets of a company iu the event of its being wound-up, and in

all proceedings for determining and in all proceedings prior to the

final determination of the persons who are to be deemed contribu-

tories, it includes any person alleged to ))e a contributory (a).

The expression " contributories " includes, as already Stated,

fully paid shareholders (6), but they will not be settled on the list

if they disclaim all interest (c).

As soon as may be after making a winding-up order, the Court

must settle a list of contributories, with power to rectify the register

of members in all cases where rectification is required in pursuance

of the Act, and must cause the assets of the company to be collected,

and applied in discharge of its liabilities.

In settling the list of contributories, the Court must distinguish

between persons who are contributories in their own right and

persons who are contributories as being representatives of or liable

to the debts of others {d).

General rules may be and, as will be seen below, have been
made by the Lord Chancellor with the concurrence of the President

of the Board of Trade (e) for enabling or requiring all or any of the

powers conferred and imposed on the Court in England by the Act
in respect of settling the list of contributories and rectifying the

register of members where required and collecting and applying the

assets, but a liquidator may not without the special leave of the

Court rectify the register of members (/).

(o) Companies (Consolidation) Parliament within three weeks
Act, 1908, 3. 124. after they are made, if it is then

(6) Natwnal Savings Bank As-
^;^^^^ ^^^ jj ^^^ ^i^^^in three

«oc^a<^on, (1866), 1 Ch. 547 ; Angle-
, rx ^i i. c

sea Colliery Co. (1866), 1 Ch. 555; ^^^ ^^^^"^ <^^^« "^^^^ ^®^^°" °f

Rica Gold Washing Co. (1879), 11 Parliament; they will be judicially

C. D. 36 ; Peveril Gold Mines, noticed and have the same effect as

[1898] 1 Ch. 122. if enacted by the Act : Ibid., s.

{c) Marlborough Club Co. {\%m), 237(2). And see InstUiUe of Patent

5 Eq. 365 ; Britannia Permanent Agents v. Lockwood, (1894] A. C.

Benefit Building Society (1892), 65 347, as to the vaUdity of such nilos.

L. T. 196. (/) Companies (ConsoUdation

)

(d) Companies (Consolidation) Act, 1908, s. 173. For orders rocti-

Act, 1908, s. 163. fying the tost rt-gister and of vary-

(e) Ibid., s. 237 (1). These ing the contribulories, see po8<, pp.

general rules must be laid before 1098 et se^.
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Tho liquidator (g) must with all convenient speed after his appoint-

ment settle a list of contributories of the company, and must appoint

a time and place for that purpose. The list of contributories must

contain a statement of the address of, and the number of shares or

extent of interest to be attributed to each contributory, and must

distinguish the several classes of contributories. As regards repre-

sentative contributories, the liquidator must, so far as practicable,

observe the requirements of section 163 (2) of the Act (li).

There will usually be two lists of contributories, the " A " list,

and the " B " list. The former consisting of the persons who are

primarily liable, i.e. the members at the date of the commencement
of the winding-up, the latter consisting of the past members of the

company who are liable.

It is usual to settle the " A " list of contributories in the first

instance, as this may be all that is necessary, and in that event the

trouble and expense of settling the " B " list will not have to be

i)icurred (i) ; but if for any reason this is undesbable, it would seem

that the two lists may be settled simultaneously (k).

Where shares have been transferred several times within a year

before the commencement of a winding-up, all the persons who have

transferred within that period will be liable as past members (l),

and though each of them will be liable to indemnify the person who
has transferred to him (m), they will all go on to the " B " list, and

the Court will not make a " C " list for the earlier transferors (w).

The liquidator must give notice in writing of the time and place

appointed for the settlement of the list of contributories to every

person whom he proposes to include in the list, and must state in the

notice to each person in what character and for what number of

shares or interest he proposes to include such person in the list (o).

On the day appointed for settlement of the list of contributories,

the liquidator must hear any person who objects to being settled as

a contributory, and, after such hearing, must finally settle the list,

which, when so settled, will be the list of contributories of the

company {p).

{g) The official receiver, while .335 n. ; Needhani's Case (18G7), 4
acting as provisional liquidator, Eq. IS.^.

may oxei-cise this jiower : English {k) Andrew^'' Case (1867), 3 Ch.
Banh of the River Plate, [1892] IGI ; but see Weston's Case (1868),
3 Ch. 391. 6 Eq. 17.

(h) Companies (Winding-up) (/) See post, p. 1136.
Rules, 1909, r. 77. F®r form of list {vi) Kdlock v. Enthovcn (1873),
see infra, i)p. 1093 and 1094 ; see L. R. 9 Q. B. 241.
also r. 75, which provides for a liqui- (n) Humhrfs Case (1872), 26 L. T.
dator collecting and applying the 936.
assets of a company as an officer of (o) Companies (Winding-up)
tho Court, and puts him in tho same Rules, 1909, r. 78. For form of

})03ition as a receiver in doing notice and of affidavit of posting,
these things. infra, pp. 1094 and 1095.

(i) McEwen's Case (1871), 6 Ch. (p) Ibid., r. "9. For form of such
582 ; WrighVs Case (1868), 12 Eq. final list, infra, pp. 1095 and 109(i.
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The liquidator must fortliwitli give notice to every person whom
he has finally placed on the list of contributories, stating in what

character and for what number of shares or interest he has Ijcen

placed on the list, and in the notice inform such person tliat any

application for the removal of his name from the list, or for a variation

of the list, must be made to the Court by summons within twenty-one

days from the date of the service on the contributory or alleged

contributory of notice of the fact that his name is settled on the

list of contributories (ry).

Subject to the power of the Court to extend the time or to allow

an application to be made notwithstanding the expiration of the time

limited for that purpose, no application to the Court by any person

who objects to the list of contributories as finally settled by the

liquidator will be entertained after the expiration of twenty-one

days from the date of the service on such person of notice of the

settlement of the list.

The ofTicial receiver will not in any case be personally liable to

pay any costs of or in relation to an application to set aside or vary

his act or decision settling the name of a person on the list of con-

tributories of a company (r).

The liquidator may from time to time vary or add to the list of

contributories, but any such variation or addition must be made in

the same manner in all respects as the settlement of the original

list (.s). An appeal will lie to the Court of Appeal without leave on

any decision determining the liability of any contribtitory {().

PROVISIONAL LIST OF CONTRIBUTORIES TO Bl<: IMADE OUT
BY LIQUIDATOR (»).

(Title.)

Tlie following is a list of mcmlxjrs of the Cora]>any liable to bo placed

on the list of contributories of tlu; said Company, made out by mc from

the books and papers of the said Company, together with their respective

addresses and the numlxir of shares [or extent of interest] to 1ki attributed

to each, so far as I have Ix-en able to make out or ascertain the same.

In the first part of the list, the person^ who are eontributories in their

own right arc distinguished.

In the second part of the said list, the persons who are contributories

as Ijcing representatives of, or being liable to the debts of otlicis, arc dis-

tinguished.

(7) Companies (\\'indin.a-np) (."») IhicL. r. ^2. For form of sii|i-

Rulcs, 190!), r. SO. For form of plemental list, itifrn, pp. 1O07 and
notice and of uftidnvit of posting, 1008.

infra, pp. 1097 and 1098. (0 .Tudicafuro Act, 1894, s. 1(1),

(r) Ibid., r. SI. As to the costs (&), (ill.),

of tho liquidator in such cases, see (») Companies (Windinp-iip)

supra, pp. 1008 and 1009. Rules, 1909, AppendiN, Fonn 42.



1094 CONTRIBUTORIES

First Part.—Contbibutories in their own Right.

Serial No. Name. Address. Description.
Number of Shares [or extent of

Interest].

Second Part.—Contributories as being Representatives of, or

Liable to the Debts of Others.

Serial No. Name.
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affidavit of postage of notices op appointment to
settle list of CONTRIBUTORIES (?/).

{Title.)

the descrip- make oath and say as follows :

—

tion of the I. That I did on the day of 19 , send to each
deponent. contributory mentioned in the list of contributories made out by the

[Official Receiver and] Liquidator on the day of 19

and now on the file of proceedings of the above-named Company, at tlie

address appearing in such list, a notice of the time and place of the appoint-

ment to settle the list of contributories in the form hereunto annexed,

marked "A," except that in the tabular form at the foot of such copies

respectively I inserted the number, name, address, description in what

. ^ ^, character included and t of the person on whom such

jjgj. Qf copy of the said notice was served.

shares," or 2. That I sent the said notices by putting the same prepaid

"extent of
ijjt,o the i)ost office at before the hour of o'clock,

in the noon on the said day.

Sworn, etc.

CERTIFICATE OP LIQUIDATOR OP FINAL SETTLEMENT OF
THE LIST OP CONTRIBUTORIES (z).

(Title.)

Pursuant to the Companies (Consolidation) Act, 1908 and to the rules

made thereunder, I, the undersigned, being the Liquidator of the above-

named Company, hereby certify that the result of tlie settlement of tho

list of contributories of the above-named Company, so far as the said list;

has been settled, up to the date of this certificate, is as follows :

—

1. The several persons whose names are set forth in the second column

of tho First Sch-dule hereto have been included in the said list of contri-

^,,^ butories as contributories of tho said Company in respect of the *

bor of set opposite the names of such contributories respectively in

sliaros," or the said schedule,
"extent of

j j^^^^^ ^^ ^^^ ^j.g^ ^^ ^f ^j^e g^id schedule, distinguished such

of the Slid several persons included in the said list as are contrib i-

tories in their own right.

I have, in the second part of the said schedule, distinguished such of

the said several persons included in the said list as aie contributories a3

being representatives of or being liable to the debts of others.

2. Tile several p-rsons whose names are set forth in the second cohinui

of the S'jcond Schedule hereto, and wore included in tiie provisional list

of contributories, have been ex-luded from tlie said list of contributorirs.

3. I have, in the sixth column of the tirst part of the First Schedule

and in the seventh column of the second part, of the First Schedul > and in

the same column of tlie Second Schedule, set forth opposite the name <.f

(//) Companies (Windincr-up) (:) Ibid., Form 45.

Rules, 1909, Appendix, Form 44.
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each r)f the several persons respectively the date when such person was

inchidcd in or exchided from the said hst of contributories.

4. Before settling the s id list, I was satisfied by the affidavit of

clerk to duly iiled with the proceedings

herein, that notice was duly sent by post to each of the persons mentioned

in the said fist, informing him that he was included in such list in the

character and for (he * stated therein, and of the day

appointed for finally settling the said list.

Dated this day of 19 .

In the Matter of Limited.

The FmsT Schedule above Referred to.

First Part.—Contributories in their own Right.

Serial No.
in List.

Name. Address. Description.
Number of Shares [or

extent of Interest].
Date when included

in the Lis't.

In the Matter of Limited.

Second Part.^—Contributories as being Representatives of or

Liable to the Debts of Others.

Serial No.
in List.

Name. Address.
Descrip-
tion.

In what
character
included.

Number of
Shares [or extent

of Interest].

Date when
included in

the List.

In the Matter of Limited.

The Second Scheduie above Referred to.

Serial No.
iu List.

Name. Address.
Descrip-
tion.

In what Cha-
racter pro-
posed to be
included.

Number of
Shares [or extent

of Interest].

Date when
excluded

from the List.

I
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NOTICE TO contributory OF FINAL SETTLEMENT OF
LIST OF CONTRIBUTORIES, AND THAT HIS NAME IS

INCLUDED (o).

(Title.)

Take iK^tice that I,

the Liquidator of the above-nainecl Company, have, by certificate, dated

the day of 19 , under my hand, finally settled the hst

of contributories of the said Company, and that you are included in such

list in the character and for the number of shares [or extent of int€iest]

stated below.

Any apphcation by you to vary the .said list of contributories, or that

your name may be excluded therefrom, must be made by j'ou to the

Court within 21 days from the service on you of this notice, or the same
will not be entertained.

The said list may be inspected by you at the chambers of the Registrar

* State at
* on any day between the hours of and

address. Dated this day of 19

(Signed)

Liquidator.

To Mr.
I

[or to Mr. l

his soUcitor]. j

No. in
List.

Name. Address. Description.
In what Character

included.
Number of Shares [or
extent of Interest].

SUPPLEMENTAL LIST OF CONTRIBUTORIES (/>).

(Tilk.)

1. The following is a list of jx;rsons who, since making out the list of

contributories heroin, ilateil the day of 19 ,1 luive

ascertained arc, or have Ix-cn, iiolders of shaivs in [or mcmliors f>f| tlie

above-named Company, and to the best of uiy judgment are cunt ri but orios

of the said Company.

2. The said supplemental list contains the names of such iK-rsons,

together with their respective addresses and the number of shares [or

extent of interest] to he attributed to each.

3. In the first part of the said list such of the said persons as are con-

tributories in their own right are distinguisliod.

4. In the second part of the said list such of the said [K-rsons as aie

(o) Companies (Winding-up) {b) Ibid., Form 47.

Rules, 1909, Appendix, Form 4G.
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cimtributories as being representatives of, or being liable to the debts

cf others, are distinguished.

[The supplemental list is to be ma le out in the same form as the original

list.]

AFFIDAVIT OF SERVICE OF NOTICE TO CONTRIBUTORY (c).

{Title.)

* State I> * of , make oath and say as follows :

—

full descrip- 1. I did on the day of 19 , in the manner
ion ot the hereinafter mentioned, serve a true copy of the notice now produced

and shown to me and marked " A " upon each of the respective

I)ersons whose names, addresses, and descriptions appear in the second,

tliird, and fourth columns of the First Schedule to the list of contributories

of the said Company made out by the [Official Receiver and] Liquidator

of the Company on the day of 19 , and now on the file

of proceedings of the said Company, except that in the tabular form at

the foot of such copies respectively I inserted the number on list, name,

t Number *^^^^'^^^^' description, in what character included, and f of

of shares [or tlie parson on whom such copy of the said notice was served,
extent of in the same words and figures as the same particulars arc set forth

-' in the said schedule.

2. I served the said respective .copies of the said notice, by putting

such copies respectively, duly addressed to such persons respectively,

according to their respective names and addresses appearing in tlie said

schedule, by placing the same prepaid in the Post Office at before

the hour of o'clock in the noon of the said day

of 19

Sworn, &c.

ORDER ON APPLICATION TO VARY LIST OF

CONTRIBUTORIES {d).

(Title.)

Upon the application of W.N., by summons dated the day of

19 , for an order that the list of contributories of the Company

and the Liquidator's certificate finally settling the same be varied by

excluding the name of the applicant therefrom [or, as the case may 6e]

and upon hearing, &c., and upon reading, &c.. It is Ordered, That the list

of contributories of tlie Company and the Liquidator's certificate finally

settling tlie same be varied by excluding the name of the said W.N. from

the said list of contributories, or by including the name of the said W.N.

as a contributory in the said list for shares, [or, as the case may &c]

[or the Court doth not think fit to make any order on the said apphcation,

exc3pt that the said W.N. do pay to the Liquidator of the said Company

his costs of this application, to be taxed in case the parties differ].

(c) Companies (Winding-up) [d) Ibid., Form 49.

Rules, 1909, Appendix, Form 48.
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ORDER TO vary OFFICIAL RECEIVER'S LIST OF CONTRIBU-
TORIES, THE COMPANY BEING ESTOPPED FROM SAYING
THAT THE SHARES WERE NOT FULLY PAID.

{Title.)

The application by Summons dated the 18th May 1910 of J.C. and

G.K. trading as C.K. & Company of in the County of

Contributories of the above-named Company

which upon hearing the Solicitors for the Applicants and for Harold de

Vaux Brougham the Official Receiver and Liquidator of the above-named

Company the Respondent to the said Summons in Chambers was adjourned

to be heard in Court coming on 2oth October 1910 and this day to be heard

accordingly and upon hearing Counsel for the Applicant and for the said

Respondent and upon reading the Order to wind-up the said Company

dated the 17th February 15)09 the two affidavits of G.K. filed respectively

the 2nd June 1910 and the 20th July 1910 the affidavit of H.E.B. filed

the 23rd June 1910 and the Exhibits in the said Affidavits or some of

them respectively referred to and the Certificate dated 25th April 1910

of the said Official Receiver and Liquidator of the Settlement of the

List of Contributories of the above-named Company.

This Court doth Ordkr that the List of Contributories of the above-

named Company and the Official Receiver and Liquidator's said Certificate

finally settling the same be varied by excluding therefrom the names of

the applicants the said C.K. and Company.

Anb it is Ordered that the said Harold de Vaux Brougliam do out

the assets of the said Company pay to the said C.K. and Company their

costs of the said application such costs to be taxed.

And tlie said Official Receiver and Liquidator is to be at liberty to

retain lus costs of the said application out of the assets of the said Company
such costs to be taxed. [Be Coasters, Ltd., 0048 of 1909. Mr. Justice

Neville, November 1st, 1910, [1911] 1 Ch. 86.]

ORDER IN WINDING-UP TO RECTIFY REGISTER OF MEMBERS
AND TO VARY LIQUIDATOR'S CERTIFICATE OF LIST OF
CONTRIBUTORIES.

{Title.)

Upon the Application (by Summons dated the 31st day of July 1911)

of J.E.W.M. of in the City of and

upon hearing the Solicitors for the Applicant and for the above-named

Company by C.F.S. the Liquidator thereof and for the L. and S.-W. B.,

Ltd., a party attending the proceedings pursuant to Order dated

15bh August, 1911 and upon reading the Order to wind-up the above-

named Law Car and General Insurance Company Ltd., dated tlie 20th

Do'ccmbcr 1910 the Order dated 20th February 1911 (appointing liquidator)

the Liquidator's Certificate of the Settlement of the List of Contributories

of the said Corporation dated 7th July 1911, the Affidavit of the said

J.E.W.M. filed the 2nd October, 1911, and the exhibits therein referred to.

It is Ordkred tliat the Rogister of Shareholders of the said Corpora-

tion h-i rectified by removing the name of the Applicant therefrom as the
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holder o' 100 B. Shares in the said Corporation numbered 197025 to 198024

(both inohisive) and that the said List of Contributories and tJie Liquidator's

Ceilificate finally settling the same be varied in similar manner.

And it is Okj:)^!^!) that the said C.F.S. as such Liquidator do out of

the a^cts of the above-named Company pay to the Applicant the said

J.E.W.M. his costs of the said Api)lication such costs to be taxed.

And it is Ordered that this order be produced and an Office Copy
thereof delivered to the Registrar of Companies by the said Applicant

within 14 days from the date hereof. [Re The Law Car ami General In-

surance Corporation, Ltd., 00437 of 1910. Mr. Registrar Hood, November
8th, 1911.]

ORDER RECTIFYING REGISTER IN WINDING-UP.

(Title.)

The application by Summons dated the 20th December 1910 of the

above-named Company wliich upon hearing Counsel for the Applicant

and for W.E.H. the Respondent to the said Summons in Chambers was
adjourned to be heard in Court coming on to be heard accorcUngly. And
upon hearing Counsel on the 20th June 1911 and this day for the AppUcant
and for the said Respondent. And upon reading the Order to wind-up

the above-named Company dated the 25th May 1909 the Order dated the

31st day of May 1911 the Joint Affidavit of F.S. and G.W.S. tiled the 13th

January 1911. The two several Affidavits of W.E.H. filed the IGth

Febmary 1911 and the 12th day of May 1911 respectively the further

Joint Affidavit of F.S. and G.W.S. filed the 29th May 1911 and the several

Exhibits in the said Affidavits or some of them respectively referred to.

This Court doth Order that the Register of the Shareholders of the

above-named Company be rectified by removing therefrom the name of

the Respondent the said W.E.H. as the Holder of 375 Shares of the above-

named Company Nos. 14008 to 14032 and 14281 to 14630 all inclusive.

And it is Ordered that the Respondent the said W.E.H. do pay to

the above-named Sly Spink anrl Company Limited its Costs of the said

Application such costs to be taxed.

And it is Ordered that tliis Order be produced to the Registrar of

Companies and that an Office Copy of this Order be delivered to him by

the Apj)licant witliin 7 days from the completion thereof. [Sli/ Sfink and

Co., 00184 of 1909. Neville, J., 21st June, 1911, [1911] 2 Ch. 430.]

Until the register of a company is rectified the liquidator is bound

to enter the name of every person who is on its register of members

at the date of the winding-up on the " A " list of contributories [c).

The representatives of deceased or bankrupt members being entered

and distinguished as representative members (/).

(e) Ex parte Dvnlop (1863), 8 Case (1804), 4 De G. J. & S. 200;
L. T. 846; Reese River Silver BarreWs Case (1864), 4 Do G. J.

Mining Co. v. Smith (1869), L. R. & S. 416.

4 H. L. 64; see also Fox's Case (/) Companies (Consolidation)

1863), 3 De G. J. & S. 465 ; Bird's Act, 1908, s. 163 (2).
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The powers of rectifying the register conferred by section 32 of

the Act are, however, kept alive during a winding-up, and tliis, not

merely by virtue of section 1G3 for the purposes of the winding-u|)

and of settling the list of contributories, but also for all purposes (fj).

Rectification under section 32 may take place if (a) the name of

any person is without sufficient cause entered in or omitted from the

register of members of a company ; or (6) default is made or un-

necessary delay takes place in entering on the register the fact of any

person having ceased to be a member. The books and papers of

tiie company and of the liquidators are where the company is in

liquidation as between the contributories prima facie evidence of

the truth of all matters purporting to be therein recorded (A), and a

person who is admittedly a contributory for some shares will often

be in a more difficult position than he would otherwise have been

when trying to repudiate other shares («').

The cases as to who are and who are not contributories may be

grouped under four heads

—

I. The cases wliere a person has or is alleged to have agreed with

the company to become a member in respect of certain shares, and

there is no entry on the register in respect of such shares.

II. The cases where a person's name has been entered on the

register as the holder of certain shares and he either has not or is

alleged not to have agreed to take such shares.

III. The cases where a person has been a member and either has

or is alleged to have ceased to be a member and his name does not

appear on the register at the date of the winding-up.

IV. The cases where a person has been a member and his name is

on the register at the date of the winding-up, but it is alleged that

he had got rid of his shares before that date and that his name ought

not to have appeared on the register then.

Persons not on the Registek.

I. If a person has agreed to become a member but his name has

not been entered on the register of members, llien the register will

have to be rectified, and his name inserted on the list of contribu-

tories, if he has signed the memorandum of association for the shares

he has agreed to take, and, it is thought, also in otlier cases, unless

there is soni(^ special <'(juilable reason why tlie contract wliich is still

in Jicri should not be i)ciforined. It may here be montioiicd that a

person whose name is for any reason not on the register will not be

precluded by cases like Oakrs v. Tiirquaiid (A) from raising any

(g) Sussex Brick Co., (1904] 1 (i) See ^x par//' AVmifrf// (1890),
Cli. 598; Reese River IS ilver Alining 44 C. D. 472. Tlie section is not,
Co. V. Smith (18C9), L. li. 4 H. L. liowever, l)ro\ight into play by the
04 ; Breckenridge'n Case (1805), 2 more fact of a person's naino being
H. & M. 042. on tlie register : Foxs Case (1803),

(h) Companies (Consolidation) ',i De C J. & S. 405, at p. 408.
Act, 1908, s. 220. (Jt) (1807), L. R. 2 H. L. 325.
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equitable defence lie may have {e.g. tliat lie has been induced to

take his shares by fraud) so as to avoid being put on the list of

contributories (l).

Turning first of all to the subscribers to the memorandum. The

efiect of the Act is that they do not merely agree to take but actually

do take the shares allotted to them (m). The fact that their names

have not been put on the register and that for a long period of years

they have not been treated as shareholders is quite immaterial (w),

except, perhaps, where the company has allotted the whole of its

share capital to other persons (o), but where a company has allotted

the whole of the first issue of its share capital (p), and such first

issue does not exhaust its share capital or where the company has

increased its share capital and by means of such increased

capital has sufficient shares (q), there the signatories will be liable

for the shares they have signed for. Where a signatory to the

memorandum has applied for a larger number of shares than he has

signed the memorandum for, such application will primd facie be

taken to include the shares he has signed for (r), though, no doubt,

if a contrary intention were shown, he would be liable for both the

shares applied for and those signed for, and allotment to a firm

in the firm's name has been held to relieve one of the partners from

his liability as a contributory (s). Further, where a person has

signed for a particular class of shares he may satisfy his liability

by accepting the allotment of other shares of at least equal value (t),

but, of course, in this case he would have to prove that the allot-

ment was intended to satisfy his original liability.

Now that the difficulty caused by section 25 of the Companies

Act, 1867, is out of the way (u), a company can, no doubt, arrange

that a signatory shall pay for the shares he has subscribed for in

kind and not in cash [x) ; but the mere fact that a person has signed

for a certain number of shares, and has subsequently agreed to sell

(I) Aaron's Reefs v. Twiss, [1896] (q) Tooth's Case (1868), 19 L. T.

H. L. 273; Coleman's Case (1863), 599.

1 De G. J. & S. 495. (r) Oilman's Case (1886), 31

(m) Fothergill's Case (1873), S C. D. 420 ; Ex parte Elliot (1866),

Ch. 270. 15 L. T. 406.

(n) Evans' Case (1867), 2 Ch. (s) Dunster's Case, [1894] 3 Ch.

427; Sidney's Case (1871), 13 Eq. 473; but see iVo^'e'« Case (1868), 37

228; Tooth's Case (1868), 19 L. T. L. J. (ch.) 624, where the partner

599; Lewc&'s Oaae (1870), 40 L. J. ^j^q j-,a,(j signed was held liable,

^^"^i
^^^'

T. ^"^^ni^"
^'°'' ^^^^^}' but the firm escaped UabiUty.

decideT
"*• '"'"^ ^

(^)
^"^-^'^ ^«^« (1^7^)' 1 ^- ^^

(o) MacUey's Case (1875), 1 620.

C. D. 247. Might not an increase (u) See as to this Ebenezer

of capital be inferred in some Timmins and Sons, [1902] 1 Ch.

cases? See Campbell's Case {IHl 3), 238.

9 Qh 1 (x) Drummond's Case (\Hb9), 4

(p) TyMyn Shejfrey State Quar- Ch. 772; Pells' Case (1869) 5 Ch.

ries (1869), 20 L. T. 105. H ; Jones Case (1870), b Ch. 48.
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property for tliat number of fully paid sliares will not be enougli to

relieve liim from his liability for the shares he has signed for, even

if that has throughout been the intention of the parties, unless either

the memorandum or the articles or the agreement or some other

contemporaneous document makes it clear that one and the same

set of shares are referred to in each transaction (y), and even that

would apparently not be enough where the liability to the persons

entitled to the fully paid shares is a joint one (2). These remarks

do not, however, apply in cases where tlie liability to persons to

whom fully paid shares have been or have been agreed to be allotted

would support a plea of payment in cash (a). Where shares have been

allotted to a person in consideration of services rendered, this will

not prima Jacie satisfy his liability as a subscriber (6). Moreover,

where the vendor of a property has agreed to give fully paid shares

which form part of the purchase money to a subscriber, this will not

satisfy the latter's obligation to pay for the shares he has subscribed

for, for his contract as subscriber is with the company (c). A pro-

vision in the articles that all the shares subscribed for shall be

allotted as fully paid up is, of course, wholly bad {d). In one

case (e), where a subscriber subscribed for a certain number of

ordinary shares, and a certain number of fully paid shares, it was

held that he was not liable for the latter shares, though he probably

would have been had he subscribed for them only ; Lord Justice

Buckley says in his book (/) that this case "is to the author not

intelligible," and it certainly would not be followed.

In SneWs Case {y) it was held that subscribers could be released

from liability where there was an express power in the articles to

accept surrenders, but this case was not followed where the trans-

action was considered to be really a bargain and sale and the power

of surrender was considered to be part of tlic power to forfeit (/<),

or where there was no power to accept surrenders, and the directors

simply decided not to allot (i), or where the directors cancelled the

{y) FothergilVs Case (1873), 8 Ch. (h) BennetCs Case (1867), 16 L. T.

270, in which PeUa' Case (18G9), 475.

6 Ch. 11, and Jones' Case (1870), (c) Forbes and Judd's Case {l%1(i),

6 Ch. 48, are doubted : DenVs Case 5 Ch. 270 ; Migotli's Case (1867),

(1873), 8 Ch. 768; Fraser's Case 4 Eq. 238.

(1873), 42 L. J. (CH.) 358 ; Coates' (d) Dent's Case (1873), 8 Ch. 768

Caae (1874), 17 Eq. 169. (e) Baron dc BevilWa Case (\>i(S'&),

(t) FothergilVs Case (1873), 8 Ch. 7 Eq. 11.

270. (/) Buckley, 9th Ed. p. 48,

(o) See Spargo's Case (1873), 8 note (n).

Ch. 407, and the other cases, and (g) (1869), 6 Ch. 22.

with it supra, pp. 259 and 260, and {h) Halls Case (1870), 5 Ch. 707.

also Coupes' Cose (1874), 17 Eq. 109, (i) London and Provincial Con-

which is, however, a somewhat solidaled Coal Co. (1877), 5 C. D.

doubtful case, 525.
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shares of some of the subscribers, although they had no power to

cancel shares, and did not purport to act under and could not bond

jide have exercised their power to forfeit shares for non-payment of

calls {h). It is very d()ul)tful whether SneWs Case (I) is consistent

with either Trevor and Whitworth {m) or Bcllerhy v. Rowland {n).

In one case (o) a man subscribed for shares, and, on becoming dis-

satisfied, demanded to be allowed to resign, whereupon the secre-

tary of the company told him that he had found a man who would

take his shares. Shares to that amount were actually allotted to

the man so found, but the company kept no register, and there was

nothing to identify the two sets of shares or to show that the parties

had come together, and it was held that the Court woidd not, as in

NicoVs, TufnelVs, and Ponsonby's Cases (p), imply an equitable transfer

from the subscriber to the allottee. It is submitted that it might

w^ell have done so.

It has been suggested that a person who signs a copy of the

memorandum, but not the registered copy, will be liable as a signa-

tory (q) ; but this suggestion, which depended on a case (r) decided

on very special provisions in the Act of 1856, seems wrong, as these

provisions do not occur in the later Acts, but it may be that the fact

of having signed such a document would be evidence of an agreement

to take the shares.

The question remains as to whether a subscriber is liable where

the memorandum has been altered without his knowledge after he

has signed, but before it was registered. It is thought in such case

that if the alteration be at all material he will not be liable (s-),

though if he allows his name to be put on the register and acts as a

shareholder he will, no doubt, be liable on a subsequent implied

contract (1), it being his duty to acquaint himself with the contents

of the memorandum. Persons, however, who have signed while the

document was in the state in which it was ultimately registered,

cannot escape from liability merely because the document was in a

different state when other persons who signed either before or after

them, signed it (m).

{k) Esparto Trading Co. (1879), {q) Pa/wer's Casfl (1868), Ir. Rep.

12 C. D. 191. 2 Eq. 573.

(I) (1809), 5 Ch. 22. (r) Ne.w Brumwick Raihvay v.

(m) (1887), 12 A. C. 409. Boore (1858), 3 H. & N. 249.

(n) [19021 2 Ch. 14 ; and see the (s) Fclgatc\i Case (18G5), 2 De G.

judgment of ' Kekewicu, J. (not J. & S. 456 ; Cox's Case, mentioned

overruled on this point); [1901] in Ridmiond's Case (IS58), 4: K. & J.

2 Ch. at pp. 272, 273. Tlie subject 305 ; see also PeeVa Case (1867), 2

of surrenders is dealt with supra, Ch. 074, 082.

pp. 71 and 72. (t) Sheffield's Case (1859), John-

(o) Ex parte Walsoti (1885), 54 son, 451.

L. T. 233. («) Richmond's Case and Painter's

{p) (1885), 29 C. D. 421 ; but see Case (1858), 4 K. & J. 305.

Wallscourt's Case (1899), 7 JMnns. 235.
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Tiuning to the case of persons who are not subscribers to the

memorandum, but who have agreed to take shares, it is thought that

in the absence of anything very special the liquidator can have the

register of the company rectified so as to include the names of such

persons, even though their names were not on the register while the

company was a going concern (x). Where a company has a contract

with a person not on the register that he would be able to repudiate,

if tlie company were a going concern, e.g. a contract to issue fully

paid shares where the company can only issue unpaid shares, such

person's name will not be put on the list {y). It was suggested in

NicoVs, TufneWs, and Ponsonbi/s Cases (2) that mere delay might

preclude a liquidator from altering the register in such cases, but the

point did not really arise, as all the shares of the company had been

issued under subsequent arrangements made with the concurrence

of all parties, and it was held that the transaction amounted to an

equitable transfer of what was after all only an equitable right to

shares. In spite of these cases, it is not thought that delay by the

company can preclude the right of the liquidator to have the names

of persons who have definitely agreed to take shares put on the

register, for the company could not release them (a), and as there

can be no question of estoppel, wliere all parties know the facts, it

is difficult to see how the company can by its omissions effect a

thing which it could not have done by any positive act (6). Even

directors who have applied for their qualification shares will not be

liable where there has been no allotment and all the shares of the

company have been issued (c). Of course, in many of these cases

there will be no notice of allotment, and there will therefore be no

contract {d), and probably the Court w^ill be slower to infer a con-

cluded contract in the cases now under consideration than in cases

(x) Davies' Case (1872), 41 L. J. (a) Adams' Case (1872), 13 Eq.

(OH.) 659; Ritso's Case (1877), 4 474; Ex parte Fletcher (1868), 37
C. D. 774 (where the offer was L. J. (ch.) 49 ; and see Companies
withdrawn before acceptance) ; (Consolidation) Act, 1908, 3. 41

Tr/!i«er« Case (1858), 2 De G. & J. (1) (e) ; Duff's Executors' Case

511; Adanis Case (1872), 13 Eq. (1886), 32 C. D. 301 ; see MercaiUtle

474; Bloxam's Case (1864), 33 and Exchange Bank {\Sll), 12 Eq.
Beav. 529 ; 4 De G. J. & S. 447 ; 268, where the application of a
Ex parte Fletcher (1868), 37 L. J. person who sought to be put on the
(cH.) 49 ; see also Isaac's Case, list of contributories was refused

[1892] 2 Ch. 158, and the other as the contract could not bo
cases cited with it as to directors' spocilically performed,

qualification shares, supra, pp. 353 (b) See BcUcrhy v. Rowland,
and 354; and Langers Ca.^r {\^(i^), [1902] 2 Ch. 14; General Properly

37 L.J. (cH.)292; Alacdonald, Sons Investment Co. v. Mathvson's TmS'
<& Co., [1894] ICh. 89. tees (1888), 16 Rettio, 282.

(y) MacdonaldfiSotiK d' Co.,[lSd4c'\ (c) Carmichacl and UcwcU's Case

1 Ch. 89; Amot's Case (1887), 36 (1882), 46 L. T. 653.

C. D. 702. (d) See Best's Case (1865), 2

(2) (1885), 29 C. D. 421. De G. J. & S. 660.

S.C.L. 4: B
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where the name is on the register (c). Many of the cases as to

director's qualification shares, and as to the liability of underwriters,

come under this head (/).

Where the contract is that the allottee's name is not to go on the

register, there he cannot be made a contributory (7). A liquidator

cannot put directors on the list of contributories merely because of

a statement in a prospectus to which they were privy, that they had

agreed to take shares (h).

Persons on thk Eegister.

Turning to II., the cases where a person's name has been entered

on the register (i) as the holder of certain shares and he either has

not or is alleged to have not agreed to take such shares.

It is unnecessary here to consider the cases where a person has

been induced to take shares by a fraudulent prospectus, or has

otherwise entered into a voidable contract. In such cases the

winding-up will in practically all cases, except the case mentioned

in section 86 of the Act, preclude the right to relief {k). Moreover,

the case of Oakes v. Turquand (k), and other cases that have followed

it, go even further than this ; not only do they preclude relief in

ordinary misrepresentation cases, but also in cases where shares have

been issued under an irregular resolution {e.g. for increasing capital)

which has not been contested while the company was a going con-

cern (l), or where a man has taken shares subject to a condition

subsequent which the company either has not fulfilled or cannot

fulfil, even though the register states that the allotment has been

made conditionally (m). The fact that a shareholder has with his

own consent become a full legal shareholder by registration of his

shares will almost, if not quite, invariably be fatal to any claim that

he may set up to have his name taken o£E the register on the ground

of some agreement made at the time of application for shares {n),

for this fact will be the strongest possible evidence that such

(«) Ex parte Preston and Henry (k) Oakes v. Turquand (1867),

(18(57), 15 L. T. 496, and see also L. R. 2 H. L. 325, a misrepresenta-

post, pp. 11U7 et se^.,and p. 1123. tion case ; and see the other cases

( / ) As to these, see supra, pp. cited supra, pp. 233 and 234, and
350 e«.se^.,and pp. 180 and 181. Petitdow's Case (1869), 4 Ch. 178,

(g) See Saunders^ Case (1864), 2 wliore reUef was given after wmding-
De G. J. & S. 101 ; Gra;/s Case np, the applicant having repudiated

(1876), 1 C. D. 664; Bunn's Case on the ground of misrepresentation

(I860), 2 De G. F. & J". 275. while tlio contract was in fieri and
{h) Moore Bros. <b Co., [1899] defended an action for calls before

1 Ch. 627 ; Todd v. MiUen, [1910] winding-up ; see also Peek's Case

S. C. 868; but cp. Moore a.nd (1869),'4 Ch. 532.

De La Torre's Case (1874), 18 Eq. {I) Miller's Dale and Ashwood
661. Dale Lime Co. (1885), 31 C. D. 211.

(^) This will include persons {ni) Fisher's Case {l%^6),Z\ G.T>.

whose names are in a book kept 120.

as a register abroad : Sand's Case (n) Black <& Co.'s Case (1872),

( 1875), 32 L. T. 299. 8 Ch. 254.
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agreement was merely a collateral agreement or a condition subsequent,

and not a condition precedent to the taking of the shares (o). This

point seems to be the real and only distinction between Shackleford's

Case (p) and PellaCs Case (q) on the one hand, and Elkinglon's Case (r)

on the other. In all these cases there had been agreements to take

shares and to pay for them by goods to be supplied, and the

company had not accepted the goods.

In the first of these cases nothing had been done by the applicant

except making an ajiplication for shares which set out the terms of

the agreement, and he received no notice of the allotment, in the

second it was the same except that the allottee paid a deposit pur-

suant to his agreement, but in the last case the allottee not only paid

a deposit and a call, but received notice of allotment and his share

certificates, and it was held that he knew of the fact of his name
being on the register, and consequently was liable. In the other

two cases the allottees escaped. In Wood's Case {s) the agreement

was similar to those above, but the application was expressly made
subject to the condition, and the allottee on getting a common form

letter of allotment, asked for an undertaking as to the goods before

paying a deposit; the deposit was never paid, and, after some
correspondence, no definite terms were come to on this point. The
allottee was not liable though on the register.

In another case {t) a person who applied for shares, in an un-

limited company, " if limited," received an allotment letter, and, at

his own request, certificates, and it was held that he was liable, as

he remained on the register without protest though the name of the

company as appearing on the documents he received must have

shown him that the company was unlimited, and so could only issue

unlimited shares. It would seem, moreover, that agreements to

issue shares at a discount will, where the person to whom the shares

are to be issued is and knows he is on the register, come within the

class of cases (ii) ; but where stock has been illegally issued by way
of bonus or as partly paid, it has been held that the allottee was not

(o) ElklTUfton's Case (1867), 2 Ch. (r) (1867), 2 Ch. .'ill.

511 ; cp. Simpson's Case (ISfiO), («) (18.58), 3 De U. & J. 85. In

4 Ch. 184, where the allottee re- Wood/all's Case (1849), 3 De G. &
tainod his allotment letter, paid Sin. 03, only .<?crip certificates were
part of the moneys payal)Ie on itssned, and the allottee was licid

allotment, and attended meethiRS not liable for tliis reason,

and was held not to be Hable, (lio (t) PerrcWs Case (1873), 15 Eq.
condition being considered a con- .250.

dition precedent. He never paid («) C'p. AJdlcstonr Lhwlnmi Co.

calls or acted inconsistently with (1887), 37 C. D. 101; Abuada and
his agreement or a,sked for certi- Tirito Co. (1888), 38 C. D. 415;
ficates or presumably knew he W6is Ex parte Sandifs (1889), 42 C. D.
on the register. 98. In the la-st case the company

(p) (1866), 1 Ch. 567. was not in liquidation.

{q) (1867), 2 Ch. 527.
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liable as a contributor}^ {x). Where tlie illegal condition was a con-

dition subsequent, a person who signed a deed of settlement for a

certain number of shares, which he proposed should be included in

the sliares he was to receive as fully paid under an agreement which

was avoided by the liquidator, was treated like a subscriber to the

memorandiim, and held liable for the shares for which he had

signed (//). And in another case (2) a person whose shares were to

be and had been paid for in kind and not jn cash was liable to pay for

his shares in cash owing to (the now repealed) section 25 of the

Companies Act, 1867, not having been complied with, and could not

after winding-up get relief from his contract.

From this class of cases must be distinguished the cases where a

vendor or promoter or other person entitled to fully paid shares has

agreed to o'ive some of such shares, however improperly, to a director

or other person. In such cases the donee of the shares may be

liable to misfeasance proceedings, but he will not be liable for unpaid

shares as a contributory (a). It is thought that De Rttvigne's Case {b)

is also an example of this latter class of cases, for though James, L.J.

(at pp. 321 and 322), speaks of the agreement, under which the donor

was to get the shares he was to give as nltra vires, he seems to mean

simply ultra vires the directors in the sense of being a fraud on their

powers.

Again, a company may be estopped, even against an allottee of

shares, from claiming payment (c) . Such was the cases where a person

had paid the vendor for shares to which the vendor became entitled,

but which, owing to non-registration of the contract, were not paid

for under section 25 of the Act of 1867, though, apparently, it would

have been otherwise if the person making the payment had known

that he was to have vendor's shares {d).

A mortgagee who has agreed to lend a company money on the

security of fully paid shares, will not be liable as a contributory

where he has received certificates for fully paid shares and has lent

(x) Home and Foreign Invest- (z) Pagin and GilVs Case (1877),

ment and Agency Co., [1912] 2 Ch. 6 C. D. 681 ; see also Hartlerjs

72. It was considered doubtful Case (1875), 10 Ch. 157.

whether the allottee could recover (a) Carling's Case (1875), 1 C. D.

back moneys paid in respect of 115.

the stock, though it is difficult to (6) (1877), 5 C. D. 306. In this

see why not, if the decision is case the company did not seek to

right. This matter was, however, set aside the agreement with the

not pressed, the more especially as donor, which was the only agroo-

the Statute of Limitations probably ment with the company to take

barred any sucli rights. shares.

(2/) NickolVs Case (1857), 24 (c) Parhury's Case, [1896] 1 Ch.

Beav. 639 ; and see DanielVs Case 100.

(1857), 1 De G. & J. 372, both (d) Marhham and Darter's Case,

explained in Carling's Case (1875), [1899] 1 Ch. 414, affirmed on other

IC D 115 grounds, [1899] 2 Ch. 480.
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liis money or forborne to call it in, owing to reliance on the certificates.

Even after winding-up he can get his name removed from tlie register,

and the list of contributories (e). It would seem that such a person

is in a more favourable position than a person who has applied for

and received an allotment of shares, for the latter would, it is thought,

be on his inquiry to ascertain how the sliares had been paid for (/).

The case last mentioned depended on estoppel. Where sliares have

not been paid for, a hovd Jidr pnrclKiscr fur value, without notice,

who purcliases sucli shares as fully ])aid shares, and relies on the

certificates stating that they are fully paid, will be protected from

liability by this same doctrine of estoppel (</), and so will a person

taking from a bond jklc purchaser for value without notice, even

though he himself has notice (A). Purchasers with notice will,

however, not be protected unless their vendor or some previous

jjurchaser of the shares was a hona jide purchaser for value without

notice (i).

There are other cases where the agreement is from its nature a

condition subsequent. Such are the cases where a man agrees to

take shares on the terms that he is to act as medical adviser {k) or

broker (l) to the company, or that he is to supply goods on the terms

that the moneys payal)le for such goods are to be set oft" against

calls (//(), or that he is to be credited with certain sums if he takes

certain shares (v), or that the calls on the shares are to be paid for

out of commission he expects to earn as the company's agent (o).

In all these cases he will be liable when it comes to a winding-up as

a contributory if his name is on the company's register, and the

result is the same where a person advances money to a company and

has shares allotted on the terms tliat if he gives notice the money

is to be repaid and the allotment cancelled {p).

It will be otherwise where the application is expressly conditional

(fi) Bloomenthul v. Ford, [1S07] wlioro tlio namo was not on the

A. C. J 56. register and the wliolo matter was

( / ) See per Lord Herschell, therefore st ill in fieri.

Bloomenthal v. Ford, [1897] A. C, (I) Yellmid'a Case (1852), 5 De
p. 16G. a. & Sm. 395.

{g) Burkinshaw v. Nicolh (1878), (m) Black dk Co.'s Case (1872), 8

3 A. C. 1004. Ch. 254.

(h) Barrow's Case (1879), 14 (n) Fisher's Case {IHS't), 31 C. D.

C. D. 432 ; Ex parte Sandys (1889), 120.

42 C. D. 98. (o) Bridgefs Case (1870), 5 Ch.

('<) London Celluloid Co. (1888), 305; and see also TAow/won'w Ctwe

.39 C. D. 190; British Farmers' (1805), 4 De G. J. & S. 749.

Pure Linseed Co., Potter's and (/') Addison's Case (1870), 5 Ch.

Broum's Cases (1879), 48 L. J. 294. In this case there w»vs a

(VH.) 56; Eddystone Marine In- transfer to a nominee of the com-

si/rancp Co. (iVo. 3), [1894] W. N. 30. pany, and it is thouRht that this

{k) WooUaston's Case (I85t>), 4 would now bo sullicient to release

De G. & J. 437 ; contrast Co/r//iaH".'» the original allottee: see post, p.

Case (1863), 1 De G. J. & S. 495, 1119.
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on the applicant receivin<^ a particular appointment, wliich he did

not get (ry).

This brings us to the cases where there had been a reconstruction

which fails either wholly or partially.

With regard to the (;ases where the reconstruction has failed

partially, as occurred in Campbell's Case (r) and Hippislei/s Case (/),

in which after an order had been obtained by dissentient shareholders

restraining the company from carrying out the agreement, the matter

was compromised with the sanction of the Court on tlie terms that

the agreement should go through in its original form, but that

dissentient shareholders should be bought out ; in all such cases it

is thought that persons who have applied for shares in the new

company, whether their application was made direct to the new

company or not, will be liable. In the cases where the amalgamation

fails wholly, there persons who have applied directly to the new

company (.s), or, what comes to the same thing, who have on receiving

certificates from the new company acknowledged the receipt of

such certificates, and retained such certificates (t), will be liable as

contributories if they are on the register and they have not taken

proceedings to have the register rectified before the commencement

of the winding-up. These cases are, it is thought, condition subse-

quent cases. There are two cases which at first sight seem to

conflict with this view, but it will be noticed that in one of them (v)

the shares had been forfeited long before the winding-up. It is

true that the case seems to have been decided on the footing that

there was no contract, but it is submitted that it cannot be supported

on this ground. In the other case {x), the application for rectifica-

tion of the register was made at a time wlien there was no wnding-

up, and was granted on the ground that the agreement to take shares

was conditional. It is thought that there is no reason to quarrel

with this case.

Where application has only been made to the officers of the old

company, there it is thought that the validity of the reconstruction

agreement, or, at all events, its partial validity, would be considered

to be a condition precedent to the acceptance of the application, and

the person who has applied will not be liable as a member unless he

has acquiesced in his name being on the register or has done some-

thing which is only consistent with his being a member of the new

company {y).

[q) See Boger's and Harrison's 6 C. P. 222 ; and see Alison's Case

Cases (1868), 3 Ch. 633. (1874), 9 Ch. 1.

(r) (1873), 9 Ch. 1. (x) London and Exchange Bank
(s) Hare's Case (1869), 4 Ch. fiOS. (1867), 16 L. T. 340.

(t) Chains's Case (1871), 6 Ch. (y) Dougan's Case (1873), 8 Ch.

266. 540; Alabaster's Case (1868), 7

(«) Banlc of Hindustan, China, Eq. 273.

and Japan v. Allison (1871), L. R.
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There remains yet a third class of cases, viz. where the share-

holder in the old company has done absolutely nothing by way of

applyin*! for shares, and nothing which is only consistent witli being

a member of the new company {z). In such case he will not be

liable even if he has assented to the amalgamation (a).

These last belong to a different class of cases, namely, the cases

where there never was a contract of any sort, they may be further

instanced by (amongst otlier cases) some other reconstruction cases.

Thus, where a man applied for shares on the terms of a certain

scheme of reconstruction, and in reply was informed that shares had

been allotted to him on certain wholly different terms, he was

relieved from liability after a winding-up, in spite of some delay

caused mainly by his absence {h). And in another case (c) arising

on the same facts, even a request (several times repeated) for the

certificates was held not to be fatal to relief after a winding-up.

In these cases, where there is no contract to begin with, some very

unequivocal positive act of membership will be necessary to fix a

person with a contract {d). To this class of cases also belong the

case of an agreement to place shares (e), and an invalid allotment by

a person who had no authority to bind the company (/).

Another class of case coming under this head are the cases where

there has in fact been no application by the person whose name is

on tlie register. There have been cases where a person has apj)lied

for shares in the name of another, and has been held personally

liable for the sliares. This happened where the sliares really belonged

to the applicant, but he got other people to take them so as to make

it appear that the company had more shareholders {g), and where

the application was made in the name of the applicant's daughter,

wlio, being a married woman, could not contract {h), and in another

case (i) where a man accepted a transfer in the name of his son, a

boy at school. On the other hand, it has been held to be no defence

to a person, whom it is sought to put on the list of contributories, to

show that though he applied in his own name he really applied as

(2) Somerville''s Case (1871), G Ch. tract ; and cp. Dobsoti's Case (18G5),

266; Ex parte Dagshaw (18()7), 4 1 Ch. 231.

Eq. 341 ; Stacc and Worth's Case (e) Gorrissen's Case (1873), 8 Ch.

(1869), 4 Ch. 682. 507.

(o) Drew's Case (1807), 36 L. J. (/) Howard's Case (18(i(>), 1 Ch.

[ch.) 785. 561.

(6) Wynne's Case (1873), 8 Ch. {g) Cox's Case (18()3), 4 Do G. J.

1002. & S. 53.

(c) Beck's Case (1874), 9 Ch. 392. {h) Ptigh and Sharman's Case

{d) Seo also Jackson V. Tnrguand (1872), 13 Eq. 566; cp. also

(1869), L. R. 4 H. L. 305; Addi- Manley's Case (1890), 2 Mog. 74,

nclVs Case (1865), 1 Eq. 225, whero which seems, however, very near

an additional term (as to forfeiture) a case of fictitious names,

was introduced into the acceptance (i) Richardson's Case (1875), 19

and there was held to be no con- Eq. 588.
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agent for another {Jc), or that the true owner of the shares had agreed

to indemnify him from all liability (/). And where a man, without

making any false representation to tlie company, applied for and

accepted an allotment of shares in the name of his wife, and after-

wards dealt with such shares in her name, it was held that his name

could not be put on the list of contributories, though she did not

know of the shares throughout these transactions (m). And the

same result followed where a director, without any intention of

taking shares himself, applied for shares in the name of his son, who

knew nothing about the matter, but in whose name the shares were

jmrsuant to such application registered {n). Cox's Case (o), Pngli and

l:iharvian''s Case {p), and Richardson's Case (q) have been explained (r)

on the ground that the names put forward were in. reality mere

aliases. No doubt, where a person has applied for shares in the

name of an alias or a fictitious person he will be liable (s) ; but it is

certainly thought that these three cases go to the very verge of the

law, for in neither of them would there seem to be any doubt that

the applicant did not intend to become a full legal shareholder, and

this, it is submitted, is essential {t). In the case of married women,

all shares which after the commencement of the Married Women's
Property Act, 1882, are allotted to or placed or registered or trans-

ferred in or into or made to stand in the sole name of any married

woman, will be deemed, unless and until the contrary is shown, to be

her separate property, in respect of which, so far as any liability may
be incident thereto, her separate estate will alone be liable, whether

the same is so expressed in the document whereby her title to the

same is created or certified or in the books or register wherein her

title is recorded or not {u). A woman married after the commence-

ment of the Act continues liable for any sum for which at the date

of her marriage she may be liable as a contributory either before or

after she has been placed on the list of contributories (x) . The husband

of a married woman married after the commencement of the Married

Women's Property Act, 1882, is only liable for the antenuptial debts of

his wife, including liabilities as a member of a company to the extent

{k) Bird's Case (1864), 4 De G. 196.

J. & S. 200. (s) Savigny's Case (1898), 5 Mans.

(l) Barrett's Case (18<)4), 4 De G. 336.

J. & S. 416. {t) See Bunn's Case (1860), 2 De
(m) London, Bombay, and Medi- G. F. & J. 275.

<erra?iea>i Bont (1881), 18 C. D. 581. (?<) Married Women's Property

(«) Coventry's Case, [1891] 1 Ch. Act, 1882, s. 7. The same applies

202. where shares are registered in lier

(o) (1803), 4 De G. J. & S. 53. name and the name of any other

{p) (1872), 13 Eq. 566. person except her husband : ibid.,

{q) (18'<5), 19 Eq. 588. s. 8.

(r) See National Bank of Wales, (x) Married Women's Property
Massey and Oifin's Case, [1907] 1 Act, 1881, s. 13.

Ch. 582 ; King's Case (18'/ 1), 6 Ch.
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of the property he has acquired or become entitled to through his

wife (y). Section 17 of this Act gives a summary remedy for deter-

mining questions of liahility as between husband, wife and company.

The husband of a female contributory married before tlie date

of the commencement of the Married Women's Property Act, 1882,

or the Married Women's Property Act (Scotland), 1881, as the case

may be, will, during tlie continuance of the marriage, be liable as

respects any liability attaching to any shares acquired by her before

that date, to contribute to the assets of the company the same sum

as she would have been liable to contribute if she had not married,

and he will be a contributory accordingly.

Subject to this, the Companies (Consolidation) Act, 1908, does not

affect the provisions of the Married Women's Property Act, 1882, or

the Married Women's Property (Scotland) Act, 1881 (z).

The old law was that where a woman was a shareholder at the

date of her marriage the husband was liable to be put on the list of

contril)utories, if the company was wound up. Such liability com-

menced with the marriage, and, where the company was not in

winding-up at the date of the termination of the marriage and the

husband's name was not then on the register, ended with it. Under

the Act of 18G2 he was liable to contribute as a contributory, and

such liability was not affected or liiiiited by the IMarried Women's

Property Act, 1874, nor did it matter that the shares belonged to

the wife for her separate use (a).

With regard to shares acquired during coverture a company,

where not forbidden by its articles, could allow a married woman to

become a shareholder in respect of her separate estate {h), and in

such case the husband was not liable to be put on the list of con-

tributories under the Act of 1862 (c) ; but it is thought that in these

cases he will be liable to be put on the list of contributories under

section 128 of the present Act ((/). Where a married woman neither

(//) Married Women's Property 4 C. P. 731. Under tlie present

Act, 1881, s. 14. section the point does not arise.

(2) Companies (Consolidation) (b) Mattheivinan's Case (1866),

Act, 1908, s. 128. 3 Eq. 781 ; Butler v. Cinnpston

(a) Companies Act, 1862, s. 78; (1868), 7 Eq. 16.

Ex parte Halcher (1879), 12 C. D. (c) Belchers Cnsr, [1883] W. N.

284 ; and see also Limrd's Cane 94 ; London, Bombay, and Mcdi-

(1860), 1 De G. F. & J. 533, under terranean Bank (1881), 18 C. D.

the earlier Acts ; but for Ex parte 581 ; and see Angas'a Case (1849),

Hatcher (1879), 12 C. D. 284, it 1 De G. & Sm. .")60, and s. 4 of the

might have been doubtful whether Married Won^ons Pniporty Act,

the liability of a husband arose 1870; and Beg. v. Carnatic Bailway

except when the company was in (1H73), L. R. 8 Q. B. 209.

winding-up when the marriage (d) Compare s. 78 of the Corn-

took place, for only then was the panics Act, 1862, with s. 128 of

wife a contributory : cp. Financial the Companies (Consolidation) Act,

Corporation v. Lawrence (1869), 1908.
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contracted as agent for lier husband, nor in respect of her separate

estate, neither he nor she were liabk> (r).

Where both husband and wife are or may be liable as contribu-

tories, the names of both must be put on the list together, and the

Court will not, in tlie absence of one of su(;h names, decide questions

relating to liability to be on the list (/).

In the usual case nowadays of persons married or having acquired

shares after 1882, the wife alone will be liable, unless, in the case of a

liability incurred by the wife before marriage, the husband has

acquired or become entitled to property through his wife {>j). Pro-

bably where the husband has acquired or become entitled to such

property the name of both husband and wife should be on the list.

Somewhat analogous are the cases with regard to infants. They
are considered more fully under the question of transfers to infants,

the case where they usually arise, but it may be here said that except

perhaps where the articles of the company forbid an infant being a

member (h), a contract with an infant is voidable and not void, and

he will be liable where before the winding-up he has attained full

age and elected to keep shares {i), and possibly he will also be liable

where the contract w^as for his benefit {k). Where an infant has

repudiated and has never received any benefit under the contract,

he may prove in the winding-up for the moneys he has paid in respect

of the shares (/).

With regard to lunatics who apply for shares there seems to be

no authority directly in point, but apparently the contract of a

person of unsound mind will be binding where the other party at

the time of entering into the contract does not know of his state of

mind (m) ; but this principle does not apparently extend to cases

where a company acts on a power of attorney executed by a person

of unsound mind, the authority of the agent being wholly bad in

such cases («).

Where a company, which has no power to hold shares in another

company, applies for and accepts an allotment of such shares, as

the transaction is ultra vires, its name will be taken off the register

(e) Ex parte Rhodes (1859), 7 (i) EbbcWa Case (1870), 5 Ch.

W. R. 510 ; Pugh and Sharman's 302 ; Yeoland Consols (1888), 58

Case (1872), 13 Eq. 566. L. T. 922.

(/) Bell, Lang, and others' Case (k) See Lindley on Companies,

(1879), 4 A. C. 550, at pp. 560 et 6th Ed. vol. ii. p. 1106.

seq. (as to Mrs. Lang). (I) Hamilton v. Vaughan-Sherrin

(g) Married Women's Property Electrical Engineering Co., [1894]

Act, 1882, ss. 14 and 15. 3 Ch. 589.

(h) Cp. Royal Naval School, [1910] (m) Imperial Loan Co. v. Stone,

1 Ch. 806 ; and see s. 38 of the [1892] 1 Q. B. 599.

Building Societies Act, 1874, s. 32 (n) Daily Telegraph Newspaper
of the Industrial and Provident Co. v, McLavghlin, [1904] A. C.

Societies Act, 1893, and s. 36 of the 776 ; see also Elliott v. Ince (1857),

Friendly Societies Act, 1896. 7 De G. M. & G. 475.
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of the second company (o) ; bodies corporate may now bold pro-

perty as joint tenants in tbe same way as individuals (p).

With regard to tbe personal representatives of a deceased member

tbe question sometimes arises as to wbetbcr tliey bave so acted as

to enable tbe liquiilator to ])ut tlii'ii- (iwii names on tbe list of

contributories, or wlietber tbey are only liable to be put on such

list in their representative capacity. Where shares are offered to

tbe existing shareholders of a company either on an increase of

capital (q) or a reconstruction (r) or, it is thought, in any other

way, if tbe personal representatives of a deceased shareholder apply

for such shares they will in all cases be personally liable. Mallories

Case (i) affords no exception to this rule, for there was an offer by

a person, who was not an executor but who sometimes acted for the

executors, to take shares on bis own account and an allotment to

tbe executors, and it was held that the person who made the offer

could not be put on the list. Where the question arises with regard

to the liability of a personal representative for a deceased member's

shares, tlie question is, however, different. In such cases, the

deceased's estate will be liable for all the debts of the company,

whether incurred before or after tbe death, and tbe executor or

administrator will consequently be liable in bis representative

capacity and to the extent of the deceased's estate (t). An executor

or administrator will, however, not usually be personally liable as

a contributory, unless bis name is on tbe register and be has done

some unequivocal act for the purpose of becoming, or in his character

of, a member (u).

Thus, the production of the probate for the purpose of having it

recorded on the register and tbe issue of certificates in tern^s which

might bave reference to his character of executor and tbe receipt of

dividends, all taken together, would not apparently be enough to

constitute an executor a member in a company formed inider the

(o) Brifinh Nation Life Assvr- (7) Franwdr ami Dian'n Case

ance Association (1878), 8 C. D. aurl Dobson's Case (18(ir>), 1 Ch.

679; see also Ex parte Interna- 231; Jackson x. T»rg»a?i(/ (18(19),

tional Contract Corporation (18G8), L. R. 4 H. L. .'J05.

19 L. T. 803 ; 20 L. T. 90 ; lioyal (r) Duff's Executors Case (1880),

Bank 0/ India"s Case (18t;9), 4 C"h. 32 C. D. 301 ; see also Spence'a

252; Barneds Banking Co. (18(17), CWr (1853), 17 Bcav. 203.

3 Ch. 105 ; Goodson's Claim (1880), (s) (18(57), 2 Ch. 181.

2%'W.'R.1Q0; Joint Stock Discount (t) Baird's Case (1870), 5 Ch.

Co. V. Broicn (18(56), 3 Eq. 139; 725; Hoiddsuorth v. Evam (\%ic,X\

(1809) 8 Eq. 376. L. R. 3 H. L. 263 ; Blakrley's

{p) Bodies Corporate (Joint Ten- Executors (1852), 3 Mac. & G. 726;

ancy) Act, 1899; Re Thompson-

a

Heward v. W/irafleif (1853), 3 De
Settlement, [1905] 1 Ch. 229. Pre- G. M. & G. 628.

sumably this only ajiplies V here the (u) Armstrong's Case (1849), 1

company has power to hold shares. De G. & Sm. 505.
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Act of 1862 or the Consolidation Act (x). Nor will a personal repre-

sentative bo liable where he has received and given receipts for

dividends in his representative capacity, although dividends are by

the constitution of the company not to be paid to representatives

till registered (//). Nor will tlie fact that the personal representative

is entitled to the shares beneficially, and has in some cases given

receipts for dividends without saying he gave them as such repre-

sentative, be enough {z). The representative will not be freed from

liability to the extent of the assets of the deceased where he has

assented to a legacy where the legatee is not on the register and has

had no formal transfer if such is required by the company's articles (a).

And the specific devisee of property of a testator will, to the extent

of the property he has received, be liable even after a lapse of years

if the personal representatives have neither got themselves or any
other person registered (h).

Personal representatives will be personally liable where they have

requested the company to register the shares in their name and it

has done so, and also it is thought if they have allowed their names
to remain on the register after it has been entered there, even though

they have not authorised the original entry (c).

If a contributory dies either before or after he has been placed

on the list of contributories, his personal representatives and his

heirs and devisees, will be liable in a due course of administration to

contribute to the assets of the company in discharge of his liability,

and will be contributories accordingly.

Where the personal representatives are placed on the list of con-

tributories, the heirs or devisees need not be added, but, except in

the case of heirs or devisees of any such real estate in England, they

may be added as and when the Court thinks fit.

If the ])ersonal representatives make default in paying any money
ordered to be paid by them, proceedings may be taken for administer-

ing the personal and real estates of the deceased contributory, or

either of them, and of compelling payment thereout of the money
due (d).

This section clearly applies where the deceased has died before

the winding-up, although it deals with contributories only and not

(x) Per Lord Selborne, Buchans probate was in addition produced.

Case. (1879), 4 A. C. 549, 583, at {z) Buhner's Case (1864), 33

p. 594, citing Lumsden v. Buchanan Beav. 435.

(1805), 4 Macq. 950. It is other- {a) Keenes' Executor's Case (IS5'^),

wise where the Companies Clauses 3 De G. M. & G. 272.

Act, 1845, is incorporated : Barton (6) Turquand v. Kirhy (18()7), 4
v. London and North Western Rail- Eq. 123.

way (1889), 24 Q. B. D. 77. (c) Buchan's Case (1879), 4 A. C.

{y) Doyle's Case (1850), 2 H. & T. 549, 583.

221 ; see also Ex parte Goufhivaite (d) Companies (Consolidation)

(1851), 3 Mac. & G. 187, where the Act, 1908, s. 120.
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with members (e). Where calls have been made in a winding-up

a nominee of the company can be appointed administrator of a

member who has died intestate (/').

An executor or administrator may be personally liable if he is on

the list of contribiitories as executor and has distributed the assets

of the deceased improperly (//).

Where the company has gone into liquidation the Court will set

aside a sum in an administration action to meet the lia])ility, even

though no calls liave been made ; but where the company has not

gone into liquidation the Court will not order a sum to be set aside,

and the legal personal representative will be fully protected if he

pays under an order of court in an administration action (//). WHiere

a personal representative has before a winding-up and without calls

being made, paid away moneys without providing for the liability

on the shares of the deceased, he will, where such payments rank

after the lialiility to calls, e.g. where they are made to legatees, be

liable to refund to the liquidator the moneys he has so paid away («'),

and the Court will make an order for payment, and, in default of

such payment, for administration (k). And where an administrator

who was also sole beneficiary assigned all the assets of the deceased

to a third party upon the terms of such third party maintaining

him, the Court, taking tlie view that the assignment was made to

avoid calls, set it aside under 13 Eliz. c. 5 (/). Where executors or

administrators have distributed the assets after issuing the statutory

advertisements, they will be protected if they did not know of the

shares at the date of the distribution (»i), but not otherwise (n), and

even in this case they will be put on the list of contributories as

executors, for there may be further assets, and, moreover, this will

be a defence where the liquidator seeks to enforce his rights in the

only way open to him, viz., by administration action {<>).

(e) Re Muggeridge (ISIO), 10 L. T. 177.

Eq. 443 ; Taylor v. Taylor (ISIO), (I:) Price v. Mayo (187.")), 43

10 Eq. 477. L. J. (CH.) 402.

(/) Tomlinson v. aUhy (1885), (/) Re Troughton (1895), 71 L. T.

54 L. J. P. 80. 427.

{g) Re Muggeridge (1870), 10 Eq. (m) Russdl'a E.vecutor8 Case

443. (1871), 15 Sol. J. 790; CoWa
(h) Re King, [1907] 1 Ch. 72. Executors' Case (1871), 15 Sol. J.

It was also decided in this case 711 ; Dublin and Mrlropolitan

that the company Ls not a jiroper Junction Railway (187'i), Ir. R.

party to such proceedings, as it 11 Eq. 294. In the two former

has no right to have a sinn im- cases a nolo was put on tho ILst

pounded. In Re ilrijjilhs, [1880| stating tliat the executors allogod

VV. N. 159, wliero there was no that they had distributed tho

winding-up and the executors hail ajjsets conio to tlieir hands under

apparently got rid of all liahility, the statute,

no sum was set aside. (n) Markwdl's Case (1873), 21

(i) Taylor v. Taylor (1870), 10 W. R. 135.

Eq. 477; Re Bewley (1871), 24 (o) RusscWs Case (1871), 15 Sol.
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Moneys paid away to residuary legatees by personal representa-

tives may, where tlie latter become liable for calls, be recovered

together with all costs and expenses incurred by the personal repre-

sentatives in relation to the shares, if, at the time of payment, the

liability was a mere contingent claim which had not ripened into a

debt {i.e. if no call had been made and there was no winding-up),

but not otherwise {p). Legatees who do not disclaim but accept a

legacy of shares will, no doubt, be liable to indemnify the personal

representatives, but they will not be precluded from disclaiming the

shares by the mere fact that they have obtained a notice in lieu of

distringas on the strength of an affidavit stating that they believe

they are interested in them {q). Whether where one of several

joint holders dies his executors are liable to be put on the A or B
list of contributories is a question on which there is singularly little

authority. It was decided in HilFs Case {r), where the company was

formed under the Act of 1856, that they were not liable to be placed

on the A list, on the ground that the liability was joint, and not

joint and several, but this view seems contrary to Dunster's Case (s),

unless, indeed, a distinction can be drawn on the ground that the

Act of 1856 every shareholder covenants for himself, etc., while in

the Act of 1862 and the present Act, every member {t) covenants.

In Kirby's Executors' Case (u)—a case, it must be noted, of an un-

registered company—the executors of a joint holder who had died

before the winding-up were put on the list with the surviving joint

holder, but their liability was limited to debts incurred before the

death. This case proceeded on the ground that the deceased

covenanted as a proprietor, and that such covenant was a several

one, although the joint holders were joint tenants ; it would seem

to follow from this case, that in a company registered under the

Companies (Consolidation) Act, 1908, or the Act of 1862, where a

joint holder dies after the winding-up has commenced, his executors

will be liable in their representative capacity to be put on the A

J. 790; Cole's Case (1871), 15

Sol. J. 711 ; Dublin and Mclro-

politan Junction Railway (1877),

Ir. R. 11 Eq. 294. In the two
former cases a note was put on

the list stating that the executors

alleged that they had distributed

the assets come to their hands

under the statute.

( p) Whiltaker v. Kershaw (1890),

45 C. D. 320 ; Jervis v. Wolferslan

(1874), 18 Eq. 18.

iq) Hobbs v. Wayet (1887), 36
C. D. 256.

(r) (1875), 20 Eq. 585.

(.•*) [1894] 3 Ch. 473 ; see also

Cuninghame v. City of Glasgow

Bank (1879), 4 A. C. 607 ; Gillespie

V. City of Glasgow Bank (1879), 4

A. C. 632.

(t) See Dennison v. Jeffs, [1896]

1 Ch. 611, where it was held tliat

all the joint holders of a share in a

building society should be con-

sidered as one for the purpose of

consenting to a dissolution under

s. 32 (3) of Building Societies Act,

1874.

{u) (1871), 15 S. J. 922.
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list, but that in cases where a joint holder dies Ijefore the com-
mencement of the winding-up his personal representatives will, in

the absence of anything very special in the articles, only be liable

to be put on the B list, and that only if the death occurred within

the year. This view is, it is submitted, the correct view.

The question of the liability of trustees has been raised most
frequently on Scotch cases, the reason being that in the case of

Scotch companies notice of a trust may be entered on the register.

It was argued that trustees were only liable to the extent of the

trust funds, but the Courts emphatically repudiated this view,

pointing out that trustees were not in any sense a corporation, and
that this argument would involve a company being able to set up,

at all events in the case of trustees, a different standard of liability

to that imposed by the Acts {x). These decisions are, of course, at

least equally applicable to England and Ireland. The mere fact of

being a trustee is no doubt not enough to render a trustee liable in

respect of shares which belong to the trust fund (//), any more than
the mere fact of resignation of a trusteeship will terminate it (2),

but the position of a trustee entitled to shares is very different to

that of an executor so entitled (a), and it would seem that where a
trustee's name is on the register, even where there has been no
formal transfer, very slight acts of ownership will render him
liable (6). There may, however, be some' cases where a trustee is

put on the register with his co-trustees in which such trustee will

escape, if there was only authority for putting his co-trustees on, and
there has been no Act which amounts to ratification (c). The fact

that the trust under which the trustees hold is void (d) will in no
way invalidate an application by or transfer to them, though it

will, of course, affect their right to indemnity.

Where the trust is for some person who is beneficially entitled

and sui juris, the right of indemnity is against him personally (r),

and where the cestui que trust has transferred the beneficial ownership

to another person with knowledge of the indemnity, the right of

indenmity will be against such person {e). Such cases arise on some

(x) Muir V. City of Glasgow Bank 549, 598; Bill\i Ca.sc (1879), 4
(1879), 4 A. C. 337; Lumsdcn v. A. C. 547, 550; Ciniinf/hanic v.

Buchanan (18()5), 4 IVIacq. 950. City of Glasgow Bank: (1879), 4

iy) IlalVs Case (1849), 1 Mac. A. C. 007.

& G. 307. (c) Liimmhn v. Buchanan (18(i5),

(z) See Alexander MilchclVs Case 4 Macq. 950, explained on this

(1879), 4 A. C. 548, 507; Ruthcr- point in Cunninghamc v. City 0/
Jurd's Case (1879), 4 A. C. 548, 581. Glasgow Bank (1879), 4 A. C. 607.

(a) Buchan's Case (1879), 4 A. C. (d) Crcc v. Somrrvail (1879), 4
549, 583; Hoarca Case (1862), 2 A. C. 648; and see the other cases

J. & H. 229. cited post, p. 1123.

(6) Hoare'a Case (1862), 2.J. & H. (e) Hardoon v. Belilios, [1901]
229; Ker'g Case (1879), 4 A. C. A. C 118.
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person or company (/) taking a transfer of shares in the name of a

third party, and also as between vendor and purchaser (g) of shares

where there has been no registered transfer. Where the trustees are

trustees for persons who or some of whom are not sui juris or the

nature of the transaction excludes the rule, there the right of in-

demnity only extends to trust funds which are held upon the same

trusts as the shares (li).

It has been held {i) that even aiEter a winding-up where no calls

have been made and there is no evidence that calls will be made,

this indemnity cannot be enforced, for an action to enforce it is a

mere quia timet action, but this case seems inconsistent with Hobbs

v. Wayet (k), and with Whittaker v. Kershaw (1). The liquidator

can, of course, not avail himself of this right of indemnity unless he

obtains from the trustee contributory an assignment of his rights or

a right to sue in liis name (m). If he chooses to make the con-

tributory bankrupt, then the trustee in bankruptcy can enforce these

rights, but for the benefit of all the creditors of the bankrupt, and

not for that of the company only.

A firm may be settled oh the list of contributories in their firm

name, and in such case it will be exactly the same as if the names of

all the partners were set out in extenso, and the partners will be

jointly and severally liable (w), and in exactly the same position as

any other joint holders. A firm is not allowed by the practice at

the Kegistry of Joint Stock Companies, to be one of the seven or (in

the case of a private company) of the two signatories to the

memorandum of association (o), and where one of the partners had

signed and some of the shares subscribed for have been allotted to

each member of the firm {jo), it was held that the signatory was

liable for the whole, but the names of the other members were

taken off the list {p). In another case (o), however, where one

(/) Hardoon v. Belilios, [1901] Ascherson v. Tredegar Dry Dock

A. C. 118 ; James v. May (1873), and Wharf Co., [1909] 2 Ch. 401.

L. R. 6 H. L. 328 ; National (m) As was done in National

Financial Co. (1868), 3 Ch. 791 ; Financial Co. (1868), 3 Ch. 791,

Hemming v. Maddick (1872), 7 see also British Nation Life Assur-

Ch. 395. ance Association (1878), 8 C. D.

(g) Kellock v. Enthoven (1873), 679, at p. 708.

L. R. 9 Q. B. 241 ; Grissell v. (n) Weikersheim's Case (1873),

Bristowe (1869), L. R. 4 C. P. 36

;

8 Ch. 831 ; see also Dunstcr's Case,

Loring v. Davis (1886), 32 C. D. [1894] 3 Ch. 473; Gillespie v. City

625; Castellan v. Uobson (1870), of Glasgow Bank (1879), 4 A. C.

10 Eq. 47 ; Brown v. Black (1873), 632 ; but cp. Vagliano Anthracite

8 Ch. 939. Collieries (1910), 79 L. J. (ch.) 769,

(h) See Wise v. Perpetual Trustee where Joyce, J., declined to rectify

Co., [1903] A. C. 139 ; Fraser v. the register on the groirnd that a

Murdoch (1881), 6 A. C. 855. partnership was not a person.

(i) Hw/hes-Halletv. IrulianMam- (o) Dunster's Case, [1894] 3 Ch.

moth Gold Alines (1882), 22 C. D, 561. 473.

(k) (1887), 36 C. D. 256. (p) Ex parte Nokee (1868), 37

(/) (1890), 45 C. D. 320 ; see also L. J. (ch.) 624.
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partiu'i' luid signed and tlicfirm had had an allotment ol and paid for

the shares signed for,thenameof the signatory was taken off the list (7).

Where a person has taken shares in one company in the belici

that he was taking shares in anotlicr company, there will be no

contract, if he was fraudulently induced by the company whose

shares he did take to believe that he was taking shares in the other

company (r), and even where there was no such fraiid it is thought

that the result would be the same, for in all these cases the question

of what company a man is dealing with must necessarily be most

material {s).

The questions arising where no notice of allotment has been givcii^

and other similar questions have, it is thought, already been dealt

with sufficiently fully, under contracts to take shares {ss).

PlOUSONS WHOSE NamES HAVE CEASKD TO BE ON THE KeGISTER.

With regard to III. The cases where a person has been a member

and either has or is alleged to have ceased to be a mem])er, and his

name does not appear on the register at the date of the winding-up.

It is probable that where a person has agi'eed to transfer shares

and the transferee has agreed to become a member and has been

accepted and has had his name put on the register by the company,

any informality, however gross in the transfer, will not enable the

Court to substitute the name of the transferee for that of the trans-

feror (0-

Thus, where transfers were apparently required to be by deed

and there was no valid deed, but the transferee had agreed to go on

the register and subsequently signed a proxy, he was held to be

liable (m), and the same result followed where trustees had accepted

dividends but had never signed either the deed of settlement or a

deed of transfer (x), and where a trustee had given directions as to

dividends and authorized the purchase of the shares {y), and also

where a person had been registered to his knowledge but the instru-

ment of transfer had not been executed by both transferor and

iq) Cp. also Pirn's Case (1849), (1849), 3 De G. & Sm. 66 ; Oordon'a

3 Do G. &Sm. 11, where the name of Case (1850), 3 De G. & Sm. 249;

a firm was substituted for the name Bumes v. Penn^ll (1849), 2 H. L. C.

of one of its members. 497.

(r) Baillie's Case, [1898] 1 Ch. (u) Langer's Case (ISCiR), :i7 L. J.

110- Lindsay v. Cundy (1878), 3 (ch.) 292 ; see &\3q Cockhurn'a Case

A. C. 459. (1850), 4 De G. & Sm. 177.

(a) Re Reed (187G), 3 C. D. 123 ; (a;) Hoarr'a Case (1862), 2 J. & H.

nouUonv. Jones {IH51), 2 U. & N. 229. In Hall's Case (1849), 1

564 ; see also the pa^'^sage from Mac. & G. 307, it was hold that the

Pothicr Trait6des Obligations, § 19, oxocutor was never really on tho

cited in Smith v. Wheatcroft (1878), rogistor or at all ov(Mi(s hud not

9 C. 1). 223, and Gordon v. Street, consented to be then* : Krrs Casr

[1899] 2 Q. B. 641. (1879), 4 A. C. 547, 508.

(««) Soo supra, pp. 2Ut> and 207. (y) Cunninqhame v. City of UIok-

(0 j^arij/er's Oowe (ISC'S), 37 L. J. goxv Bank (1SV9), 4 A. C. 607;
(cu.)292; Taylor \r. Hughes {\'^\\), Kcr's Case (1879), 4 A. 0. 547,

2 Jo. & Lat. 24 ; Sanderson s Case 598.

S.O.L. 4
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transferee us required by the articles {z). So, too, in the older cases,

where the de6d of settlement had to be signed, a person on the register

to his own knowledge was liable if he had only signed a document

referring to the deed of settlement (a), or had signed no deed at

all (&).

Again, the. consent of the directors where that is necessary will

be presumed in such cases (c), and that even where such consent has

to be given in a particular way and has not been so given (d). So,

too, where the transfers contain a false description of the trans-

feree («) or wrong numbers of the shares transferred (/). So, also,

a transferor will cease to be liable if a transfer is registered, even if

he is not entitled to transfer his shares while calls are unpaid (.(/),

and where the articles provide that his shares are not to vest till

payment of certain moneys which have not been paid (h). These

remarks apply with equal force where no consideration has been

given for the transfer, always provided that the transfer was an out

and out one (i). It has been said that where the shares transferred

belong to a director, he cannot escape liability unless all formalities

are complied with, even though the name of his transferee is on the

register {k) ; but this view seems contrary to Murray v. Bush {I),

and fixes a director with notice of the contents of the books to an

extent which is not consistent with the later cases on the subject (m).

Where shares have been illegally subdivided and some of such

subdivided shares have been transferred, then if and so far as such

subdivided shares can be traced to and shown to represent the

original shares, the transferees will be liable (n). If a company

which is entitled to acquire shares accepts a transfer of them, it will

(z) Taurine Co. (1883), 25 C. D.

118 ; Hughes' Case (1867). 15 L. T.

526.

(a) Straffon's Executors'' Case

(1852), 1 De G. M. & G. 576.

(6) Murray v. Bush (1873), L. R.

6 H. L. 37.

(c) Walter's Case (1850), 3 De
G. & Sra. 149 ; 19 L. J. (CH.) 501 ;

Branksea Island Co., Ex parte

BentincTc {No. 2) (1888), 1 Meg.

23, where the transferee's name was
only in a ledger, and not in the

register.

(d) Bargate v. Shortridgc (1855),

6 H. L. C. 297.

(e) Master's Case (1872), 7 Ch.

292 ; see post, pp. 1126 and 1127, as

to a fraudulent description where the

assent of the directors is necessary.

(/) Ind's Case (1872), 7 Ch. 485.

(g) Ex parte LiUledale (1874), 9

Ch. 257.

{h) Morton's Case (1873), 16 Eq.

104.

(i) Maguire's Case (1849), 3 De
G. & Sm. 31 ; see post, p. 1125, as

to where the transfers are not out

and out.

(k) Ex parte Brown (1854), 19

Beav. 97 (where as a fact the

transferor's name was still on the

register) ; and see also Ex parte

Henderson (1854), 19 Beav. 107,

the case of an auditor who was
held to be in a similar position.

(I) (1873), L. R. 6 H. L. 37 ; and
see S. C. sub nom. Bush's Case

(1870), 6 Ch. 246.

(m) See Coasters, [1911] 1 Ch. 86,

and ante, pp. 205 and 206, and

p. 353 on this point.

(w) Feeling and Rimingtons Case

(1867), 2 Ch. 714; SeweU's Case

(1868), 3 Ch. 13 ^
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be liable, even though its by-laws preclude it from taking shares in

its own name (o).

Where a man has transferred shares into a purely fictitious name,

whether with a view to defrauding his creditors or otherwise, there

the Court will order the register to be rectified by inserting the name
of the transferor (p). Similarly, where a considerable number of

members were anxious to take proceedings against persons who were

promoters of and vendors to the company, and the directors entered

into an arrangement by which such persons were to transfer their

shares to nominees of the directors, and to pay the company certain

moneys, which were applied by the directors in paying themselves

debts owing by the company, it was held that the whole transaction

was bad, and amounted to an improper exercise by the directors of

their fiduciary power of consenting to transfers (q).

Where a member has transferred shares to a person who has not

assented to the transfer or agreed to become a member the transferor

will remain liable (r).

In like manner, as a limited company cannot purchase its own
shares, a transfer to such a company will be simply bad, and the

transferor will be liable to have his name put on the list of con-

tributories (s), but in the case of a transfer to trustees for a company,
it would seem that such trustees and not the transferor will be liable

to be put on the list of contributories (t), for a company is not con-

cerned with trusts, and may treat a trustee whose name is on the

register as liable, even though the register states that the trustee

holds his shares as trustee, and the company is a Scotch one, and has

therefore power to enter notices of trusts on its register (a).

(o) Rojjal Bank of India's Case (1883), 25 C. D. 752 ; see this

(1869), 4 Ch. 252. subject discussed supra, pp. 71, et

{p) Arthur v. Midland Railway seq. ; see also Zone's Case (1863), 1

(1857), 3 K. & J. 204 ; Green v. De G. J. & S. 504, a case of an un-

The Bank of England (1840), 3 limited company.
Y. & C. Ex. 722. (t) Chapman and Barker's Case

(<7) Bennett's Case (1854), 5 Do (1867), 3 Eq. 361 ; Cree v. So?7ier.

G. M. &G. 284. mtV (1879), 4 A. C. 648. This case

(r) Ex parte Hennessy (1850), 2 would soem to overrule some of the

Mac. & G. 201 ; Herita/je's Case earhor cases, e.g. Addison's Case

(1869), 9 Eq. 5; Andrew Buchanan's (1870), 5 Ch. 294; Morgan's Case
Case in Lutnsden v. Buchanan (1849), 1 Mac. & G. 225; Rich-

(1865), 4 Mac(i. 950, a.s explainnd mend's Executors' Case (1849), 3
in Cunningliamc v. City of Glasgow De G. & Sra. 96 ; see also Hollwcy'a
Bank (1879), 4 A. C. 607; Cart- Case (1849), 1 De G. & Sm. 777;
mell's Case (1874), 9 Ch. 691; Nicol's Case (1859), 3 De G. & J.

but cp. Ricliardson'3 Case (1875), 387.

19 Eq. 588; Weston's Case (1870), (u) Muirw. CUy of Glasqow Bank
5 Ch. 614; Gray's Case (1876), 1 (1879), 4 A. C. 337, following
C. D. 664. Lumsden v. Buchatian (1865), 4

(s) Trevor v. Whitworth (1887), Macq. 950; Lumsden v. Feddie
12 A. C. 409; Denham <b Co. (1866), 5 Macph. 34 ; see also ffoore'a
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Somewhat analogous to tliese cases are the cases o£ infants.

Prior to the Infants* lielief Act, 1874, it was decided that a transfer

to an infant was voidable and not vt)id {x). In such cases the trans-

feror was liable where the infant had not attained twenty-one at

the date of the winding-up (y), and had not transferred the shares.

If the infant had not attained twenty-one (z) at the date of the

winding-up l)ut liad transferred part of the shares, then the transferor

was liable for the rest (a). But in all these cases it would seem that

the company by its laches might preclude itself from putting the

name of the transferor on the register (6). It has been suggested

that the Infants' Relief Act, 1874, makes a transfer to an infant void

and not merely voidable. But it is not thought that this Act

affects the question (c).

The cases where a person can be put on the list of contributories

after he has transferred his shares to another person, who is of full

age and capable of accepting a transfer, have recently been gone

into by the Court of Appeal in Lindlar's Case (d).

That case divides the earlier cases on this point into three headings.

There is, first of all, the case where the articles of the company

give the directors no power to refuse to register a transfer. In this

case a person may transfer his shares to any one he likes, and the

company cannot refuse to register the transfer (e), nor has the

liquidator any liigher rights, and he cannot put the name of the

transferor on the list.

This has been held in cases where the transfer was made to escape

liability (/), where the transferor was director and the company

Case (18fi2), 2 J. & H. 229; see Case (1869), 8 Eq. 504; Wilsons

also Buchan's Case (1879), 4 A. C. Case (1869), 8 Eq. 240; Baker's

549,583. Case (1871), 7 Ch. 115; Weston's

(x) Lumsden's Case (1868), 4 Ch. Case (1870), 5 Ch. 614; Bassoon's

31 ; Capper's Case (1867), 3 Ch. Case (1869), 20 L. T. 161.

458, explaining Mann's Case (1867), (z) Gooch's Case (1872), 8 Ch. 266.

3 Ch. 459 n., and following Litch- (a) Curtis's Case (1868), 6 Eq.

field's Case (1850), 3 De G. & Sm. 455.

141 ; Reid's Case (1857), 24 Beav. (b) Parsons' Case (1869), 8 Eq.

318. In this last case the Master 656.

of the Rolls explained that the (c) Cp. Laxon <& Co. {No. 2),

question of whether it was for the [1892] 3 Ch. 555 ; Yeoland Consols

benefit of an infant to retain his (1888), 68 L. T. 922; see also

shares could only be gone into in National Bank of Wales, Massey

the case of a going company. See and Giffin's Case, [1907] 1 Ch. 582,

also Mitchell's Case (1870), 9 Eq. {d) [1910] 1 Ch. 312.

363. (c) Weston's Case [iSiSS), 4:011. 20.

(y) Symons' Case (1870), 5 Ch. (/) De Pass's Case (1859), 4

298, where the infant had attained Do G. & J. 544 ; Bugg's Case (1865),

twenty-one at the date of the 2 Dr. & Sm. 452 ; Reg. v, Lam-
application and vainly asked to bourn Valley Railway Co. (1888),

affirm the transactioa ; Castello's 22 Q. B. D. 463 ; Lindlar's Case,
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was known to he in difficulties at the date of the transfer ((/), where

a false consideration was given in the transfer and also false addresses

and descriptions (the transferee being tlie transferor's coachman) (//),

and where the transferor actually paid the transferee to take the

shares and from the transfer it appeared that the transferor was

receiving money from the transferee («'). There is, however, an

exception to this rule, and that is where the transfer is not an out and

out transfer, but the transferor retains a beneficial interest in the

shares, and constitutes the transferee a trustee for him, so as to

escape liability. The reason for this exception is given in Lindlar's

Case (k), that the trust is created for the fraudulent pur]>ose of

covering the real ownership, and is consequently one which the Court

will not recognize or act upon.

Examples of this class of (^ase are to be found in Ihjanis Case (I),

where a form of selling through a person, who was, in fai-t, found by
the broker, was gone through. The transferee in this case purported

to pay by certain stock which, in fact, belonged to the transferor,

and was sold by the broker who retained the purcliasc^ money.

Other examples of this class of case are to be found in Coslello's

Case (m) (which can only be supported on the ground that the

transfer was not an out and out transfer {n)) : ChinnocFs Case (o),

and Biidfrs Case (/>).

The fact that the transferor has agreed to indemnify tlic trans-

feree, will be no reason for putting the former on the list of con-

tributories if he is retaining no benefit, though, no doubt, it will be

some evidence that he is retaining a benefit (</).

The fact that the transferee may be entitled to have the register

of the company ret^tified and the name of the transferor substituted

for his own, will not enable the li(juidator to make sucli substitution

on his own account {>•).

[1910] 1 Ch. 312, overruling 7.?/nf/'.s' Hi/atn's Ca.ir (1850). 1 Do G. F.

Ca-ip, (1859), 27 Boav. 4G5. & J. 75.

(g) Jessopjj'a Case (1858), 2 Do {I) (1859), 1 De G. F. & J. 75.

G. & J. 638 ; Libri's Case (185'/), (m) (18G0), 2 De G. F. & J. 302.

30 L. T. (o. s.) 185. In tho former (n) Seo Lirullar's Case, [1910] 1

ease there was an arraiigoinoiit Ch. 312.

wliich the Court assumed to bo (o) (18(iO), .lolins. 714.

beyond the directors' powers ; tho (/)) (1S(>1), 3 IJe G. F. * J. 297.

transferor o]>joc(r>(l, but transferred (q) Lindlar's Case, [1910] 1 Cli.

his shares. As the arrangement 312, explaining JCx parte Hal/on

induced the transfer, and not tlie (18()2), 31 L. J. {cu.) 340.

transfer the arrangement, the (r) Sla(rr\'i Case (18Ut»), 35 Boav.

transfer was held good. 391; LimUar's Case, [1910] 1 C'h.

(h) Baltic's Case (1S70), 39 L. J. 312, o\orr\iUu<x Discoverers' Finance
(CH.) 391. Corjwrntion, [1908] 1 Oh. 141

(t) Slater's Case (ISCiO), 35 Bcav. (compromised on appeal, [1908]

391. 1 Ch. 334).

(/c) [1910] 1 Ch. 312; citing
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Where a person who is entitled to have shares transferred to him,

has them tiansferred into the name of a nominee, there, even though

such transfer was directed so as to save the real owner from liability,

it would seem that such real owner cannot be put on the list of con-

tributories for he has never come into any contractual relation with

the company, the only exception to this rule being the case where

the nominee has not consented to the transfer, and the Court comes

to the conclusion that his name, even though it be the name of a

real person, is an alias which the real owner has assumed («). Thus,

a man was held liable where he actually signed the transfer in the

name of his son, who was a boy at school (t).

Section 35 of the Stannaries Act, 1869, provides as regards cost

book mining companies that a transfer of shares made for the pur-

pose of getting rid of the further liability of a shareholder as such for

a nominal or no consideration or to a person without any apparent

pecuniary ability to pay the reasonable expenses of working a mine

or to a person in the menial or domestic service of the transferor is

to be presumed to be a fraudulent transfer, and need not be recognized

by the company or by the Court on the winding-up of the company,

whether the company be a registered or unregistered company.

After a company has registered a transferee and then, with full

knowledge of the facts, forfeited his shares, it cannot avail itself of

this section against the transferor (u).

The second class of cases dealt with in Lindlar's Case {t) are the

cases where the articles do contain a power to refuse to register

transfers. Lindlar's Case {x) itself was a case of this sort. There

the rule is the same as in the cases where there is no such article,

except that the transferor cannot escape liability if he has actively

by falsehood or passively by concealment, induced the directors to

pass and register a transfer, even though it be an out and out

transfer, which if he had not so deceived or concealed they would

have refused to register (y).

Thus, where there was such an article in the case of transfers to

impecunious persons, the transfers have been held bad, where a

clerk was described as a gentleman and no consideration had, in

(s) National Bank of Wales, and Sharman's Case (1872), 13 Eq.

Massey and Oiffin's Case, [1907] 566; Coa;'« Case (1863), 4 De G. J.

1 Ch. 582; King's Case (1871), & S. 53 ; Savigny's Case (1898), 5

6 Ch. 196; Bugg's Case (1865), Mans. 336 ; hwtcTp. Coventry's Case,

2 Dr. & Sm. 452 ; Bunn's Case [1891] 1 Ch. 202 ; London, Bombay,

(1860), 2 De G. F. & J. 275, 300 ; and Mediterranean Bank (1881), 18

Williams' Case (1875), 1 C. D. C. D. 581.

51ii ; Colquhounv.Courtenay (1874), {u) Chynoweth's Case (1880), 15

43 L. J. (CH.) 338. C. D. 13.

(«) Richardson's Case (1875), 19 (r) [1910] 1 Ch. 312.

Eq. 588 ; and see the cases where (y) Lindlar's Case, [1910] 1 Ch.

applications have been made in the 312, at p. 321.

name of a nominee, viz. Pugh
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fact, passed, though a consideration of £17 appeared from the

transfer to Jiave passed (z), and where a clerk was described as a

public accountant and a consideration of £45 was untruly stated by

the transfer de(!d to have passed (a) and where no description of the

transferee, a ship's steward, was given, but a consideration of £195

was untruly stated to have passed {h), and where a consideration

of £1320 was stated to have passed, while, in fact, the transferee,

a young man earning a salary of less than £2 a week, described as a

gentleman, had only given a promissory note for that sum (c). In

all these cases the Court proceeded on the assumption that the

directors would have done their duty if the facts liad been brought

before them. The Court has declined to put the transferor's name
on where the only misrepresentation was that the transferee who was

the transferor's son-in-law and a butcher was described as a gentle-

man, but in this case the shares had a market value at the date of

the transfer, which had been made some years before the winding-

up (^). Where a man had transferred shares to his clerk and the

directors had passed the transfer on condition of his guaranteeing

either a call then pending or all future calls, the Court declined to

put the transferor's name on the list of contributories, holding that

even if he were liable in respect of his guarantee, such liability was

not the liability of a contributory (e).

In one case (/) where a company had power to refuse to register

transfers of shares which were not fully paid up, they passed a transfer

of certain shares which they believed to be fully paid, but subse-

quently on finding they were mistaken they put the transferor's jiame

back on the register, and it was held that his name was properly put

on the list of contributories. As the transferor in no way contributed

to the mistake, it may perhaps be doubted whether this case is

good law (g).

Turning to the third class of cases mentioned in Lindlar'a Case (//).

This is the case where the transferor has obtained the advantage of

executing and registering his transfer to a man of straw upon an

opportunity obtained by him fraudulently or in breach of some duty

which he owed the company. This may occur both in cases where

there is and where th»?re is not an article restricting transfers.

Thus, where a company had power to refuse to register transfers

in the case of persons who were indebted and a shareholder, who

(z) Payne's Case (1869), 9 Eq. 292.

223. (c) Harrison's Case (1871), ti Ch.

(a) Williams' Case (I8G9), 9 Eq. 286.

225 n. ( / ) Anderson's Ccwe (18(i9), 8 Eq.

{&) Kintrea's Case (I8(i9), "> Ch. 509.

95. (sr) Cp. Harrison's Case (1871),

(c) Snow's Case (1871), 19 W. U. Ch. 286, at p. 295.

1057. (h) [1010] 1 Ch. .312, at p. 322.

(d) Masters' Case (1872), 7 Ch-
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was allowed to attend board meetings as representing the Newcastle

shareholders of the company, got the board to postpone a call until

he consulted the Newcastle shareholders, it was held that the Court

would not, under section 35 of the Act of 18G2, rectify the company's

register by substituting for his name the name of a person to whom
he had transferred before the call was made but after the meeting

at which it was originally proposed to make it (i). And in another

case where there was a similar article and it was lield tliat a call had

been postponed so as to enable directors to transfer their shares, a

director who had transferred after the date when it was originally

proposed to make a call was held liable {k).

It was even held in one case (/) by Kay, J., that this doctrine

extended so as to prevent directors, whether they had a right to

refuse to register transfers or not, from transferring their qualification

shares, the case was, however, decided on different grounds in the

Court of Appeal, and it is thought that on this point, it goes too

far (m). It would seem that where the directors' consent is requisite,

there is nothing to prevent a director consenting to a transfer of his

own shares in a proper case [n). Where the consent of tlie directors

to a transfer was necessary, and they agreed to a transfer of shares

to a nominee of their own, so as to stop a petition, and to avoid

cross-examination it was held that the transferor was liable (o).

The questions of purchase by a company of its own shares, surrender

and forfeiture have already been dealt with. As has been shown, a

purcliase by a limited company of its own shares is always bad, a

surrender to a limited company of its own shares is almost always

bad, but a forfeiture is in many cases good, a liquidator cannot go

behind a valid forfeiture even where the name of the person whose

shares have been forfeited has not been taken off the register (p),

nor can he by consent cancel a forfeiture (q). A person whose shares

have been forfeited may under the articles be liable for calls unpaid

at the time of forfeiture, but he will not in respect of such calls be

liable to be put on the A list of contributories (r). A transaction

177 ; Lankesfer's Case (1870), 6 Ch.

005 n. ; and see on the latter case

ChappeU's Case (1871), 6 Ch. 902 ;

Taurine Co. (1883), 25 C. D. 118.

{p) Lyster's Case (1807), 4 Eq,

233.

(q) Daives' Case (1808), Eq.

232.

(r) Needham.''s Case (1807), 4 Eq.

135; Stoehcn's Case (1808), 3 Ch.

412; Ladies' Dress Association v.

PnlbrooJc, [1900] 2 Q. B. 370 ;

Randt Gold Mining Co., [1904] 2 Ch.

408,

(i) Ex parte Parker (1867), 2 Ch.

685.

{k) Gilbert's Case (1870), 5 Ch.

559.

{I) South, London Fish Market
Co. (1888), 39 C. D. 324; and see

also Gilbert's Case (1870), 5 Ch. 559,

per Lord Romilly, M.R. (p. 562 n.),

and per Giffard, L..T. (p. 505).

(m) See Cawley dh Co. (1889), 42
C. D. 209.

(n) Bush's Case (1870), Ch.

240, sub nom. Murray v. Bush
(1873), L. R. H. L. 37.

(o) Eyre's Case (1802), 31 Beav.
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which is ultra vires in the proper sense of the term so that the eoin])any

could not with the assent of every shareholder ratify it, can be set

aside after any length of time (s).

Where, however, the transaction is of such a nature that the

majority can bind tlie minority only if they act in a particular way,

there acf(niescence by all the shareholders will l)e presumed after a

lapse of tiiue if all the sharelioldcrs have full hnowhil^e of the

character of the act to be adopted, or if they intend to adopt it at all

events and in any circumstances (/,). For this purpose it would

seem that the shareholders will have full knowledge if they have

luitice of the way in which the affairs of the company are l)eing con-

ducted and its property is being managed and of the rights and

interests which are being created and they abstain from making

complaint (it). These remai'ks ajiply to a forfeiture in any com])any

whose constitution does not allow of forfeiture, and to a surreiuler in

companies other than limited companies where the constitution

does not authorize surroiders ; in such cases by taking the proper

steps the members could so alter their constitution as to allow of

the forfeiture or surrender. Where directors have a power and have

not exercised it exactly modo et forma, probably the liquidator could

not take this point, at all events when all the directors have with

knowledge of the facts acquiesced, and so, too, where a company in

general meeting can do a thing, the fact that it has not done it

modo etforma will in similar circumstances be immaterial (x).

In the case of unlimited companies, the company may if autho-

rized by its memorandum or articles, purchase or accept a surrender

of its shares {y), and where a company has validly done this no calls

can be made on any ])ersons as present members in respect of such

shares (z). A member of a company limited by guarantee and not

having a share capital may, if the articles so provide ret ire {a), and

a comijany limited by guarantee aiul having a share capital may,

if formed before January 1, 1!)01, purchase or accept a surrender of

its shares, if authorized to do so by its memorandirm or articles {h).

Such companies, if formed after January 1, 1901, are, it is thought,

(.•?) Bi'llerhy v. Bowland, 11002] A. C. 232; Sparkman v. Emna
2 Ch. 14 ; Qenrral rroprrtu Inns/. (18()8), L. R. 3 H. L. 171 ; Evatin v.

inrnt Co. v. MalhcsotiK Trii.strcn Sinallcomhr (1S(>8), L. R. 3 H. L.

(ISSS), IG Rottie, 282. 249 ; Houhlxworlk v. Kvans (1808),

(t) See Phosphate of Lime. Co. v. L. R. 3 H. I.. 203.

Orren (1871), 7 C. P. 43, at p. 57, (_?/) Borom/h Commercial and
per WiLLKs, J. Jiuilding Society, [18931 - <'''• -42.

(?<) Soe Ki^ans v. Smallcomhe, (z) Soi'ereie/n Life As.siirance

(18(;8), L. R. 3 H. L. 249, al p. 2r,(i, Co., [1892] 3 Ch. 279.

per Lord Cairns. (a) liaircrs Ca.'^e. \\SW] 2 ("li. .'")93.

(.r) See Phosphate of Lime Co. v. {b) Soo Companies Act, 18G2,

Oreen (1871), 7 C. P. 43 ; Ho Tung Second Schodulo, Form C.

v. Man On Insurance Co., [1902]
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in the same position with regard to dealings with their shares as

companies limited by sliares (c), though it must be admitted that

this view is extremely difficult to reconcile with the provisions of the

Form C, in the third schedule to the Act. Shareholders in such

companies will be contributories in respect of the amounts unpaid

on their shares {d). There would appear to be no reason why a

member of such a company should necessarily be a shareholder (e),

but it would seem that a shareholder will necessarily be a member
liable to contribute to the extent specified in section 123(1) (v.), and
he will also be liable as a contributory under section 123 (3) of the

Act. In unlimited companies there may be two classes of members,

e.g. sliareholders and others who have agreed to become members {e).

A member who has dissented from a reconstruction under section 192

of the Act will be liable as a contributory, even when he has trans-

ferred his shares to the liquidator (/).

With regard to the question of the effect of bankruptcy in releasing

a member from his liability for shares, it would seem to be established

that under the present Banlo-uptcy Act (g) calls may be proved for

in the bankruptcy, not only where the winding-up has preceded the

bankruptcy, as Avas the case under the Bankruptcy Act of 18G1,

and the earlier Acts {h), but also where the bankruptcy has preceded

the winding-up {i), and even where there never has been a winding-

up (A.). It follows that in all these cases a bankrupt who has got

his discharge will be relieved from all further liability in respect of

his shares (/), and cannot be put on the list of contributories. Under

the old law the bankruptcy of a person liable to be placed on the

B. list had the same effect on such liability as banloruptcy had in

the case of any other contributory (m). A bankrupt becomes on

his banlvTuptcy a mere stranger to the liquidation, and ceases to be

a contributory {n). With regard to the trustee in bankruptcy it is

(Consolida(c) See Companies
tion) Act, 1908, s. 56.

(c7) Companies * (Consolidation)

Act, 1908, s. 123 (3).

(e) Winstone'a Case (1879), 12

C. D. 239.

(/) Vining's Case (1870), 6 Ch.

96.

{g) Bankruptcy Act, 1883, s. 37 ;

s. 31 of the Bankruptcy Act, 1869,

was so far as material similar.

(h) Hasties Case (1869), 4 Ch.

274; Ex parte Pickering (1868), 4

Ch. 58; McEwen's Case (1871),

6 Ch. 582 ; Ex parte Marshall

(1872), 7 Ch. 324 ; Martin's Patent

Anchor Co. v. Morton (1868), L. R.
3 Q. B. 306 ; Financial Corporation

V. Lawrence (1869), L. R. 4 C. P.

731. The law as laid down in these

cases stUl holds good in Ireland :

Ligoniel Spinning Co., Ex parte

Connor, [1900] 1 Ir. 250.

(i) Mercantile Mutual Marine
Insurance Co. (1884), 25 C. D. 415 ;

Furdonjee's Case (1876), 3 C. D. 264,

must be taken to have turned on

the Indian Bankruptcy Act.

(jfc) Re McMahon, [1900] 1 Ch.

173 ; Rowe's Trustee's Claim, [1906]

1 Ch. 1.

(Z) Bankruptcy Act, 1883, s. 30 ;

see also s. 10 of the Bankruptcy

Act, 1890.

(m) McEwen's Case (1871), Ch.

582.

(n) Cape Breton Co. (1881), 19

C. D. 77.
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usually possible for liini under the articles to get liimself registered

as a member, but this would expose him to personal liability ; the

Bankruptcy Act, 1883, also contains provisions enaliling him in

certain circumstances to transfer (o) or disclaim the shares (j^), but

assuming that he does not avail himself of any of these powers, the

Companies (Consolidation) Act, 1908, makes the following pro-

visions (q) :

—

If a contributory becomea bankrupt, either before or after he has been

placed on the list of contributories, then :

—

(1) His trustee in bankruptcy shall represent him for all the purposes

of the mnding-up, and shall be a contril)utory accordingly, and

may be called on to admit to proof against the estate of the bank-

rupt, or otherwise to allow to be paid out of his assets in due

course of law, any money due from the bankrupt in res})ect of

his liability to contribute to the assets of the Com})any ; and

(2) There may be proved against the estate of the bankru])t the

estimated value of his liability to future calls as well as calls

already made.

The proof ranks rateably with those of other separate creditors (r),

even in the case of unregistered companies (s). A company whicli

has a lien on shares will be deemed to have surrendered such

lien unless it states in its proof the particulars of its security

and the value at wliich it assesses it, though in a proper case it may
obtain leave to amend its proof (t). Unless he has been registered

as a member a trustee in bankruptcy will only be entered on the list

in his representative capacity (u) . It has been doubted whether where
the bankru])tcy precedes the winding-up, but has not been then

closed, the trustee in bankruptcy can be put on the list of con-

tributories. This doubt depends on the fact that it is said that the

(o) S. 50. See supra, p. 2S4. dividends in respect of sucli balance

(p) S. 55, and s. 13 of tlie Bank- until tlie claims of the other
ruptcy Act, 1890. separate creditors of such con-

(q) S. 127. R. 17 of the Limited tributory for valuable consideration

Partnership (Winding-up) Rules, in money or money's worth have
1909, provides tliat notwitlistanding been satisfied.

anything contained in s. 127 or 151 (r) Companies (Consolidation)

of the Companies (Consolidation) Act, 1908, s. 151 (2) (r).

Act, 1908, the liquidator shall not («) ExpartcBall(\^~iA),\OQ\\.AS.

in the event of any contributory (/) See Second Schedule to tlio

being adjudged bankrupt, entering Bankruptcy Act, 1883, rr. 13 and
into any arrangenient to pay his 14, and First Schedule to the samo
creditors less than 20«. in the £ or Act, r. 10: Be Jmninqs (1851), 1

dying in insolvent circumstances, Ir. Ch. 236 and GG4 ; liv Hour, Ex
and of an order being niado for parte West Coast Goldfields, [1904]

the administration of his estate 2 K. B. 489, where the lien had
according to the law of bankruptcy, Ijecn created by an alteration of

have power to prove, rank, claim, the artieios after proof and leave

and draw a div'idend for any balance to ameud was refused,

against the estate of such contri- (w) Stone's Case (1850), 3 De
butory or to take and receive G. & Sm. 220.
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section deals only with contributories and not with members becoming

bankiupt (x), but it will be observed that the liability of a contribu-

tory commences for some purposes, at all events, when he agrees to

take his shares {y), and in Hasties Case (z), the view was taken that

the section 77 of the Act of 1862, which corresponded to section 127

of the present Act, but contained a reference to persons insolvent

before the Act of 1802 came into force, and so showed that it must

in some cases apply to bankruptcies whicli preceded the winding-up,

did in some cases a))))ly where the bankruptcy preceded the winding-

up, though not so as to make a trustee liable for calls, which, under

the then law of banlcruptcy, were not provable at the date of the

bankruptcy. It is thought, on the whole, that a trustee in bank-

ruptcy may in such case be put on the list («). This view is con-

firmed by the cases of deceased contributories under section 126 of

the Act which have already been dealt with {aa).

Where a trustee disclaims he is discharged as from the date w'hen

the property vested in him from all personal liability in respect of

the property disclaimed (h), and the estate will be released even if

the bankruptcy took place after the liquidation, and it is thought,

after a call has been made (c). In case of disclaimer the company

may, however, prove for any injury it has suffered. In some cases

this will be the amount unpaid on the shares disclaimed less any

benefit the company may be able to obtain under section 55 (6) of

the Bankruptcy Act, 1883 (d), but where the whole of such amount
is not required for the purposes of the winding-up the liquidator will

only be entitled to prove for the amount required (e).

Persons who have transferred their Shares to Transferees

WHO have not been Eegistered.

Turning to IV. The cases where the person has been a member
and his name is on the register at the date of the winding-up, but it

is alleged that he got rid of his shares before that date and that his

name ought not then to have appeared on the register.

Where a member has sold his shares and a duly executed transfer

of them has been presented to the company for registration before

the winding-up of the company, there if the transfer has not been

(x) See Buckley, 9th Ed. p. 29G. application apparently in his cha-

(y) Companies (Consolidation) racter of contributory, without
Act, 1908, s. 125 : Williams v. objection being taken.
Harding (1860), L. R. 1 H. L. 9 ;

[aa) Supra, pp. lUGand 1117.
Ex parte Camvell (18G4), 4 De {b) Bankruptcy Act, 1883, s.

G. J. & S. 539 ; Ex parte Hatcher 55 (2).

(1879), 12 C. D. 284. (c) West of England Bank (1879),
(z) (1869), 4 Ch. 274; Martin's 12 C. D. 288.

Patent Anchor Co. v. Morton (1868), [d) Re Hallett, Ex parte National
L. R. 3 Q. B. 300 ; but see contra. Insurance Corporation (1894), 71
Financial Corjioration v. Lawrence L. T. 408 ; 1 Mans. 380.

(1869), L. R. 4 C. P. 731. (e) Re Hooley, Ex parte United
(a) In Rowers Trustee's Claim, Ordnance and Erujineering Co.,

[1900] 1 Ch. 1, the trustee made an [1899] 2 Q. B. 579.
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registered owing to the default of the company, the Court will order

the register to be rectified by substituting the name of the transferor

for tliat of tlie transferee (/). So where a transfer had been pre-

sented but had not been registered for a period of three weeks while

petitions were pending the delay was held to be unreasonable (//),

and where a transfer had been approved by tlie director whose duty

it was to inspect transfers, but liad, contrary to the ordinary practice

of the company, not been confirmed and registered at the next meeting

of directors, the register was rectified after the winding-up {/>), and

the same result followed where a transfer was made in the same

circumstances, and before it was registered the transferee died, and

no personal representatives of his existed (i). In all these cases the

directors had a discretion to refuse the transfers {k) but they had not

exercised it, and tliere was no reason why they should have done

so, and the Court will not, where a transfer has been duly submitted,

assume that directors would in the exercise of their discretion have

refused to register it, uidess there is some reason for such refusal (/),

but where the transfer was to a man of straw, and a considerable

time had elapsed after the transfer was deposited at the ofi&ce of the

company, during which time it was marked for inquiry but no

decision was come to, the Court refused to order the register to be

rectified (?»). The principle at the bottom of the rectification cases

being that section 32 of the. Act is applicable as well after as before

the commencement of a winding-up (>?), but subject in the case of

transfers which have taken place after the commencement of the

winding-up to the considerations mentioned below, and that default

has been made or unnecessary delay has taken place in entering on

the register the fact of the transferor having ceased to be a

member (o).

Thus, the Court has refused relief to a transferor who lodged his

transfer for registration at a time when according to the ordinary

practice of the company it could not have been registered before the

( / ) Manchester and Oldham Bank 219; see also Union Debenture Co.

(1885), 54 L. J. (CH.) 926. v. Fletcher (1895), 59 J. P. 708,

(g) Lott'c'5 Ccwe (1870), 9 Eq. 589. where relief was refused, winding-

(h) Nation's Case. (1886), 3 Eq. up having supervened while the

77 ; HilVa Case (1867), 4 Ch. directors were making inquiries,

769 n. tlio result of which justified a
(i) Fyfe's Case (1809), 4 Ch. 708. refusal.

[k) These cases of course apply (n) See Sussex Brick Co., [1904]
with oven greater force where there 1 Ch. 598, and the cases cited with
is no such discretion : IVesion's it, ante, p. 1101, and also the ease
Case (1868), 4 Ch. 20. cited in the next not«.

{I) See Evans v. Wood (1808), 5 („) See Companies (Consolida-
Bq.[); Paine X. Hutchinson {imS), tion) Act, 1908, s. 32 (1) (h)

;

3 Cii. 388, and cp. Walker's Case Marshall v. CAamorgan Iron and
(1866), 2 Eq. 554. Coal Co. (1868), 7 Eq. 129.

(m) Shipinan's Case (1868), 5 Eq.
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winding-up (j)), and where a transfer was lodged at a time when the

company had stopped business and the directors had passed a resolu-

tion to register no further transfers (q). Nor will there have been un-

necessary default or delay on the part of the company where it is

the duty of the company, acting as agents for the purchaser to get

his signature to a transfer, and it has been impossible to do this

before winding-up (/•), or where the articles require transfers to be

by deed and no deed of transfer has been executed (s), or where the

articles {t) or even the practice of the company {u) require the transfer

to be executed by the transferee and it has not been so executed,

or where no transfer at all of the shares has been executed (x) nor

will relief be given where directors have properly refused to register

a transfer (_?/), and in such case the company is under no obligation

to notify the transferor of their refusal {z). At the same time, it

would seem wholly wrong to say, as was said in Lord R. Montaf/u's

Case (a), that, where a transfer which the company is bound to

register is presented, and the company delays the registration, the

transferor must suffer ; and this proposition is certainly not borne

out by Marshall v. Glamorgan Iron and Coal Co. (b), where a company

was held to be bound to register a transfer to itself of shares which

it was held to have validly agreed to accept, and seems contrary not

only to many of the cases above cited, but also to Cawley & Co. (c).

It is, no doubt, in spite of the provisions of section 28 of the Act, the

duty of the transferee to see that the transfer is registered (rf), but

if he fails in lodging the transfer for registration the Court will not

{p) Shepherd's Case (1866), 2 Ch.

16. It is thought that Ward and

GarfiVa Case (186V), 4 Eq. 189, is

quite inconsistent with this case,

and was therefore wrongly decided.

See also Walker's Case (1866), 2 Eq.

554.

(g) Alexander Mitchell's Case

(18^9), 4 A. C, 548, 567; Ruthcr-

Surd's Case (1879), 4 A. C. 548, 581 ;

Nelson Mitchell v. City of Glasgoio

Bank (1869), 4 Ch. 624 (cases

wliich turned perhaps partly on the

articles) ; see also the decision of

KoMiLLY, M.R., in ShepJierd's

Case (1866), 2 Eq. 564 (afterwards

affirmed on other grounds, 2 Ch.

16), and his remarks in Nation's

Case (1866), 3 Eq. 77, 81 ; and cp.

also Allin's Case (1873), 16 Eq.

449 ; ChappeU's Case (1871), 6 Ch.

902 ; Taurine Co. (1883), 25 C. D.

118.

(r) Marino's Case (1867), 3 Ch.

596.

(s) MacEucn v. West London

Wharves and Warehouses Co. (1871),

6 Ch. 655

(0 Walker's Case (1866), 2 Eq.

554 ; Musgrave and Hart's Case

(1870), 5 Ch. 193.

(m) Marino's Case (1867), 2 Ch.

596.

(a;) Per Lord Penzance in Alex-

ander Mitchell's Case (1879), 4 A. C.

548, 567, at p. 576

{y) Holden's Case 1869), 8 Eq.

444.

(z) Custard's Case (1869), 8 Eq.

438.

(a) (1888), W. N. 137. The case

is very imperfectly reported.

(6) (1868), 7Eq. 129.

(c) (1889), 42 CD. 209.

[d) Ward and Henry's Case (1867),

2 Ch. 431 : Skinner and City of

London Marine Insurance Co, (1885),

14 Q. B. p. 883.



Rectification on Liquidator's Application 1135

remove tlie transferor's name fi-om the register (c), and where there

is a dispute as to title between the transferor and transferee the

Court will usually not decide it in the winding-up (/). In such

cases if the transferee has been in default the transferor will be

entitled to be indemnified by him (//), but in a proper case the

transferee may be ordered to concur in all steps that may be necessary

and proper for rectifying the register (A).

Where a person has sought to get a transfer registered while the

company is a going concern and the company has declined to allow

registration, the Court will not after winding up rectify at the

instance of the liquidator (i), but delay in applying for rectification

if it occurs after winding up will, as a rule, not be fatal to an applica-

tion for rectification, where the transfer should have been registered

before the winding-up {Jc). It would seem, however, that the Court

will not rectify the register at the instance of a transferee where his

conduct has been such as to render it inequitable to give him relief,

e.g. where he has induced the directors to postpone a call so as to

enable him to consult certain shareholders whom he represents, and
has taken advantage of the interval to transfer his shares to a man
of straw, the articles enabling the directors to decline to register a

transfer from a person indebted to them (I).

In the case of a winding-up by or subject to the supervision of

the Court every transfer of shares or alteration in the status of

members made after the commencement of the winding-up will,

unless the Court otherwise orders, be void (m). This section does

not as between vendor and purchaser invalidate a contract for sale

of shares whether made before winding-up and not completed (n)

(e) Head's Case and White's Case Bristowe (1869), 4 Oh. 3 : unless it

(1867), 3 Eq. 84, 86; Marshall v. ultimately turns out that such name
Glamorgan Iron and Coal Co. (ISQ8), is not the name of a person able
7 Eq. 129. and willing to piu-chase : Nickalls

(/) Ward and Henry's Case v. Merry (1875), L. R. 7 H. L. 530,

(1867), 2 Ch. 431. The question or unless registration is guaranteed :

as to the jurisdiction in these cases Cruse v. Paine (1869), 4 Ch.

to rectify the register haa already 441.

been discussed, supra, i>p. 190 and (i) ^tc/tcZZ'a Case (1867), 3 Cli. 119.

197. (/.•) ShcwdVs Case (1867), 2 Ch.

(g) Evans v. Wood (186S), 5 Eq. 9. 387 ; Fyje's Case (1869), 4 Ch. 768.

{h) Paine v. Hutchinson (1868), (/) Ex parte Parker (I.S(;7), 2 (ii.

3 Ch. 388 (varying the order made 685.

in 3 Eq. 257). In the case of {m) Companies (Consolidation)

Stock Exchange contracts, whore Act, 1908, s. 205 (2).

there have been subsales, the origi- (n) Chapman v. S/tepherd, White-

nal purchaser will be relea.sed wlien head v. Izod (1867), 2 C. P. 228 ;

the ultimate purchaser's name has Paine v. Hutchinson (1868), 3 Ch.

been given to the ultimate seller, 388 ; Evans v. Wood (1868), 5 Eq.

or at all events when he has accepted 9 ; but see Brrtningham v. Sheridan

such name : Grisscll v. Bristowe (1864), 33 Beav. 660, where it was
(1869), L. R. 4 C. P. 36 ; Coles v. ©ssurped th^t the contract was
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or made after winding-up (o) ; but the Court lias declined under this

section to rectify the register at the instance of the vendor where

both parties contracted in ignorance of a petition on which a com-

pulsory order was made and no transfer was executed (p). At the

same time it would appear that in a proper case the section will

enable a vendor to get the name of his purchaser substituted for his

own name [q). The Court, in giving leave under section 205 (2) to

rectify the register, where there has been no delay or default on the

part of the company, bears in mind the fact that the principle at

the bottom of all the winding-up sections is that as the tree falls so

shall it lie, and in such cases unless the proposed transfer can in some

way or other be shown to be advantageous to the company, the Court

will always be slow to sanction it at all events where the whole

transaction has taken place after the winding-up of the company (r),

where, however, only the transfer takes place after that date, and

the contract on which the transfer was founded was prior to the

winding-up, it may be disposed to take a more lenient view (s),

though even in such cases it is-thought that the interest and advantage

of the company will be the paramount consideration, and on any

such application the company should be a party (r). The Court

will on the application of the company rectify the register where

the allotment was bad and the allottee knew all the facts (t).

Where a transfer has been sanctioned under this section, the

transferee's name must be substituted for that of the transferor on

the A list of contributories, but the name of the transferor, or, where

there have been several transfers of the same shares during the

winding-up, the names of all the transferors must be put on the B
list of contributories (m). All other persons who have been members

within a year of the winding-up (x) will be liable to go on the B list

of contributories. Thus, if there have been several transfers, all

conditional on the company accept- 1100.

ing the purchaser as a member. (s) See Paine v. Hutchinson

This is certainly not the case with (1868), 3 Ch. 388 ; and Musgrava

Stock Exchange contracts as a rule : and Hart's Case (1868), 5 Eq. 193,

Stray v. Russell (1859), 1 E. & E. explained therein on this point.

888, 917; London Founders' As- {t) Sly, Spink cb Co., [1911] 1 Ch.

sociation v. Clarke (1888), 20 430.

Q. B. D. 576 : nor it is thought (u) Taylor's, Phillips', and Eich-

usually with other contracts. ard's Cases, [1897] 1 Ch. 298.

(o) Rudge v. Botvman (1868), (a;) Where there is a voluntary

L. R.. 3 Q. B. 689. winding-up followed by a com-

{p) Eramerson's Case (1866), 1 pulsory order, the presentation

Ch. 433. of the petition for such order will

(q) Jbid. be the commencement of the

(r) Onward Building Society wiuding-up though the Court can
{No. 1), [1891] 2 Q. B. 463. The adopt a list of contributories which
matter can be raised on the wind- has been settled in the voh ntary

ing-up, the liquidator being served. winding-up: Taurine Co. (1883),

See Orders, supra, pp. 1099 and 25 C. D. US.
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the transferors will he liable (y), if the shares have within the year

been forfeited (c) or validly surrendered and cancelled (a), the

persons in whose names they stood at the date of forfeiture or can-

cellation, and any persons who transferred to them within the year

will be liable (6). If shares have been allotted under a void con-

tract (c) or one which was voidable and has been avoided {d), then

the person to whom the shares have been allotted will not be liable,

and where shares have been validly surrendered and cancelled and

after both cancellation and winding-up, the person to whom the

shares were allotted foiind that there were misrepresentations which

would have entitled h'.m to rescind his contract, he was held not to

be liable to be put on the B list of contributories (e). This view

would seem to be borne out by Aaron's Reefs v. Tiviss (/). A person

who more than a year before the winding-up transfers to an infant

will not be liable to be put on the B list of contributories, if the shares

have subsequently been transferred to an adult, even if the subse-

quent transfer was within the year (//). In this case it may be that

there will be no one on the list of B contributories for the shares so

transferred (g), and this may also occurwhere a past member becomes

bankrupt (/i).

It would seem that in a proper case the Court can rectify the

register so as to put the name of a person on the B list of con-

tributories {i).

Past members of companies registered but not formed under the

Act (k), and of illegal associations (/), which have been wound up, are

liable to be put on the B list of contributories, in the same way as

past members of other companies.

Other cases where there are two classes of contributories are the

case of a company limited by guarantee and having a share capital,

and also the case of unlimited companies which may provide for

different classes, e.g. shareholders and policy-holders (w). In the

(y) Humby'a Case (1872), 26 (/ ) [1896] A. C. 273.

L. T. 9.36; Kellock v. Entlioven [g) Oooch'a Case (1872), 8 Ch.

(1873), L. R. 9Q. B. 241. 266.

{z) Creyke'a Case (ISQ9), 5 Ch. G3. (h) See McEwen'a Case (1871),

(a) Bath's Case (1878), 8 C. D. 6 Ch. 582, and a/i/e, p. 1130.

334. (i) Wciker8hcim:s Case (1873),

(6) Bridgcr'a Case and NiclVa 8 Ch. 831.

Case (1869), 4 Ch. 266. (it) Ramsay's Case (1876), 3 C. D.

(fi) Ward's Case (1870), 10 Eq. 388.

659; Batli'a Case (1878), 8 C. D. [l) Ex parte Lyncs (1875), 38

334. L. T. 90.

(d) Bath's Case (1878), 8 C. D. (m) Winstonc's Case (1879), 12

334; WrigWa Case (1871), 7 Ch. C. D. 239; and see Smith's Case

55; Ex parte Walstab (1851), 20 (1809), 4 Ch. 611; Blyth db Co.'a

L. J. (cH.) 58. Case (1872), 13 Eq. 529, as to not

(e) Wright's Case (1S71), 7 Ch. stamping a pohcy of marine in-

55. surance under the old law ; and

S.C.L. 4 D
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absence of special provision it would appear that in sucli cases the

shareholders will be primarily liable (n), and a policy-holder may, if

the articles so provide, cease to be a member, even where no person

is substituted as a member (o), and this will be so even where there

is a person who gets the benefit of the retiring member's policy {j)).

Companies Registkred but not formed under the Act and

Unregistered Companies.

With regard to companies which have registered under Part VII.

of the Act, the Act provides (q) that

—

In the event of the Company being wound-up, every person shall bo

a contributory, in respect of the debts and Habilities of the Company con-

tracted before registration who is Hable to pay or contribute to the pay-

ment of any debt or liability of the Company contracted before regis-

tration, or to pay or contribute to the payment of any sum for the

adjustment of the rights of the members among themselves in respect

of any such debt or liabiUty ; or to pay or contribute to the pay-

ment of the costs and expenses of winding-up the Company, so far as

relates to such debts or liabilities as aforesaid ; and every contributory

shall be hable to contribute to the assets of the Company, in the course

of the winding-up, all sums due from him in respect of any such liability

as aforesaid ; and in the event of the death, bankruptcy, or insolvency,

of any contributory or marriage of any female contributoiy, the provisions

of tliis Act, Avith respect to the personal representatives, heirs, and devisees

of deceased contributories, to the trustees of banki'upt or insolvent con-

tributories, and to the Uabihties of husbands and wives respectively, shall

apply.

With regard to unregistered companies the following provisions

are applicable (r) :

—

(1) In the event of an unregistered Company being woimd-up every

person shall be deemed to be a contributory who is hable to pay or contribute

to the payment of any debt or liabihty of the Company, or to pay or con-

tribute to the payment of any sum for the adjustment of the rights of the

members among themselves, or to pay or contribute to the payment of

the costs, and expenses of wuiding-up the Company, and every contributory

shall be hable to contribute to the assets of the Company all sums due

from him in respect of any such habUity as aforesaid.

Provided that in the case of an unregistered Company within the

Stannaries, a past member shaU not be hable to contribute to the assets

of the Company if he has ceased to be a member for two years or more;

either before the mine ceased to be worked or before the date of the winding-

up order.

(2) In the event of the death, bankruptcy, or insolvency, of any con-

tributory, or marriage of any female contributory, the provisions of this

Aet with respect to the personal representatives, heus, and devisees of

the Stamp Act, 1891, s. 95 (2), as 639.

to stamping a policy after execu- (p) Sanders' Case (1882), 20 C. D.
tion. 403.

(n) Albion Life Assurance (IHHO), (q) Companies (Consolidation)

16 C. D. 83. Act, 1908, s. 263 (ii.) (/).
(o) Browns Case (1881), 18 C. D. (») Ibid., s. 269.
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deceased contribufcories, to the trustees of bankrupt or insolvent coiitri-

butories, and to the liabilities of husbands and wives respectively, shall

apply.

Under these sections not every debtor to the companj' is a con-

tributory, nor is a person who has taken shares in the name of a

trustee, though, no doubt, he will be equitably liable to the trustee,

and the company may be able to get at hiin through the trustee (s).

Again, an officer of the company who is liable to refund assets he

has misappropriated is not a contributory (/). The legal or equitable

liability referred to in the Act is a liability to contribute in the

character of a partner. Instances of the equitable liability are

afforded by the cases of a person who has not taken shares, but is

bound in equity to the company to do so {u), or who has got rid of

his shares by some improper device which the Court can go behind (x).

Again, a person who has transferred shares but is still liable for

calls made before transfer is not liable as a contributory (//), and a

mortgagee of a ship which was insured with a nuitual marine in-

surance society was not liable as a contributory in respect of a

guarantee for the payment of all averages and contributions due or

to become due in respect of such ship, which lie had given to the

society, in accordance with its rules (2).

Under the old Winding-up Act of 1848, the question of who was

or was not a contributory was much discussed in Briglit v. Ihillon {a),

but it may be stated that the general rules as to whether a person

has or has not agreed to become a member of or partner in any

unregistered conipany or society will depend very much on the same
principles as those already considered in the case of companies

registered under the Limited Liability Acts, except that in companies

incorporated by special Act of Parliament, the special Act may antl

usually does make certain persons, generally the promoters,

members (6). How far any person who has been a member has

ceased to be one will depend partly on the principles already

enunciated and partly on the Acts of Parliament and documents

which apply to the company in question.

(fl) Britifih Nation Life Assurance 45 C. D. .537, .'548 ; see also Arthur

Association (1878), 8 C. D. 079. Average Association (187(5), 3 C). i).

{t) Davies" Case (1800), 4."> C. D. .522, 52G.

537. (y) Ex parte. Lilthdale. (1874), 9

(m) Moore and de la Torre's Case. Ch. 2.57.

(1874), 18 Eq. (>Gl ; cp. Moore (2) Lee and Moon's Case (18r)8),

Bros, tt Co., [18091 1 Ch. 027; .5 Eq. 308.

Todd V. Millen, [1910] S. C. 808, («) (lSr,2). 3 H. L. C. 341.

as to the very doubtful equity in (6) Portal v. Einmens (1870), 1

this case. C. P. D. 201, 004; Kincaid's Case.

(.t) Per James, L.J., in British (1870), 11 Eq. 192; Forbes' Case
Nation Life Assurance Association (1875), 19 Eq. 353 ; Sotith London

(1878), 8 C. D. 079, at p. 708, cited Fish Market Co. (1888), 39 C. D.
and followed in Davies' Case (1890), 324.
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The question of the liability of members whether past or present

of a company or society depends on tlie further cpiestion whether
such company is incorporated or not. If it is incor])orated the

members will only be liable if and to the extent that the Act of

Parliament or the document governing the company so provides (c).

If the society is unincorporated the members will on principles of

partnersliip or of principal and agent be liable for all contracts

entered into by the society during their membership, unless such

contracts otherwise provide or were beyond the scope of the authority

given to the society, or some Act of Parliament otherwise pro-

vides (d).

To apply these rules to the various companies and bodies which

can be wound up under the Act {c).

I. iNCORrORATKD COMPANIES.

1. Companies governed by the Companies Clauses (Consolida-

tion) Act, 1845. This will include companies incoiporated by
special Act of Parliament or by Provisional Order under some special

statute {e.g. The Light Railways Act, 1896), where the Statute or

Provisional Order incorporates the Companies Clauses (Consolida-

tion) Act, 1845, and the later Acts amending it. In these cases the

liability of a shareholder is limited to the amount unpaid on his

shares
( / ). Such liability apparently only extends to existing

shareholders, and if Part I. of the Companies Clauses Act, 1863, is

incorporated the company may accept a surrender of its shares.

It would seem doubtful whether directors may transfer their shares

before the first general meeting under the usual clauses of special

Acts (ff).

2. Companies incorporated under the Joint Stock Companies

Act, prior to 1856. Here the liability of all members is unlimited {h),

but proceedings cannot be taken against a person who has been a

member of a company formed under 7 & 8 Vict. c. 110 after three

years from the time when he ceased to be a member, or for debts

contracted after he ceased to be a member (i), or under 7 & 8 Vict.

c. 113 for debts for which he would not be liable were the company

(r) Sheffield and South Yorkshire
Permanent Building Society (1889),
22 Q. B. D. 470.

{d) West London and GeMcral
Permanent Benefit Building Society,
[1894] 2 Ch. 352.

(e) A British subject who is resi-

dent in England and who is a
inomber of a foreign company will
be subject to the laws of the country
to which tlie company belongs, but
will in the absence of express agree-
ment not have agreed to submit to
the jiu'isdiction of its courts : Copin

V. Anderson (1874), L. R. 9 Ex. 345 ;

1 Ex. D. 17 ; Emanuel v. Symon,
[1908] 1 K. B. 302.

( / ) Companies Clauses (Con-

solidation) Act, 1845, ss. 21 and 36.

(g) South London Fish Marlcct

Co. (1888), 39 C. D. 324; and see

Kipling V. Todd (1878), 3 (!. P. 1).

350.

{h) 7 & 8 Vict. c. 110, s. 25;
7 & 8 Vict. c. 113, s. 7 ; Greenwood''

a

Case (1854), 3 De G. M. & G. 459.

(/) 7 & 8 Vict. c. 110, s. UG.
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an ordinary puitncrsliip (/o). Shares in such companies may he

surrendered if and in manner authorized hy the company's deed of

setthnncnt (/). The Act of 1855, though it enahled members to

limit their huhihty, gave creditors {tn) the same remedies and to the

same extent as under the earhcr Acts.

3. These enactments were followed by the Act of 1850, the Joint

Stock Companies Act, 1857, and the Joint Stock Baid-cinf; Companies

Act, 1857. Under these Acts it appears that substantially the same

rules are applicable as under the existing Acts, except that an

existing shareholder in an unlimited company was only released after

three years. These Acts for tlic first time really recognized limited

companies, and were consolidated by the Act of 1862.

4. Companies incorporated by Royal Charter. xVt common
law the Crown could not by a charter make the members of such a

company lial)le for its debts (/?), but now by 7 Will. IV. & 1 Vict.

0. 74 (n), which replaces some earlier Acts, the Crown can do this.

5. Incorporated building societies. The Act of 1874, which

deals with these societies, recognizes the right of withdrawal {},), and

provides (g) that " the liability of any member of any society under

this Act in respect of any share upon wliich no advance has been

made shall be limited to the amount actually paid or in arrear on

such share and in respect of any share upon which an advance has

been made shall be limited to the amount payable tiiereon under any

mortgage or otiier security or under the rules of the Society." It

follows that a member who has witlidrawn is not lial)le at all (/•).

The position of members of a building society originally formetl

under the Act of 1836 but incorporated under the Act of 1874 (and

every such society formed after the year 1856 is required to become

so incorporated )(/•), is precisely similar to that of a member of a

society originally incorporated under the Act of 1874, and his

liability is limited by section 14 of the Act of 1874, even as regards

liabilities previously incurred (.s).

Where there are no outside creditors, or where the assets of the

company apart from calls are sufficient to provide for them, an

unadvanced memi^er cannot be put on the list of contributories

(k) 7 & 8 Vict. c. U;}, s. 10. Building Societies Act, 1804; hut

{I) See Evans v. Sinullcotnbc the right of withdrawftl is ro-

(1868), L. R. 3 H. L. 24'J, and the cognixod by s. 1 (b) and (r) of that

other ca-ses in tlie same company Act.

in all of wliich it was recounizcd (7) S. 14.

that a surrender acf|uiescoil in hy (r) Building Sucictii's Act, 1804,

all momhers or authnrized hy tiio s. 25 (2).

ruins would bo good. (.v) Prr VVkkjht, J., WcH Lorulon

(m) See s. 7. ami Gem rat Pi nitatx^tU liriyfit

in) Elvc V. Boyton, [18'JIJ 1 C'li. liuildiwj Sociitij, [18!l41 2 Ch. :J.52,

501. at p. 371, citing Fountain s Case
(o) See s. 29. (1805), 4 Do G. J. & S. UU9.

(p) See s. 10 (5), repealed hy tlio
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against Lis will (t), for a member is under no liability to contribute to

the assets for the purpose of adjusting the rights of the contributories

inter se, and can only be required to pay off the amount payable on
his advance under any mortgage or other security or under the

rules of the society {n) ; but where there are outside creditors and
calls are or may be necessary an advanced member will or may be

liable to be put on the list of contributories (pc), but he will only be

liable to pay the amount payable under the rules at the time or times

and subject to the conditions therein expressed (?/).

An unadvanced member can, it would seem, only be put on the list

in respect of the amount he is in arrear in respect of his shares (2),

That would be the amount actually due from him at the date of

the winding-up (a).

Members who have given notice of withdrawal remain members
until they are actually paid out (6).

7. Friendly societies may register under the Companies (Con-

solidation) Act. Such registration does not affect any right or

claim subsisting against or ajiy penalty incurred by the society, and,

for the purpose of enforcing such right, claim, or penalty, the society

may be sued and proceeded against in the same manner as if it had

not become registered as a company ; and every such right or claim

or the liability to any such penalty will have priority as against the

property of the company over all other rights or claims against or

liabilities of the company (c).

8. Industrial and Provident societies may register under the

Companies (Consolidation) Act, 1908, and companies may register

under the Industrial and Provident Societies Act, 1893. The
liabilities incurred before registration being in each case the same as

in the case of friendly societies with regard to their contracts before

registration {d). These societies when registered become incorporated

{t) MiddlcsbnroiKjh, Rrdcar, and
Saltburn Biiilding Society (1889),

' 58 L. J. (CH.) 771 ; Britannia Per-

man nt Benefit Building Society

(1892), 65 L. T. 196.

(u) Brownlie v. Russell (1883),

8 A. C. 235 ; Tosh v. North British

Building Society (1886), 11 A. C.

489.

(x London Provident Building

Society v. Morgan, [1892] 2 Q. B.

266 ; Doncaster Permanent Building

Society (1867), 3 Eq. 158.

(y) Building Societies Act, 1894,

R. 10.

(z) Building Societies Act, 1874,

s. 14.

(a) See Sheffield and South York-

shire Permanent Building Socirty

(1889), 22

Brownlie v.

23.5.

(6) Sibun

C. D. 354

Q. B. D. 470, 476;
Russell (1883), 8 A. C.

V. Pearce (1890), 44

Pepe v. City and Sub-

tirban Permanent Building Society,

[1893] 2 Ch. 311, where the priority

given by the notice of withdrawal

was lost by an alteration of the

rules after the notice had matured.

(c) Friendly Societies Act, 1896,

s. 71 ; and see -post, p. 1145, as to

friendly societies which have not so

registered.

{d) Industrial and Provident

Societies Act, 1893, ss. 54 and 55.
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companies with limited liability (e), and this was also the case with

societies under the earlier Acts of 18G2 and 187G, but not with

societies under the Act of 1852 (/), which, however, coiild register

imder the later Acts.

The Act of 1893 applies to all incorporated societies
( g).

Where an incorporated society is wound-up in pursuance of an

order or resolution the liability of a present or past member of the

society to contribute for payment of the debts and liabilities of the

society the expenses of winding-up and the adjustment of the rights

of contributoiies amongst themselves is qualified as follows :

—

(a) No individual society or company who or which has ceased

to be a member for one year or upwards prior to the com-

mencement of the winding-up shall be liable to contribute.

(b) No individual society or company shall be liable to contribute

in respect of any debt or liability contracted after he or it

ceased to be a member.

(c) No individual society or company not a member shall be

liable to contribute unless it appears to the Court that the

contributions of the existing members are insufficient to

satisfy the just demands on the society.

(d) No contribution shall be required from any individual society

or company exceeding the amount if any unpaid on the

shares in respect of which he or it is liable as a past or

present member.

(e) An individual society or company shall be taken to have

ceased to be a member in respect of any withdrawalile

share withdrawn from the date of the notice or application

for withdrawal (A). Shares can, if the rules permit, be

transferred or withdrawn (i).

II. Unincoroprated Companies.

1. Unincorporated companies privileged by letters patent

under 7 Will. IV. & 1 Vict. c. 73. The letters patent may provide

for the liability of members of such companies being limited, and the

members will, if there is such a limit, l)e liable only to the extent

specified in the letters patent, such liability being enforced in such

manner and subject to such provisions as is specified in the letters

patent (l).

((') IndiLstrial und I'ruvidi'iit Socii-tios Act, iS'Mi, s. 3.

Sr)ciotios Act, 189;$, s. 21. (/') Ibid., s. 00.

(/) These societies could not {i) Ibid., s. 10 and Schedule II.

under the Companies Act, 1862, bo See also United Service Share

wound up if not registered : Chat- Purchase Society, [1909] 2 Ch. 326,

ham Co-ojjerative Industrial Society on these provisions.

(18G4), 33 L. J. (CH.) 737. {/) 7 Will. IV. & 1 Vict. c. 37,

((/) Industrial and Provident s. 4.
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The Act conteinplatcs persous ceasing to be members by trans-

fer (m) and otherwise («). In the absence of any limit in tlie charter,

the liability of a shareholder in such a company would appear to be

the ordinary partnership liability, viz. unlimited as regards debts

while he was a shareholder.

2. The liability of members of companies empowered by special

Act of Parliament to sue by a public officer and not incorporated is,

unless otherwise provided by such Act, unlimited (o).

3. With regard to banking companies under 7 Geo. IV. c. 46.

Present members are primarily liable for all debts, whether incurred

before or during their membership (p), but with leave execution may
also be issued against any person who was a member at the time

when the contract or engagement on which the judgment was founded

was entered into or before it was executed, if the judgment cannot

be satisfied from the present members (q). The liability of members

is, subject to this, unlimited.

4. Unincorporated building societies. Here on the ordinary

principles of principal and agent, if the assets including the un-

matured subscriptions of the unadvanced members and the un-

matured instalments of the advanced members are insufficient to

pay the debts properly incurred by the society, all persons who were

members whether advanced or unadvanced when such debts were

incurred will as against outside creditors be liable (r) ; but loan

creditors of such societies have no rights against the members

personally, they can only look to the assets for repayment (s). As

between the members themselves the advanced members will not

usually be liable to make good any losses sustained by the unadvanced

(m) 7 Will. IV. & 1 Vict. c. 73, (s) A rule authorizing the direc-

s. 9. tors of such a society to pledge the

(n) Ibid., s. 8. credit of the members would be

{o) Aldridgev. Calo (ISl2), L. B,. ultra vires f West London and

4 P. C. 313. General Permanent Benefit Building

{p) Capes' Executors'' Case (1852), Society, [1894] 2 Ch. 352, following

2 De G. M. & G. 562. Murray v. Scott (1884), 9 A. C.

(q) 7 Geo. IV. c. 46, s. 13. 619 ; Birkbeek Permanent Building

(/•) West London and General Society (1911), 28 T. L. il. 46.

Permanent Benefit Building Society, This last case decides following

[1894] 2 Ch. 352. In this case Guardian Permanent Benefit Build-

the members had also to pay the ing Society (1883), 23 C. D. 440,

costs of winding-up other than that where there has been an

those of realization. See also Mur- ultra vires borrowing, the lenders

ray v. Scott (1884), 9 A. C. 519, will be entitled to repayment after

546-548, 554 ; Irvine and Fullarton all outside creditors and members

Property Invcstmeni and Building have been repaid. It is dillicult to

Society v. Guthbertson (1905), 8 see on what principle.

Fra. 1.
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niembtTs (t), l)ut their liability as also that of the unadvauced

members for this purpose would seem to depend wholly on the

rules {a).

(5) A\'ith regard to friendly societies as a general lule, it would

seem that their members would l)e liable for their debts as against

outside creditors. Legal proceedings must, it is true, be brought

against the trustees (x), but in such actions the society is the real

defendant (?/), and it is thought that members are in the same

position as members of unincorporated building societies (?), or of

industrial and provident societies under the Industrial and Provident

Societies Act of 1852 (a). With regard to the liability of the

members of friendly societies among themselves : to take first of

all the law relatmg to cattle insurance societies {i.e. societies for the

purpose of insurance to any amount against loss of meat, cattle,

sheep, lambs, swine, horses, and other animals against death from

disease or otherwise) or to societies specially authorized y)y the

Treasury to register under the Act for any purpose and to take the

benefit of section 31 of the Act.

With regard to these societies their rules arc to bind the society

or branch and the members thereof and all persons claiming through

them respectively to the same extent as if each member had sub-

scribed his name and affixed his seal thereto and there were in the

rules contained a covenant on the part of himself his heirs executors

and administrators to conform to the rules subject to the provisions

of the Act.

All sums of money payable by a member to such society or branch

will be deemed to be a debt due from such member to such society

or branch, and will be recoverable as sucli in the county court of the

district in which the member resides (h). In other fiieudly societies

the subscription of a person being or having been a member is not

recoverable at law (c).

(6) Cost-book mirung companies are usually partnerships for

working mines within the Stannaries, but they may be limited

{t) Droumlic v. Russdl (18813), 8 (z) Soo f<upra, p. 1144.

A. C. 235; Tosfi v. North British (a) See Myrrs v. liawnon (18(10),

BuiUUwj Sociclu (188(1), 11 A. C 5 H. & N. 09; Dean v. Millard

489. (18(13), 15 C. B. (n. s.) 19. It is

(u) Wc'it Ridijiff of Yorkshire. tlioiifjlit that on tlio question of the

Pciinanrnl Bentj'U BuildiiKj Sociil>/ liuhilily of nienil>er,s of friendly

(1890), 45 C. D. 403; seo also societies it will ulso ho useful to

lidiancc Buildimj Soculy (1892), cf)nsiilt TajJ Vale liailiray Co. v.

61 L. J. (c'li.) 453. Amahiamuti'd Socicly of liaitiniy

{x) Friendly Sociotioa Act, 1890, Scrrunts, [1901] A. C. 426; Harri-

s. 94 ; and soo ibid., s. 49, as to tho son v, Tiinmin-i (1838), 4 M. & W.
vesting of proi)erty in and tho 510.

liabiUty of trustees. (6) Friendly Socioties Act, 1890,

(y) Laskcy v. liuntz (1908), 24 s. 31.

T. L. R. 490. (c) Ibid., s. 23.
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companies. They are governed partly by custom, partly by statute,

and partly, no doubt, in eacli case by the instrument constituting

the partnership, which is usually tlie cost-book {d).

The Stannaries Act, 1869, extends only to mines within the

Stannaries of Devon and Cornwall, and subject to the jurisdiction

of the Court of the Vice-Warden or within the cognizance of the

Vice-Warden of the Stannaries (e), and does not extend to registered

companies, except where such companies are expressly mentioned

or necessarily imi^lied (/).

The Stannaries Act, 1887, extends also to registered companies

engaged or formed for working mines {i.e. metalliferous mines and

tin-streaming works (</)), within the Stannaries of Cornwall and

Devon (h).

The shares in a cost-book mining company are transferable, but

under the Act of 1869 a company is not bound to recognize a transfer

of a share until all calls made in respect thereof with interest and

expenses have been paid (i), or a transfer of a fractional part of a

share (k).

Moreover, a transfer of shares made for the purpose of getting

rid of the further liability of a shareholder as such for a nominal

or no consideration, or to a person without any apparent pecuniary

ability to pay the reasonable expenses of working a mine or to a

person in the menial or domestic service of the transferor will be

presumed to be a fraudulent transfer, and need not be recognized

by the company or by the Court on the winding-up of the company

whether the company be a registered or unregistered company (l).

Where a transfer has been registered and the transferee sued for

calls and the shares forfeited with knowledge of his insolvency, the

Court will not allow the company or its liquidator to take advantage

of this section {m).

By the custom of the Stannaries shares in a cost-book mining

company may be relinquished (n) ; when a share in a company

governed by the Act of 1869 is relinquished it must be carried to an

account to be called the Account of Eelinquished Shares, and will be

deemed to be the property of the company and may be disposed of

as the company thinks fit, and any shareholder may purchase such

share if sold (o).

(d) Lindley on Companies, Gth (k) Ibid., s. 15.

Ed. p. 1^2; ytannaries Act, 1869, (/) Ibid., a. 35.

s. 9. (7n) Chyjioweth's Case (1880), 15

(c) This meana now mines which C. D. 13.

wovild have been within the juris- (n) See Ex parte Palmer (1872),

diction of such Court had it not 7 Ch. 286 ; Frank Mills Mining Co.

been aboHshed. (1883), 23 C. D. 52: and the sec-

(/) Stannaries Act, 1869, s. 3. tions of the Acts next cited; pre-

(g) Stannaries Act, 1887, s. 3. ' sumably shares in hmited companies

(h) Ibid., s. 2. could not be so relinquislied.

(i) Stannaries Act, 1869, s. 14. (o) Stannaries Act, 1869, s. 21.
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Every relinquishment of a share in such a company must be by

notice in writing dehvered to the purser (p), and the company is not

bound to recognize the relinquishment of a fractional part of a

share (q). A statutory declaration in writing by the purser of such

a company tliat a share has been relinquished will be sufficient

evidence of the facts therein stated as against all persons interested

in the share and that declaration and the receipt of the purser to a

purchaser of the share for the price thereof if sold will constitute a

good title thereto, and the purchaser must be entered in tlie cost-

book as a shareholder in respect of the share, and thereupon he will

be deemed to be the holder thereof discharged as against the company

from all unpaid calls interest and expenses due to the company in

respect thereof accrued before his purchase, and he will not be bound

to see to the application of the purchase money, nor will liis title to

tlie share be affected by any irregularity in the proceedings in refer-

ence to such sale (r). AVhere a share in a com])any has been relin-

quished after November 30, 1887, and a valuation of the materials

and other assets of the company is required to be made as between

the shareholder who has relinquished and the continuing share-

holders, such valuation must be made on the basis that all the

continuing shareholders had at the same time relinquished their

shares (s).

Prior to this enactment each shareholder was by custom entitled

to relinquish his share in a cost-book mining company. On such

relinquishment the assets of the company were valued and also

its liabilities. If such assets exceeded the liabilities, he was entitled

to his share of the surplus. If the liabilities exceeded the assets,

he had to pay his proportion of the deficiency. Sums due to a

person under this custom were immediately due and payal)le at the

expiration of two years, and if there were not sufficient assets to

make the necessary payments calls could be made on the other

adventurers in the mine. Such sums were a debt provable in the

winding-up (I). In estimating the assets, the business was valued

as a going concern, and regard had to be had to the solvency of

shareholders and others who were indebted to the company (")• !*•

is difficult to sec the exact effect of the section, but it wo\ild seem

to take away any right to have calls made on co-adventurers and

jwssibly the right to have the business valued as a going concern.

In one case (j) a ])ra(ti(eof a company to accept surrenders without

(7^)
" rurser" means tlio purser for (r) Stannaries Act, 180!), s. 2;j.

tho time being of a company, and («) Stannaries Act, 1887, s. 21.

if there is no purser, then the (t) Ex parte Palmer (IS12). 1 L'h.

secretary for the time being, or 286.

if there is no secretary, then the (w) Frank Mills Minhig Co.

principal agent for the time being (1883), 23 C. D. 52.

of the company : ibid., s. 2. (.r) Jiodmin United Mines (1857),

{g) Ibid., s. 22. 23 Beav. 370.
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requiiiug payintnit uf anears was held good, but in these big

partnershi]5s it is very diilicult to show that a departure from the

general customs whicli is not sanctioned by the rules, has been

assented to by all the members {y).

After November 30, 1887, a relinquishment will not have any

effect if it is delivered within the six weelcs immediately preceding the

day on which a resolution to wind-up the company is legally passed

at a duly convened meeting of the company or on which an order

is made to wind-up the same by or subject to the supervision of

the Court (z). The Act of 1869 also contains provisions as to

forfeiture (a).

The position of shareholders in a cost-book mining company, then,

is as follows : The company is a mere partnership (h) unless registered

as a company, and may sue in the partnership name (r). It is no

doubt competent for the rules to provide that persons relinquishing

their shares (d) or transferring them (e) shall cease to be liable for

debts past as well as present, and such rules will be binding on the

co-adventurers. But as against outside creditors a person will be

liable for all debts incurred while he is on the register (/), and a

transferee will not be liable for any debts till he gets on the

register (g), though no doubt he will have to indemnify his transferor

against all debts whether incurred between the purchase and the

registration of the transfer (/<) or prior to the purchase (t). It

follows that a shareholder remains liable for the debts incurred

during his membership even after he ceases to be a member (A).

He is, however, now partly relieved from his liability by section

269 (1) of the Companies (Consolidation) Act, 1908 (/), which pro-

vides that in the case of an unregistered company within the

Stannaries being wound-up a former shareholder shall not be liable to

contribute to the assets of the company if he has ceased to be a member

(y) Frank Mills Mining Co.

(18S3), 23 C. D. 52.

(z) Stannaries Act, 1887, s. 22.

(a) Ss. 16 to 20.

(b) Peel V. Thomas (1855), 15

C. B. 714 ; Sibley v. Minion (1858),

27 L. J. (CH.) 53 ; Kittow v. LisJccard

Union (1875), L. R. 10 Q. B. 7.

(c) Escotl V. Gray (1878), 47 L. J.

(c. p.) 606.

(d) Fenn's Case (1854), 4 De
G. M. & G. 285.

(r) Mayhew's Case (1854), 5 De
G. M. & G. 837.

(/) Peel V. Thotnas (1855), 15

C. B. 714 ; Sibley v. Minton (1858),

27 L. J. (cH.) 53 ; Kittow v. Lis-

kcard C//u"on(1875),L. R. 10 Q. B. 7.

(rj) Thomas v. Clark (1856), 18

C. B. 662; Humby's Case (185'J),

28 L. J. (cH.) 875 ; but see Northry

V. Johnson (1852), lU L. T. (o. s.)

104.

(h) Walker v. Bartlett (185()), 18

C. B. 845.

(i) Mayhcvis Case (1854), 5 De
G. M. & G. 837.

(k) Chynowetlis Case (1880), 15

C. D. 13 ; but of. Bowcn's Case

(1856), 4 W. R. 800.

(/) Supra, p. 1138. This pro-

vision replaces section 25 of the Stan -

naries Act, 1869, which section is

repealed by the Companies (Con-

solidation) Act, 1908.
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for a period of two years or upwards before the mine has ceased to

be worked or before the date of the winding-up order. It has been

said tliat the words " the mine lias ceased to be worked " miuht

as well have been left out {n), but it is thou»j;ht that with the

proviso to section 2G9 of the Companies (Consolidation) Act, 1908

they relieve a past shareholder where the mine is continued to be

worked after the windinjf-up, and the shareholder was a member
within two years of the winding-up, but not Avithin two years of the

time when the mine ceased to be worked.

7. Savings bank certified under the Trustee Savings Bank Act,

1863 (o). With regard to institutions certified under this Act

which was passed for the purpose of encouraging thrift amongst

persons of small means (p), the Trustee Savings Bank Act, 1863 (q),

provides that no trustee or manager of any savings bank under the

Act (subject to the provisions of the Act in respect to savings banks

in Ireland (r) ) is to be personally liable except

—

(1) For moneys actually received by him on account of or for

the use of such savings bank and not paid over and disposed of in

the manner directed by the rules of the savings bank.

(2) For neglect or omission in complying with the rules and

regulations required by the Act to be adopted in the maintenance

of checks the audit and examination of accounts the holding of

meetings and keeping of minutes of proceedings thereat.

(3) And also for neglect or omission in taking security from

officers as in the Act provided.

A trustee may be lialile where he does not come within the pro-

visions of this section, but he will not be liable as a contributory (s)

;

the section seems to contemplate responsibility for a man's own

acts and defaults, and where he has no reason to suspect that any-

thing is wrong a trustee who takes no part in the bank's affairs will

usually not be personally liable (t). Non-attendance at meetings

and failure to take part in the business of the bank for a year ending

on any 2()th of November, will, however, now cause the office of

trustee to be vacated, and his name will not be allowed to continue

on the list of trustees ((/.).

8. Limited partnerships {x). In the case of a limited partnership

the provisions of the Companies (Consolidation) Act, l'.K)8, with

(n) Chynotvcth's Case (1880), 15 Act, 18G3, s. 12, as to the powor of

C. D. 13. trustees and managers of Trustee

(o) See the Trustee Savings Banks Savings Banks in Irelaiul to limit

Acts, 1862 to 1904. their responsibihties.

(p) See Davica' Caw (1890), 45 («) Davica' Case (1890), 45 C. D.

C. D. 537; Ex parte Coc (1801 ), 3 537.

De G. F. & J. 335. (0 Bates Case, [1892] 2 Ch. 100.

(r/) S. 11. (") Savings Bank Act, 1891, s. 7.

(?•) See Trustee Savings Bank {x) In an ordmary partnership
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respect to winding-up apply witli sucli modifications if any as may
be provided by rules made by the Lord Chancellor with the con-

currence of tlie Board of Trade and witli the substitution of general

partners for directors (y).

By rules {z) made under this section the provisions of the Com-
panies (Consolidation) Act,' 190S, with respect to winding up and tlie

provisions of the Companies (Winding-up) liules, 1909, so far as

applicable to the proceedings in a winding-up by the Court are made
to apply to the winding-up by the Court of limited partnership

subject to certain modifications («).

The following expressions are, unless the context or subject-

matter otherwise requires substituted, in the applied provisions (b),

and in the forms prescribed by such rules for the expressions herein-

after particularly mentioned, that is to say

—

" Limited partnership " for " company."
" General partner " for " director " and for " secretary," and

for " secretary or chief officer."

" Manager clerk, or servant " for " officer."

" Partner " for " member " or " shareholder."
" Principal place of business as registered " for " registered

office."

In these rules, unless the context or subject-matter otherwise

requires, the expression " the Act " means the Companies (Con-

solidation) Act, 1908, and the expression " the Court " means the

Court which has jurisdiction to wind up the limited partnership.

For the purposes of the application of section 124 (c) of the Act,

the provisions of these rules with regard to the liability of partners

and others as contributories shall be substituted for the provisions

of section 123 of the Act {d).

In the event of a limited partnership being wound-up by the

Court every present and past partner, general or limited, is liable to

contribute to the assets of the limited partnersliip to an amount

sufficient for payment of its debts and liabilities, and the costs,

charges, and expenses of the winding-up and for the adjustment of

the rights of the contributories amongst themselves, with the

qualifications following, that is to say

—

the partners past and present will sider who are contributories and
be the contributories, and each their position, and the definition

member is liable without limit for section.

all debts properly incm'red by tlie (b) I.e. the Companies (Con-
partnership while he was a partner. solidation) Act, 1908, and the

(;*/) Companies (Consolidation) Companies (Winduig-up) Kules,

Act, 1908, s. 268 (I) (vii). 1909.

(z) Limited Partnerships (Wind- (c) I.e. the section defining a
ing-up) Rules, 1909. contributory.

(a) These modifications will be (cl) Limited Partnerships (Wind-
dealt with where they occm- ; here ing-up) Rules, 1909, r. 3.

it will only be necessary to con-
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(1) No present or past limited partner will be liable to contribute as

such to the assets of the limited partnership to any greater anvcnint

than the amount of any part of his contribution as such limited

partner which he may have drawn out or received back since

he became or whilst he remauiod a limited partner, except in the

case of a present limited partner who is a past general partner

and in case of a past limited partner who has become a present

general partner.

(2) No past g(!neral partn(;r will be liable to contribute as such to ilie

assets of the limited partnership, except in respect of partnerslxip

debts and obhgations incurred whilst he continued to be a general

partner ; but every past general partner who has become a limitetl

partner will in additi(jn to any amount which he may be liable

U) ct)ntribute in respect of partnership debts and obligations

incurred whilst he continued to bo a general ])artner be liable

to contribute to the assets of the limited partnership to an amount

equal to the amount of any part of his contribution as such

limited partner wliich he may have drawn out or received back

since he became or whilst he remained a limited partner.

(3) No past partner, general or limited, will be liable to contribute as

such to the assets of the limited partnership unless it appears

to the Court that the existing partners are unable to satisfy the

contributions required to be made by them in pursuance of this

Rule.

(4) No sum due to any partner, general or limited in his character of

a partner by way of capital, dividends, profits, or otherwise, will

be deemed to be a debt of the limited partnership paj^ablc; to such

partner in a case of competition between himself and any other

creditor not being a partner ; but any such sum may be taken

into account for the purpose of the final adjustment of the rights

of the contributories among themselves (e).

In the event of any contributory dying in insolvent circumstances

and of an oider Ijeing made for tlic administration of liis estate accord-

ing to the law of bankruptcy, cither before or after he has been placed

on the list of contributories, the trustee (or in Ireland, the assignees)

of liis ostute will be deemed to represent the deceased for all purposes

of the winding-up of the limited partnership and will be deemed to

be a contributory accordingly, and may be caned upon to admit to

proof against the estate of the deceased or otherwise to alh)W to be

paid out of liis assets in due course of law any moneys due from the

deceased in respect of liis liability to contribute to the assets of the

limited partnership being wound up (/).

Notwithstanding anything contained in sections 1:^7 or 151 of (he

Companies (Consolidation) Act, 11JU8, the liquidator will not, in the

event of any contributory being adjudged bankrupt, entering into

(c) Limited Partnerships (Wind- (/) Ibid., r. 5.

ing-up) Rules, 1909, r. 4.
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an arrangement to pay liis creditors less than twenty shillings in

the pound, or dying in insolvent eircumstances, and of an order being

made for the administration of his estate according to the law of

bankruptcy, have power to prove, rank, claim, and draw a dividend

for any balance against the estate of such contributory, or to take

and receive dividends in respect of such balance, imtil the claims of

the other separate creditors of such contributory for valuable con-

sideration in money or money's worth have been satisfied (7).

For the purpose of settling the list of contributories the Court has

power to rectify the register of the limited partnership in respect of

—

(a) The name of any of the partners whether general or limited ; and

(b) The sum contributed by any limited partner ; and

(c) The nature of the liability of any partner, whether general or

limited as therein registered and otherwise as may be necessary

for the purpose aforesaid upon the appheation of any person

aggrieved or of any partner whether general or limited (h).

Not improbably difficult questions may arise under these pro-

visions, e.g. on the question of whether a limited partner has or has

not taken part in the management of the firm's business.

Liability of Contributories.

In the event of a company registered under the Act or under the

Companies Act, 18G2, or under the Joint Stock Companies Acts

(as defined in the Act (*) ), being wound up every present and past

member will subject to the provisions of section 123 of the Companies

(Consolidation) Act, 1908, be liable to contribute to the assets of the

company to an amount sufficient for payment of its debts and

liabilities and the costs, charges and expenses of the winding-up, and

for the adjustment of the rights of the contributories among them-

selves with the qualifications following (that is to say)

—

(i) A past member will not be liable to contribute if he has ceased

to be a member for one year or upwards before the commence-

ment of the winding-up

:

(ii) A past member will not be liable to contribute in respect of any

debt or liability of the Company contracted after he ceased to

be a member

:

(iii) A past member will not be liable to contribute unless it apj^ears

to the Court that the existing members are unable to satisfy

the contributions required to be made by them in pursuance

of the Act

:

(iv) In the case of a Company limited by shares no contribution can

be required from any member exceeding the amount, if nny,

unpaid on the shares in respect of wliich he is liable as a present

or past member [k) :

(g) Limited Partnerships (Wind- (k) But see s. 53 oi the Act, supra,

ing-up) Rules, 1909, r. 17. p. 675, as to the rights of a creditor

(h) Ibid., r. 13. entitled to object to a reduction of

(i) See Companies (Consolida- capital, but who by reason of his

tion) Act, 1908, s. 285, and supra, ignorance of the proceedings for

p. 779. note (6). reduction or their effect on his
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(v) In the case of a Company limited by guarantee, no contribution

can be required from any member exceeding the amount under-

taken to be contributed by liim to the assets of the com^xiny in

the event of its being wound-up.

(vi) Nothing in the Act invaUdates any provision contained in any

policy of insurance or other contract by which the liabihty of

individual members on the policy or contract is restricted or by

which the funds of the Company are alone made liable in respect

of the policy or contract:

(vii) A sum due to any member of a Company, in his character of a

member, by way of dividends, profits, or otherwise, will not

be deemed to be a debt of the Company, payable to that member
in a case of competition between himself and any other creditor

not a member of the Company ; but any such sum may be taken

into account, for the purpose of the final adjustment of the rights

of the contributories among themselves.

In the winding-up of a limited Company, any director or manager

whether past or present, whose liability is, in pursuance of the Act, un-

limited will in addition to liis liability (if any) to contribute as an ordinary

member, be liable to make a further contribution as if he were at the com-

mencement of the winding-up a member of an unlimited company : but

—

(i) A past director or manager will not be liable to make such further

contribution if he has ceased to hold ofhce for a year or upwards

before the commencement of the winding-up :

(ii) A past director or manager will not be liable to make such further

contribution in respect of any debt or liability of the Company
contracted after he ceased to hold office :

(iii) Subject to the articles of the Company, a director or manager will

not he liable to make such further contribution unless the Court

deems it necessary to require that contribution in order to satisfy

the debts and liabilities of the Company, and the costs and ex-

penses of the winding-up.

In the winding-up of a Company limited by guarantee wliich has a

share capital, every member of the Company will be liable, in addition to

the amount undertaken to be contributed by him to the assets <»f the

company in the event of its being wound-up, to contribute to the extent

of any suras unpaid on any shares held by him (Z).

The Act also provides (m) that

—

A bank of issue registered under the Act (n) as a limited Companj'

shall not be entitled to limited liabihty in respect of its notes ; and tlie

members thereof will be liable in respect of its notes in the same manner

as if it had been registered as unlimited ; but if, in tlie event of the Company
being wound-up, the general assets are insufficient to satisfy tiie claims of

claim who has not been entered on Act, 1908, s. 123.

tlio list of creditors if the company (m) Ibid, s. 251.

is unable to meet his claim. It is (n) Having regard to tlie variou»

belinved tliat a list of ooiitributoriorf Acts limiting the rights of banks
has never been settled under tlii.s to issue notes, this would only

section. apply to comjianies registered under
(i) Compauiea (Consolidation) Part VII. uf the Art.

S.O.L. 4 E
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both the note-holders and the general creditors, then the members, after

satisfying the remaining demands of the note-holders, will be liable to

contribute towards payment of the debts of the general creditors a sum equal

to the amount received by the note-holders out of the general assets.

For tlie |)ur))()ses of tlie section the expression " the general assets
"

means the funds available for payment of the general creditor as well as

the note-holder.

Any bank of issue registered under the Act as a limited Company may
state on its notes that the limited liability does not extend to its notes,

and that the members of the Company are liable in respect of its notes

in the same manner as if it had been registered as an unlimited Company.

The " B " List of Contributories.

The liability of past shareholders is purely statutory, the liquidator

can settle a list of B shareholders at any time (o), l)ut with a view to

saving trouble and expense should usually not do so until it is clear

that it will be necessary to do so {p) ; but where it is clear that even

if everything possible is obtained from the present members, the

company will not be able to pay its debts the Court will settle the

B list (q).

Before a call can be made on a past member there must be reason-

able evidence of two things, viz. that there were debts contracted

before the time of his ceasing to be a member and that the existing

shareholders will not be able to satisfy the contributions required

by the Act (r). Having regard to the power to make calls before

the sufficiency of the assets of the company has been ascertained (s),

a call may be made on past members before the debts of the company

are definitely ascertained, if it is impossible that sufficient assets to

pay the creditors of the company will be obtained within a reasonable

time {t). The rule in Clayton's Case (u) applies for the benefit of

past members, and even where a bank has declined to allow further

overdrafts except on the terms of the money being paid on or within a

definite time this rule will apply, as the bank will be under no duty

to apply such payments to satisfy the later drawings {x).

The assets of the company are in the first place divided so far as

they will go rateably among all creditors regardless of when their

debts were contracted and of the question whether any of them have

161.(o) Andrew's Case (186'0, 3 Ch.

161.

(p) McEwen's Case (1871), 6 Ch.

582; Wright's Case (1871), 12 Eq.

334 n., citing Sutton's Case (1850),

3 De G. & Sm. 262; and see

Needham's Case (1867), 4 Eq. 136 ;

and Westo7i's Case (1868), 6 Eq.

17, the latter of which at all events

seems inconsistent with Andrew's

Case (1867), 3 Ch. 161.

(g) Andrew's Case (1867), 3 Ch.

(r) Helbert v. Banner (1871), L. R.

5 H. L. 28.

(s) Companies (Consolidation)

Act, 1908, s. 166(1).

(t) Contract Corporation (1866).

2 Ch. 95 ; Helbert v. Banner (1871),

L. R. 5 H. L. 28.

(u) (1816), 1 Mer. 572.

(x) Devonport and South Devon

Steam Flour Mill Co. (1873), 42

L. J. (CH.) 577.
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rights against past members (ij), then any sums which can under tiie

section be got from past members are got in and all the creditors will

be entitled to prove for tlie balance due to them against such fund,

creditors whose debts were contracted after a person ceased to be a

member, being entitled to prove against his contribution (c) equally

with those who are creditors for debts incun-ed while such jiersoa

was a member. Dividends received on debts iiu.urred during a past

member's membership will, however, have to be taken into account,

and deducted from the amounts recoverable from the past

members (a). It has been decided that a past member can even after

winding up, buy up the debts incurred before he ceased to be a

member, and in such case he cannot be required to contribute as a

past member. This decision was arrived at in Brett's Case (6)

after a re-argument consequent on the delusion in Wchh v. Wliijfin (c),

and was in a subsequent case {d) held to apply where a call had been

made but not paid, before the debts were purchased ; it obviously

gives a past member the power of deciding that his contribution

shall not be distributed in the ordinary way, and will in many cases

enable him to avoid payment of part of his contribution without

consulting either the liquidator or the creditors whose debts were

contracted after he ceased to be a member. It woiUd seem, however,

that the decision in Brett's Case (c) has stood too long now for the

question of wliethcr it was rightly decided or not to be considered as

open
(
/).

Under section 123 (1) (iii), past members cannot be called upon

to contribute unless the liability of existing members is exhausted (g),

and the question arises whether where a company has entered into a

contract under which its liability is limited to a particular class of

shares, the past holders of such shares can be called on, though

existing holders of other shares have not been called on to the full.

In Bath's Case {h) it was held that they could, and HcsJcelh''s Case (i)

does not seem to overrule the law there laid down, but simply to

say that the particular shareholders in that case had been validly

released by a compromise. The decision in Bath's Case (/i) would,

however, seem very hard to support for it enables a company to

make some of its members liable where the Act says they are not

to be liable.

(7j) Morris' Case (1S71), 7 Ch. (d) Marsh's Case (ISTl), 13 Eq.

200 ; 8 Ch. 800 ; Webb v. Whiffin 388.

(18'}2), L. R. 5 H. L. 711. (e) (1873), 8 Ch. 800.

(z) Webbv. tr/w/Tm (KS72), L. R. (/) Soo Buckloy, 0th Ed. pp.

C H. L. 711. 287 and 288.

(a) Brett's Case and Morris' Case (g) Soe Brett's Case and Morris'

(1873), 8 Ch. 800. Case (1873), 8 Ch. 800.

(6) (1873), 8 Ch. 800 (on the (/t) (187'.»), 11 C. D. 38G.

first liourins (1871), Ch. 800). (i) (ISSO), 13 C. D. 603; see

(f) (1872), L. R. 5 H. L. 711. also Bath's Case (1878), 8 C. IX 334.
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It has been held that the section must be read reddendo singula

singulis, and that the costs, charges, and expenses of the winding-up

must be borne by the different classes of contributories according to

the circumstances of each case and the discretion of the Court : thus

where the costs of settling the B list have been heavy past members
may have to bear such costs (k).

Past members cannot be called on for the jiurpose of adjusting

the rights of the members inter se (/).

Every transferee of shares will be bound to indemnify his

transferor against any liability the latter has incurred as a past

member (m), and the fact that such transferee has entered into an

arrangement with the company, which relieved him from further

liability will not relieve him from this liability to his transferor {n),

nor will such an arrangement relieve the transferor from his liability

as a past member, whether the liability of the transferor was (o)

or was not (p) specially reserved by the arrangement. The only

limit to the liability of existing members of an unlimited company
is that mentioned in sub-section 1 (vi) of section 123.

Provisions in Contracts limiting the Liability of Individual

Members.

It has for many years past been common in policies of assurance

to incorporate a condition limiting the liability of the company to

the capital stock and funds of the company and relieving directors

and proprietors from personal liability.

Tlie result of the decisions on such policies was gone into by

Lindley, L.J., in Sovereign Life Assurance Co. (q). He says (r)

—

" 1. The policy-holders acquire no charge at law or in equity
" upon the funds of the company (.s).

" 2. Their right (when their policies become payable or provable)
" is to be paid out of the then existing funds of the company in-

" eluding its then uncalled capital (t).

" 3. They have no right to call upon any shareholder to pay any

(I) Marsh's Case (1871), 13 Eq. They may in some cases, however,
388 ; Brett's Case (1871). 6 Ch. 800 ; be entitled to a receiver or an in-

8 Ch. 800 ; but see Webb v. Whiffin j miction to restrain a waste of

(1872), L. R. 5 H. L. 711. assets : State Fire Insurance, supra,
(l) Brett's Case (1871), 6 Ch. 800; J'Jva^is v. Coventry (1854). 5 De G.

(1873) 8 Ch. 800. M. &G. 911; (1857)8DeiG. M. & G.
(m) Kellock v. EntJioven (1873), S35. The cases oi Robsonv.M'Crcight

L. R. 9 Q. B. 241. (1858), 25 Beav. 272; Law v.

(w) Eoberts V. Croive (1812), h. H. London Indisputable Life Policy

7 C. P. 029. (1855), 1 K. & J. 223 ; Athenamm
(o) NeviU's Case (1870), 6 Ch. 43. Life Assurance Society (\859), Johns.

(p) Hudson's Case (1871), 12 Eq. 633, would appear not to be law; but
J ; Helbert v. Banner (1871), L. R. of course the policy may be in such
6 H. L. 28. a form as to give a charge : see

(g) [1892] 3 Ch. 279. British Imperial Corporation (1878),

(r) ri892] 3 Ch. 287, 47 L. J. (ch.) 318.

(s) State Fire Insurance (1863), (t) Lord Talbot's Case (1852), 5
1 H. & M. 457 ; 1 De G. J. & S. De G. & Sm. 386.

634 ; Bell's Case (1870), 9 Eq. 706.
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" more tlian the full amount of the shares held by him and unpaid
" when the demand is made upon him " {u).

In addition, they have no right to have the funds of the company

marshalled so that the general creditors shall be paid out of calls in

excess of the nominal value of the shares so as to enable them to

take the whole fund for themselves (x) or where part of their fund

is charged to general creditors to have any part of the charge thrown

on to the general assets (//).

. On the other hand the general creditors will not have priority,

even if the policies are participating policies at all events where the

policy-holders have no share in the management of the com])any

and are not members {z). Where the rights conferred by a policy

are thus limited, tliis will not prevent the holder from participating

in moneys recovered in misfeasance proceedings, even though the

persons fi-om whom such moneys have been recovered have paid up

their shares in full (a).

The fund available for i.he policy-holders will, however, not have

to bear the general costs of winding up, the costs of getting in calls

or any costs other than those of realizing the assets forming part of

such fund (6) ; liquidators of a company who have entered into

compromises under section 214 of the Act with some of the share-

holders should apply moneys received under such compromises to

the fund available for the poHcy-hoklers even though they release

the shareholders from all further liability, and the shareholders who

have not entered into such compromises cannot require such sums

to be apportioned or marsiialled for their benefit (c) : where the sum

received from the shareholders who have entered into compromises

exceeds the sum which they are liable to contribute to the policy-

holders' fund, there the general creditors will be entitled to the

excess, and the policy-holders' fund to the balance of such sum (d).

(?<) Hailed v. Merchant Traders^ (2) English and Irish Church

Insurance Co. (1849), 13 Q. B. 9G0 ;
Thiiversity Assurance Society {No. 2)

Hassell v. Merchant Traders' In- (18(13), 1 H. & M. 85.

surance Co. (1869), 4 Ex. 525; {a) Evans v. Coventry {]fi3(\), 2r>

Hallet V. Dowdall (1852), 18 Q. B. L. J. (ch.) 489 ; 8 Do G. M. & G.

2 ; King v. Accumulative Co. 835 ; British Oitardian Life Assur-

(1857), 3 C. B. (N. s.) 151 ; Athe- ance Co. (1880), 14 C. D. 335.

nccmn Life Assurance Soeiety(lHri^), (b) Agricidturist Cattle Insunincc

Johns. 80; 3 Do G. & J. OGO ; Co. (1874), 10 Ch. 1 ; State Fire /n-

Durham-s Case (1858), 4 K. «fe J. surance Co. (1865), 34 L. J. (ch.)

517; Lethbridge v. Adams (1872), 436; Professional Life Assurance

13 Eq. 547. Co. (1867), 3 Eq. 668, 3 Ch. 167;

{x) State Fire Insurance Co. Lethbridge v. Adams (1872), 13 Eq.

(1865), 34 L. J. (CH.) 436; Pro- 547.

fessional Life Assurance Co. (1867), (c) AccidenUd Death Insurance Co.

3 Eq. 688. (1878), 7 C. D. 568.

(y) International Life Assurance (d) International Life Assurance

Society (1876), 2 C. D. 476. Society (1878), 47 L. J. (cH.) 88.
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Where tlie urtieles of an unlimited company provided that the

company should only be lial)le for debts up to a limited amount it

w.as held in Grcetnvood's Case (r) that creditors would not be con-

cerned with such limitations and that in the absence of express

notice they would have the same rights against the company and its

members as though there had been no such limitation. But in a

later case(/), which seems consistent with the analogous cases on

debentures already mentioned, it was said that this doctrine had

been altered by Ernest v. Nicliolls (g) to this extent, namely, that

it was applicable only where the document containing the limitation

was not a public document accessible to all. This view is most

material, as it would seem to cover practically all incorporated

companies, and certainly all registered under the Act of 1862, or

the present Act if the limitation is contained in the memorandum
or articles ; such a limitation would appear to be binding between

the members of a company and the company, and between the

company and creditors with notice of the limitation (h). A
company will be an unlimited company for the purposes of the

Act, even where its articles or policies contain limitations similar to

those above referred to (?).

The liability of members of limited companies whether such limit

be by shares or guarantee has, it is thought, already been sufficiently

discussed, ajjart from estoppel they are liable as contributories for

the full nominal amount of their shares or of their guarantee. At

one time it was considered (/«•) that where a person agreed to purchase

shares at a premium from a company, he was liable for such premium

as a contributory, this view has not prevailed in the case of com-

panies limited by guarantee (l), and is, it is thought, inconsistent

with Dent's Case (m), and with Ooregwn Gold Mining Co. v. Roper {n),

and therefore wrong.

Sums due to Membeus in their Chakacter of Members.

Section 123, 1 (vii.) provides that a sum due to a member in

his character of member by way of dividends profits or otherwise, is

not to be deemed to be a debt of the company payable to that member
in competition between himself and any creditor not a member of

the company, but that such debts may be taken into account in

adjusting the rights of the contributories among themselves.

(e) (1854), 3 De G. M. & G. 459. {h) McKetvmi't) Case (1877), 6

(/) Norwich Equitable Fire In- C. D. 447; Maxwell's Case (1875),
surance Co. (1888), 58 L. T. 35. 20 Eq. 585.

(.7) (1857), 6 H. L. C. 401. (I) Lion Insurance Association v.

(h) Worcester Corn Exehumje Co. Tucker (1883), 12 Q. B. D. 176;
(1853), 3 Do G. M. & G. 180; but BainVs Case, [1899] 2 Ch. 593.

see Norwich Yarn Co. (1856), 22 (w) (1873), 8 Ch. 768, 776.

Beav. 143, which, it is submitted, (n) [1892] A. C. 125; see also

was wrongly tlccided on this point. Marlborough Club Co. (1868), 5 Eq.
(i) Gibbs and West's Case (1870), 365.

10 Eq. 312.
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It was held in Ex parte Cannon (o) that directors' fees came witliin

this provision, at all events, where the articles required a director to

be a member, but this case does not seem to be consistent with the

later authorities (/>), and is, it is thought, wrong, for the payment is

not made to the payee in liis character of holder of his qualification

shares, but in his character of dii'ector, and in return for liis services

as such {j}). Where shares have been wrongfidly forfeited the

claim of the person injured will not be for a sum due to him in his

character of member, the claim being for the loss of his rights of

membership (</). The ^ection is a disabling one, and under it claims

by a member which are barred by the principle of Houldsworth v.

City of Glasgow Bank (r), such as claims against the company for

damages where the person claiming is a member who is too late to

get rescission, or by persons who claimed damages for non-registration

of a contract for payment for shares otherwise than in cash, cannot

be proved, even where all creditors have been paid in full (.s).

It is thought that a person in the position of the claimant in Ex parte

Welton {t), who claimed on a debt which had not efEectually been

cancelled by an issue of shares which purported to be, but were not,

fully paid, would not be affected by the section. Stilling, J., in

New Chile Gold Mining Co. (q) seems to have taken the view that the

section did not apply where the member was not liable to be put

on the list of contributories, and that it was doubtful if it api>lied

to a person liable to be put on the B list. It is respectfully submitted

that neither of these views are correct.

Set off against Calls.

This brings us to the question of whether a del)t can l)e sot-otl

against calls where such del)t is not due to the member in his character

of member by way of dividends, profits or otherwise.

Taking first the case of a limited company where all the creditors

have not been paid in full, and where the question does not arise in

the case of a member who is a director or manager with unlimited

liability.

Here there can be no set-off, wlicther the winding-up is com-

pulsory (m), under supervision {r), or purely voluntary (y), and

(o) (1885), ;iU C. D. G2I). Ex parte Appkyard (1881), 18 C. D.

(p) Dale atul Plant (18SU), 43 587.

C. D. 255; Ex parte Beckuilh, (<) [1899] 1 Cli. 108.

[1898] 1 Ch. :j24; Dover Coaljidd (u) lilaclc dJ Co.'ti Case (1H72),

Extension, [1907] 2 Cli. 76 ; [1908| S Ch. 254.

1 Cli. 65; ^1 Biscuit Co., [1899| (x) Crissrll's Case (186(1), 1 Ch.

W. N. 115. 528 ; but cp. Ex parte Clark ( IS69),

(7) New Chile Gold Minimj Co. 7 Eq. 550, wliero lliu liquitUitor

(1890), 45 C. D. 598. owed Uio shareholder for scrvicerf

(r) (1880), 5 A. C. 317. iviul.-ivd piacticafly tlio sume
{s) Addlestone Linol< urn Co. (19,^1), amount a^ wad duo on tlie lutter's

37 C. D. 191, overrulinj; Mudford's sfiarcs.

Claim (1880), 14 C. D. 634, and (y) Wkitehousc <L' Co. (187S), 9
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whether the call was made before or aiter the winding-up (z), and

this rule would seem to hold good even where there was a contract

to allow set-off at the time when the shares were issued (a). It does

not apply where the member claiming the set-off is bankrupt whether

the question arises in the bankruptcy (6) or in the winding-up (c),

nor does the rule apply where two debts have been validly set-off

against one another before the winding-up (d) ; it has been held

to hold good, however, where the member claiming the set-off is a

company in winding-up (c) or the representative of a person who
died insolvent before section 10 of the Judicature Act, 1875, came into

force and whose estate was being administered by the Court (/), and

where the set-off had been pleaded before the winding-up, but the

action in which such plea has been put forward has not come to trial

before winding-up (g). The rule applies to counterclaims as well

a3 to claims for set-off (A).

Turning to the reason for the rule, on the one hand it has been

said that section 123 of the Act gives the limit of the liability of the

contributory, viz. the amount unpaid on his shares and that any

set-off would be inconsistent alike with this provision and with

section 186 (1) of the Act which directs payment of debts pari pasfu,

and which shows the rule which is applicable not merely in a vohm-

tary winding-up, but in all windings-up. And, in further support of

this view it is pointed out that section 165 of the Act (^), allows of

set-off in certam cases of which this is not one (Jc). In Whitehouse

& Co. [I), Jessel, M.R., while recognizing all these points as indica-

tions in favour of the view ajjainst set-off, said that the real reason

C. D. 595; Hoby v. Birch (1890),

59 L. J. (Q. B.) 247, not foUowint;

Brighton Arcade Co. v. Bowling

(1868), 3 C. P. 175, or Groom v.

Rathbone (1880), 41 L. T. 591.

(z) Whitehouse S Co. (1878), 9

C. D. 595; Burnett's Case (1875),

19 Eq. 449.

(o) Black cL- Co.'s Case (1872), 8

Ch. 254 ; Law Car and General In-

siiranceCorporation,[ldl2] 1 Ch. 405.

(b) Re Duckworth (1867), L. R.

2 Ch. 578.

(c) Ex parte Strang (1870), 5 Ch.

492 ; Carralli and Haggard's Claim

(1869), 4 Ch. 174 ; Ex parte Cooper

(1867), 15 L. T. 637.

(d) RamwelVs Case (1881), 50
L. J. (ch.) 827 ; and see Blakeleifs
Case (1868), 17 L. T. 307 ; Norton's
Case (1881), .50 L. J. (ch.) 454;
Ex parte Clark (1869), 7 Eq. 550;
Ex parte Lynes (1878), 26 W. R.
432 ; and Dovey v. Morgan, [1901]

2 K. B. 477, for the powers of an

industrial and provident society

under the Act of 1893.

(e) Auriferous Properties {No. 1),

[1898] 1 Ch. 691 ; see post, p. 1162,

as to this ; and for order, infra, pj).

1248 and 1249.

(/) Gunn's Case (1878), 38 L. T.

139 ; seo post, p. 1162, as to this.

(g) Hiram Maxim Lamp Co.,

[1903] 1 Ch. 70.

(/?) Government Security Invest-

ment Co. v. Dempsey (1888), 50

L. J. (Q. B.) 199.

(i) See post, p. 1163.

(k) GrisselVs Case (1866), 1 Ch.

528; Black & Co.'s Case (1872), 8

Ch. 254; Calisher's Case (1868),

5 Eq. 214.

[1) (1878), 9 C. D. 595; see also

Ex j)arte Branwhite (1879), 48 L. J.

(cH.) 463, where Fry, J., took the

same line.
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against it was tliat for set-ofE the debts must be mutual, and tliat

as section 125 of the Act gave rise to a new debt due not to the

comj)any but to the Hquidator, there could be no mutuality, and

consequently no set-off, this case was decided after section 10 of the

Judicature Act, 1875 (m), came into force, and that section, it aj)pears,

makes no diflerence on this question (w). The reasoning of Sir

George Jessel was not approved by the Court of Appeal in Pyle

Works (o), where they held that the debt created by section 14 (2) of

the Act while the company is a going concern, and the debt created

by section 125 when it is in liquidation were one and the same, and

that consequently a company could charge its uncalled capital. In

a later case where the Privy Council came to the same conclusion,

they took the view that the liability of a contributory under section

125 does not spring into existence for the first time on tlie winding-up,

but is a ripening of the liability which he undertook for the first

time when he became a member {p). In a later case (7) still, the

Court of Appeal seem to have followed Sir George Jessel's view,

and this view is, it is submitted, at all events right to this extent

that there can be no mutuality, the debt of the contributory,

whether it is the same or not, being due to the liquidator, and not

to the company (r). It is, however, certainly not easy to reconcile

Black <fc Co.'s Case (s) in so far as it denies the power of a company

to contract for a set-off, with Pi/le Works (0 ; for, after all, a contract

for a set-ofE is something very analogous to a charge, and if a company

can charge the uncalled capital of all its members to one of them,

it is difficult to see why it cannot charge the uncalled capital of that

one to him. The point is, perhaps, not very important now, as if

such an agreement were held to confer a charge, such charge would

be void if not registered under section 93 of the Act. The bank-

ruptcy cases cause more difficulty, but seem to go on this : either a

{m) This section applies tho This was, however, apparently not

banliruptcy rules to the winding- the view of Blackburn, J., in

up of insolvent companies and the Gamctt and Mosley Gold Miniwj

administration of insolvent estates ;
Co. v. SiUton (18G2), 3 B. & S. 321,

it is now repealed so far as it re- but this case was decided on tho

latos to companies and re-enacted repealed (and not re-enacted) s. 17

by s. 207 of the Companies (Con- of the Joint Stock Companies

soUdation) Act, 1908. Amendment Act, 1858.

(n) (?i/r»C'a«e(187i»), 12 c. D. 755. (.•») (1872), 8 Ch. 254. As a

(o) (1890), 44 C. D. 534. Stik- nxatter of fact, no agreement was

LING, J., seems to have taken a established in this case; it was

different view, and see po.9<, p. 1165. followed in Tmw Car attd Orneral

{p) Newton v. Debenlure-holdera Insurance Corporation, [1912] 1 Ch.

of Anglo-Australian Investment Co., 405. See also CaZw/itr's Case (1868),

[1895J A. C. 244, 248. ^ ^^n- 214 ; Ex jmrle Clark (1869),

(,) Re a. E. B., [1903] 2 Iv. B. '
"f;^'^^^ 4, c. D. 534; and

see also Newton v. Debenture-
(r) Sankey Brook Coal Co. v. Jwlders of Anglo-Australian Invest-

Marsh (1871), L. R. 6 Ex. 185. ment Co., [1895] A. C. 244.
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company in winding-up was to be treated better than other creditors

in a bankruptcy, or a bankrupt was to be treated better than other

contributories in a winding-up. The Courts chose the latter alterna-

tive, taking the view that the special legislation as to bankruptcy

overruled the general company legislation which applied to all

contributories {u). Some weight was, however, in ^ome of these

cases (x) laid on the fact that under section 127 of the Companies

(Consolidation) Act, 1908, the trustee is only bound to allow payment
" in due course of law " of the contributories' liability, and under

section 151 (c) the liquidator can only prove rank and claim in the

bankruptcy insolvency or sequestration of any contributory " for

any balance " against his estate. The difficulty of lack of mutuality

apparently does not arise under the mutual credit clause in bank-

ruptcy (y), as though the liquidator represents the creditors, they

can only claim through the company (2), and as the rights of the

creditors of the company and of the creditors of the bankrupt have

to be considered and such rights are equal, the only way to deal

with the matter is to treat the mutual rights as if they were the old

rights of the company in its individual capacity and of the debtor in

his individual capacity (a).

Having regard to section 10 of the Judicature Act, 1875 (now

repealed and replaced by section 207 of the Act), and section 126 of the

Companies (Consolidation) Act, 1908, precisely the same arguments

would seem to apply to the case of insolvent estates, and nearly the

same arguments would also be applicable to the case of insolvent

companies being wound-up. In Gunn's Case (6) the deceased

insolvent died before section 10 of the Judicature Act, 1875, came into

force, and so it is no authority against this view under the existing

law, but it is submitted that Auriferous Properties {No. 1) (c) is not

good law, and is inconsistent with Re Duckworth (d) and the other

bankruptcy cases {d) above cited. Where no set-off is allowed a

contributory will not be entitled to receive any dividend until either

he has paid all the calls actually made on him in full (e), or until

(u) Re Duckworth (1867), 2 Cli.

578 ; Ex parte Strang (1870), 5 Ch.

492 ; Carralli and Haggard's Claim

(1869), 4 Ch. 174 ; Ex parte Cooper

(1867), 15 L. T. 637 ; Re G. E. B.,

[1903] 2 K. B. 340.

{x) Re Duckworth (1867), 2 Ch.

578; Ex parte Cooper (1867), 15

L. T. 637.

(y) See Bankruptcy Act, 1883,

s. 28.

(2) Re Duckworth (1867), 2 Ch.

578.

(a) Re G. E. B., [1903] 2 K. B.

340, per Romer, L.J., at p. 352.

(b) (1878), 38 L. T. 139; and

see Sherwin v. Selkirk (1879), 12

C. D. 68, as the date when the

provisions of s. 10 of the Judicature

Act, 1875, came into force.

(c) [1898] 1 Ch. 691.

{d) (1867), 2 Ch. 678.

(e) Cp. GrisselVs Case (1866), 1

Ch. 528; West of England Bank

(1879), 12 C. D. 823; and see

Auriferous Properties {No. 2), [1898]

2 Ch. 428, in which case the order

was that the contributory must pay
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the amount he has paid in respect of calls together with tlie amount
of dividend he is entitled to in respect of his debt equals the amount
for which lie is liable in respect of calls, in this latter case he will be

entitled to receive any further dividends he may be entitled to (/).

Payment of a dividend in a winding-up does not amount to payment

for this purpose (7).

A liquidator cannot refuse to pay a dividend to joint tenants

because one of them is liable for calls {/i), and he cannot refuse to

pay dividends to a person because he is tenant-for-life of certain

shares registered in the names of persons who have not paid calls {1).

Where an action by a liquidator has been dismissed with costs, he

cannot retain such costs against unpaid calls, without having regard

to the lien of the solicitor of the successful party in the action (Jc).

Turning to the case of unlimited companies and of directors or

managers whose liability is unlimited, and to the case of companies

whose debts are paid in full, section 165 of the Act provides as

follows :

—

(1) The Court may, at any time after making a winding-up order,

make an order on any contributory for the time being settled on the list

of contributories to pay, in manner directed by the order, any money due

from liim or from the estate of the person whom he represents to the Com-
pany, exclusive of any money payable by him or tlie estate by virtue of

any call in pursuance of tliis Act.

(2) The Court in making such an order ma\-, in the case of an unlimited

Company, allow to the contributory by way oi set-off any money due to

him or to the estate whicli he represents from the Company on any inde-

pendent dealing or contract with the Company, but not any money due

to him as a memljer of the Company in resjx-ct of any dividend or profit
;

and maj^ in t lie case of a limited Company, make to any director or manager

whose liability is unlimited or to liis estate the like allowance.

(3) But in the case of anj' Company, whether limited or unlimited,

when all the creditors are paid in full, any money due on any account

whatever to a contributory from the Ct>m[)any ma}- \k- allowed to him by

way of set-ofE against any subsequent call.

This section applies to calls nuidc but not jiaid before the winding-

up (/), but not to calls jnade in the winding-up (//()• It gives the

all calls; in this case tlie con- (A) FJx jiartr Smith (1SG7), 17

tributoiy company was in liquida- L. T. Xi'.K

tion. (I) Whitrhnufic d- Co. (1878), 9

(/) Cp. Lcrih and Hnnlcy Theatre C. D. 5!»5 ; BrasncU's Case (1886),

of Varirlim, [1904 J 2 Ch. 45, dis- 53 L. T. 5(i'J.

cussed nioi-e at length post, pp. (m) Ex parte liranuhite (1879),
1234 and 1235. 48 L. J. (ch.) 403 ; \Vhil4 house db

if,) Rowc'a Trmteen Com; [1900] Co. (1878), 9 C. D. 595. It would
1 v,n. 1. .

/;,v /', -J If ,•, ^ ,•. soem that (tibb» and WesCn Case
(«) Imperial Mereantue Credit

Association (18()7), 16 I^ T. 314. (1870), 10 E(|. 312, which was dis---

{t) L'x parte 3Iolyneux (ISd'J), Id approved in r)oth tho last cited
L. T. 445. cases, is not law.
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Court a discretion as to vvlietlier it will or will not allow a set-off (w),

and in one case (w) the Court declined to allow an undisputed debt
for calls made before a winding-up to be set off against a doubtful
debt due by the contributory as surety for the company. These
rules as to set-off do not in any way prevent even directors who have
paid moneys in advance of calls under an article enabling them so

to do, from claiming that to the extent of such payments they are

relieved from their liability as contributories (o), but where a pay-

ment has been made before a winding-up, and has been set-off against

calls it may amoimt to a fraudulent preference, though it could not

do so in a bankruptcy (j)), and such a payment made between a
winding-up petition and the order on it, will be treated as a mere
loan (q). Where a guarantee was given on the terms that moneys
paid under it were to be treated as payments in advance of calls,

and the guarantor had to pay after winding-up, he was bound to

pay the full amount of his calls, and only entitled to prove for his

debt (qq). An assignee of a debt after winding-up will, it would seem,

ordinarily be in precisely the same position as to set-oft" antl proof

as his assignor, and so if the assignor fails to pay calls he will not be

entitled to a dividend (r). Further, a company in winding-up will

be entitled to set-off against" an assignee before winding-up calls due
though not actually payable before it had notice of the assignment (s).

It would seem that a sum due from the li(]uidator for services in

the liquidation can be set off against calls {I), and that where a liquida-

tor discontinues an action for calls commenced before winding-up,

the costs of the discontinued action may be set off against calls («).

The costs of a successful petitioner must be paid, even though tliere

are calls in the winding-up ])ayable by him (x).

Calls.

The liability of a contributory creates a debt in England and
Ireland of the nature of a specialty accruing due from the time

when his liability commenced, but payable at the time when calls

are made for enforcing the liability (//). This liability has its in-

ception and originates with the date when the person liable became a

member (z). In some sense, no doubt, the liability created by this

(r) Ex parte Mackenzie (1869),

7 Eq. 240 ; and see Ex parte Strang

(1870), 5 Ch. 492.

(s) CJwistie v. Taunton, Dehnard
c& Co., [1893] 2 Ch. 175.

{t) Exparte Clark (1869), 7 Eq. 5.50.

(m) United Service AsHOciation,

[1901] 1 Ch. 97.

{x) General Exchange Bank (1867),

4 Eq. 138.

(y) Companies (Consolidation)

Act, 1908, s. 125. The section

apphes to the winding-up of un-

registered companies : Re Mug^
geridge (1870), 10 Eq. 443.

(z) Williams v. Harding (1866),

L. R. 1 H. L. 9 ; Ex parte Can-well

(1864), 4 De G. J. & S. 539; Ex
parte Hatcher (1879), 12 C. D. 284 ;

Hastie's Case (1869), 4 Ch. 274.

(w) Brasnett's Case (1886), 53
L. T. 569.

(o) See Poole's, Jackson's, and
Whyte's Case (1878), 9 C. D. 322 ;

Mason, Oallagher's and Slater's

Case (1882), 46 L. T. 54 ; 30 W. R,
378.

(p) Washington Diamond Mining
Co., [1893] 3 Ch. 95, where direc-

tors' fees were set off against calls
;

see also Syke's Case (1872), 13 Eq.
255 ; and Habershon's Case (1868),
5 Eq. 286, which must, it is thought,
really depend on fraudulent pre-

ference.

(q) Pennington's Case (1882), 45
L. T. 433.

{qq) Law Gar and General In-
surance Corporation, [1912] 1 Ch.
405.
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sectiou is a different liability from that of a member under section

14 (2) prior to winding-up (a). But the liability under section 125

would seem to exist along with the liability under section 14 (2)

while the company is a going concern, and when the company is

wound up, then, for the first time, the liability under section 125

would seem to ripen into a debt (6). A liquidator can enforce a call

made by directors before winding-up under the general powers con-

ferred on him by section 151 (2) (b) and (//) of the Act, and not under

the special powers as to calls in a winding-up (c). Sums so called

up are not payable by virtue of any call in pursuance of the Act ((/),

but on the winding-up the liability in respect of sucii calls becomes a

liability to contribute, and though the liability is still to the company

and not to its liquidator, it is no longer a debt due to the company (e).

The Court can, under section 165 of the Act, make an order for pay-

ment of sums due in respect of such calls on an application in the

winding-up (/). Where a call has been made and charged while

the company is a going concern the Court will not allow a fresh call

by the liquidator to defeat the charge ((/).

The Court may, at any time after making a winding-up order, and

either before or after it has ascertained the insufficiency of the assets

of the company, make calls on and order payment thereof by all or

any of the contributories to the extent of their liability, for payment

of any money which the Court considers necessary to satisfy the

debts and liabilities of the company, and the costs, charges aud

expenses of winding up, and for the adjustment of the rights of the

contrilmtories among themselves.

In making a call the Court may take into consideration the

probability that some of the contributories may partly or wholly

fail to pay the call (A).

General rules have under the power in that behalf conferred by

section 173 of the Act been made enabling the liquidator as an oflicer

and subject to the control of the Court to make calls. That section

(a) Be Whitehouae dh Co. (1878), (d) Whitehouse db Co. (1878),

9 C. D. 595; Re O. E. B., [1903] C. D. 595; Ex parte Branuliile

2 K. B. 340 ; Ex parte Branwinte (1879), 48 L. J. (ch.) 463.

(1879), 48 L. J. («H.) 403. If the (c) Whitehoit^e d: Co. (1878), 9

Court of Appeal in I'yle Works C. D. 595.

(1890), 44 C. L). 534, intended to (/) See United Service Associa-

decide tliat the liabilities are one tion, [1901] 1 Ch. 97 ; Hiram
and the same, it would seem to Maxim Lamp Co., [1903] 1 Ch. 70,

stand alone except perhaps for in both of wliicli cases the windiiig-

Buck V. Robson (1870), 10 E({. 029. up was voluntary, and so the

(b) See Newton v. Debenture- application wa.s by originating

holders of Anglo-Australian Invest- summons.
ment Co., [1895] A. C. 244, 248; (g) Humber Ironworks (1868), 10

Re McMahon, [1900] 1 Ch. 173. W. R. 667.

(c) Stone \. City and County Bank (/t) Companies (Consolidation)

(1877), 3 C. P. D. 282. Act, 1908. s. 160.
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requires that the rules shall not permit of a call being made without

the special leave of the Court or the sanction of the committee of

inspection. Having regard to rule 1 of the Companies (Winding-up)

Rules, 1909, none of such lules except rule 87 applies to a voluntary

winding-up, whether under supervision or not ; but sometimes

leave to make a call is asked for and granted in such cases. Such

rules are as follows :

—

The powers and duties of the Court in relation to making calls upon
contributories conferred by section 166 of the Act shall and may be exercised,

in a winding-up by the Court {i), by the Liquidator as an officer of the Court

subject to the provisions of section 173 of the Act, and to the following

regulations :

—

(1) Where the Liquidator desires to make any call on the contributories,

or any of them for any purpose authorized by the Acts, if there

is a Committee of Inspection he may summon a meeting of such

Committee for the purpose of obtaining their sanction to the

intended call.

(2) The notice of the meeting shall be sent to each member of the Com-
mittee of Inspection in sufficient time to reach liim not less than

seven days before the day appointed for holding the meeting,

and shall contain a statement of the proposed amount of the call,

and the purpose for which it is intended. Notice of the intended

call and the intended meeting of the Committee of Inspection

shall also be advertised once at least in a London newspaper, or

where the winding-up is not in the High Court, in a newspaper

circulating in the district of the Court in wliich the proceecUngs

are pending. The advertisement shall state the time and place

of the intended meeting of the Committee of Inspection, and that

each contributory may either attend the said meeting and be

heard, or make any communication in writing to the Liquidator

or members of the Committee of Inspection to be laid before the

Meeting, in reference to the said intended call.

(3) At the meeting of the Committee of Inspection any statements

or representations made either to the meeting personally or

addressed in writing to the Liquidator or members of the Com-
mittee by any contributory shall be considered before the intended

call is sanctioned.

(4) The sanction of the Committee shall be given by resolution, which
shall be passed by a majority of the members present.

(5) Wliere there is no Committee of Inspection, the Liquidator shall

not make a call without obtaining the leave of the Court (k).

In a winding-up by the Court an application to the Court for leave to

make any call on the contributories of a Company, or any of them, for any
purpose autiiorized by the Acts, shall be made by summons stating the

proposed amount of such call, which summons shall be served four clear

days at the least before the day appointed for making the call on every

(i) See the order in The Law
Guarantee Trust and Accident
Society, 00422 of 1909, set out
pos«, p. 1321.

(^•) Companies (Winding-up)

Rules, 1909, r. 83. For forms of

notice and advertisement of meet-
ing, and for form of resolution of

committee of inspection, see infra,

pp. 1176 and 1177.
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contributory proposed to be included in such call ; or if the Court so directs

notice of such intended call may be given by advertisement, without a

separate notice to eacij contributory (/),

The hquidator is the only person who can make calls in a com-

pulsory winding-up. Where the calls have been charged and the

mortgagee wishes to get the benefit of them it will be necessary for

him to make an application in the winding-up for an order on the

liquidator to take the necessary steps for getting in the calls upon

receiving a proper indemnity from the mortgagee against his costs

of so doing (w), or where a receiver has been a})pointed in an action

by the mortgagees an application for leave for such receiver to make
such calls in the name of the liquidator upon giving a like in-

demnity {n). The latter course is, perhaps, the more usual one, but

the Court has declined to extend this practice so as to allow a nominee

of the mortgagee, who is in no sense an oftic-er of the Court, to use

the name of the liquidator (n).

The fact that according to the contract between the company
and its shareholders the amount payable on the shares is only payable

at a future date will be no bar to a call by the liquidator (o).

Where there are suflicient assets in hand to satisfy all liabilities

and there is no question of adjusting the rights of the coutributories

inter se, a call should not be made (p) ; but a call can be made
notwithstanding the fact that the debts and liabilities which are

to be paid out of it are not ascertained and proved, for the section

enables a call to be made immediately after the winding-up order,

and it is therefore only necessary that such debts and Uabilities should

be estimated debts and liabilities.

The Court will be very slow to disallow or reduce a call which the

liquidator thinks will be necessary and will usually not require him

to give his reasons for his. estimate, unless there is reasonable ground

(/) Companies (Winding-up) dator's name being used in those
Rules, 1909, r. 84. For forms of cases : Harritan v. jS'^. Eticnne
summons for leave to make call Brewery Co., [189.'}J W. N. 108
affidavit in support, advertLsoment (where, howovor, he allowed it on
and orders, infra, pp. 1177 et seq. terms ; see the order, «(//)r«, pp. (iOO

Applications for an order directing and GOI); and ho always required
notice of an intended call to bo tho official receiver to form his
given by advertisement will be made own opinion as to whether iiis

by .summons. The order will be on- namo should or should not be
dorsod on tho summons. Such an used : Anglo-Sardinian Antitnony
order is referred to in tho order for Co., [1894] W. N. 15G ; Piecadilly
leave to make a call, tn/ro, pp. 1179 Chambers (1894), 8 Rep. 617, and
and 1180. cases cited in the not<3 thereto.

(m) Fowler v. Broad'a Patent (o) Cordova Union Gold Co.,
Night Light Co., [1893] 1 Ch. 724; [1891] ^ Ch. 580; and .see as to
London Metallurgical Co., [1897] hnWAmg sociQiiQH, London Provident
1 Ch. 262; Re Bom, [1900] 2 Ch. Building Society v. Morgan, [189:J1

433, 435. 2 Q. B. 266. and Building Societiea
(n) Westminster Syndicate (1908), Act, 1894. s. l(t.

99 L. T. 924. Vaughan Williams, (p) Helbcrt v. Banner (1871),
J., objected to allowing the liqui- L. R. 5 H. L. 28.
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for tliinkiiig that tlie debts and liabilities to be paid will not be

established (q), and, still more, will the Court of Appeal be slow to

interfere with the discretion of a Judge who has given leave to make

a call (/•). It should be borne in mind in considering the question

of making a call that a winding-up deprives the creditors of their

ordinary rights by action, and calls should be made where the

liquidator and the Court or the committee of inspection take the view

that it is improbable that the debts will be paid within a reasonable

time if calls are not made (s). Further, the possibility that some of

the contributories may as time goes on become insolvent, or, at all

events, unable to pay their calls in full, must be taken into

account {t).

The latest case (w) on the subject re-affirms the proposition that

it is the duty of the liquidators to get in the assets at the earliest

possible moment, even where the money is not immediately wanted,

and it shows that the Court will not take into consideration the fact

that if payment of the call is deferred, interest could be demanded

from the contributories at a rate higher than a bank would allow

were the money placed on deposit. Where contributories are allowed

to defer payment of calls by making an affidavit of means, such

affidavit will be a private document for the use of the liquidator, and

will not be placed on the file (u). A call may be made payable by

instalments (w). The fact that some contributories are making

claims to have their names taken ofi the list of contributories is no

reason for deferring the making of a call, the remedy of such con-

tributories is to apply for the suspension of the operation of the call

against themselves (y). Where debts have been proved and admitted

a call made for the purpose of paying such debts cannot be opposed

on the ground that the proofs for such debts ought not to have been

made or that there was no jurisdiction to make tlie winding-up

order (2).

Much the same principles govern calls on persons on the B list

{q) Contract Corporation (18GG),

2 Ch. 95 ; Helbert v. Banner (1871),

L. R. 5 H. L. 28 ; see also Miller's

Case (1885), 64 L. J. (ch.) 141,

where the debts were not paid and
a statement that calls were re-

quired for the purpose of adjusting

the rights of contributories inter se

was held to show that such calls

were necessary for paying the

debts ; and Forms 50 and 55 in

the appendix to the Companies
(Winding-up) Rules, 1909, post, pp.
1176 and 1178.

(r) Contract Corporation (1866),

2 Ch. 95 ; Barned's Banking Co.

(1867), 36 L. J. (oh.) 215.

(s) Helbert v. Banner (1871),

L. R. 5 H. L. 28.

{t) Contract Corporation (1866), 2

Ch. 95.

{u) Law Otuirantee Trust and
Accident Society (1910), 26 T. L. R.

565. For form of affidavit as to

means, infra, pp. 1181 et seq.

(y) Barned'a Banking Co. (1867),

.36 L. J. (CH.) 215.

(2) Arthur Average Association

(1876), 3 C. D. 522, disapproving

London Marine Insurance Associa-

tion (1869), 8 Eq. 176.
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ot contributories (a), though, of course, no calls \vill be made on them

unless at all events there is a probability of their being liable (6).

With regard to the liability of persons who were members at the

date of the liquidation to pay calls for the purposes of adjusting the

rights of the members inter se.

These rights are usually provided for by the articles, apart from

such provision the rights of members of a company divided into

shares would appear to be that if there is a loss it must be borne by

the members in proportion to the nominal value of their shares (c).

If there is a surplus after repaying all members their capital such

surplus will be distributed among the members in a like propor-

tion {d). Where there are no shares and no means of ascertaining

liow the losses or gains of the company are to be borne or distributed,

they must be borne by the contributories equally (c).

Payments made in advance of calls will, as between the contribu-

tories be treated as loans (/), and interest on such loans will, where

the contract so provides, be paid down to the date of repayment (9).

Unquestionably, calls can be made for adjusting these rights {h),

and in the case of an unlimited company in the absence of anything

special in the memorandum or articles, calls can be made beyond

the nominal amounts of the shares (i). In adjusting the rights of

tlie contributories the Court will, however, not concern itself with

matters which did not concern the company, e.g. rights under an

agreement by which one contributory has agreed to indemnify

another against calls {k), or rights v/hich director contributories who

have been held to be liable in misfeasance proceedings may have

over against other contributories {I). These being matters which

are altogether outside the winding-up {m).

{a) Helbert v. Banner (1871), (1883), 11 Ir. L. R. 371.

L. R. 5 H. L. 28. {g) Exchange Drapery Co. (1888),

(b) Marsh's Case (1871), 13 Eq. 38 C. D. 171.

388 ; and see supra, pp. 1154 et seq. (h) Anglesea Colliery Co. (1866),

as to the liability of B shareholders. 1 Ch. 5.55 ; Provision Merchant-^

(c) Ex parte Maude (1870), 6 Ch. Co. (1872), 26 L. T. 862.

51. The subject of the rights of (t) Marylehone Joint Stock Bank

contributories inter se is discussed (1856), 25 L. J. (ch.) 650.

at length later; see pp. 1253 et seq. {k) Addison's Case (1875), 20 Eq.

(d) Birch v. Cropper (1889), 14 620. The fact tliat a creditor has

A. C. 525. agreed to indemnify individual

(e) Arthur Average Association memljers of a company will not

(1876), 3 C. D. 522 ; Ex parte preclndo liim from proving against

Woolmer (1852), 2 De G. M. & G. the company: Shaw's Claim {1^15),

665 ; and see Lotulnn Marine In- 10 Ch. 177.

surance Association (1869), 8 Eq. (/) Alexandra Palace Co. (1883),

176. 23 C. D. 297.

(/) Lock V. Queensland Invest- {m) Welsh Flannel and Tweed

ment Land and Mortgage Co., Co. (1875), 20 Eq. 300.

[1896] .\. C. 461 ; Dale v. Martin

S.C.L. 4 P
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Articles providing for interest if calls are not paid when due have

no application in a winding-up, but interest on calls in a winding-up

usually at 5 per cent, may be given under 3 & 4 Will. IV., c. 42,

whether the notice of call does(n)or does not(o) demand such interest,

such interest, will continue to run, where the calls have been paid

into a special account to await the result of an action which is in

the nature of a test action (p).

An agreement between contributories, that one of them shall for

a pecuniary consideration endeavour to postpone the making of a

call, or support the claim of a creditor, is void as being against the

policy of the Act (q).

Balance Orders.

When the liquidator is authorized by resolution or order to make

a call on the contributories, he must file with the Registrar a document
in the Form 58 in the Appendix to the Companies (Winding-up)

Rules, 1909, with such variations as circumstances may require

making the call (r).

When a call has been made by the liquidator in a winding-up by
the Court, a copy of the resolution of the Committee of inspection

or order of the Court (if any, as the case may be), must forthwith

after the call has been made be served upon each of the contributories

included in such call, together with a notice from the liquidator

specifying the amount or balance due from such contributory in

respect of such call, but such resolution or order need not be adver-

tised unless for any special reason the Court so directs (s).

The payment of the amount due from each contributory on a

call may be enforced by order of the Court, to be made in Chambers
on summons by the liquidator (t).

Formerly the Court could not direct service of either an order for

calls or a balance order out of the jurisdiction (u), but now the Court

or a Judge may direct that any summons, order, or notice may be

served on any party or person in a foreign country, and the pro-

cediu-e prescribed by Order 11, r. 8a, R. S. C, with reference to

serving notice of a writ of summons applies to the service of any

summons, order, or notice so directed to be served {x). Personal

service of a balance order is required, but in a proper case an order

for substituted service can be made, it is also necessary to serve the

(n) Ex parte Barrow {186S), 3 Ch. balance orders, infra, pp. 1184 et

784 ; Ex parte Lintott (1867), 4 Eq. seq. ; for form of affidavit in support,

184. irifra, pp. 1180 and 1181.

(0) Welsh Flannel and Tweed (u) Anglo-African Steamship Co.

Co. (1875), 20 Eq. 360. (1886), 32 C. D. 348. Scotland and

(p) Barrow's Case (1868), 3 Ch. Ireland stand on an altogether

784. different footing owing to s. 180

(q) Elliott V. Richardson (1870), of the Act. See Hollyford Copper

5 C. P. 744. Minirvj Co. (1869), 5 Ch. 93 et supra,

(r) Companies (Winding-up) p. 1027; but see George v. Wake
Rviles, 1909, r. 85. For Form, see \\^\\), 45 Ir. L. T. 276.

infra, p. 1180. (x) O. 11, r. 8a. R. S. C. ; cp.

(s) Ibid., r. 86. For form of Charles Duval ds Co., Ltd. v. Cans,

notice, infra, p. 1180. [1904] 2 K. B. 685; and see supra,

(1) Ibid., r. 87. For forms of pp. 1027 and 1028.
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summons for a balance order, but this may be served by post

under rule 23 of the Companies (Winding-up) Rules, 1900.

A balance order should not be made when the contributory who

was liable is bankrupt ; there the right is limited to proof in the

bankruptcy (?/). The Court has, on evidence as to the means of a

contributory against whom a balance order had been, obtained,

made an order under section 5 of the Debtors Act, 1869, for payment

of the sum due under the balance order by instalments with

interest {z), but a director contributory w ho has been ordered to pay

for shares presented to him by a promoter cannot be committed to

prison under section 4 (3) of that Act (a).

An order made by the Court on a contributory will (subject to

any right of appeal) be conclusive evidence that the money, if any,

thereby appearing to be due or ordered to be paid is due.

All other pertinent matters stated in the order will be taken to

be truly stated as against all persons, and in all proceedings except

proceedings against the real estate of a deceased contributory, in

which case the order will be only primafacie evidence for the purpose

of charging his real estate, unless his heirs or devisees were on the

list of contributories at the time of the order being made (6). A
balance order is not in the nature of a judgment, but is a mere

direction given by the Court for the better getting in of an asset (c).

Having regard to section 178 of the Act (rf), it can be enforced by a

fieri facias (e) though an order under section 167 of the Act for

payment of the money due to the Bank of England to the account

of the liquidator instead of to the liquidator, cannot be so enforced,

and if a liipiidator who has obtained such an order wishes to enforce

it he must obtain a further order for payment to himself (/). A
balance order is, however, not a final judgment so as to be capable of

supporting a bankruptcy notice under section 4 (1) (g) of the Bank-

ruptcy Act, 1883 {g), and a balance order against an executor does

(y) Mitchell's Case (1870), 5 Ch. (d) This section provides that

400. orders made in the High Court in

(z) Lewis' Case (1873), 42 L. J. England or Ireland under the Act

(CH.) 379. The jurisdiction of the may be enforced in the same manner
High Court imder this section is as orders made in any action pond-

now transferred to the Judge in ing therein ; it also empowers the

Bankruptcy. See Bankruptcy Act, Court exercising the Stannaries

1883, s. 103, order of Marcli 4, 1885, jurisdiction to enforce its orders

Bankruptcy Rules, 1886, rr. 355 throughout England in the same

to 361. way as the High Court can.

(a) Metcalfe's Case (1880), 13 (c) Westtnoreland Green and Blue

C. D. 815. Slate Co. v. Feilden, 11891] 3 Ch. 15.

{h) Companies (Consohdation) (/) Leeds Banking Co. (1866),

Act, 1908, s. 168. 1 Ch. 150.

(c) Westmoreland Green and Bine (g) Ex parte Whinncy (1884), 13

Slate Co. V. Feilden, [1891] 3 Ch. Q. B. D. 476; Ex parte Moore

15, at p. 27, per Bowen, L.J. (1885), 14 Q. B. D. 627 ; Ex parte
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uot deprive him of liis right of retainer, as it is not a judgment but

analogous to an administration order, on a balance order against an

executor aficrifacisa cannot issue, and the only remedy is by taking

proceedings under section 126 for administering the estate of the

deceased (h).

An action will not lie to enforce a balance order, for as such order

is enforceable under section 178 of the Companies (Consolidation)

Act, 1908, it is not a ground of action {i), but the fact that a balance

order has been made for calls whether such calls were made before

or during winding-up will be no defence to an action for the same

calls, though if the two proceedings are taken vexatiously the Court

will set the matter right when dealing with the costs {k).

Power of Court to Oudek Aurest of Contributory.

The Court, at any time either before or after making a winding-up

(^rdcr, on proof of probable cause for believing that a contributory

is about to quit the United Kingdom, or otherwise to abscond or to

remove or conceal any of his property for the purpose of evading

payment of calls, or of avoiding examination respecting the affairs

of the company, may cause the contributory to be arrested, and his

books and papers and moveable personal property to be seized, and

him and them to be safely kept until such time as the Court may
order (l).

The Court has under this provision ordered the seizure of the

books, papers, etc., of a contributory on evidence which was con-

sidered insufficient to order his arrest (m).

Under the similar provisions of the various Banlcruptcy Acts,

it has been held that very different considerations will prevail in

the case of a foreigner temporarily resident here and about to return

home than in the case of a person resident here, and that in the former

case a far stronger case of intention to evade payment must be

made out (/<). It has also been held under these provisions that to

effect the arrest doors may be brolvcn (o), and that no action will

Grimwade (188G), 17 Q. B. D. 357 ; nation seems in accordance with
Ex parte. Mackay (1887), 58 L. T. /wJwfy v. /wme^/, [1908] 2 K. B. 2G0.

237. {k) Westmoreland Green and Blue
(h) Re Hnbback (1885), 29 C. D. Slate Co. v. Feilden, [1891] 3 Ch. 15.

934 ; and cp., for the distinction (Z) Companies (Consolidation)

between such an order and a judg- Act, 1908, s. 176. S. 177 pro-

nxent at law against an executor, vides that the powers conferred

lie Marvin, [1905] 2 Ch. 490. It by the Act are cumulative; s. 164
would seem tliat a liquidator can provides for orders for deUvery
take proceedings in his official name over of property to which tlie

for administration : Companies company is jjrimu facie entitled

;

(ConsoHdation) Act, 1908, s. 151 see supra, pp. 997 et scq.

(2) (/). (ni) Imperial Mercantile Credit

(i) Chalk dh Co. v. Tennant (1887), Co. (1867), 5 Eq. 264.

57 L. T. 598, as explamed by (n) Ex parte Gutierrez (1879), 11

Kekewich, J., in Westmoreland C. D. 298 ; see also Ex parte

(freen and Blue Slate Co. v. Feilden, Crispin (1873), 8 Ch. 374.

[1891] 3 Ch. 15; Ex parte Mackay (o) Ex parte Hendry (1892), 9

(1887), 58 L. T. 237. Such oxpla- Mor. 30.
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lie on the part of the person arrested unless he can show some false

statement or at least some svppressio irri on the ])art of the person

who applied for the order (p). Applications for orders under tlie

section may be made by ex parte motion (q), but the Court has

declined to make an order where the contributory has had no oppor-

tunity of denying the debt (r).

Arrests and Commitments.

The provisions of the Companies (Winding-up) Rules as to arrests

and commitments are as follows :

—

A Warrant of Arrest, or any other Warrant issued under the provisions

of the Act and Rules, may be addressed to such Officer of the Court, or

to such Higli Bailiff or Officer of any County Court, whether sucJ\ County

Court lias juiisdiction to wind-up a Company or not, as the Court may in

each case direct (,s).

Where the Court issues a Warrant for the arrest of a iK.'rsun under any

of the provisions of the Act or Rules, the prison (to be named in the Warrant

of Arrest) to wliicli the jx^rson shall be committed shall, unless the Court

shall otherwise order, be the prison used by the Court in cases of Orders

of Commitment made in the exercise by the Court of its ordinary juris-

diction (1).

Where a Warrant for the Arrest of a jierson has been issued by a Court

other than the High Court under any of the provisions of the Act and Rules,

the High Bailiff of the Court, or other Olficcr of the Court to whom the

Warrant is addressed, may send the Warrant of Arrest to the Regis! rar

of any other Court (other than the High Court) witliin the ordinary juris-

diction or district of wliich such person shall then be or be believed to be,

with a Warrant annexed thereto under the hand of the High Bailiff or

Officer and Seal of the Court from which the Warrant originally issued,

requiring execution of the Warrant b}' the Court to wliicli it is so sent

;

and the Registrar of tlie last -mentioned Court sliall seal or stamp tlie

Warrant with the Seal of his Court, and issue the same to tlie Higli Bailiff

or other proper Officer of his Court, with an endorsement theivon in the

Fonn 106 ; and thereupon such last -mentioned High Bailiff or Officer

ma}\ and shall in all respects execute the said Warrant according to the

requirements thereof, and all Constables and Peace Officers shall aid and
assist within their re.spective districts in the execution of such Warrant {u).

Wliere a person is arrested under a Warrant of Commitment issued

under any of the Provisions of the Act and Rules, other than sections

174 and 176 of the Act and Rule 66 of the liules, he shall be forthwith

conveyed in custody of the Bailiff or Officer ajipreliending Iiim to the

prison of the Court within the ordinary jurisdiction of which he is appiv-

hended, and kept therein for the time mentioned in the AVarrant of

ip) Daniels v. FirUUng (1840), (r) Cotton J^tantntion Co. of Natal,
IG M. & W. 200. [18(18] W. N. 7<).

{q) Son Ulster Land, etc.. Invest- {s) Companies (Winding-up)
ment Co. (1887), 17 L. R. Ir. ."Sni, Rules 1!)0«,), r. 211.

where the aflidavit spoko only to (t) Ihhl., r. 212.

information and heliof. This may (u) Ibid., r. 2l'.i. For forms of
often be nocossary in the.se ca.ses, warrant and endorsement, infra,
which turn on intention. p. 118S.
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Commitment, unless sooner discharged bj^ the Order of the Court wliich

originally issued the Warrant of Commitment, or otherwise by law.

Where a person is arrested imder a Warrant, issued under section 174
or section 176 of the Act, or under Rule 66 of the Rules, he shall be forth-

with conveyed in custody of the BaiUfI or Officer apprehending him to the

prison of the Court within the ordinary jurisdiction of which he is appre-

hended ; and the Governor or Keeper of such prison shall produce such

person before the Court as it may from time to time direct, and shall

safely keep liim until such time as the Court shall otherwise order, or such

person shall be otherwise discharged by law. Provided that where any
such person is conveyed to a prison other than the prison used by the Court

which originally issued the Warrant in cases of Orders of Commitment
made by such Court in the exercise of its ordinary jurisdiction, the Court

may by Order direct such person to be transferred to such last-mentioned

prison ; and on receipt of such Order the Governor or Keeper of the prison

to which such person has been conveyed, shall cause such person to be

conveyed in proper custody to the prison mentioned in such Order, and the

.Governor or Keeper of such last-mentioned prison shall, on production of

such Order and of the Warrant of Arrest, receive such person, and shall

produce liim before the Court, as it may from time to time direct, and shall

safely keep him until such time as the Court shall otherwise order, or such
person shall be otherwise discharged by law (x).

Attachment of Debts in Stannaries.

When several companies are in course of liquidation by or under
the superintendence of the Court exercising the Stannaries Juris-

diction and acting under that jurisdiction if it appears to the Judge
that a person who is a contributory of one of the companies is also

a creditor claiming a debt against one of the other companies the

Judge may (if after inquiry he thinks fit) direct that the debt when
allowed shall be attached, and payment thereof to the creditor

suspended for a time certain as a security for payment of any calls

that are or may in course of liquidation become due from him to

the company of which he is a contributory, and the amount thereof

will be applied to such payment in due course. Such an order will

not prejudice any claim which the indebted company has by way of

set-off, counterclaim, or otherwise, or any lawful claim of lien or

specific charge on the debt in favour of any third person (ij).

Compromises.

Under the powers of compromise conferred by section 214 of the

Act the liquidator can enter into compromises. The terms of the

section are wide, and under the section where there is a doubt as to

whether certain contributories are liable a compromise dealing with

the liabilities of all such contributories can be entered into (2), but

(a;) Companies (Winding-up) supervision.

Rules, 1909, r. 214.

{y) Companies (Consolidation)

Act, 1908, s. 239. The word
" superintendence " which occurs

in the Act presiunably means

(2) Commercial Bank Corporation

of India and the East (1869), 8 Eq.

240; The Bank of Hindustan v.

Eastern Financial Association ( 1 869 ),

L. R. 2 P. C. 489 ; and see as to the



Compromises 1175

where the question is not one of liability, but of ability to pay, the

authority sanctioning the compromise should be furnished with

information as to the means of each person whom it is proposed to

relieve from liability (a). The liquidator will sometimes be authorized

to compromise in such cases by endorsed order : but it is better to

have an order drawn up in the ordinary way {aa). The affidavit

as to means is not put on the file (b).

The Court cannot under the section force a liquidator to accept

a compromise of which he does not approve (c). It is thought that

where the sanction of a committee of inspection has been given and

the liquidator has entered into the compromise, the onus of showing

that the compromise is improper will be on a person who asks the

Court to disallow it, though in such case the facts will no doubt have

to be fully brought before the Court {d).

A compromise by which £20 per share was to be paid immediately

instead of £25 per share extended over a period of two years has been

sanctioned (e), and also one by which the executrix of a deceased

contributory was to pay a certain sum down in lieu of a larger sum

for which the deceased was liable, and to give security for the pay-

ment of a further sum if further calls were made (/). The Court

will not allow a contributory to retire from a compromise he has

entered into merely because it turns out subsequently that he ought

not to have been on the list at all (7), and it would seem that such a

compromise can only be set aside if fraud is shown (li), moreover, if

a contributory has made a statement in writing of his property to

the liquidator, and such statement omits to mention certain assets,

the Court will not after a lapse of time presume that such assets wore

not disclosed, at all events in cases where' it can be shown that the

liquidator and the contributory had constant meetings and dis-

cussions on the subject, and that no active step was taken by the

contributory to conceal the ownership of such assets {i).

section generally supra, pp. 1036 e.t L. J. (ch.) 385.

siq. As will be seen, it will not (rf) See Lama Coal Co. (1.S67), 2

infrequently be necessary on a Ch. 092.

compromise to resort to s. 120 of {r.) Smith, Knight <f; Co. (1M(>S),

the Act. For fr>rni of cnmpromiso 37 L. J. (ch.) 864.

agroomont, ?7(/ra, pp. 1187 and 1188. { f ) Hvghr.s' Case (lS4i)), 1 J)o

(a) Ex parte Totty (1860), 2!) C!. & Sin. 606.

L. J. (ch.) 702. (g) Lucy a Ca.ic (1853), 1 l)e

(aa) Seo O. 52, r. 14, li. S. C. G. M. & G. 356.

(b) Laiv Guarantee Trtist atul (h) Liquidators of tfic City of

Accident Society (1910), 26 T. L. R. Glasgow Bank v. As.Hct8 Go. (18S3),

565. For form of affidavit, infra, 10 Rot tie 676 ; Watt v. Assets Co.,

pp. 1181 ct scq. [1905] A. C. 317.

(c) Pearson's Case (1872), 7 Ch. (i) Watt v. Aaacts Co., [1905]

309; Hankey'a Case (1872), 41 A. C. 317.
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NOTICE TO EACH MEMBER OF COMMITTEE OF INSPECTION
OF MEETING FOR SANCTION TO PROPOSED CALL (fc).

{Title.)

Take notice that a meeting of the Committee of Inspection of the above

* To be a CJompany will be held at on the * day of ,

date not less 19 , at o'clock in the noon, for the purpose of con-
than seven sidering and obtaining the sanction of the Committee to a call of

the'date"^ £ per share proposed to be made by the Liquidator on the

when the contributories.

notice will in Annexed hereto is a statement showing the necessity for the
course ot proposed call and the amount required,
post reacJi ^ '^

^

the person to Dated this day of 19 .

whom it is (Signed)
addressed.

Liquidator.

Statement.

1. The amount due in respect of proofs admitted against the Company,
and the estimated amount of the costs, charges and expenses of the winding-

up, form in tlie aggregate the sum of £ or thereabouts.

2. The assets of the Company are estimated to realize the sum of

£ . There are no other assets, except the amounts due from certain

of the contributories to the company, and in my opinion it will not be

possible to realize in respect of the said amounts more than £

3. The list of contributories has been duly settled, and persons have

been settled on the list in respect of the total number of shares.

4. For the purpose of satisfying the several debts and liabilities of the

Company, and of paying the costs, charges and expenses of the winding-up,

I estimate that a sum of £ will be required in addition to the amount
of the Company's assets hereinbefore mentioned.

5. In order to provide the said sum of £ it is necessary to make
a call on the contributories, and having regard to the probabiUty that some
of them will partly or wholly fail to pay the amount of the call, I estimate

that for the purpose of realizing the amount required it is necessary that a

call of £ per share should be made.

(Annex tabular statement showing amounts of debts, costs, c&c, awJ of assets.)

ADVERTISEMENT OP MEETING OF COMMITTEE OF INSPEC-
TION TO SANCTION PROPOSED CALL (Z).

(Title.)

Notice is hereby given that the undersigned Liquidator of the above-

named Company proposes that a call should be made " on all the contri-

butories of the said Company," or, as the case may be of £

per share, and that he has summoned a meeting of the Committee of In-

spection of the Company, to be held at on the day of

19 , at o'clock in the noon, to obtain their

sanction to the proposed call.

Each contributory may attend the meeting, and be heard or make any

(k) Companies (Winding-up) (I) Ibid., Form 51.

Rules, 1909, Appendix, Form 50.

I
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communication in writing to the Liquidator or the memVjers of the CV)m-

mittee of Inspection in reference to the intended call.

A statement showing the necessity of the proposed call and the puriwse

for which it is intended may be obtained on application to the Liquidator

* Insert at his office at *

address. Dated this day of 19 .

Liquidator.

RESOLUTION OF COMMITTEE OF INSPECTION SANCTIONING
CALL (m).

Resolved, that a call of £ per share l>c made by the Liquidator

on all the contributories of the Company [or, as the case may be].

(Signed)

Members of the Committee of Inspection.

Dated this day of 19

NOTICE OF CALL SANCTIONED BY COMMITTEE OF INSPECTION
TO BE SENT TO CONTRIBUTORY (?t).

(Title.)

Take notice that the Committee of Inspection in the winding -up of this

Company have sanctioned a call of per share on all the contributories

of the Company.

The amount due from you in respect of the call is the sum of £

* State This sum should be paid by you direct to me at my office *

address. on or before the day of 19

Dated this day of 19

To Mr.

Liquidator.

SUMMONS FOR LEAVE TO MAKE A CALL (o).

{Title.)

Let the several persons whos" names and nddresses are set foith in the

second column of the schedule hereto, being contributories of tlie above-

named Company, as sho\^^^ in the tliird column of the said schedule, attend

at on the day of 19 , at o'clock in

the noon, on the hearing of an application on the part of the

[Official Receiver and] Liquidator of the Company for an order that he may

be at Ubi-rty to make a call to the amount of per share on nil

the contributories [or as the case may be] of the said Companj'.

Dated the day of 19 .

This summons was taken out by of Solicitors for the

[Official Receiver and] Liquidator.

To
Note.—If you do not attend either in p-^rson or by your Solicitor, at

(m) Companies (Winding-up) (n) Ibid., Form 53.

Rules, 1909, Appendix, Form 52. (9) Ibid., Form 31.
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the time and place above-mentioned, such or.ler will be made and pro-

ceedings taken as the Court may think just and expedient.

Schedule.

No. on List. Name and Address. In what Character included.

AFFIDAVIT OF LIQUIDATOR IN SUPPORT OF PROPOSAL FOR
CALL ( p).

{Title.)

Ij , of &c., the Liquidator of the above-named Company,

make oath and say as follows :^—

1. I liave in the Schedule now produced and shown to me, and marked

witli the letter A, set forth a statement showing the amoimt due in respect

of the debts proved and admitted against the said Company, and the

estimated amount of the costs, charges, and expenses of and incidental

to the winding-up the affairs thereof, and wliich several amounts foim

in the aggregate the sum of £ or thereabouts.

2. I have also in the said schedule set forth a statement of the assets

in hand belonging to the said Company, amovinting to the sum of £

and no more. There are no other assets belonging to the said Company,

except the amounts due from certain of the contributories of the said Com-
pany, and, to the best of my information and belief, it will be impossible

to reahze in respect of the said amounts more than the sum of £ or

thereabouts.

3. persons have been settled by me on the list of contributories

of the said Company in respect of the total number of shares.

4. For the purpose of satisfying the several debts and habilities of the

said Company and of paying the costs, charges, and expenses of and in-

cidental to the winding-up the affairs thereof, I beUeve the sum of £

will be required in addition to the amount of the assets of the said Company
mentioned in the said Schedule A, and the said sum of £

5. In order to provide the said sum of £ , it is necessary to make
a call upon the several persons who have been settled on the list of contri-

butories as bef(jre mentioned, and having regard to the probabiUty that

some of such contributories will partly or wholly fail to pay the amount
of such call, I beUeve that, for the purpose of realizing the amount required

as before-mentioned, it is necessary that a call of £ per share should
be made.

Sworn, etc.

{p) Companies (Winding-up) Rules, 1909, Appendix, Form 55.
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advertisement for intended call (r/).

In the matter of

* Name Notice is hereby given that the * Court has appointed

of Coiut. the day of 19 , at o'clock in the
t otate noon at f , to sanction a call on all the con-

appoint- tributories of the said Company [or as the case may be] and that the

ment. Liquidator of the said Company proposes that such call shall be for

£ per share. All persons interested are entitled to attend at such

day, hour, and place, to offer objections to such call.

Dated this day of 19 .

Liquidator.

ORDER GIVING LEAVE TO MAKE A CALL (r).

The day of 19

{Title.)

Upon the appUcation of the Official Receiver and Liquidator of the

above-named Company, and upon reading the affidavit of the said [Official

Receiver and] Liquidator, filed the da^' of 19 , and

the exhibit marked " A " therein referred to, and an affidavit of

filed the day of 19

It is ordered that leave be given to the [Official Receiver and] Liquidator

to make a call of £ per share on all the contributories of the said

* Or as
Company *.

the case may And it is ordered that each such contributory do on or before

be. the day of 19 , pay to the [Official Receiver and] Liqui-

dator of the Company, the amount which will be due from him

or her in respect of such call.

ORDER FOR LEAVE TO MAKE CALL BY INSTALMENTS, NOTICE
OF SUMMONS HAVING PURSUANT TO PREVIOUS ORDER
BEEN GIVEN BY ADVERTISEMENT.

{Title.)

Upon the application by summons dated 13th June 1911 of C.P.!^. the

Liquidator of the above-named Company and upon hearing the solicitors

for the applicant and for C.N. a holder of 400 B sliarcs and for H.H.W. a

holder of 1500 B shiires and 8000 D shares in the capital of the said Com-

pany upon reading the order to wind-up the above-named Company dated

20th December 1910 the order dated 20tli February 1911 appointing

Liquidator the order dated 20th June 1911 for service of notice of the

above-mentioned summons by advertisement the affidavit of the said

C.F.S. filed the 20th Juno 1911 the Londoti Gazette of tlie 14th July 1011

and the Daily Telegraph newspaper of the 15th July 1911 each containing

a notice of tlie hearing of the said summons pursuant to the said order of

the 20th June 1911 and the certificate of the appUcant of the settlement

{q) Companies (Winding-up) (r) Ihid.*YoTTCipl.

Rules, 1909, Appendix, Form 56,
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of the list of contributories of the said Company dated the 7th July 1911.

It is ordered that the Liquidator of the above-named Company be at

liberty to make a call on all the contributories of the above-named Com-
pany at the times and by the instalments set out in the schedule hereto

and it is ordered that the said liquidator be at liberty to allow a discount

not exceeding £3 10s. per cent, per annum on all sums jjaid in advance in

respect of such call.

Schedule.
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set forth in the schedule hereto annexed, marked A., have paid or caused

to be paid the sums set opposite their respective names in the said Schedule

wliich sums are the amounts now due from them respectively under the

call of per share, duly made under the Companies (Consolidation)

Act 1908 dated the day of 19

2. The respective amounts or sums set opposite the names of such

contributories resiiectively in such schedule are the true amounts due and

owing by such contributories respectively in respect of the said call.

A.

The Schedule above Referred to.

No. on
List.
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(Specify the particulars, if necessary, in the separate signed List or

Schedule marked A ; and accompany the statement with Valuations,

certified Rentals, and other evidence of value, by competent parties.)

II.—Have you, since the , either as security for your debts or

otherwise, sold, given, transferred, or conveyed away in trust or otherwise,

or placed under the charge, or in the custody of any person or jiersons, or

in any way put away, set aside, or concealed any Property, Money, Stock,

Shares, Securities, or effects of any kind ? If so, state the particulars and
value, and present position of such property so alienated. Or have you,

since renounced, or discharged, or given up any right of any kind

which you then had ? If so, state the particulars thereof.

III.—Have you witliin the last 10 years been a party to any settlement

or deed of gift ?

rV.—What is your regular or average annual income ; and from what
sources is it derived ?

(Specify the particulars, if necessary, in the separate signed List or

Schedule marked B.)

V.—^What debts or obligations are owing by you besides the Calls for

which you are Uable as a Sliareholder of the

(Specify the particulars, if necessary, in the separate signed List or

Schedule marked C.)

VI.—^Have you any expectation of funds or property of any kind

coming to you by succession or otherwise ? If so, state its nature and
probable value.

VII.—^Is your Ufe insured ? If so give particulars.

VIII.—Are you interested in any settlement made on marriage or

otherwise ?

IX.—State any circumstances connected with yourself, or those de-

pendent on you, which you may wish to be considered along with your

appUcation.

X.—What sum or other consideration do you offer for a discharge

in full of all claims by the Official Receiver and Liquidator against you as

a Shareholder of the Limited; and in what manner do you propose

it shall be secured or paid ?

Answers.
L
n.
in.
IV.

V.

VI.

VII.

VIIL
IX.
X.
The details under I., III., and IV. may be given under separate signed

Schedules, marked A, B, C, respectively.

Signature

Date
The above Answers should be verified by Affidavit as set forth on the

next page.
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In The High Court of Justice,

(Companies Winding-up).

Mr. Justice Nevti-le.

In the Matter of the Companies (Consolidation) Act 1908

and

[Address In the Matter of the Limited,

and profes- J^

sion, or other^j ^^^^ q^^^ ^^^ ^^ follows :—
descnption •'

to appear.] That the several matters and things contained in the Answers
* If written on the preceding page * [and in the Schedules A, B, and C],

bchedmes ^^^ which are signed by me as relative hereto, are full, true and
notreqmred,

. . ,

strike out correct answers to the foregomg printed questions to the best of

these words, my knowledge, information and belief.

Sworn at

in the of

this day of

19

Before me

A Commissioner for Oaths.

Schedule A.

N.B.—^This Schedule must be signed by the Shareholder.

Schedule B.

N.B.—^This Schedule must be signed by the Shareholder.

Schedule C.

N.B.—^This Schedule must be signed by the Shareholder.
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ORDER FOR PAYMENT OP CALL DUE FROM A
CONTRIBUTORY {y).

{Balance Order.)

The day of 19

{Titte.)

Upon the application of the Liquidator of the above-named Company,

and upon reading an affidavit of filed the day of ,

19 , and an affidavit of the liquidator, filed the day of ,

19 , it is ordered, that CD., of, &c. [or E.F., of, &c,, the legal personal

representative of L.M., late of &c., deceased], one of the contributories

of the said Company [or, ifagainst several contributories, the several persons

named in the second column of the schedule of tliis Order, being respectively

contributories of the said Company], do, on or before the day of

19 or within four days after service of tliis order, pay to the

Liquidator of the said Company at his office. No. Street, ,

in the county of , the sum of £ , [if against a legal personal

representative add, out of the assets of the said L.M., deceased, in liis hands

as such legal personal representative as aforesaid, to be administered in

due course of administration, if the said E.F., has in his hands so much
to be administered, or, if against several contributories, the several sums

of money set opposite to the respective names in the sixth column of the

said schedule hereto], such sum [or sums] being the amount [or amounts]

due from the said CD. [or L.M.], [or the said several persons respectively],

in respect of the call of £ per share duly made, dated the

day of , 19 .

The Schedule Referred to in the Foregoing Order.

No. on
List.
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balance order (2).

{Title.)

Upon the Application by summons dated the llth day of Febniary

1903 of J.G. the Liquidator of the above-namt^d Company and upon hearinf^

the Solicitors for the Apphcant and for the Respondents J.B. N.G. J.L.

and E.vS. and the Respondents G.B. F.G.B. G.L. and L.I.R. in person and

no one appearing for or on behalf of the other Respondents to the said

summons although they have been duly served therewith as appears by
the affidavits of W.J.J, filed the 16th day of February 1903 and the lOtii

day of March 1903 resjxictively and upon reading the order dated the 17tli

January 1900 directing the voluntary winding-up of tlie said Company
to be continued but subject to the supervision of the Court the order dated
the 28th February 1902 the certificate dated the 23rd March 1900 of the

said J.G. of the settlement of the list of contributories of the above-

named Company the joint affidavit of H.G.P. H.K. and C.S. and the joint

affidavit of W.A.B. A.H.H. and F.C.T. both filed the 13th day of February

1903 and the affidavit of J.G. filed the 20th day of February 1903 and the

exliibits in the said affidavits or some of them respectively referred to :

—

It is Ordered that the several persons named in the second column
of the Schedule hereto being respectively contributories of the said Com-
pany do witliin four days after serx-ice of tliis order upon them respectively

pay to the Applicant the said J.G. as such Liquidator as aforesaid at his

office situate at in the City of the several sums of money
set opposite to their respective names in the sixth column of the schedule

hereto such sums being the amounts due from the said several persons

respectively in respect of a call of Two pounds ten shillings per share

duly made by the said Liquidator on the 21st day of June 1902 pursuant

to the said order dated the 28th February 1902.

And it is Ordered that the said several persons do within the like

period and at the place aforesaid pay to the said J.G. as such Liquidator

as aforesaid interest at the rate of Four pounds per centum per annum
on the amounts specified in the sixth column of the said schedule from the
1st day of October 1902 to the date of payment.

And it is Ordered that the said several persons do within the like

period and at the place aforesaid pay to the said J.G. as such Liquidator

as aforesaid the several sums set opposite to their respective names in the

seventh column of the schedule hereto such sums being the proportion

of the Applicant's costs of the said apphcation payable by such several

persons respectively.

And it is Ordered that the amounts payable under tliis order by such
of the persons named in the schedule hereto as are married women be pay-
able out of their separate estates respectively and not othenvise and that
execution hereon against such persons be limited to their separate property
respectively not subject to any restriction against anticipation unless by
reason of section 19 of The Manied Women's Property Act 1882 the pro-
perty shall be liable to execution notwithstanding such restraint.

(z) See the last preceding form as to the note to be endorsed on tliia

order.

S.C.L. 4. Q
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And it is Ordered that the amounts payable under this order by

C.F. the legal personal representative of R.F. deceased be paid by him

out of the assets in his hands as such legal personal representative to be

administered in a due course of administration if he shall have in his hands

80 much to be administered.

And it is Ordered that the remainder of the said summons do stand

adjourned with liberty to the Applicant to restore.

The Schedule before Referred to.

1 2
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memorandum of agreement of compromise with
CONTRIBUTORY {b).

In the Matter of the Companies (Consolidation) Act 1908

and

In the Matter of the X.Y. Co. Ltd.

Memorandum of Agreement entered into this day of

19

Between A.B. of &c. the Liquidator [or the Official Receiver and
Liquidator] of the above-named Company of the one part and CD. of &c,

one of the contributories of the above-named Company of the other part.

Whereas the said CD. has been settled on the list of contributories

of the said Company as a contributory in respect of shares of the

said Company. And Whereas a call of £ per share has been duly

made on all the contributories of the said Company and there is now due
from the said CD. the sum of £ in respect of the said call. And
Whereas the said CD. has proposed to pay to the said A.B. the sum of

£ by way of compromise and in satisfaction and discharge of the

said sum of £ and of all UabiUty whatsoever as a contributory of the

said Company. And Whereas the said A.B. having investigated the

affairs of the said CD. and beUeving that such compromise will be beneficial

to the said Company hath in exercise of the power for that purpose given

to him by the above statute agreed to accept the same subject to the

sanction of the Committee of Inspection appointed in the winding-up of

the said Company [or of the Court] and to the conditions and agreements

hereafter contained.

Now IT is Hereby Agreed by and between the parties hereto as

follows that is to say :

—

1. That the said A.B. shall on or before the day of

apply to the said Committee of Inspection [or to the Court] to sanction

this agreement of compromise.

2. That upon this agreement being sanctioned by the said Committee

of Inspection [or by the Court] the said CD. shall within days

next after such sanction pay to the said A.B. the said sum of £ and
when thereto required shall do and execute all such acts and deeds as may
be necessary for transferring or surrendering and releasing to the said

A.B. on behalf of the said Company or in such manner as the said Committee
of Inspection [or the Court] may direct the said shares held by the said

CD. in the said Company and all claim and demand whatsoever which the

said CD. has or may have against the said Company in respect of the said

shares or the distribution of assets of the said Company or otherwiso

howsoever,

3. That the said sum of £ and the transfer or surrender and
release of the said shares and interest of the said CD. aforesaid shall bo

accepted by the said A.B. as and be deemed and taken to give to the said

CD. a full and complete discharge from all calls and liabihties claims and
demands whatsoever which the said Company or the Liquidator thereof

now has or may hereafter have or be entitled to against the said CD. iu

(6) This form is adapted from Form 50 in the Appendix to the Rules
of 1862.
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respect of his being or having been the holder of the said shares or otiierwise

as a contributory of the said Company.

4. That in case this agreement shall not be sanctioned by the said Com-

mittee of Inspection [or by the Court] it shall cease and determine and all

parties sliall be remitted to their original rights as if this agreement had

not been entered into.

5. That in case this agreement shall be sanctioned by the said Com-

mittee of Inspection [or by the Court] and the said CD. shall not in all

respects perform the same on his part the Liquidator of the said Company

shall be at liberty without notice previously given to the said CD. to

enforce the performance thereof or to give notice to the said CD. that he

abandons this agreement whereupon the same shall cease and determine

and the Liquidator of the said Company shall be entitled to proceed against

the said CD. to enforce payment of the said sum of £ and all

other sums for which but for this agreement the said CD. would have been

liable or so much thereof as shall then remain due and unpaid.

In Witness &c.

WARRANT TO REGISTRAR OF COURT IN WHOSE DISTRICT A
PERSON AGAINST WHOM A WARRANT OF ARREST HAS
BEEN ISSUED IS BELIEVED TO BE (c).

Whereas the Warrant of Arrest hereto annexed has been issued by this

Court against the person named therein, namely, of under

the provisions of the Companies (Consolidation) Act 1908 and Companies

(Winding-up) Rules, 1909.

And whereas he is outside the ordinary jurisdiction of this Court, and

is believed to be witliin the jurisdiction or district of the Court of wliich

* Insert jo^ are the Registrar.

name of These are therefore to require you to cause the said Warrant

}^,^* 1 to be executed within the ordinary jurisdiction of the
t To be -^ ••

signed by the Court
*

High Bailiff Dated this day of ,19
or other (Signed) f

Officer of the "^^ the Registrar of the Court.

Court.

ENDORSEMENT OF WARRANT OF ARREST ISSUED BY A COURT
TO WHICH THE SAME HAS BEEN SENT FOR EXECUTION
BY THE COURT WHICH ORIGINALLY ISSUED IT {d).

* Insert
"^^ the Governor of the prison at *

name of Take notice that in accordance with the Companies (Winding-up)
prison of the R^les, 1909, this Warrant of Arrest has been sent to and issued by

wh£h the ™^ *° *^® H^g^^ ^^^^^^ (°^ ^*'^^®^ Officer) of this Court, and that the

Warrant has person named in the Warrant, if apprehended witliin the jurisdiction

been sent. thereof, is to be conveyed to the prison of this Court, and is to be

there kept until otherwise directed by the Order of the Court which

originally issued the Warrant of Arrest, or until discharged by that Court,

or otherwise by law.

Dated the day of ,19
Registrar.

(c) Companies (Winding-up) (d) Ibid., Form 106.

Rules, 1909, Appendix, Form 105.



CHAPTER XIII.

Distribution of Assets.

The Act provides with regard to voluntary liquidations that all costs

charges and expenses properly incurred in the winding-up including

the remuneration of the liquidator, shall l)e payable oixt of the assets

of the company in priority to all other claims (a). This is subject

to the rights of mortgagees, and applies equally in a compulsory

winding-up (h). The Court may in either case in the event of the

assets being insufficient to satisfy the liabilities, make an order as to

the payment out of the assets of the costs, charges, and expenses

incurred in the winding-up in such order of priority as the Court

thinks just (c).

The Act further provides (d) that the property of the company

shall be applied in satisfaction of its liabilities pari passu and subject

thereto shall, unless the articles otherwise provide, be distributed

among the members according to their rights and interests in the

company.

To take these subjects in their order

—

I. Payment of Costs, Chargks, and Expenses.

The Companies (Winding-up) Rules, 1909 (r), contain the following

special provisions on this point.

The assets of a Company in a winding-up by tlic Court, remaining after

payment of the fees and actual expenses incurred in realizing or getting

in the assets, shall, subject to any order of the Court, and, as regards a

winding-up to wliich the provisions of the Stannaries Act, 1887, apply (/),

subject to that Act as modified by the Act, be liable to the following

payments, wliich shall be made in the following order of priority, namely :

—

First.—The taxed costs of the petition (g), including the taxed costs

(a) Companies (Consolidation) (e) E.. 187.

Act, 1908, s. 196. (/ ) SS. 9 and (so far as material)

(b) Webb v. Whijjin (1872), L. R. 13 of this Act are now repealed by

5 H. L. 711, 735. the Companies (Consolidation) Act.

(c) Companies (Consolidation) The provisions referred to are

Act, 1908, S3. 171, 193. apparently now to be found in

(d) Ibid., s. 186 (1). This again ss. 240 (3) and 241 of the latter

in terms only applies to a voluntary Act, which are given below at pp.

winding-up, but the same rule holds 1213 and 1214.

good in a compulsory liquidation : {g) Including probably the costs

Webb V. Whijjin (1S72), L. R. 5 of an appeal where no security

K.L,. Ill ; Birch V. Cropper (I88d), had been required: Re Bright,

14 A. C. 525. [1903] 1 K. B. 735.
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of any person appearing on the petition whose costs are

allowed by the Court.

Next.—^The remuneration of the special manager (if any).

Next.—^The costs and expenses of any person who makes or concurs

in making, the Company's statement of affairs.

Next.—^Tlie taxed charges of any shorthand-writer appointed to take

an examination. Provided that where the shorthand-writer

is appointed at the instance of the Official Receiver the cost

of the shorthand notes shall be deemed to be an expense

incurred by the Official Receiver in getting in and realizing

the assets of the Company.

Next:—^The Liquidator's necessary disbursements, other than actual

expenses of realization heretofore provided for.

Next.—^The costs of any person properly employed by the Liquidator.

Next.—^The remuneration of the Liquidator.

Next.—The actual out-of-pocket expenses necessarily incurred by the

Committee of Inspection, subject to the approval of the

Board of Trade.

No pajrments in respect of bills or charges of solicitors, managers,

accountafits, auctioneers, brokers, or other persons, other than payments

for costs and expenses inciirred and sanctioned under Rule 54 (7i) and pay-

ments of bills which have been taxed and allowed under orders made for

the taxation thereof, shall be allowed out of the assets of the Company
without proof that the same have been considered and allowed by the

Registrar. The Taxing Officer shall satisfy himself before passing such

bills or charges that the employment of the solicitor or other person in

respect of the matters mentioned in the bills or charges has been duly

sanctioned {i). Provided that the Official Receiver when acting as liqui-

dator may without taxation pay and allow the costs and charges of any
person other than a solicitor employed by him where such costs and charges

are within the scale usually allowed by the Court and do not exceed the

sum of £2 provided always that the Board of Trade may require such costs

or charges to be taxed by the Taxing Officer.

Notliing contained in this Rule shall apply to or affect costs wliich,

in the course of legal proceedings by or against a Company which is being

wound-up by the Court, are ordered by the Court, in wliich such proceedings

are pending or a Judge thereof to be paid by the Company or the Liquidator,

or the rights of the person to whom such costs are payable.

These rules have no application as between a company and its

mortgagees (Z). A liquidator who has sold property subject to a

mortgage, will as against the mortgagee be entitled to retain out of

the proceeds of sale the actual costs of the sale {h), and possibly the

(h) See stipra, p. 910, as to this supra, pp. 1032 et seq.

rule, which deals with the costs of {j) Anglo-Austrian Printing and
the statement of affairs. Puhlishing Union, [1895] 2 Ch.

{i) I.e. either by the Court or 891.
the committee of inspection. See {h) Regent's Canal Ironworks, Ex
s. 151 (1) (c) and (a) of the Com- parte GrisseU (1875), 3 C. D. 411 ;

panies (Consolidation) Act, 1908, New Zealand Midland Railway Co.

,
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costs of a previous abortive sale (/), but he will not be entitled as

against such mortgagee to retain costs he has incurred without the

request express or implied of the mortgagee, in preserving the

property as, for instance, by carrying on the business of the com-

pany (m), or even, it is thought, sums paid for rent so as to prevent the

lease being forfeited, for the right to recover such sums would appear

to depend on the principle of salvage, and it has been held that a

mortgagor cannot rely on such principle («). Under the costs of

realization, costs of a second mortgagee in bringing an action for

realizing his security have been allowed as against a first mortgagee

except so far as such costs were incurred by such second mortgagee

for the purpose of establishing his own particular security (o),

probably the costs of a liquidator in bringing successful misfeasance

proceedings {p) or recovering calls {q) would likewise be allowed

against mortgagees. It may be here remarked that the views above

set out, as to the costs of preserving the security, though now well

established, did not always prevail (r)

.

A further question which arises in this connection is, putting

aside all questions of mortgagees, what is the position of a person

who has given credit to a company in liquidation, e.g. a person who
has supplied goods to a company while the liquidator is carrying

on its business ? Such a creditor is usually not entitled to sue the

liquidator personally {s), but he is entitled not merely to prove

against the assets of the company, but to payment in full out of

those assets {t), for such payment would appear to be part of the

costs, charges, and expenses of the liquidation (m). Moreover, as in

Smith V. Lubbock, [1901] W. N. and Publishing Union, [1895] 2 Cli.

105; Om<'ro(ZGriersonc& Co., [1890] 891.

W. N. 217 ; Northern Milling Co., (q) Re Born, [1900] 2 Ch. 433.

[1908] 1 Ir. 473 ; Latham v. Green- (r) Perry v. Oriental Hotels Co.

wich Ferry Co. (1895), 72 L. T. (1871), 12 Eq. 126. In Marine
790. In this case the expenses of Mansions Co. (1867), 4 Eq. 601,

a licence for maintaining certain the costs of preservation, as opposed

works whicli were necessary for the to the costs of realization, were

company's business were allowed, allowed by consent.

but the case tiuned, partly at all (s) Anglo-Moravian Hungarian
events, on the fact that there had Junction Railway Co. (1875), 1 C. D.
been a previous order treating these 130; Trueman's Estate (1872), 14
expenses as expenses of realization, Eq. 278.
and see supra, p. 616, note [t], as [t) Ex parte Smith (1867), 3 Ch.
to what are costs of nalization. 125 ; International Marine Hydro-

(Z) Cp. Batten v. Wedgivood Coal pathic Co. (1884), 28 C. D. 470;
and Iron Co. (1884), 28 C. D. 317. National Anns and Ainmiinition ('o.

{m) See note (k) above. (1885), 28 C. D. 474 ; Home Invest-

in) Cp. Falcke v. Scottish Impe- ment Society (1880), 14 C. D. 167 ;

WoZ/n«Mronce Co. (1886), 34CD. 234. and see the cases cited post, pp. 1214
(o) Batten v. Dartmouth Harbour et seq., as to rates and taxes, and as

Commissioners (1890), 45 C. D. to the landlord's rights, supra, pp.
612 ; Carrick v. Wigan Tramways, 892 and 893.

[1893] W. N. 98. (u) Lindloy on Companies, 6th

(p) Cp. Anglo-Austrian Printing Ed. vol. ii. p. 996.
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tlie case which has ah-eady been discussed of a successful litigant, it

would appear that, subject, of course, to the terms of his contract,

he is entitled to payment at once on demand, if there are sufficient

assets to pay any costs incurred in actual reaUzation and any unpaid
costs of the petition for winding-up, his claim, however, of course,

ranking with tJie claims of other creditors in the same position as

himself, and with the costs of persons who have successfully brought
actions in the liquidation (x). The matter is not, it is true, referred

to in the rules, but the order of costs there prescribed is " subject to

any order of the Court," and the Court will on an application in the

liquidation, give to such a creditor the relief to which he is entitled (x).

\\'here money is borrowed by a liquidator and its repayment is

secured on the assets of the company, it is thought that such charge
will usually rank after the liquidator's remuneration and all other

costs, charges, and expenses mentioned in the rule (y), though
probably a liquidator could give a charge which ranked in priority

to all these costs.

Where a compulsory winding-up supersedes a voluntary winding-
up it is thought that the costs of the petitioner and of the liquidator

m the compulsory winding-up will have precedence over the
liquidator's remuneration and over costs incurred by him in the
voluntary winding-up (z). Where creditors are entitled to payment
out of a particular fund only, the question sometimes arises how far

such fund is liable to be charged with costs. This question would
appear to be one which turns on the further question of what the
contract is, but usually as between such creditors and the members
of the company, the costs of getting in the fund and the general
costs of the liquidation cannot be charged to the fund {a), though
possibly it may be otherwise with the actual costs of realization

(^.c. the sale) of the assets comprising the fund (6).

Every solicitor manager accountant auctioneer broker (c) or other
person employed by an Official Receiver or Liquidator in a winding-up
by tJie Court must on request by the Official Receiver or Liquidator (to

be made a sufficient time before the declaration of a dividend) deliver his

bill of costs or charges to the Official Receiver or Liquidator for the

purpose of taxation ; and if he fails to do so witliin the time stated in

(x) London Metallurgical Society, winding-up is a compulsory wind-
[1895] 1 Oh. 758. It should be ing-up, and not one under super-
observed that the last provision vision, as in that case,
of r. 187, supra, p. 1190, was not in [a) Agriculturist Cattle Insurance
force at the date of this decision. Co. (1874), 10 Oh. 1.

{y) Cp. A. Boijnton, Ltd., [1910] (6) State Fire Insurance Co.
1
Y\-

^^^. (1865), 34 L. J. (CH.) 436.
{z) Sanitary Burial Association, (c) In taxing these charges the

[1900] 2 Cli. 289. It is not thought Registrar will usually follow the
tha.tNviv York Exchange Co., \mm^ scale prescribed for banla-uptcy
1 Ch. 371, could be applicable, at by the bankruptcy rules for the
all events where the ultimate time being in force.
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the request, or such extended time as the Court may allow, the Liquidator

will declare and distribute the dividend without regard to such person's

claim, and subject to any order of the Court the claim will be forfeited.

The request by the Official Ileceiver or Liquidator must be in the

Form 89 (d).

Where costs are directed to be taxed under an order a notice is

sent requiring such costs to be lodged with the official receiver at his

office (or if the order was not in a compulsory winding-up or the

official receiver is not liquidator at the winding-up office) before a

certain day with all papers and vouchers relating thereto. Such

notice adds that after such date tlie taxation will be proceeded

with and the certificate issued with reference to such costs only

as shall then have been brought in and taxed.

Where a bill of costs or charges in any winding-up has been lodged

with the Taxing Officer, he must give notice of an appointment to tax the

same, in a winding-up by the Court to the Official Receiver, and in every

winding-up to the Liquidator, and to the person to or ))y whom the bill

or charges is or are to be paid (as the case may be) (e).

Tiie bill or charges, if incurred in a winding-up by the Court prior to

the appointment of a Liquidator, must he lodged with the Official Receiver,

and if incurred after tlie appointment of a Liquidator, must be lodged with

the Liquidator. The Official Receiver or the Liquidator, as the case may
be, must lodge the bill or charges with the proper Taxing Officer {/).

Ever}' person whose bill or charges in a winding-up by the Court is

or are to be taxed must, on application either of the Official Receiver or

the Liquidator, furnish a copy of his bill of charges so to be taxed, on pay-

ment at the rate of 4:d. per folio, which payment will be charged on the

assets of the Company. The Official Receiver must call the attention

of the Liquidator to any items wliich, in liis opinion, ought to be disallowed

or reduced, and may attend or be represented on the taxation {g).

Where any party to, or person affected by, any proceeding desires to

make an application for an order that he be allowed his costs, or any part

of them, incident to such proceeding, and such application is not made
at the time of the proceedings :

—

(1) Such party or person must serve notice of his intended application

(d) Companies (Winding-up) issued with reference to such costs
Rules, 1909, r. 177. For form, see as shall then or at any adjournment
infra, p. liyti. of the appointment be taxed, and

(p) Ibid., r. 178. The liquidator that the bills are to be left completed
referred to in this rule is the person for the certificate by another
who is liquidator at the time of taxa- named day, subsequent to the day
tion : Re Smith, [19101 2 K. B. 34G, fixed for taxation.
This rule and rule ISO, post, app\y (/) Companies (Winding-up)
where the liquidator's own solicitor's Rules, 1909, r. 179.
costs are being taxed : ibid. The (g) Ibid., r. 180. Under this

notice referred to in this rule states rule, unlike the bankruptcy rule,

that a certain day and tiino has been tlie official receiver may appear as a
appointedtotaxtho costs directed to litigant: Nash and Sons, [189G] 1

be taxed by the order (givingitsdate), Q. B. 13.

after which the certilicato will bo
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on the Official Receiver in a winding-up by the Court and in

every winding-up on the Liquidator.

(2) The Official Receiver (if any) and Liquidator may appear on such

application and object thereto.

(3) No costs of or incident to such application will be allowed to the

applicant, unless the Court is satisfied that the application could

not have been made at the time of the proceeding {h).

Upon the taxation of any bill of costs, charges, or expenses being com-

pleted, the Taxing Officer must issue to the person presenting such bill

for taxation his allowance or certificate of taxation. The bill of costs,

charges and expenses, together with the allowance or certificate, must

be filed with the Registrar {i).

Wliere the bill or charges of any solicitor, manager, accountant,

auctioneer, broker, or other person employed by an Official Receiver or

Liquidator, is or are payable out of the assets of the Company, a certificate

in writing, signed by the Official Receiver or Liquidator, as the case may
be, must on the taxation be produced to the Taxing Officer setting forth

whether any, and if so what, special terms of remuneration have been agreed

to, and in the case of the bill of costs of a solicitor, a copy of the resolution

or other authority sanctioning the employment {k).

In a Coimty Court all costs properly incurred in a winding-up by the

Court will be allowed on the Lower Scale in Appendix N to the Rules of

the Supreme Court, and costs must be taxed by the Registrar in person {I).

The taxing officer is, in winding-up, the Eegistrar (m), and costs

are taxed in the same manner and on the same scale as in other

matters in the High Court (n). The professional charges must be

entered in one column in the bill, the disbursements in another (o),

and in the column dealing with professional charges should be entered

costs already taxed and paid by some other party, credit being given

for the amount so received (p). The items of the costs already paid

by a third party {e.g. an unsuccessful litigant) should be given

separately in two columns as in the rest of the bill (q). Where
costs are taxed under an order which directs that they shall be paid

out of the assets no costs of the solicitor of leaving the bill for taxa-

tion or for drawing or copying it or for attending the taxation will

be allowed if one-sixth is taxed off the professional charges and

disbursements (r), including in such items the items already paid

and for the payment of which credit is given in the bill (p), and

such costs will in any case only be allowed where the bill relates

to litigious or semi-litigious matter, and where the taxation is not

{h) Companies (Winding-up) note (r).

Rules, 1909, r. 181. (w) As to these op. O. 65, R. S. C,
{i) Ibid., r. 182. For forms of and especially rule 27 of that order,

allowance and certificates, infra, pp. (o) O. 65, r. 19, H. R. S. C.

1197 and 1198. (p) Mercantile Lighterage Co.,
{k) Ibid., r. 183. [1906] 1 Ch. 491.
(l) Ibid., r. 184. (q) Cobbett v. Wood, [1908] 2
(w) Ibid., r. 4 (3) ; and for K. B. 420.

definition of the expression " Re- (r) O. 65, r. 27, sub-r. 38 (&).

gistrar," ibid., r. 2, supra, p. 814,
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between the solicitor and his own client (.9). In compulsory winding

up cases, however, costs are not usually taxed under an order, but

lodged for allowance by the Registrar {t), and the solicitor is never

allowed to charge for drawing the bill of costs. In such cases, if

more than one-sixth is taxed off the costs of attending before the

Registrar when the costs are being considered, will be disallowed.

The Court will read these taxation rules in a broad way and so as to

do substantial justice. And so, where a summons, which is not an

originating summons, substantially raises an issue of fact before the

Judge the costs of counsel will be allowed {u).

The costs of a liquidator's or special manager's security, including

any premiums which he may pay to a guarantee society must in all

cases be borne by the liquidator or special manager personally, and

may not be charged against the assets of the company as an expense

incurred in the winding-up (a;).

Where a liquidator or special manager in a winding-up by the

Court receives remuneration for his services as such, no payment

will be allowed on his accounts in respect of the performance by any

other person of the ordinary duties which are required by statute or

rules to be performed by himself.

Where a liquidator is a solicitor he may contract that the re-

muneration for his services as liquidator are to include all pro-

fessional services (y).

A taxing master has power to make one or more interim certificate

or certificates, allocatur or allocaturs, in any taxation for any portion

or portions of the taxed costs directed to be taxed without waiting

until a certificate for the full amount can be made (2).

With regard to the costs of conveyancing work. These are

regulated by the Solicitors' Remuneration Act, 1881, but it would

appear that where a liquidator enters into a contract under

section 8 of that Act, for paying his solicitor otherwise than by the

ordinary scale fee he should get the leave of the Court (a). Whore

a liquidator makes an application for the purpose of increasing the

remuneration allowed to his solicitor, the application will be treated

as though it were the application of the solicitor himself, and if it is

unsuccessful his costs will not be allowed out of the estate (&).

[a) National Bank of Wale8,[\9Q2\ (2) O. 65, r. 27, sub-r. 17 (6).

2 Ch. 412. This rule seems to do away with

(t) Under r. 187 (2) of the Com- the decision in Silkstone. and Haifjh

panies (Winding-up) Rules, 1909, Moor Coal Co. v. Edey, [1901] 2 Ch.

supra, p. 1190. 6.52.

(m) Consolidated Exploration and (a) United Kingdom Land and

Finance Co., [1899] 2 Ch. 599, and Building Association (1889), 40

Appendix N, item 81, R. S. C. C. D. 471 ; and see Re Evans, [1905]

(x) Companies (Winding-up) 1 Ch. 290.

Rules, 1909, r. 57 (5). (6) National Bank of Wales,

(y) Ibid., T. 186. [1902] 2 Ch. 412.
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Where any bill of costs, charges, fees or disbursements which are

payable out of the assets of the company to any solicitor, manager,

accountant, auctioneer, broker or other person has been taxed by a

Registrar of a Court other than the High Court, the Board of Trade

may require the taxation to be reviewed by the taxing officer of the

High Court.

In any case in which the Board of Trade require such a review

of taxation as is above mentioned they must give notice to the

person whose bill has been taxed, and must apply to the taxing officer

of the High Court to appoint a time for the review of such taxation,

and thereupon such taxing officer must appoint a time for the review

of, and must review, such taxation and certify the result thereof.

The Board of Trade must give to the person whose bill of costs is to

be reviewed notice of the time appointed for the review.

Where any such review of taxation as is above mentioned is

required to be made by the taxing officer of the High Court, the

Registrar whose taxation is to be reviewed must forward to such

taxing officer the bill which is required to be reviewed.

The Board of Trade may appear upon the review of the taxation ;

and if, upon the review of the taxation, the bill is allowed at a lower

sum than the sura allowed on the original taxation, the amount

disallowed must (if the bill has been paid) be repaid to the official

receiver or the liquidator, or other person entitled thereto. The

certificate of the taxing officer will in every case of a review by him

under this rule be a sufficient authority to entitle the person to whom
the amount disallowed ought to be repaid to demand such amount
from the person liable to repay the same.

The costs of and incidental to the review will be paid out of the

assets of the company or otherwise a'? the taxing officer or the Court

directs, but the costs of the attendance of a principal will not be

allowed if in the opinion of the taxing officer he could have been

sufficiently represented by his London agent (c).

This rule only applies to persons employed by the liquidator (d).

REQUEST TO DELIVER BILL FOR TAXATION (e).

(Title.)

I hereby request that you will, witliin days of this date, or

* Here state such further time as the Court may allow, deliver to me for taxation

nature of by the proper officer your bill of costs [or charges] as *
failing

employment, ^.ych, I shall, in pursuance of the Companies (Consolidation) Act

and Rules proceed to declare and distribute a dividend without regard

to any claim which you may have against the assets of the Company,
and your claim against the assets of the Company will be liable to be

forfeited.

Dated this day of ,19

(c) Companies (Winding-up) (e) Companies (Winding-up)
Rules, 1909, r. 185. Rules, 1909, Appendix, Form 89.

((/) Re Hunt, [1898] 1 Q. B. 287.
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ALLOWANCE OF BILL OF COSTS.

(Title,)

I have cunsidered the Bill of Costs of Messrs. H. & S. the Solicitors

employed by the Official Receiver and Liquidator of the above-named G)m-
pany in the above matter from the 5th August 1910 to the lltli Octoljer

1911 relating to the matter referred to in the authority of the Board of

Trade dated the 29th July 1910, and I have allowed the same at the sum
of pounds shillings and pence including the fees of

Taxation.

Dated 24th day of November 1911.

Registrar.
[Re The Platinum Syndicate, Ltd., 00207 of 1909.]

CERTIFICATE OF TAXATION OF COSTS UNDER AN ORDER
IN A COMPULSORY LIQUIDATION.

{Title.)

In pursuance of an Order in this matter dated the 24th day of October
1911 I hereby certify that I have been attended by the respective Solicitors

for E.T.H. trading as E.T.H. & Co. and P. & R, Limited (tlie Petitioners)

and The W. Company Limited (Creditor) for The B. and C.K. Company
Limited (Creditor) and for the above-named Animatophone Syndicate
Limited respectively named in the said Order and the Official Receiver

and Provisional Liquidator of the said Animatophone Syndicate Limited
has attended in person and the Costs of the said Petitioners of the said

Creditors and of the said Animatophone Syndicate Limited by the said

Order directed to be taxed, I have taxed in manner following that is to

say :—

Parties.
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CERTIFICATE OF TAXATION (/).

{Title.)

I hereby certify that I have taxed the bill of costs [or charges] [or

expenses] of Mr. CD. [here state capacity in which employed or engaged]

[lohere necessary add " pursuant to an order of the Court dated the

day of 19 "], and have allowed the same at the sum of

pounds sliillings and pence [where necessary add " which sum is

to be paid to the said CD. by as directed by the said

order "].

Dated this day of ,19

Taxing Master [or Registrar].

CERTIFICATE OF TAXATION OF BILLS OF COSTS IN SUPER-
VISION CASE.

(Title.)

In pursuance of the request of the Liquidators of the above-named

Company I have taxed the Bills of Costs Charges and Expenses of Messrs.

F.C. & Co. incurred by the above-named Company as Trustees for the

respective Debenture Holders of the Companies named in the schedule

hereto and I have allowed the same at the sums specified in the said

schedule including the fees of taxation.

Dated the 30th day of November 1911.

Registrar.

Schedule.

Name of Company. Allowed at

£ s. d.

[Re The Law Guarantee Trust and Accident Society, Ltd., 00422 of 1909.]

( / ) Companies (Winding-up)

Rules, 1909, Appendix, Form 90.

This form is not used in practice.

the form inmaediately preceding

it being used instead.
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II. Payment of Debts and Liabilities.

In every winding-xip (subject in the case of insolvent Companies to

the appHcation in accordance with the provisions of tliis Act of the law of

bankruptcy) all debts payable on a contingency, and all claims against

the Company, present or future, certain or contingent, ascertained or

soundino' only in damages, shall be admissible to proof against the Company,

a just estimate being made, so far as possible, of the value of such debts

or claims as may be subject to any contingency or sound only in damages,

or for some other reason do not bear a certain value (h).

In the Avinding-up of an insolvent Company registered in England or

Ireland the same rules shall prevail and be observed with regard to the

respective rights of secured and unsecured creditors and to debts provable

and to the valuation of annuities and future and contingent liabilities

as are in force for the time being under the law of bankruptcy in England

or Ireland, as the case may be, with respect to the estates of persons

adjudged bankrupt ; and all persons who in any such case would be entitled

to prove for and receive dividends out of the assets of the Company may

come in under the winding-up, and make such claims against the Company

as they respectivelj' are entitled to by virtue of tliis section (i).

A company whicli is in liquidation will for the purposes of this

section be taken to be insolvent unless it is shown that it can pay

its debts in full (j), and also it is thought interest on such debts as

bear interest down to the time of actual payment (k). It will in

addition, of course, have to be able to provide for the costs of the

liquidation, otherwise it cannot be said to be solvent {I).

In the winding-up of a company registered in Scotland, the

general and special rules in regard to voting and ranking for payment

of dividends provided by sections 49 to 66 of the Bankruptcy (Scot-

land) Act, 1856, or any other rules in regard thereto which may be

in force for the time being in the sequestration of the estates of

bankrupts in Scotland, will, so far as is consistent with the Act,

apply to creditors of the company voting in matters relating to the

winding-up, and ranking for payment of dividends ; and for this

purpose "Isequestration " is to be taken to mean "winding-up," " trus-

tee " to mean " liquidator," and " sheriff " to mean " the Court " (m).

Section 37 of the Bankruptcy Act, 1883, deals with the debts

which are provable in bankruptcy. Its provisions are as folloAvs :

—

(I) Demands in the nature of unliquidated damages arising otherwise

than by reason of a contract promise or breach of trust shall not be provable

in bankruptcy.

{h) Companie.s (Consolidation) 299 ; and cp. Re Henley (1897), 75

Act, 1908, s. 206. L. T. 307.

(i) Ibid., s. 207. (0 Re Leng, [1895] 1 Ch. 652.

(;) Ex parte Theys (1884), 25 (m) Companies (Cousohdation)

C. D. 587. Act, 1908, s. 208.

(k) Be WhUaker, [1904] 1 Ch,
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(2) A person having notice of any act of bankiiiptcy available against

the debtor shall not prove under the order for any debt or Uability con-

tracted by the debtor subsequently to the date of his so having notice.

(3) 8ave as aforesaid all debts and liabilities jHcsent or future certain

or contingent to vvliich the debtor is subject at the date of the receiving

order or to which he may become subject before his discharge by reason

of any obligation incurred before the date of the receiving order shall be

deemed to be debts provable in bankruptcy.

(4) An estimate shall be made by the trustee of the value of any debt

or liabihty provable as aforesaid which by reason of its being subject

to any contingency or contingencies or for any other reason does not bear

a certain value.

(5) Any person aggrieved by any estimate made by the trustee as

aforesaid may appeal to the Court.

(6) If in the opinion of the Court the value of the debt or liabihty is

incapable of being fairly estimated the Court may make an order to that

effect and thereupon the debt or liability shall for the purposes of tliis Act

be deemed to be a debt not provable in bankruptcy.

(7) If in the opinion of the Court the value of the debt or liability is

capable of being fairly estimated the Court may direct the value to be

assessed before the Court itself without the intervention of a jury and may
give all necessary directions for this purpose and the amount of the value

when assessed shall be deemed to be a debt provable in bankruptcy.

(8) " Liability " shall for the purposes of this Act include any com-

pensation for work or labour done any obUgation or possibility of an

obligation to pay money or money's worth on the breach of any express or

implied covenant contract agreement or undertaking whether the breach

does or does not occur or is or is not likely to occur or capable of occurring

before the discharge of the debtor and generally it shall include any express

or implied engagement agreement or undertaking to pay or capable of

resulting in the payment of money or money's worth, whether the payment

is, as respects amount, fixed or unliquidated ; as respecis time, present

or future, certain or dependent on any one contingency or on two or more

contingencies ; as to mode of valuation capable of being ascertained by

fixed rules, or as matter of opinion.

Secured Creditors.

To ascertain who are and who are not secured creditors, reference

must be made to the Bankruptcy Act, 1883 (w). Section 168 of that

Act defines the expression " secured creditor " as meaning a person

holding a mortgage charge or lien on the property of the debtor or

any part thereof as a security for a debt due to him from the debtor.

Section 45 of the Bankruptcy Act, 1883, does not apply in a

winding-up so as to deprive an execution creditor of tlie fruits of his

execution (o), and where a sheriff has seized under a \\T:it of fi./a.,

this will make the creditor for whom he has seized a secured

(n) Lough Neagh Sailing Ship 16 C. D. 337 ; sec also Pratt v.

Co., [18961 1 It. 29. Jnman (1889), 43 C. D. 175.

(o) Withernsea Brickworka (1880),

S.C.L. 4 H
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creditor (p) ; but where a writ of fi. fa. or other writ of execution is

given to the sheriS, this will not in itself make the execution creditor

a secured creditor even as against goods within his bailiwick, for

though the Sale of Goods Act, 1893 (q), provides that such writ shall

bind the goods (r) of the execution debtor as from the time when

the writ is delivered to the sheriff to be executed, the sheriff has not

even a qualified property in and cannot maintain an action of trover

for such goods until actual seizure {s), and this rule also holds good

in the case of money, bank-notes, cheques, bills of exchange, pro-

missory notes, bonds, specialities, and other securities for money

which can be seized under a fi. fa. by virtue of the provisions of

section 12 of the Judgments Act, 1838, for there the Sale of Goods

Act has no application and the goods are only bound from the date

of the seizure {t).

With regard to leasehold interests these also are liable to seizure

under a writ oifi.fa. (u), and at common law the sheriff did acquire

some interest in the land from the time when the writ was delivered

to him {x), but he could not take actual possession of the land, and if

he did he could be ejected ; he could take constructive possession

by seizing the deeds, and when he had sold and executed a proper

assignment to the purchaser the purchaser could bring ejectment (y).

As against purchasers for value such writs are now void unless regis-

tered under the Land Charges Acts, 1888 and 1900.

Since the passing of the Bankruptcy Act, 1883, writs of elegit

only extend to lands including chattels real (z). It is thought that

they too will give a charge at a date not later than the time when the

writ is delivered to the sheriff (a), but, at all events, a charge will,

(p) Slater V. Finder (1812), L,. B,. {u) Fleetwood's Case (1610), 8

7 Ex. 95 ; Re Clarke, [1898] 1 Ch. Co. Rep. 171 a ; Taylor v. Cole

336; Ex parte Abbott (1880), 15 (1789), 3 T. R. 292. Though

C. J). 447 ; Withernsea Brickworks (apart from the Judicature Acts,

(1880), 16 C. D. 337 ; Ex parte at all events) not equitable in-

Eoche (1868), 3 Ch. 238. terests in leaseholds : Scott v.

(q) S. 26. Scholey (1807), 8 East, 467.

(r) The expression "goods" is (a?) Burden, v. Kennedy (1757), 3

defined by s. 62 of the Sale of Goods Atk. 739.

Act, 1893, as including all chattels {y) See Harley v. Harley (1860),

personal other than things in 11 Ir. Ch. R. 451, 465; Coleman v.

action and money, and in Scotland Eawlinson (1858), 1 F. & F. 330 ;

all corporeal moveables except Flayfair v. Musgrove (1845), 14

money. M. & W. 239 ; Doe v. Jones (1842),

(.9) Ex parte Williams (1872), 7 9 M. & W. 372 ; Murphy v. Sandea

Ch. 314; Re Joselyne (1878), 8 (1876), Ir. 10 C. L. 309.

C. D. 327, at pp. 330, 332 ; Low v. {z) See Johns v. Fink, [1900] 1

Blakemore (1875), L. R. 10 Q. B. Ch. 296, for effect of a writ of

485; Re Balbirnie (1876), 3 C. D. elegit.

488. (a) Burden v. Kennedy (I757J,
U) Johnson v. Pickering, [1908] 3 Atk. 739.

1 K. B. I.



Secured Creditors 1203

subject to the rights of a purchaser for value, be given when the

sheriff has actually seized (b).

The appointment of a receiver of land will give a charge on the

land from the date of the order, and that even though the receiver

has been ordered to give security (c) the appointment of a receiver

of personalty other than chattels real gives no charge, at all events,

until an order has been made on the person who is in possession of

the property directing him to give up possession to the receiver (d),

what the appointment of a receiver does do is to restrain the debtor

from dealing with the property (e) . And, no doubt, if there were no

provisions in the Act dealing with the respective rights of secured

and unsecured creditors, and staying proceedings, executions, etc.,

during a winding-up and while a petition is pending, a person who
had obtained the appointment of a receiver of personalty would be

entitled to have his debt paid out of the fund, when it became ready

to be distributed (/). It has been held (</) that an order appointing

a receiver of a remainder in realty does not give a charge as it did

not constitute an actual delivery in execution within section 1 of the

Judgments Act, 1864 ; but that section has now been repealed by

the Land Charges Act, 1900, and it is thought that the decision

above-mentioned goes with it, as also a decision that no charge can

be given under section 13 of the Judgments Act, 1838, where the

property is in remainder {h). There is no power to give a charge by

way of execution over reversionary interests in personalty (i).

With regard to writs of sequestration, personalty, other than

chattels real, is not charged by the mere issue of the writ or even by

its service and payment being made to the sequestrators, the creditor

must go further and get some special order or special charge (k)
;

this he can in many cases do (Z). With regard to realty and lease-

holds it is thought that there will not be a charge on the land until

(6) Ex parte Abbott (1880), 15 cfc Co., [1891] 2 Q. B. 73.

C. D. 447 ; Re Pope (1886), 17 (g) Harrison and Bottomlcy,

Q. B. D. 743. [1899] 1 Ch. 465.

(c) Ex parte Evans (1880), 13 {h) Hood Barrs v. Cathcart, [ISQo]

C. D. 252 ; Ridout v. Fowler, [1904] 2 Ch. 411 ; see Land Charges Act,

1 Ch, 658; [1904] 2 Ch. 93; 1900, s. 2, as to registration.

Arujlo-Italiayi Bank V. Davies {1878), (i) Flegg v, Prentis, [1892] 2 Cli.

9 C. D. 275 ; Hatton v. Hayioood 428.

(1874), 9 Ch. 229. (A;) Ex parte Nelson (1880), 14

{d) Groshaw v. Lyndhurst Ship C. D. 41 ; Re II. E. Pollard, [1903]

Co., [1897] 2 Ch. 154; Lovgh 2 K. B. 41; Re Hastings (1892),

Neagh Sailing Ship Co., [1896) 61 L. J. (q. b.) 654; Dixon v.

1 Ir. 29 ; Re Potts, [1893] 1 Q. B. Rowe (1877), 35 L. T. 548.

648 ; Ridout v. Fowler, [1904] 1 Ch. {I) Cp. Willcock v. Terrell (1878),

658 ; [1904] 2 Ch. 93. L. R. 3 Ex. Div. 323 ; Wilson v.

(e) Marquis of Anglesey, [1903] Metcalfe (1839), 1 Beav. 263;
2 Ch. 727 ; Ideal Bedding Co. v. Miller v. Huddle.stotie (1883), 22
Holland, [1907] 2 Ch. 157. C. D. 233 ; Re Slode (1881). 18 C D.

(/) l,evasseur v. Mason, Barry 365.
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there lias been actual seizure, at all events, this seems to be the effect

of Re Hastings (m), a case which seems to be based on the Judgments

Act, 1838, and not on the repealed Act of 1864.

A garnishee order, whether 7iisi or absolute, will charge the debt

from the time when notice of such order has been given to the

garnishee {v), but it will give no security before that date (o). A
creditor who obtains a charging order becomes a secured creditor (p).

Where prior to the commencement of a winding-up, property of a

company has been arrested jurisdictionis fundandce causa, the

creditor who has taken such step will, if he bring an action and obtain

an order arresting the property on the dependence of the action, not

be restrained from proceeding with such action, and will, subject to

obtaining a decree in such action, be a secured creditor {q).

The question of whether a landlord is or is not a secured creditor,

depends on whether he has or has not put in a distress for his rent

before the commencement of the winding-up ; if he has, he will be

a secured creditor, otherwise he will not (r) ; and where a power of

distress was contained in a mining lease, and extended not only to

chattels on the property comprised in the lease, but also to chattels

of the lessee on adjoining collieries, it was held that the landlord was

in the same position with regard to a distress on an adjoining

colliery (s). In Scotland an urban landlord has a " real security

without possession " upon the property demised, and he can put

such right into force before the rent has actually accrued due, for

the purpose of recovering the whole rent of the current year, and a

Scotch landlord will, at all events where he has taken proceedings

to enforce his hypothec, be a secured creditor {t). The privileges

given to a landlord in bankruptcy by section 42 of the Banlvruptcy

Act, 1883, as amended by section 28 of the Bankruptcy Act, 1890,

have no application in a winding-up (a).

Where property has been attached for a particular purpose,

e.g. to compel the owner to enter an appearance in the suit, the

(m) (1892), 61 L. J. (o. b.) 654; (1882), 21 C. D. 322; Bridgewater

and cp. Re Rush (1870), 10 Eq. Engineering Co. (1879), 12 C. D.

442; Burdett v. Rockley (1682), 1 181. As has already been stated,

Vern. 58. there are cases where a landlord

(n) National United Investment will be allowed to proceed with a

Corporation, [1901] 1 Ch. 950 ; Re distress, even though he had done

Josdyne (1878), 8 C. ]>. 327 ; see nothing before winding-up, see

also Galbraith v. Orimshaw, [1910] supra, pp. 891 et scq.

1 K. B. S39. (*) Roundwood Colliery Co. ,[1S97]

(o) Stanhope Silkstone Collieriea 1 Ch. 373.

(1879), 11 C. D. 160. (t) Wanzer, Ltd., [1891] 1 Ch-

(p) Re Hutchinson (1886), 16 305.

Q. B. D. 515. («) Bridgewater Engineering Co.

'(q)West Cumberland Iron and (1879), 12 C. D. 181; Coal Con-

Steel Co., [1893] 1 Ch. 713; and seo sumers' Association (1876), 4 C. D.

also Nalional Insurance Co. (1912), 625; and see Stockton Iroti Furnace
56 Sal. J. 291. Co. (1879), 10 C. D. 335.

(r) See Oak Fits Colliery Co.
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person who has obtained the attachment will not be a secured

creditor, for the attachment gives him no rights which he can enforce

in all circumstances (x).

Where a solicitor has a common law lien at the date of winding-up

the Court will supplement such lien by giving the statutory charge,

unless it is for any reason inequitable so to do (y). Where (hK-uments

are in the hands of a solicitor but ought not to be there either because

of some provision in the Act or in the company's articles, then it

would seem there can be no lien for a solicitor cannot claim any lien

against his client, which that client w^as not in a position to give

him {z), and a solicitor employed in a liquidation cannot utilize any

lien he has got so as to prevent the liquidation being prosecuted in

the ordinary way, because persons other than his client, the liquidator,

are interested ; but where the papers, etc., were properly in the

solicitor's possession and subject to his lien at the date of the winding-

up, there the liquidator cannot claim any higher rights than the

company itself could have done (a). A solicitor has a common law

lien on property recovered by his exertions (6). Other instances of

liens are the lien of a broker and the lien of a banker (c), and of an

unpaid vendor (d) ; but, of course, liens may be excluded by express

contract, or by the conduct of the parties only being consistent with

an intention that they should not exist or should be waived (e).

Money paid into Court before winding-up to abide the event of

an action, will make the plaintiff a secured creditor {/). A creditor

can, it is thought, follow moneys received by a company as his agent,

even when such moneys have become mixed with the company's

other moneys (jj).

{x) Levy V. Lovell (1 8S0), I i CD. 430; and for other instances see

234; Ex parte Sear {\8Sl), n CD. the following Scotch cases : Meikle

74; Thoinas v. Patent Lionite Co. and Wilson v. Pollard (1880), 8

(1881), 17 C. D. 250. Rettie, 69; Robertson v. Rosa

(y) Re Born, [1900] 2 Ch. 433. (1887), 15 Rettie, G7 ; Findlay v.

It was said that such charge was Waddell, [1910] S. C. 670 ; and
in no sense an " execution " within contrast Barnion Hotel Co. v. Cook
the meaning of s. 211 of the Act. (1899), 1 Eraser, 1190.

(2) Capital Fire hisurance As- (d) Re Pearce, [1909] 2 Ch. 492 ;

aociation (1883), 24 C. D. 408. Ex parte Clarke (1893), 67 L. T,

(a) Capital Fire Assurance Co. 465.

(1883), 24 C. D. 408; Rajnd Road {e) Cp. Wylde v. Radford (1864),

Trarisit Co., [1909] 1 Ch, 96. 33 L. J. (en.) 51 ; Re Boices (1886),

(6) Haymea v. Cooper (1864), 33 33 C. D. 586; Re Morris, [1908]

Beav, 431 ; Re Born, [1900] 2 Ch. 1 K. B. 473.

433; Me«cr C'ais, [1911] 2 Ch. 557 ; (/) Ex parte Banner (1874), 9

Re Masaey (1870), 9 Eq. 367 ; and Ch. 379 ; Ex parte Bouchard (1879),

see as to a solicitor's lien, supra, 12 C. D. 26 ; K.r parte NavahltamJ,

pp. 1033 and 1 034. [ 1 897 1 2 Q. B. 5 16; Re Ford, [ 1 900]

(c) See London and Globe Finance 2 Q. B. 2 1 1

.

Corporation, [1902] 2 Ch. 416; (j/) See Knafchbull v. HalleU

Jones V. Peppercornc (1858), Johns. (1880), 13 C. D. 696, not following
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Persons who hold security over property which is in no sense the

company's property, and would in no event go to augment the

estate which is being realized in the winding-up are not considered

as secured creditors in such winding-up, and can prove for the

whole amount of their debt, and retain their security, though, of

course, they cannot receive more than 20a'. in the £ (h).

An example of tliis would seem to arise in the case of principal and

surety. Thus, where a surety is liable for the whole debt even

though his liability is limited, the principal creditor can demand
payment from him, and at the same time prove for and retain all

moneys originally due from the principal debtor until he has actually

received 20s. in the £ («).

No doubt, where the surety is surety for part only of the debt,

he will, on paying such part, be entitled to stand in the shoes of the

principal creditor, just as he would be able to do if he were surety

for the whole on payment of the whole, but that is because as between

him and the principal creditor the whole has been paid {Jc). But even

here the surety may by his contract of suretyship waive his right in

favour of the principal creditor and then the principal creditor can

prove for the whole debt even if the surety has paid his part out of

securities given him by the principal debtor (/). Sureties who have

paid the debt of the principal creditor, will be entitled to the bene tit

of any proof he has made, and any moneys which he receives after

payment of the whole debt he will receive as trustee for the

sureties (m).

Except where the Act makes special provision a winding-up does

not affect the right of a secured creditor to realize or otherwise deal

with his security {n). But where a secured creditor is not content

to rely on his security, there he will be subject to the rules of

bankruptcy.

Ex parte Dale <t Co. (1879), 11 that it is otherwise with regard to

C. D. 772 ; and cp. Hallett d; Co., dividends after proof.

[1894] 2 Q. B. 237. (&) Re Sass, [189G] 2 Q. B. 12 ;

(A) Re Turner (1882), 19 C. D. Re Sellers (1878), 38 L. T. 395

;

105; RePltmimer (1841), 1 Ph. 56. Midland Banking Co. v. Chambers
(i) Re Sass, [1896] 2 Q. B. 12; (1869), 4 Ch. 398 ; Gray v. SecMam

Re Rees (1881), 17 C. D. 98; see (1872), 7 Ch. 680.
also Re Blackhurne (1892), 9 Mor. (I) Re Sellers (1878), 38 L. T.
249, where a landlord was allowed 395 ; Midland Banking Co. v.
to prove for damage by fire tliough Chambers (1869), 4 Ch. 398.
he liad received insurance moneys : {m) See Re Parker Morgan v.

cp. i?B Blakeley (1892), 9 Mor. 173, Hill, [1894] 3 Ch. 400; Re Sass,
which shows that dividends re- [1896] 2 Q. B. 12.

ceived in the bankruptcy of the (n) Bankruptcy Act, 1883, s. 9

principal debtor before proof in (2) ; David Lloyd <& Co. (1877), 6

the bankruptcy of the svu-ety must C. D. 339.

be allowed for in such proof, but



Position of Secured Creditor 1207

Courses Open to Skoured Crrbitors.

These rules give him the choice of three courses (o). He may
either

—

(a) Reah'ze his security and prove for the balance after deducting

the net amount realized ; or

(6) Surrender his security and prove for the whole debt ; or

(c) State in his proof the particulars of his security, the date

when it was given and the value at which he assesses it,

in which case he will be entitled to receive a dividend in

respect of the balance due to him after deducting the value

so assessed.

Where a security is so valued the liquidator may at any time

redeem it on payment to the creditor of the assessed value.

If the liquidator is dissatisfied with the value at which a security

is assessed he may require that the property comprised in any

security so valued be offered for sale at such time and on such terms

as may be agreed on between the creditor and the liquidator, or as,

in default of agreement, the Court may direct. If the sale be by

public auction the creditor or the liquidator on behalf of the estate

may bid or purchase. The creditor may at any time by notice in

writing require the liquidator to elect whether he will or will not

exercise his power of redeeming the security or requiring it to be

realized, and if the liquidator does not, within six months after

receiving the notice signify in writing to the creditor his election to

exercise the power he will not be entitled to exercise it, and the

equity of redemption or any other interest in the property comprised

in the security will vest in the creditor, and the debt will be reduced

by the amount at which the security has been valued {p).

Where a creditor has so valued his security he may at any time

amend the valuation and proof on showing to the satisfaction of

the liquidator or the Court that the valuation and proof were made
bond fide on a mistaken estimate, or that the security has diminished

or increased in value since its previous valuation ; but every such

amendment must be made at the cost of the creditor and upon such

terms as the Court orders unless the liquidator allows the amendment

without application to the Court (q)

.

Where a valuation has been amended in accordance with the

preceding rule the creditor must forthwith repay any surplus dividend

which he may have received in excess of that to which he would have

been entitled on the amended valuation, or as the case may be, will

(o) See Bankruptcy Act, 1883, of having conveyed the property to

Second Schedule, rr. 9, 10, and 11. the company diirinp: its ht[ui(Iation :

A person who has sold a business Todd's Application (1911), 48 S. L.

to a connpany on the terms that R, 980.

it shall pay the debts may prove (p) Bankruptcy Act, 1883, Second
in the liquidation for debts ho Schedule, r. 12.

has been called on to pay, in spite (g) Ibid., r. 13.
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be entitled to be paid out of any money for the time being available

for dividend any dividend or share of dividend he may have failed

to receive by reason of the inaccuracy of the original valuation

before that money is made applicable to the payment of any future

dividend, but he will not be entitled to disturb the distribution of

any dividend declared before the amendment (r).

If a creditor after having valued his security subsequently

realizes it, or if it is realized under the provisions of Rule 12 (supra),

the net amount realized will be substituted for the amount of any

valuation previously made by the creditor, and will be treated in

all respects as an amended valuation made by the creditor (s).

A secured creditor who does not comply with the foregoing

rules will be excluded from all share in any dividend (t).

Subject to the provisions of Rule 12 {supra) a creditor may in no

case receive more than 206- . in the £, and interest as provided by the

Act {u).

Where a creditor relies on his security and does not prove, a

liquidator is not bound on declaring a dividend to set aside any

reserve fund to meet any proof he may make {x), but the creditor

may always come in and prove so long as he does not disturb past

dividends (?/). Where a secured creditor' realizes or values his

security he will, as a general rule, be allowed to allocate such part of

his debt as he pleases to his security and to prove for the rest (z),

and it has been held that he will therefore in spite of the provisions

of section 23 of the Bankruptcy Act, 1890, be entitled where his

debt carries interest at a higher rate than 5 per cent, to allocate all

interest due to him down to the date of the petition to his security,

and to prove for the debt itself (a), but he will not be allowed to

allocate interest after petition to his security, though if the security

brings in interest or profits, he may pay himself interest on his debt

for the period after petition out of the interest or profits brought in

by his security {b). A secured creditor will be allowed to deduct

from the value of his security or from the moneys arising from its

realization sums reasonably incurred by him, even after the com-
mencement of the winding-up in defending his title to his security,

(r) Bankruptcy Act, 1883, Second (a) Ee Fox and Jacobs, [18941
Schedule, r. 14. 1 Q. B. 438; Re Green, [1904]

(s) Ibid., r. 15. W. N. 105 ; but see Lindley on
(t) Ibid., r. 16. Companies, 6th Ed. vol. ii. p. 1011,

(«) Ibid., r. 17. and the eases cited in the next
(x) Ex parte Good (1880), 14 C. D. note.

82.
(ft) Quartermaine's Claim, [1892]

iy) Kit Hill Tunnel (18S1), 16 1 Ch. 039; Re Savin (1872), 7 Ch.
C. D. .')90. 7G0; Ex parte Badgrr (1798), 4

(z) Ex parte Hunter (1801), G Ves. 165; Re Bonacino (1894), 1

Ves. 94: Ex jiarte CUyn (1840), Mans. 59.
1 M. & D. 25.
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and also sums paid by way of damages to a third party for retaining

property which has been wrongfully mortgaged to him (r). Premiums

paid after the commencement of the winding-up for the purpose of

keeping alive policies which form part of the security stand on the

same footing as interest, and can neither be allocated to tlie security

nor proved for {d). In ascertaining what is due to a creditor the

Court will look to the substance of the transaction, and if it finds

that the real intention was to give interest, it will not allow proof in

respect of it in bankruptcy (e). At first sight the rules which deal

with the rights of proof of a secured creditor (/) and the rules which

affect his rights of voting (g) appear inconsistent ; but they must be

treated as entirely distinct rules which deal with different matters

and give different rights (/i).

To take the various steps taken by a secured creditor, who does

not propose to rely on his security alone. He, in the first instance,

lodges his proof for voting purposes (^). If that is not used for voting

or for claiming a dividend, it is not adjudicated upon, and can be

withdrawn, and if it is withdrawn, then the position is the same as

if there had been no proof {k). If, on the other hand, the creditor

votes in respect of his whole debt, he will be deemed to have sur-

rendered his security unless the Court on application is satisfied that

the omission to value the security has arisen from inadvertence (l).

Where there has been no omission to value the security, but it has

been valued at ml, the saving clause at the end of this rule does not

come into play (m). Where on the other hand there is a security

but no debt, although the parties have taken a contrary view, the

rule itself has no application (w). As to what will constitute in-

advertence, it will be noticed that relief under this rule can only be

given under very different circumstances to relief under rule 13 in

the second Schedule to the Bankruptcy Act, 1883. Where there has

been a deliberate election as to whether the creditor will or will not

take advantage of his security, and he ultimately votes in respect

of his whole debt, there he will have surrendered his security owing

to a mistaken view of the circumstances, perhaps, but not owing to

inadvertence, and he can get no relief (o).

(c) Ex parte Carr (1819), II CD. Q. B. D. 728; Re Attree, [1007]

G2. 2 K. B. 868.

(d) Re Pearce, [1909] 2 Ch. 492, (i) Companies (Winding-up)

(e) Ex parte Robinson (18(52), 31 Rules, 1909, r. 133.

L. J. (BKCY.) 12; Ex parte Bath (k) See Re Attrrr, [1907] 2 K. B.

(1883), 22 C. D. 450; and cp. 868, at p. 87G.

Ex parte Bath (1884), 27 C. D. 509. (I) Companies (Winding-up)

(/) Bankruptcy Act, Second Rules, 1909, r. IS."}.

Schedule, rr. 9-17 (both inchisive).; (m) Re Purs, [1898] I Q. B. 627.

{g) Companies (Winding-up) (n) Ex parte Clarke (1893), 67

Rules, 1900, rr. 135 and 136. L. T. 465.

(h) Ex parte Norris (1886), 17 (o) Re Piers, [1898] 1 Q. B. 627;
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Where a company which had a lien for calls on partly paid shares,

abandoned such lien and proved and received dividends in respect of

calls for which the bankrupt was liable, and also, it would seem,

voted, and then altered its articles so as to extend such lien to

fully paid shares, the Court declined to allow the proof to be with-

drawn or amended so as to enable the company to take advantage

of the lien given it by such alteration (q), the Court in this case

seems to have taken the view that there had been a deliberate

election to omit all reference to the security, and to have decided

the case under the rule as to a secured creditor voting without valuing

his security, but it is difficult to see that the creditor had at the time

of proving and voting any security over the fully paid shares to

surrender. Possibly, however, the case can be supported apart

from this rule on the ground that the company's proof had been

adjudicated upon and dividends had been received in respect of

it {)). A creditor who proved for his whole debt because he errone-

ously thought that his security was over property not belonging to

the company, was given relief on the footing that he had acted

inadv(a'tently [s). It may be that even where there has been a

surrender of a security, the Court can allow amendment, and so

do away with the surrender itself (t).

If the creditor values his security for the purpose of voting, then

within twenty-eight days after the proof has been used in voting at

a meeting the official receiver or liquidator may require him to give

up his security for the benefit of the creditors generally on payment
of the value estimated in the proof with an addition of 20 per cent.,

but the creditor may at any time before being required to give up
his security correct the valuation by a new proof and deduct the

new value from his debt, but in that case the addition of 20 per cent,

will not be made, if the security is required to be given up (u). The
rights given to the liquidator by this rule are in addition to those

given to him by rule 12 (a) in the second Schedule to the Bankruptcy
Act, 1883, and where the liquidator has offered to redeem the

security of a creditor under the latter rule the creditor may still

SafHy Explosives Co., [1904.] 1 Ch. (1811), 18 Ves. 290; Ex parte

22G; Ex parte Clarice (1892), 67 Hornby {I8ld), Buck, 351 ; Ex parte

L. T. 232, affirmed on other grounds Egginglon (1830), Mont. 72 ; Kings-

(1893), G7 L. T. 465. ford v. Swinford (1859), 4 Dr. 705 ;

iq) Re Rome, [1904] 2 K. B. 489. Stammers v. Elliott (1868), 3 Ch.

It would appear from the argument 195.

as reported in 91 L. T. 101, (s) Henry Lister & Co., [1892]
that the company did vote, and 2 Ch. 417.

this seems to accord with the (t) Cp. Ex parte Bagshaiv (1879),

arguments as a whole and the 13 C. D. 304.

judgment. (m) Companies (Winding-up)
(r) Cp. Ex parte Solojnon (1821), Rules, 1909, r. 136.

1 Gl. & J. 25 ; Ex parte Downes



Proof by Secuhed Creditors 1211

apply to amend his proof under rule 13 in tlie second Schedule to the

Bankruptcy Act, 1883 (x), and it would seem that nothing short of

acceptance by the creditor of the amount tendered by the liquidator

will deprive the creditor of his right of amendment, and that probably

even that will not be suflicient Avhere the inoney was accepted under

a misapprehension (y). The existence of a subsequent mortgagee

who opposes an amendment makes no difference (c).

Before adjudication a proof can, it would seem, be withdrawn

without leave and a fresh proof substituted (a), except, perhaps,

where the original proof has been used for voting purposes (/>), but

where a proof has been rejected no fresh proof can be put in, if the

rejection was on the merits and not on purely technical grounds (c).

Rule 15 in the second Schedule to the Bankruptcy Act, 1883,

substitutes the proceeds of a subsequent realization for the estimate

made on a previous valuation (d).

Where a security is redeemed by a liquidator the liquidator as

representing the general creditors would seem to step into the shoes

of the mortgagee, and subsequent mortgagees will not have their

rights accelerated (e). Where one creditor holds different securities

for different debts, the various securities and debts are frequently

lumped together in his proof ; but this, it would seem, in no way
alters the rights of the parties, and so the liquidator may redeem or

the creditor may require him to redeem any one of the securities (/),

and the creditor cannot retain more than 20.s. in tlie £ out of one of

his securities to make up for any deficiency in the rest (g), or obtain

any right of consolidating his securities which apart from the winding-

up he would not have had {h).

Where neither section 10 of the Judicature Act, 1875, nor

section 207 of the Companies (Consolidation) Act, 1908, applies,

e.g. where the company is solvent, a secured creditor will be entitled

to realize his security and prove for the full amount of his debt, the

only limit being that he must not receive more than 20s. in the £

in all (i) ; but where the security had been realized before the

{x) Ex parte Norris (1886), 17 258.

Q. B. D. 728. {d) Seo Soci>He Oi'mrale de Paris

(y) Re Ncwton,[\S9G] 2 Q.B. 403; v. Geen (1883), 8 A. C. 606, fur

and see also Re Fanshawc, [190r>] 1 tho law under the Banlcruptcy Act,

K. B. 170. 1869.

(2) Re Arden (1885), 14 Q. B. D. (e) Cp. Crackndlv. Javson (iSll),

121. 6 C. D. 735 (decided iinder tlie

(a) Re Deerhur-st (1891), 8 Mor. Bankruptcy Act, 1869).

258; Re Rhoadcs, [1899] 1 Q. B. (/) Re Smith, Ex parte Logan
905 ; [1899] 2 Q. B. 347 ; and .see (1895), 2 Mans. 70 ; 72 L. T. 362.

Re Mateo Clark, [1901] 1 K. B. (g) Re Morris, [1898] 2 Ch. 413
;

655. [1899] 1 Ch. 48.5.

(6) Re Attrce, [1907] 2 K. B. {h) Re Pearce, [1909] 2 Ch. 492.

868. (t) Kclloclc's Case (1809), 3 Ch-
(c) Re Deerhurst (1891), 8 Mor. 769.
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creditor had sent in a claim, not necessaril}' a formal claim, he could

only jjrove for the balance due to him after deducting the proceeds

of realization (k). He could, moreover, realize his security and

prove until he had received 20a. in the £ and interest until repayment

and this whether the security was [1) or was not {m) on the company's

own property. It is submitted that this rule holds good where the

Bankruptcy Rules apply if the security is not over the company's

own property (n).

Prefeuential Debts.

In a winding-up there must be paid in priority to all other debts

—

(a) All parocliial or other local rates due from the Company at the

date fixed by the Act, and having become due and payable

within twelve months next before tliat date, and all assessed taxes,

land tax, property or income tax assessed on the Company up
to the fifth day of April next Ijefore that date, and not exceeding

in tlie whole one year's assessment
;

(&) All wages or salary of any clerk or servant in respect of services

rendered to tlie Company during four months next before the

date fixed by the Act not exceeding fifty pounds ; and

(c) All wages of any workman or labourer not exceeding twenty-five

pounds, whether payable for time or for piece work, in respect

of services rendered to the Company during two months next

before the date fixed by tlie Act ; but where any labourer in

husbandry has entered into a contract for the payment of a portion

of iiis wages in a lump sum at the end of the year of hiring, he

will have priority in respect of the whole of such sum, or a part

thereof, as tlie Court may decide to be due under the contract,

proportionate to the time of service up to that date ; and

(d) Unless the Company is being wound-up voluntarily merely for the

purposes of reconstruction or of amalgamation with another

Company all amounts not exceeding in any individual case £100

due in respect of compensation under the Workmen's Compensation

Act 1906, the liability wherefore acei'ued before the date fixed

by the Companies (Consolidation) Act 1908, but subject to tlie

provisions of section 5 of the Workmen's Compensation Act

1906.

The foregoing debts—
(a) Rank equally among themselves and are to be paid in full, unless

the assets are insufficient to meet them, in whicli case they abate

in equal proportions ; and

(ft) In the case of a Company registered in England or Ireland, so far

as the assets of the Company available for payment of general

{k) Ex parte Forwood (1870), 5 building Co., Warrant Finance Co.'s

Cli. 18 ; and see also Re Oxford and Case (1870), 5 Ch. 88.

Canterbury Hall Co. (1870), r> Vh. (m) Joint Stock Discount Co.,

43.3; Ex parte Coupland. (1870), Wanant Finance Co.^s Case {\9,1^)),

5 Ch. 167 ; Blahehj Ordnance Co. 5 Ch. 86.

(1869), 8 Eq. 244. (») But see Ex parte Findlay
(I) Humber Ironworks and Ship- (1881), 17 C. D. 334.
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creditors are insufficient to meet them, liave priority over the

claims oi' iiolders of deljentures under any floating charge created

by the Company and are to be paid accordingly out of any pro-

perty comprised in or subject to that charge.

Subject to the retention of such sums as may be necessary for the

costs and expenses of the winding-up, the foregoing debts must be

discharged forthwith so far as the assets are sufficient to meet them.

In the event of a landlord or other person distraining or having

distrained on any goods or effects of the company within three

months next before the date of a winding-up order, the debts to

which priority is given by the section will be a first charge on the

goods or effects so distrained on, or the proceeds of the sale thereof.

But in respect of any money paid under any such charge the

landlord or other person will have the same rights of priority as the

person to whom the payment is made.

The date fixed by the Act and above referred to is, in the case of

a company ordered to be wound-up compulsorily which has not

previously commenced to be wound-up voluntarily, the date of the

winding-up order ; and in any other case, the date of the commence-
ment of the winding-up (o).

Among debts which under section 209 of the Act are in the dis-

tribution of the assets of a company being wound-up to be paid in

priority to all other debts will be included all contributions

payable by the company under the National Insurance Act, 1911,

in respect of employed contributors as defined by tliat Act, or

workmen in an insured trade as defined by that Act, during the

four months immediately preceding the commencement of the

winding-up, or the winding-up order. These provisions do not apply

where the company is being wound-up voluntarily for the purposes

of reconstruction or amalgamation with, another company (oo),

and it would seem that these contributions are not given priority

over a floating charge, for they are only given priority in the

distribution of the assets of a company {ooo).

In the application to companies within the Stannaries {p) of the

provisions of the Act with respect to preferential payments, the

following modifications must be made :

—

(1) In the case of a clerk or servant of such a Compan}% the priority

with respect to wages and salary given by the Act will be given to

the extent of three months only, instead of four months, and will

not extend to the principal agent. manager, purser, or secretary:

(2) All wages in relation to the mine of a miner, artizan, or labourer

employed in or about the mine, including all earnings by a miner

arising from any description of piece or other work, or as a tributer

or otherwise, but not exceeding an amount equal to three montlis

wages, will \>e included atnongst tiic paj'ments wliich arc, under

the Act, to he made in pri(jrity to other deV)ts :

(3) Wages of any miner, artizan, or labourer unpaid at the commence-

(o) Companies (Consolidation) in Council : ibid., 8. 115.

Act, 1908, s. 209. (ooo) liirhards v. Overacrrs of
(oo) Nationallnsurance Act, 1911, Kiddcnnimtcr, [189tj] 2 Ch. 212.

s. 110. Noformalproof of such debts (p) Tho oxprossion "company
will bo required except where other- 'within tho Stannaries" means a
wise provided bj' rules luidcr tho cf)nipany engaged in or formed for

Companies (Consolidation) Act, 1908, working mines within the Stan-

ibid,. The Act comes into force on naries : Companies (Consolidation)

the 1st of July, 1912, unless a sub- Act, 1908, s. 285.

sequent date is substituted by Order
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ment of the winding-up, and, subject to the provisions of section

five of the Workmen's Compensation Act, 1906, all amounts
(not exceeding in any individual case one hundred pounds) due
in respect of compensation under that Act payable to a miner
or the dependants of a miner the liability wherefore accrued

before the commencement of the winding-up, must to the extent

aforesaid, be paid by the Liquidator forthwith in priority to all

costs, except (in the case of a winding-up by the Court) such costs

of and incidental to the making of the winding-up order as in the

opinion of the Court have been properly incurred, and to all

claims by mortgagees, execution creditors, or any other persons,

except the claims of clerks and servants in respect of their wages
or salary, and, subject to the above provisions, the Court may,
by order, charge the whole or any part of the assets of the Com-
pany, in priority to all claims and to all existing mortgages or

charges thereon, with the payment of a sum sufficient to dis-

j

charge such wages and amounts due in respect of compensation,

with interest at a rate not exceeding five per cent, per annum,
and this charge may be made in favour of any person who is

willing to advance the requisite amount or any part thereof
;

and as soon as such sum has been so advanced such wages and
amounts due in respect of compensation must be paid without

delay so far as the amount advanced extends and in such order

as the Court directs (q).

(4) Payments which will have priority under the National Insurance

Act, 1911, will, if payable in respect of a miner, have the same
priority as the wages of a miper under section 9 of the Stannaries

Act, 1887 (qq).

Section 10 of the Judicature Act, 1875, introduced the provisions

as to preferential payments contained in the various Bankruptcy
Acts into the winding-up of an insolvent company (r).

Under the section above set out, where rates are payable in

advance, they will have to be paid in full for the quarter during

v^hich the winding-up commences or the winding-up order is made (t),

where they are not payable in advance they will have to be appor-

tioned down to that date (u). The law apart from this section

would appear to be that there will be no priority for rates payable

{g) Companies (Consolidation) Court for directions or to deter-
Act, 1908, s. 240. S. 241 of the mine any question arising in the
Act provides that in such com- matter in the same manner as if

panies contributions of miners, the company were being wound up
artizans, or labourers for the by the Court.
piu-pose of a mine club, or acci- (ggf) Nationallnsurance Act, 1911,
dent or sick or benefit fund are s. 110 (2). S. 9 of the Stannaries Act,
not to be deemed to be or to be 1887, is repealed by the Companies
applied as part of the assets of (ConsoHdatiou) Act, 1908, its pro-
the company in liquidation of the \'isions being substantially re-

debts of the company or other- enacted by s. 240 of that Act.
wise, but must be accounted for (r) Re Hcywood, [1897] 2 Ch.
by the purser or any other person 593 ; and see Albion Steel and Wire
in possession of the fund to the Go. {\^1^),1 CT>. 541 ; Association
liquidator, and are recoverable by oj Land Financiers (1881), 16 C. D.
him and must be applied by him 373.
in accordance with the rules of {t) Manneamann Tvbe Co., [\Q0\\
the club. If the company is being 2 Ch. 93 ; Re Thomas (1888), 67
wound up voluntarily, the liqui- L. J. (q. b.) 39.
dator or any person claiming to (u) MannesTrmnnTviteCg., [1901]
be entitled to any such contribu- ^ Ch. 93.
tjons or fund may apply to thq
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before a winding-up, and no distress will be allowed for tliem, more-

over, where they are payable in advance and the winding-up com-

mences in the middle of a period there can be no apportionment,

and the whole amount will be treated as being payable before the

commencement of the winding-up, the occupation of the liquidator

being the occupation of the company. AVith regard to rates payable

after the winding-up, on the other hand, distress will be allowed for

these as part of the costs of the liquidation, and they must con-

sequently be paid in priority if there has been a beneficial occupation

by the liquidator (x). Anything that will be a beneficial occupation

for the purposes of the rating acts (y) will also be a beneficial occupa-

tion for the purposes of this rule (2). Where a receiver was appointed

in a debenture-holder's action and was by the order appointing him

not directed to take possession, and a distress was put in for the

whole of the parish rates during the half-year in which the appoint-

ment was made, it was held that there was no change of occupation,

and as there was only a floating charge on the goods distrained on,

leave was given in the action to proceed with the distress (a). As a

rule the Court will not go into the amount of the assessment where

the liquidator has not appealed fi'om it (h), on the other hand, in a

somewhat earlier case where a receiver appointed by debenture-

holders took possession, it was held that there had been a change of

occupation, although the receiver was the agent of the company, and

that he was therefore only liable to pay an apportioned part of the

rate from the time when he went into possession (c).

A receiver and manager who was appointed by the Court in a

debenture-holder's action and directed to take possession was held

not entitled to prevent an electric light company from cutting off

his supply on the ground that if there had been a change of occupa-

tion he was not entitled to be supplied without entering into a fresh

contract, and if there had been no change of occupation, he must

pay the arrears of the mortgagor company (d). And a receiver and

manager originally appointed by the trustees of a trust deed, but

(x) Wearmouth Crown Glass Co., 23 C. D. 500, wore treated a,s

(1882), 19 C. D. 640. doubtful aud not followed.

(2/) See Borwick v. Southwaric (a) Marriage, Ncave dh Co., [18{i(i]

Corporation, [1909] 1 K. B. 78, aa 2 Ch. GG3, followed in Crosbie, Ltd.

to what amounts to beneficial (1910), 74 J. P. 2.5.

occupation for the puiposes of tlio (6) National Anns and Ainmuni-
rating Acts. tion Co. (1885), 28 C. D. 474.

(z) International Marine Hydro- (c) Richards v. Overseers of Kid-

palhic Co. (1884), 28 C. D. 470; derminstcr, [IS'Jd] 2 Ch. 212. This

National Arms and Amnmnition case seems scarcely reconcilable

Co. (1885), 28 C. D. 474; Blazer with Morriaj?c, ATeofc <£? Co., [1896]

Fire Lighter, Ltd., [1895] 1 Ch. 402. 2 Ch. 663.

In the two later cases We,tt Hartle- (d) Husey v. London Electric

pool Iron Co. (1876), 34 L. T. 568, Supply Corporation, [1902] \ Ch.

and Watson, Kipling <b Co. (1883), 411.
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afterwards continued by the Court, had no higher rights against a

gas company than the mortgagor company had. In this case,

under the Act regulating the gas company, the receiver had to show-

he was an incoming tenant to be entitled to a supply without paying

the company's arrears (r).

It has been held that a water company is not entitled to cut oS

supply because a trustee in bankruptcy has not paid arrears due

from the bankrupt, the trustee being an incoming tenant within the

meaning of the Acts (/), This decision would, however, probably

not be applicable to a liquidator, though it might well be so in the

case of a receiver.

Turning to the question of King's Taxes, the Crown is not bound

by a statute unless by express mention or necessary implication, and

it followed that, at all events, prior to the Judicature Act, 1875, it

was not bound by the Companies Acts then in force, and no right of

distress or execution or otherwise which it then had was taken away

by those Acts. It had also a further prerogative which was like-

wise untouched, viz. that its right prevailed when in competition

with subjects (7). Section 10 of the Judicature Act, 1875, left the

former prerogative, at all events, untouched, though it may have

affected the latter {h). The efiect of section 209 raises a further

question. So far as the order of administration goes, the view taken

in Re G'alvin {i), viz. that the order will be (1) preferred debts
; (2)

Crown debts other than those which are preferred by the section

;

and (3) other debts, would seem to be right. But does the section

take away the Crown's remedy by distress execution or otherwise ?

It was held in Richards v. Overseers of Kidderminster {j) that these

provisions only amounted to a direction to the liquidator as to the

mode in which the assets in his hands were to be distributed, and

that they did not aSect persons claiming not in the winding-up, but

under securities given by the company. And it was said in another

case (Jc) that where the Crown exercised its prerogative the assets

of the company were its assets less that portion of them taken away

(e) Paterson v. Gas Light and missionera v. Palmer, [1907] A. C.

Coke Co., [1896] 2 Ch. 476. 179, is obvious. In the former

(f) Re Flack, [1900] 2 Q. B. case the word "debts" in the

32 ; cp. Re Smith, [1893] 1 Q. B. expression " in priority to all other

323. debts " was taken to include

{g) Pe Henley efc Co. (1878), 9 Crown debts because some of the

C. D. 469, which would seem to debts preferred were Crown debts,

overrule Regent's United Service (j) [1896] 2 Ch. 212, at p. 217.

<S7ore.s (1878), 33 L. T. 130. See now as to debts secured by a
{h) Re Oriental Bank Corpora- floating charge Companies (Con-

xion, Ex parte The Crown (1884), solidation) Act, 1908, s. 107.

28 C. D. 643. (k) Oriental Bank Corporation,

(i) [1897] 1 Ir, 520. The dis- Ex parte The Crown (1884), 28
tinction between this case and C. D. 643,

New South Wales Taxation Com-
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by the Crown. Under these circumstances it is submitted that

this section does not interfere with the remedies of the Crown by

way of distress, execution, etc. The prerogative of the Crown in

the Colonies would appear to be the same as its prerogative here [1).

The Board of Trade have issued the following regulations and forms

as approved by themselves and the Inland Kevenue Commissioners.

THE COMPANIES (CONSOLIDATION) ACT, 1908.

Regulations approved by the Board of Trade and the Cominissioners of

Inland Revenue as to King's Taxes assessed on Companies wound-up
by the Court.

1. Where a winding-up order is made on or after the 1st December
in the year of assessment, or the Official Receiver or Liquidator remains

in possession of the premises in respect of which King's Taxes are assessed

under a winding-up order made prior to the 1st December, until the 1st

January next following, the Collector shall be entitled to prove for the said

taxes, viz. : the Income Tax (Schedule " A "), Inhabited House Duty
and Land Tax, assessed on the Company up to the 5th April next followuig

the date of the winding-up order, in the same manner as if such taxes

had become due and payable at the date of the winding-up order, and such

proof shall rank for dividend.

2. Where a winding-up order is made prior to the 1st December in the

year of assessment, the Inland Revenue authorities will make no claim

on the Official Receiver or Litpiidator for Income Tax (Schedule " A "),

Inhabited House Duty and Land Tax for the year ending 5th April next

following the date of the winding-up order, unless the Official Receiver or

Liquidator remains in possession of the premises in respect of which the

taxes are assessed until the following 1st January.

3. Where the Official Receiver or Liquidator disposes of a business

as a going concern, he will allow to the purchaser the proportion of the

Income Tax (Schedule " A ") and Land Tax for the current year to the date

of the completion of the purchase, and the purchaser will become liable

to the Inland Revenue authorities for the taxes in question for the whole
year.

4. Provided always that nothing in t liese Regulations shall l>e deemed
to interfere with the riglit of tlie Crown to enforce payment of Income
Tax (Schedule " A ") and Land Tax cuiualhj due anil payable, by distress

levied on the property of the Company. These taxes for the year ending
5th April next following the date of the winding-up order should, tlicrefoi-e,

be dealt with on the footing of "secured" debts, and Ix^ paid by flie

Official Receiver or Liquidator on demand without any proof on the part

of the Collector, if on or after the 1st January in the year of assessment

there are on the premises sufficient goods belonging to the Company on
wliich the Collector might levy, and notice of any such claim should be

given to the Official Receiver or Liquidator by the Collector forthwith

upon the making of the winding-up order. If at such time there are no

{I) Oriental Bank Corporation, 28 C. D. 043.

Ex parte The Crown (1884),

S.C.L. 4 I
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goods upon which distress can be levied, proof of the debt may be made by
the Collector as directed in paragraph 1, and such proof shall, if found

correct, be admitted to rank for dividend.

In like manner any Income Tax (Schedule " A ") and Land Tax assessed

on the Company up to the 5th April next before the date of the winding-up

order should be dealt with as secured debts if there are at the time of the

Collector's demand sufficient goods on the premises on which he miglit

levy. If there are no such goods proof of the debt may be made by the

Collector, and such proof sliall, if found correct, be admitted as a preferential

claim in so far as it relates to taxes payable in full under section 209 (1) (a)

of the Companies (Consolidation) Act, 1908, and as ranking for dividend

for any part thereof not so payable in full.

Where Income Tax is outstanding under Schedules " B," " D " or " E "

the Inland Revenue authorities will, on receipt of an affidavit by the

Secretary or other officer of the Company, with a certificate by the Official

Receiver or Liquidator, setting out that no income taxable under such

Schedule has been made, forego all claim to pajTnent of the tax, whether

the same is payable in full under section 209 (1) (a) of the Companies

(Consolidation) Act, 1908, or otherwise, but the waiver of claim under

tliis Regulation shall not embrace rents, royalties, interest of money, or

annuities, or fees, or salaries, from wliich deductions have been made on

account of Income Tax.

In cases where an affidavit by the Secretary or other officer of the Com-
pany cannot be obtained, the certificate of the Official Receiver or Liqui-

dator may be accepted as sufficient evidence.

Board of Trade,

Companies Department,

27, Great George Street,

Westminster, London, S.W.

MODEL FORM OP CLAIM FOR RELIEF FROM PAYMENT OF

INCOME TAX, SCHEDULES " B," " D," OR " E."

'p^^ The Companies (Consolidation) Act, 1908.
words m
brackets to In the Matter of Limited.
be left out in

claims under the of the above-named Company, do Hereby make
Schedule Q^tii and say as follows :

—

" B op*'E

t The " ^' That * [by virtue of an Act of Parliament, 5 & 6 Vict. cap.

words "By 35, section 134]* the said Company is justly and truly entitled

the said
^^ to be relieved of the payment of the sum of £ , being the

to be left out
^i^C)unt of Income Tax charged to the said Company under Schedule

in cases of from the 6th April, 1 , to the 6th April, 1 , the
of Schedule ground for exemption being that no income taxable under the said
" E " As-

i. o

sessment on
^^'^^^'^"^^ ^^^^ been made f hy the said Company f during the aforesaid

Fees, period.

Salaries, etc.. Sworn at in the county of )

Sectors, *^« day of 19 .

etc. Before me, I
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+ Secre- I Hereby Certify that from an examination of the % of the

tary or other above-named Company (wliich Company is now being wound-up
Officer. under an order made on the day of 190 ) and of such

S Trading ^ , , , , , , i ^i e

or farmin" *'^ *'^'' books and accounts produced to me as show the §

operations, of tlit; said Company during the period referred to in the above
or income Alhdavit, it does not appear that

||
was made ^ by the

sources ^"'^^ Gompamj ^ during such ].)eriod, and therefore the assets of

II
"Any the said Company should be reheved from the payment of £ ,

income " or being the amount of Income Tax claimed under Schedule
...a„yi,K,ome ^^^^ ^^^ ,,y ^j ,„ _

taxation Official Receiver or Liquidator.

under Address.
Schedules
' ^\ ' ?>'' The question of wliat persons are clerks, servants, work-

er See men, or labourers, is one which has frequently been raised,

above. but owing to changes in the wording of the different enact-

ments on the subject, the decisions under the old Bankruptcy Acts

are not all applicable. Thus the old decisions {tn) that the employ-

ment must be of a more or less permanent nature and that a mere

weeldy hiring would not do, founded as they were on the words of

the earlier statutes, would appear to be gone (n).

A managing director is not within the statute (o), for he is in no

sense a servant. A secretary, on the other hand, will usually be so (p),

but not, apparently, where it is not his duty to render the services

himself, but rather to provide services or see that they are performed,

and he is not bound to give much of his time to the company's

business {q). An analytical chemist employed at a fixed salary, who

has to attend at fixed hours and is subject to the orders of the

company, is a servant {qq) . On the one hand, a foreman and over-

worker of a brickyard engaged by the week on the terms of being

paid so much per 1000 bricks, and who did not select but did pay

the men, was held to be a workman and not an independent con-

tractor (r). On the other hand, it was held in an old case that

there was no debt between a drawer employed by a collier and the

person owning and working the coUiery (s).

A clerk has been held to be entitled to prove although he was

entitled to a share of any profits that might come out of a patent

his master was engaged on (t), and in another case {u), although he

(m) Ex parte Crowfoot (1831), K. B. 746.

Mont. 270; Ex parte Orellier (1831), iqq) S. H. Morison and Co.

Mont. 264; Ex parte Collyer (lS3'k), (1912), 132 L. T. Jo. 675. The
2 Mont. & A. 29 ; Ex parte Skinner company was not tlie sole employer.

(1833), 3 D. & C. 332. (r) Ex parte Hollyoak (1887), 4

(n) Ex parte Hollyoak (1887), 4 Mor. 63; 35 W. R. 396; and see

Mor. 63; and see also Ex parte aXso Ex parte Allaop [i'SlSt), 32 1.. T,

AlUopp (1875), 32 L. T. 432. 432.

(o) Newspaper Proprietary Syndi- (s) Ex parte Ball (1853), 3 De
cate, [1900] 2 Ch. 349. G. M. & G. 155.

{j}) Ex parte Felly (1884), 50 [t) Ex parte Hickin (1850), 3

L. T. 754 ; Ex parte Green (1849), De G. & Sm. 662.

13 Jut. 275. (w) Ex parte Harris (1845), 1

(q) Cairney v. Back, [1906] 2 De G. 165.
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liiul lout money to his master, was entitled to an account and had

an option of becoming a partner.

A ship's mate has been held to be the servant of a person who was

alike part owner of the ship and ship's master (x), and a commercial

traveller would appear to be a servant (y), but, on the other hand,

a dancing master and a drill sergeant employed by the lesson have

been held not to be servants (z), and an accountant who gave up all

his time as a book-keeper to a business man was held not to be clerk

or servant (a). The wages for which there can be proof under the

section must be for services rendered in the four or two months, as

the case may be, immediately preceding the date referred to in the

section (b).

Commission paid to a commercial traveller will be wages (c), and

also sums paid to workmen and calculated on the basis of the total

output in the yard (d) ; where sums have, having regard to the

Truck Acts, been improperly deducted, they can be recovered as

unpaid wages (e). The position of servants, clerks, and other em-
ployees of a company on the making of a compulsory order is that

such order operates as a notice of dismissal to them as from the

date of the order, and any right they may have to notice runs from

that date (/). If the liquidator employs them in the winding-up

it may be that a fresh contract for employment by the liquidator

on the same terms as the previous employment by the company may
be inferred (g), but this will not ordinarily be the case (A). In a

voluntary winding up, on the other hand, it has been held the resolu-

tion will not have the effect of a notice of dismissal (i).

It would seem, too, that a director or other agent of a company
who has an agreement in writing for a fixed term of years with the

company will be entitled to prove in a winding-up at all events

where it is compulsory (k). Where such a person is paid under the

(x) Ex parte Homborg (1842), 2 32 C. D. 366; Midland Counties

Mont. D. & D. 642. District Bank v. Attwood, [1905]

(y) Ex parte Neal (1829), 2 Mont. 1 Ch. 357 : Measures v. Measures,

& M'Ar. 194 ; Re Klein (1906), 22 [1910] 1 Ch. 336 ; [1910] 2 Ch. 248.

T. L. R. 664. {g) Harding's Case (1867), 3 Eq.
(z) Re Heath (1873), 15 Eq. 412. 341,

(a) Ex parte Butler (1857), 28 (h) MacdowalVs Case (1886), 32
L. T. (o. s.) 375 ; and see Ex parte C. D. 366.

Oldham (1858), 32 L. T. (o. s.) 181. {i) Midland Counties District

(b) Ex parte Fox (1886), 17 Bank v. Attwood, [1905] 1 Ch. 357 ;

Q- B. D. 4. but cp. Sheriff's Case (1872), 14
(c) Re Klein (1906), 22 T. L. R. Eq. 417 ; Ex parte Schumann

064. (1887), L. R. 19 Ir. 240. These

(d) Earle's Shipbuilding and En- cases are discussed more fully in

gineerinq Co., [1901] W. N. 78.
^he chapter on voluntary winding-

/ \ E- / ^ /loo.x o/, up, tn/ra, pp. 1275 and 1270; it is
(e^ Ex parte Cooper (1884), 26 there suggested that the first of

C. D. 693. them is doubtful law.

(/ ) Chapman's Case (1860), 1 (k) Measures v. Measures, [1910]

Eq. 346 ; MacdowalVs Case (1S80), 1 Ch. 336 ; [1910] 2 Ch. 248.
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agreement a fixed salary, tlie usual principle for computing what

the right proof will be, is to ascertain what it would cost to purchase

an annuity equal to the salary for the unexpired period of the con-

tract due allowance being made for the power of a person who could

not previously to the winding-up take other employment, being

able to do so (/). Where, however, a definite sum is to be paid on

ceasing to employ a person, such sum will be the amomit to be

proved for {m) ; whether an employee of a company who is to be

paid by commission can prove for loss of commission by reason of

the company having ceased to carry on business, would seem to

turn on the terms of the contract in each case, but, as a rule, it is

submitted that there can be proof for loss of such commission (w).

Except under exceptional circumstances (o) there can be no claini

for loss of employment where a man is paid by a fixed salary and the

employer is willing to continue that salary {])). The fact that bills

have been drawn in a foreign currency which has since depreciated

will not prevent proof for the sum due in English currency if the

bills have not been paid {q). The Workmen's Compensation Act,

1906, provides (r) that where any employer has entered into a con-

tract with any insurers in respect of any liability under that Act to

any workman, then in the event of the employer, if a company

having commenced to be wound up, the rights of tlie employer

against the insurers as respects that liability will, not\vithstanding

anything in the enactments relating to the winding up of companies,

be transferred to and vest in the workman, and upon any such transfer

(I) Yelland's Case (1867), 4 I']q. where liquidation made it iin-

350, where there wa,s also proof for possible to work a patent,

loss of residence during the un- (o) See Bunning v. Lyric Theatre

expired period. See also Ex parte (1895), 71 L. T. 396.

Clark (1869), 7 Eq. 550; and {p) Turner v. Saivdon & Co.,

Addia v. Qramophone Co., [1909] [1901] 2 K. B. 653.

A. C. 488. As a rule winding-up (g) Taltal Chile Nitrate Co. (18dG),

will release a servant or agent of a 73 L. T. 422.

company from a contract re- (r) S. 5. The section also pro-

straining him from carrying on vides that where the compensation

business after the termination of is a weekly pa5anent the amount
his employment : Measures v. duo in respect thereof shall for

Measures, fl910] 2 Ch. 248. the purposes of tliis provision be
(m) Logan's Case (1870), 9 Eq. taken to be the amount of the liunp

149. sum for which the weekly payment
(n) Sgg Ex parte MacClurc (imO), could, if redeemable, bo rodcomod

5 Ch. 737 ; Dean and Gilbcit's if the eniployer made an upplica-

Claim (1872), 41 L. J. (ch.) 476; tion for that purpose untler the

Ogdens, Limited v. Nelson, [1905] first schedule to tho Act (i.e. the
A. C. 109 ; Turner v. Goldsmith, Workmen's Compensation Act,

[1891] 1 Q. B. 544; Devonald v. 1906). There is also a provision
liosscr, [1906] 2 K. B. 728 ; cp. in the section for the purpose of

also Railway and Electric Appli- giving priority in the Stannaries.
ance» Co. (1888), 38 C. D. 597,
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the insurers will have the same rights and remedies and be subject to

the same liabilities as if they were the employer, but the insurers

will not be under any greater liability to the workman than they

would have been under to the employer.

If the liability of the insurers to the workman is less than the

liability of the employer to the workman, the workman may prove

for the balance in the liquidation. This provision does something

more than put the workman into the shoes of his employer, it does

that, and it also prevents any claim to the fund by the general

creditors of the company. The workman will, however, have no

higher rights against the insurers than his employer had, and he

will be bound to submit to arbitration any claim which it would

have been necessary for his employer to submit (s).

Ordinary Unsecured Debts.

As a general rule, all debts other than secured debts will since the

introduction into winding-up of the banlcruptcy rules rank fari

passu (t). The preferential debts above mentioned form an exception to

this rule. Further, no debts whether carrying interest at law or not,

will carry interest after the date of the commencement of the winding-

up unless there is a surplus (u) ; where the assets of the company are

more than sufficient to pay all moneys due at the date of the winding-

up and interest on all such debts as bear interest, such interest will

be paid from the date of the commencement of the wmding-up,

all dividends paid during the course of the winding-up being treated

as ordinary payments on account and being applied in the first place

in payment of the interest due at the date of such dividend, and the

surplus, if any, being applied in reduction of principal (w). No
proof will be necessary for interest after the commencement of the

winding-up ; the creditor, if his debt is one that bears interest, gets

it, if there is a surplus, as incidental to his debt (x). With regard to

debts which do not bear interest at law some difficulty seems to be in-

troduced by the case of Re WMtaJcer (y). Apart from the cases where

the bankruptcy provisions apply, it would seem to be clear that

such debts do not in winding-up bear interest {z), but Re WhilaJcer (y)

(s) King v. Phoenix Assurance See also £/66m; Fa^c Co. '» Case (1869),
Co., [1910] 2K. B. 566. 5 Ch. 112; see as to interest to

{t) Leinster Contract Corporation, the date of winding-up : Com-
[1903] 1 Ir. 517; Re Whitalccr, panies (Windinp-up) Rules, 1909,
[1901] 1 Ch. 9 ; Re Lcng, [1S95] 1 r. 97, jjost, p. 1240.
Ch. G52; McCausland v. O'Cal- (x) Re Whitaker, [1904] 1 Ch.
laghan, [1904] 1 Ir. 376. Since 299 ; W. W. Duncan S Co., [1905]
these cases Re Maggi (1882), 20 1 Ch. 307 ; Thomas Salt Co. {\m^),
C. D. 545, cannot be looked on as 98 L. T. 558.
law.

(y) [1904] 1 Ch. 299.
(m) Warrant Finance Co.'s Case {z) Hatfield Patent Cask Co.

(1869), 4 Ch. 643. Even before (1863), 2 N. R. 502 ; Herefordshire
the Judicature Act, 1875, the law Banking Co. (1867), 4 Eq. 250;
on this point was the same in East of England Banking Co. {1868),
winding-up as in bankruptcy : ibid. 4 Ch. 14.
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decides that where the assets are insufficient to pay all principal

moneys and interest, the bankruptcy rules which give interest at 4

per cent, per annum on all debts proved, apply. It was, however, a

case which arose in the administration of an insolvent estate and not

in the winding-up of an insolvent company, and it is submitted that

it Iifis no application to the latter case (a).

The debts which will carry interest at law are (1) those where

there is a contract to pay interest including the cases where l)y the

course of dealing between the parties (h) or by mercantile custom (c),

a contract to pay interest will be inferred ; and (2) cases where a

jury could under 3 & 4 Will. IV. c. 42, s. 28, allow interest to a creditor.

The cases under this section are cases where there is a debt or sum
payable at a certain time by virtue of some written instrument (d),

and where a demand has been made in writing requiring payment

and giving notice to the debtor that interest will be claimed from the

date of such demand until payment (c).

Apparently a demand may be made under the section after a

company is in liquidation (/). (3) A tliird case where interest can be

proved for if there is a surplus, would be the case of a judgment (g).

Where the debt in respect of which the judgment is obtained does not

carry interest at 4 per cent., but at some other rate, the question will

arise whether the interest will as from tlie date of the judgment be

payable at 4 per cent, or at such other rate. This is a question

which will be decided on the construction of the instrument giving

the interest : where the covenant for payment of interest is incidental

to the covenant for payment of principal moneys it will l)o merged

in the judgment, in other cases it will not {h).

(4) Interest may also be given over and above the value of the

goods at the time of the conversion or seizure in all actions of trover

or trespass de bonis asporlatis and over and above the money recover-

able in all actions on policies of assurance (*').

(a) Cp. Re WcUo7i, [1899] 1 Cli. H. & M. 722.

108 ; W. W. Duncan <&; Co., [1905] (/) East of England Bankimj Co.

1 Ch. 307. The rule would scarcely (18(>8), 4 Ch. 14 ; but cp. Hereford-

seem to be one sus to "debts shire Banking Co. (1807), 4 Eq.

provable " within s. 207 of the 250 ; and see Buckley, 9th Ed.

Act, seeing that, as already stated, P- 472.

no proof for such interest is re- Ul) 1 & 2 Vict. c. 110, s. 17.

quired. (/i) Economic Life, A»f<urancQ

(b) W. W. Duncan d> Co., [1905] Society v. Usborne, [1902] A. C.

1 Ch. 307. 147 ; Agriculturist Cattle Insurance

(<;) Warrant Finance Co.'a Case Cr'o. (18'/2), 4 C. D. 34 n. ; European
(18()9), 4 Ch. 643. Central Railway (187(i), 4 C. D.

(d) See Ex jmrle Kemp, [1894] 33 ; Popple v. Sylvester (1882), 22
3 Ch. 690. C. D. 98 ; Ex parte Fewings (1SS4),

(e) Cp. London, Chatham, and 25 C. D. 338 : Arbuthnot v. Bunsi-
Dover Railway Co. v. ^outh Eastern tail (1890), 02 L. T. 234.
Railway, [1893] A. C. 429 ; Times (i) 3 & 4 Will. IV. c. 42, s. 29.
Insurance Co.'s Claim (1804), 2
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(5) Interest can also be allowed in respect of moneys fraudulently

obtained {k). The rate of interest will where it is reserved by con-

tract be the rate reserved by tlie contract (/). Where it is given

under 3 & 4 Will. IV. c. 42, the Court has frequently given interest

at 5 per cent., but the regular rule would seem to be that interest

should be given according to the current rate at the time (m). A
surety paying money for a company will be in no worse position

than a stranger, and he will be entitled to receive the usual rate of

interest even in cases where the debt he guaranteed bore a lower

rate of interest (w).

On the other hand a surety who, in the course of a winding-up

has paid a debt of the company and interest thereon pursuant to his

guarantee cannot recover such interest, unless the assets of the

company are more than sufficient to pay all principal moneys due

from the company in full, his right is to prove for his liability as it

stood at the commencement of the winding-up (o).

The rule as to no interest being payable where there is no surplus,

applies not merely in a compulsory winding-up, but also in winding-up

subject to supervision (p) and a voluntary winding-up (q). It does

not, however, prevent a creditor who has security on property not

belonging to the company from paying himself his interest out of

that security and proving against the company for the debt {r),

and the same principle applies where two insolvent parties are liable

to the creditor (s). Further, the holder of a bill cannot be required

to give it up until he has been paid principal and interest in full (t).

There is, however, apparently one case where future interest can be

proved for in spite of the fact that there is no surplus, and that is

where the debt carries interest and is not immediately payable at

the time of the commencement of the winding-up. In such cases the

creditor will prove for the debt as if it were immediately payable, but

{h) Seo Johnson v. Ecx, [1904] Railway Co. v. South East<'rn Rail-

A. C. 817 ; and see also Mackintosh way, [1892] 1 Ch. 120 ; [1893] A. C.

V. Great Western Railway Co. (1865), 429.

4Giff. 683; Karbeng's Case, 11892] (n) Sargood's Claim (1873), 15

3 Ch. 1. Eq. 43.

(I) This of course assumes that (o) Hughes' Claim (1872), 13 Eq.
the contract is not merged in a 623, as to premiums on policies

;

judgment ; and see also the Money- see Re Moss, [1905] 2 K. B. 307.

lenders Act, 1900. In East of {p) Colbornc and Strawbridge's
England Banking Co. (1868), 4 Ch. Case (1870), 11 Eq. 478.

14, a resolution of directors to raise {q) Thomas Salt t& Co. (1908),
the rate of interest allowed on 98 L. T. 558.
the deposits was held not binding (r) Warrant Finance Co.'s Case
because it was not communicated (No. 2) (1869), 5 Ch. 88.

to the depositors and interest was (s) Warrant Finance Co.'s Case
therefore only allowed at the (1869), 5 Ch. 86.
original rate.

(^) Warrant Finance Co.'s Case
(to) London, Chatham., and Dover (1870), 10 Eq. U,
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must deduct a rebate at the rate of 5 per cent, per auuum ('/) from

the time when the dividend was declared to the time when tlie debt

would have become payable according to the terms on which it was

contracted, he then proves for future interest at 5 per cent., if that

is the rate provided by his contract, or perhaps though there would

seem to be some doubt as to this, at a higher rate if his contract

allows of a higher rate. If his contract allows of a lower rate only

he will only be allowed to prove at such lower rate. The proof for

interest and the rebate will extinguish one another if the interest is

at the rate of 5 per cent. (x).

Crown Dkbts.

Crown debts are entitled to priority in a winding-up, at all events

after payment of the preferential debts mentioned in the Act (y).

It is doubtful whether this has been in any way altered by section 10

of the Judicature Act, 1875, but, at all events, there has been no

statutory alteration in the Crown's prerogative right of issuing

process (z). The Crown's prerogative is applicable where any person

receives money knowing that such money does or may belong to

the Crown (a), and a surety for a Crown debt who has paid the debt

of his prinicpal will be entitled to stand in the Crown's shoes (6).

JuDGMKNT Debts and Voluntary Debts.

Section 207 of the Companies (Consolidation) Act, 1908, like

section 10 of the Judicature Act, 1875, which it replaced, does not

simply deal with the proof of debts (c). It brings into the winding-up

of insolvent coinpanies, all rules with regard to debts and liabilities

provable which are for the time being in force in bankruptcy. The

section, therefore, deprives judgment creditors of the priority which

they formerly enjoyed in winding-up {d), and allows voluntary debts

to participate with debts for valuable consideration (c).

Bills of Exchange.

Bills of Exchange stand on a special footing (r). A holder may prove

in the bankruptcies or windings-up of all prior parties, the only limita-

tion being that he cannot receive more than 20.s. in the £(/)', but if, at

the date of proving (</), he has received a dividend in any such bank-

ruptcy or winding-up, he can only prove for the balance due to him.

(w) See Companies (Windinp-up) [190:}] 1 Ir. 517: M'Causland v.

Rule'^, 1909, r. 98, post, p. 1240. (rCallai/linn, [19041 1 Ir. 37« ; lie

(x) Ex parte Ador, [18'M] 2 Q. B. ]\la;rji (1882), 20 C. D. 54"), is

574. overruled by tlio ca-ses inoiitioned

(y) See supra, \ip. 12in and 1217. in tlio last preceding note.

(z) Henley <£• Co. (1878), 9 C. \). (c) S(H) A'e lilackbume (1892), 9

4(j9 ; Oriental Bank Corporation Mor. 249.

(1884), 28 C. D. 043. (/ ) See Warrant Finance Co.'a

(a) West London Commercial Cases (18G9), 5 Ch. 86 ; 5 Cli. 88 ;

Bank (1888), 38 C. D. 364. and 10 Eq. 11, supra, p. 1212.

(6) Manisty v. Churchill (1888), {g) See Ligoyiid Spinning Co.,

39 C. D. 174. Ex parte Bank of Ireland, [1900]

(c) Re Whitnker, [1901] 1 Ch. 9 ; 1 Ir. 324 ; Naxoudofjf's Case (liUJS),

Re Leng, [1895] 1 Ch. 652. 6 Eq. 582.

(d) Leinster Contract Corporation,
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Payments made after tlie proof has been filed do not count for this

purpose (A). This brings us to the rule in Re Waring {i). By this

rule it is laid down that if the drawer of a bill has given security to

the acceptor, and both become bankrupt or the affairs of both

become subject to some system of compulsory liquidation, the

holders of the bills accepted or if the security has been given to meet

particular bills, the holders of such bills will be entitled to the benefit

of these securities (Jc), but they will only be entitled to such benefit

on the terms of proving for the balance after the security has

been realized (l). The rule is fully discussed in Ex jjarte Dever, Re

Suse (No. 2) (m).

If the holder of a bill has proved in the estate of both drawer and

acceptor and has received dividends which exceed the value of the

security received by the acceptor he will not, in addition, be entitled

to the benefit of such security {n). A person who has deposited bills

to meet acceptances by a company cannot if those bills have been

properly discounted before the winding-up, follow the proceeds if

the acceptances are not met (o).

Even apart from section 10 of the Judicature Act, 1875, it would

appear that a person who is entitled to the benefit of a security for

the due payment of a bill of exchange which the company has accepted

or agreed to accept, can only prove for the difference between the

value of the security and tJie sum due in respect of the bill of exchange

if the security to which he is entitled is a security which has been

given to the company for the purpose of covering its liability on the

bill of exchange (p). But the company cannot require any money
that a holder has received in respect of such a security to be set off

against the dividends to which the holder is entitled {q).

In winding-up, as in banlvruptcy, double proof will not be allowed,

and so where the holder of a bill has proved in the winding-up of

both the drawer and acceptor, the latter will only be entitled to

receive in the winding-up of the former such a sum as with the sum

(h) Cooper v. Pepys (1741), 1

Atk. 106 ; Ex parte Wyldman
(1750), 2 Ves. Sea. 113; Ex parte

Taylor (1857), 1 De G. & J. 302;
Ex parte Cama (1874), 9 Ch. 680.

(i) (1815), 19 Ves. 345.

{k) See Ex parte Devcr, Re Suse
{No. 2) (1885), 14 Q. B. U. 611.

(/) BarnecVs Banlcimj Co., Ex
parte Joint Stock Discount Co.

(1875), 10 Ch. 198.

(m) (1885), 14Q. B. D. 611. The
rule does not apply in Scotland :

Royal Bank of Scotland v. Com-
mercial Bank oj Scotland (1882),

7 A. C. 366. It also does not apply

where one of the parties is in a

position to manage his own affau'S,

though insolvent : General Sotith

American Co. (1875), 10 Ch. 635.

(n) Lodcr's Claim (1868), 6 Eq.

491.

(o) Gothenbcir/ Commercial Co.

(1881), 44 L. T. 166.

(p) Coupland's Claim (1870), 5

Ch. 167: Leech's Claim (1871), 6

Ch. 388.

iq) Leech's Claim (1871), 6 Ch.

388.
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paid to the holder is equal to the dividends paid to the otlicr creditors

of the company (r).

The question of when a company can issue a bill of exchange,

and who are the persons entitled to bind tlie company by means of a

bill of exchange has already been dealt with {rr) . It would appear that

where a company has had the benefit of a bill of exchange the holders

of the bill will to the extent that they have advanced money of which

the company has had the benefit, be entitled to prove for their

advances (s). Where an unincorporated company consisting of

several firms is being wound-up there can be no proof on a bill drawn

by one of the firms and accepted by another unless each of the firms

has authorized either the drawer or the acceptor to use its name as

part of the name of the whole company (t).

The fact that a bill has been accepted from a third person for a

debt of the company will usually not relieve a company from liability

until actual payment has been made (u).

Where the same man is secretary of two companies, one of which

has indorsed a bill to the other, it would seem that it will be un-

necessary for him to give formal notice of dishonour to the indorser,

such notice will be presumed where he owes a duty to the indorsee

company to give the notice and to the indorser company to accept

it (x).

The drawer of a bill who has been called on to pay on the non-

acceptance by a company can prove for the expenses of protest for

non-payment, but not for the expenses of protest for better security

nor for commission charged by his bank for accepting the bill (/y).

Where a company has deposited debentures for the purpose of

securing the payment of a bill of smaller amount than the debentures,

the holder of the bill will, it would seem, not be entitled to prove in

the winding-up for an amount in excess of the amount of the bill {z).

A surety for a company will be entitled to prove and is a creditor

in the winding-up, even though he has not been called on to pay

anything (a).

(r) Oriental Commercial Bank, Plalc, [18!)3] 2 Cli. 4.'?8 ; and see

Ex parte European Bank (1871), s. 57 (f t)ie Bills of ExcliaiiKo Act,

7 Ch. 99. 1882, nn-i Re aillc.ipie (18S7), 18

(rr) See supra, pp. 63, 07, and Q. B. D. 286 as to damages for

322 et scq. re-exchange.
(a) See Ex parte Birminfjham i^) Blakdu Ordnance Co. , Mctro-

Bankinq Co. (1868), 3 Ch. 651; ;., ."A • • ,r/ ;' /./ •

T y^ , • 1 n . . Ill
pot ilan and Prorinrtal Bank n (lavn

Japanese Curtains and ratent Fa- /,.«.„,-. ^i- i

brica Co. (1880), 28 W. R. 339. (l«<>9), 8 1m|. 244 ; but see Warrant

(t) Adansonia Fibre Co. (1874), Finance Co.'a Claim {No. 2) (1869),

9 Ch. 635. 5 Ch. 88 ; and a-s to tho ri-ht of
{u) Fearse's Claim (1869), 8 Eq. sucli a person in a dehcnture-

506. holder's action. Regent's Canal
{x) Deep Sea Fishery Co. ^8 Claim,, Ironworks Co. (1876), 3 C. D. 43;

[19021 1 Ch. 507 ; David Payne db and supra, pp. 457 and 458.
Co., [19041 2 Ch. 608. (a) Wolmprhausen v. Gullick,

(y) English Bank of the River [1893] 2 Ch. 514 ; Re Paine, [1807]
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Where a solicitor has acted for a company before liquidation and

a proof is made in a compulsory liquidation for the amount of his bill

of costs, the official receiver or liquidator sends such bill of costs to

the Registrar of Companies (Winding-up) with a letter asking him

to go through the bill and state what is a fair and proper allow-

ance in respect thereof (6). The Registrar does as requested, and

either endorses the result on the bill or issues an allocatur in a

form similar to that used for allowance of costs but adapted to

meet the case. Where such a claim is made in a non-compulsory

liquidation, the liquidator can probably tax the bill under the

Solicitors Act, 1843 (c), if it has not been delivered more than a

year before liquidation {d), but the usual course is to allow him to

prove, and in case of dispute to tax the disputed items (e).

Proof by Landlord or Assignor of Lease.

The position of a lessor to a company or of a person who has

assigned a lease to a company and has received the usual indemnity

against non-payment of rent and breaches of covenant is, where

the company goes into winding-up, one which is not definitely settled.

In bankruptcy it would appear the landlord or the assignor could

prove, and it would be the duty of the trustee to make an estimate

of the loss he has suffered, for such loss cannot be said to be incapable

of being ascertained seeing that an arbitrator could and would

ascertain it if there were a contract for release of liability
( /).

In winding-up the earlier cases would seem to establish the right

of the lessor or assignor to enter a claim {g), but they would also

seem to indicate though perhaps not conclusively, that the liquidator

can pay dividends to creditors (h), but cannot distribute the assets

of the company among its contributories (i) without setting aside

sufficient assets to meet such claim. It was considered doubtful

1 Q. B. 122; Blackpool Motor Car

Co., [1901] 1 Ch. 77.

(&) See Daniell's Chancery Prac-

tice, 5th Ed. Form 1238 ; and cp.

Allen v. Jarvis (18G9), 4 Ch. 616;
Re Park (1889), 41 C. D. 326.

(c) Cp. Re Allingham (1886), 32

C. D. 36; Re Brabant (1879), 23

Sol. J. 779, which shows that the

order in such case will not require

the liquidator to pay any balance

found due from him.
(d) Ex parte Quiltcr (1850), 4

De G. & Sm. 183 ; Ex parte Evans
(1870), 11 Eq. 151, where the year
expired after liquidation ; but it

is not clear that the order was
made under the Solicitors Act,
1843.

(e) Liverpool Household Stores

(1889), W. N. 48 ; Re Park (1889),

41 C. D. 326 ; Ex parte Ditton

(1880), 13 C. D. 318; and see Re

Van Laun, [1907] 2 K. B. 23.

(/) Hardy v. Fothergill (1888),

13 A. C. 351 ; Re Hinks (1886), 3

Mor. 218.

{g) Haytor Granite Co. (1865), 1

Ch. 77; Horscy's Claim (1868), 5

Eq. 561 ; Gartness Iron Co. (1870),

10 Eq. 412.

(h) Horsey's Claim (1808), 5 Eq.
561 ; Gartness Iron Co. (1870), 10

Eq. 412 ; but see TelcgrapJi, Con-
strvction Co. (1870), 10 Eq. 384.

(i) Gooch V. London Banking
Association (1886), 32 C. D. 41 ;

Elphinstone v. Monkland Iron and
Coal Co. (1886), U A. C. 332.
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whether the mere entry of such a claim would prevent the company

from being dissolved (k).

The fact that the liquidator, unlike the trustee in bankruptcy,

cannot disclaim a lease was treated as distinguishmg the case from

the bankruptcy cases (/).

Since the introduction of the bankruptcy rules as to proof into

winding up and the decision in Harclij v. Fothergill (m), the previous

decisions on this point have been said to require reconsideration (w).

It would appear, however, that where the case is a simple one between

a lessor on the one hand and a lessee on the other, the Court will

usually, if the lessor is willing to accept a surrender, bring pressure

upon a liquidator to make such surrender upon the terms of the

lessor being allowed to come in and prove (o). In this connection

it is impossible to overlook the case of Hastings Corporation v.

Letton {p), where it was held that on the dissolution of a company a

lease to it ipso facto terminated, at all events, where the lease had

not been previously assigned. But the question remains what,

assuming the last-mentioned case to have been wrongly decided,

is to happen where the lessor will not accept a surrender of the lease,

or where the lessee has assigned or where the question is one of an

assignor claiming his right of indemnity ? In such a case Vaughan

Williams, J., said he could not allow a proof, and could only allow a

claim to be entered (q). The learned Judge proceeded on the footing

that the landlord could not have both rent and possession, and that

Hardy v. Fothergill {r) only applied where there had been disclaimer.

It may be mentioned that there had been no disclaimer in Hardy v.

Fothergill (r), and that the question is not whether the lessor can

have both rent and possession, but whether he can have his rent and

compensation for the loss of the extra security given him by the

covenant of the original lessee, or whether an assignor can have

compensation for the loss of his indemnity : Hardy v. Fothergill {r)

would seem almost conclusive that there will be a right of proof for

such losses, if the landlord or assignor is willing to come in and

prove. Where he was unwilling to do so, but wished simply to enter

a claim for the full rent, which was the position taken up by the

landlord in Neio Oriental Bank Corporation {s), the Courts have

always felt a difi&culty about forcing him to come in and prove. It

is submitted, however, that a creditor cannot in such a case have

(k) Cp. Haytor Granite Co. (18G5), 978.

1 Ch. 77. (p) [1908] 1 K. B. 378. It has

(I) Westbotcrne Grove Drapery ah-eady been subniitlcd that lliia

Co. (1877), 5 C. D. 248. case is of very doubtful authority.

(m) (1888), 13 A. C. 351. Soo supra, p. 993.

(n) Cp. Craig's Claim, [1895] 1 (q) New Oriental Bank Corpora-

Ch. 2G7 ; Panther Lead Co., [189G] lion, [1895] 1 Ch. 753.

1 Ch. 978. (r) (1888), 13 A. C. 351,

(0) PaiUher Lead Co., [189G] 1 Ch. (a) [1895] 1 Ch. 753.
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tlie winding-up kept open for his benefit, that not only will he not be

allowed to participate in dividends until he has proved {t), but that

where the liquidator has given him notice of liis intention to declare

a final dividend if he fails to come in and prove, his claim may be

expunged (x). A company which is the assignee of land subject to

a rent-charge will not be liable to a proof in respect of such rent-

charge, where it was not in arrear at the commencement of the

winding-up, and the land has not been used by it after {y).

Policies of Assuranck.

With regard to claims on policies of assurance which have not

matured at the date of the winding-up, it would appear that the

assured can continue to pay his premiums during the winding-up,

and then when the policy has matured can prove for the amount of

the insurance moneys (2).

This course is, however, not always either possible or desirable.

Section 17 of the Assurance Companies Act, 1909, makes the

following provision :

—

Wliere an assurance Company is being wound-up by the Court or subject

to the supervision of the Court or voluntarily the value of a policy of any

class or of a liability under such a policy requiring to be valued on such

winding-up shall be estimated in manner applicable to poUcies and liabilities

of that class provided by the Sixth Schedule to this Act. The rules in the

Sixth and Seventh Schedules to this Act shall be of the same force and may
be repealed altered or amended as if they were rules made in pursuance

of Section 238 of the Companies (Consolidation) Act 1908 and rules may
be made under that Section {a) for the purpose of carrying into effect

the provisions of tliis Act with respect to the winding-up of assurance

companies.

The sixth and seventh schedules above referred to contain the

following provisions :

—

SIXTH SCHEDULE.

Rules fok Valuing Policies and Liabilities.

(A).

—

As respects Life Policies and Annuities.

Rule for Valuing an Annuity.

An annuity shall be valued according to the tables used by the Company
which granted such annuity at the time of granting the same, and where

such tables cannot be ascertained or adopted to the satisfaction of the Court,

{t) Companies (Consolidation)

Act, 1908, s. 169 ; Companies
(Winding-up) Rules, 1909, r. 102.

(x) Cp. Companies (Winding-up)

Rules, 1909, Appendix, Form 70,

post, p. 1251.

(2/) Blackburn and District Benefit

Building Society, Ex parte Oraham
(1889), 42 C. D. 343.

(2) Macfarlane's Claim (1881),

17 C. D. 337 ; Sovereign Life As-
surance Co. v. Dodd, [1892] 2 Q. B.

573.

(a) In England and Ireland by
the authorities which have power
to make rules for the Supreme
Court in those countries respec-

tively ; in Scotland by act of

sederunt.
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then according to such rate of interest and table of mortality as the Court

may direct.

Rule for Valuing a Policy.

The value of the poHcj^ is to be the tlifferencc between the present

value of the reversion in the sum assured according to the contingency

upon which it is paj'able, including any bonus or addition thereto made
before the commencement of the winding-up and the present value of the

future annual premiums.

In calculating such present values interest is to be assumed at such

rate, and tiie rate of mortality according to sucli tables as the Court may
direct.

The premium to be calculated is to be such premium as according to

the said rate of interest and rate of mortality is sufficient to provide ff)r

the risk incurred by the office in issuing t lie policy, exclusive of any addition

thereto for office expenses and other charges (&).

(B).

—

As respects Fire Policies.

Exile for Valuing a Policy.

The value of a current policy shall be such portion of the last premium
paid as is proportionate to the unexpired portion of the period in resjiect

of wliich the premium was paid.

(C).

—

As respects Arxident Policies.

Rule for Valuing a Periodical Payment.

The present value of a periodical payment shall, in the case of total

permanent incapacity, be such an amount as would, if invested in the

purchase of a life annuity' from the National Debt Commissioners through

the Post Office Savings Bank, purchase an annuity equal to seventy-five

per centum of the annual value of the periodical payment, and, in any
other case, shall be such proportion of such amount as may, under the

circumstances of the case, be proper.

Rule for Valuing a Policy.

The value of a current policy shall be such portion of the last premium
paid as is proportionate to the unexpired iX)rtion of the period in respect

of which the premium was paid.

(D).

—

As respects Employers^ Liability Policies.

Rule for Valuing a Weekly Paijment.

The present value of a weekly payment shall, if the incapacity of the
workman in respect of which it is payable is total permanent incapacity,

be such an amount as would, if invested in the purchase of an immediate
life annuity from the National Debt Commissioners through the Post
Office Savings Bank, purchase an annuity for the workman equal to seventy-
five per cent, of the annual value of the weekly paj-ment and in any other

(6) These rules would appear to and not that laid down in BeWa
adopt the rule laid down in Lan- Case (1870), 9 Eq. 706, and HoU
caster's Case (1872), 14 Eq. 71 n., dich'a Case {1812), 14 Eq. 72.
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case shall be such proportion of siich amount as may, under the circum-

stances of the case, be proper.

Rule for Valuing a Policy.

The value of a current policy shall be such portion of the last premium

paid as is proportionate to the unexpired pf)rtion of the period in respect

of which the premium was paid, together with, in the case of a policy

under which any weekly payment is payable, the present value of that

weekly payment.

(E).

—

As respects Bonds or Certificates.

Rule for Valuing a Policy or Certificate.

The value of a policy or certificate is to be the difference between the

present value of the sum assured according to the date at wliich it is payable,

including any bonus or addition thereto, made before the commencement

of the winding-up, and the present value of the future annual premiums.

In calculating such present values, interest is to be assumed at such

rate as the Court may direct.

The premium to be calculated is to be such premium as, according to

the said rate of interest, is sufficient to provide for the sum assured by the

policy or certificate, exclusive of any addition thereto for office expenses

and other charges.

SEVENTH SCHEDULE.

Where an assurance Company is being woimd-up by the Court or

subject to the supervision of the Court, the Liquidator, in the case of all

persons appearing by the books of the Company to be entitled to or in-

terested in policies granted by such Company, is to ascertain the value

of the liability of the Company to eacli such person, and give notice of

such value to such persons in such manner as the Court may direct, and

any person to whom notice is so given shall be bound by the value so

ascertained unless he gives notice of his intention to dispute such value

in manner and within a time to be prescribed by a rule or order of the Court.

Where notice terminating the contract has been given and has

matured prior to winding-up, the Act has no application (c).

It would seem that where a vahiation has once been finally made

and has become binding under these provisions, a subsequent

alteration of circumstances, e.g. arising by the falling in of the life

assured in the case of a life policy, will make no difference {d). It

will be otherwise, it is thought, where the contingency happens

before the valuation has become binding (e).

Other Debts.

Where damages are sought for a breach of contract which con-

tinues during the winding-up it would appear that they may be

(c) Farr and WhiUalVs Claims parte Wardley (12,11), Q CD. 1^0.

(1878), 47 L. J. (CH.) 318. (e) Re Bridges (1«81), 17 C. D.
(d) Ex parte Bates (1879), 11 342; 7?e Z)od(Zs (1890), 25 Q. B. D.

C. D. 914 ; but cp. Re Miller, Ex 529.
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ascertained at the period when they are capable of being finally

estimated, even though that period is subsequent to the winding-

up(/).

There can be no proof for the costs of an action for tort in wliich

judgment has not been signed before winding-up {g), and the same

rule applies to an unsuccessful action by the company (h).

But where an action is commenced against a company before

winding-up and ultimately proving successful results in a debt which

is provable in the winding-up, there the costs of the action may be

added to the debt and proved for (i), and the same rule prevails in

bankruptcy in an action against a promoter for taking secret profits,

for the debt in such cases is not unliquidated, and is in respect of a

breach of trust (k).

Statute barred debts cannot be proved for (/), but as against a

creditor of the company the Statute does not continue to run after

a winding-up (m).

A judgment is prinui facie evidence of a debt, but where the

surrounding circumstances arc suspicious, the creditor may be called

on to show there was a good debt {n). Voluntary debts will, however,

rank for dividends pari passu with other debts (o).

Sums that have been credited to a company's account at a bank,

as part of a fictitious transaction under which no money really passed

or was intended to pass cannot be recovered by the company or

proved for in the winding-up of the bank (p), but where money has

been paid into a company's account for the purpose of giving it

fictitious credit, the person wlio has paid cannot reclaim his money
in the winding-up, if he has made no previous claim (q).

Where a company has borrowed moneys which it has no power

to borrow the lender's only remedy will be to prove for so much of

the moneys as he can show to have been applied in paying off loans

(f) Re. Trent and Humber Ship- acknowlpclgmeiifc of a debt by a
huUdincf Co. (1868), 4 Ch. 112; meeting of directors at which the

Ebbw Vale Co.'s Claim (18G9), 8 creditor director was present, if

Eq. 70. tlicre was a quoruni without him.

(</) Re Newman (187G), 3 C. D. (//;) (feitrral Rolling Stock Co.

494. (1872), 7 Ch. G46.

(h) Re Bliick (1887), .56 L. J. {n) Ex parte Anderson {\%%o), \\

(q. b.) 007 ; Vinlv. Iludspilli (1885), Q. B. D. (iO«.

:}<) C. D. 24; Re a Debtor (No. G8 (o) Ex parte Pottinger (1878), 8

of 1911), [1911] 2 K. B. 652. C. D. 621; Re Whitakcr, [1901]

(i) Brilish Gold Fields of West 1 Ch. 9.

Africa, [1899] 2 Ch. 7. [p) British and Am< riran Tele-

(k) Emma Silver Mining Co. v. graph Co. v. Albion Bank (1872),

GVaw« (1880), 17 C. D. 122. L. R. 7 Ex. 119; Gray v. Lewis

{I) Cp. Lowndes v. The Garnet (1873), Parker v. Lewis (1873), 8

and Moseley Gold Mining Co. of Ch. 1035.

America (1864), 33 L. J. (ch.) 418. (?) Great Berlin Steamboat Co.

It is thought, however, in spite of (1884), 26 C. D. 616.

this case, there might be a good

S.C.L. 4 K
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which the company had power to contract (r), and this, even though

such last-mentioned loans were contracted after the tdlra vires

borrowin;:; (s). In addition, the lender will l)e entitled to a lien on

secui'ities purchased with his moneys {t), and also to the extent of

moneys he could prove for, to a lien on securities deposited to secure

his debt (m). In .ascertaining how far his moneys have been applied

in paying off debts the company has validly contracted, a lender will

not be entitled to claim the benefit of the rule in Claulon's Case

(1 Mer. 572) (u), and if his moneys have been applied in paying off

secured creditors he will not be entitled to the benefit of their

security (x). Possibly an ultra vires lender may be entitled to par-

ticipate in any surplus there may be after all creditors and members
have received 20s. in the £, but he cannot maintain an action for

money had and received {xx).

The rule in bankruptcy which prevents a partner proving in the

bankruptcy of his firm in competition with other creditors, would
not appear to apply in w^inding-up, so as to prevent a contributory

who is also a creditor of the company, and whose debt is not due to

him in his character of member by way of dividends, profits or

otherwise (y) from proving for his debt in competition with other

creditors and receiving dividends pari passu with them {z), for the

company and its individual contributories are separate entities,

and moreover, any other conclusion would make section 123 (1) (vii.)

of the Act an entirely inoperative and misleading provision (a).

The fact that a contributory has bought up debts of the company
at a discount, will not prevent his proving for such debts at their

full value (b).

Persons Indebted to the Estate.

Apart, however, from any rule of set-off there is a rule that a

person who is a debtor to a fund, cannot receive any part of such

fund without first making good his debt to it (c).

This rule may obviously prevent a contributory who is alike

creditor of and debtor to a company from receiving any dividend.

(r) Cork and Youghal Railway Building Socirty, Times Newspaper,
(18H9), 4 CJi. 748; Cunliffc, Brooks
db Co. V. Blackburn Building Society
(1884), 9 A. C. 857 ; Bannatyne v.

Maclver, [1906] 1 K. B. 103 ;

Baroness Wenlock v. River Dee
(1883), 36 C. D. 67.5 n. ; (1885), 10
A. C. 354; cp. also Johnston''s Foreu/n
Patents Co., [1904] 2 Ch. 234;
German Mining Go. (1853), 4 De
G. M. & G. 19.

(s) Baroness Wenlock v. River
Dee (1887), 19 Q. B. D. 155.

[t] Blackburn Building Society v.

Cunlijfe, Brooks cfc Co. (1885), 29
C. D. 902.

{u) Blackburn Building Society
V. Cunlijfe, Brooks c& Co. (1882),
22 C. D. 61 ; (1884), 9 A. C. 857.

{x) Wrexham Mold and Connah's
Quay Railway, [1899] I Ch. 440.

(xx) Birkbeck Permanent Benefit

May 20th, 1912, and see supra, pp.
448 and 451.

{y) See Companies (Consolida-
tion) Act, 1908, s. 123 (1) (vii.);

and see supra, p. 1153 and pp. 1158
and 1159, as to this provision.

(z) West of England Bank, Ex
parte Brown (1879), 12 C. D. 823.
The reasoning in this case seems
inconsistent with Re Whitaker,

[1901] 1 Ch. 9; [1904] 1 Ch. 299;
Re Leng, [1895] 1 Ch. 652 ; and
other cases. The decision itself,

however, is, it is thought, good
law for the reasons above stated.

(a) Cp. GriaselVs Case (1866), 1

Ch. 528.

(b) Humber Ironworks Co. (1869),

3 Eq. 122.

(c) Rhodesia Odd Fields, [1910]
1 Ch. 239..
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The rule is worked out thus. You first ascertain what dividend

the debtor would receive if he had paid his debt in full. If that

dividend would be greater than the amount of the debt, he will receive

the difference between the two, otherwise he will receive nothing (d).

This rule applies where the debt is statute barred (c), and where

the amount of it has not been ascertained (/), it applies where the

debtor has assigned the debt due to him {/), unless either such

debt results from a contract expressly providing that the resulting

debt shall be free in the hands of an assignee from all claims between

the company and any person previously entitled to the debt {(j), or

the company has received notice of the assignment before the debt

to it has arisen (h), and it applies where the debtor is an insolvent

company in the course of liquidation (i) or the estate of a bankrupt

contributory seeking to participate in tlic surplus assets of the

company, without having paid in full all the calls on the sliares of

the contributory (A).

Where, however, a debt is proved and the person who proves

assigns his claim, and the assignee in turn assigns it to a third party,

the rule will not be a^jplied as against such third party in respect of

moneys recovered from the intermediate assignee by misfeasance

proceedings commenced after he has assigned (/).

Even prior to the Judicature Acts, a set off of a liquidated sum
was allowed when an action was brought by a company or a proof

carried in by a creditor of a company (m). Thus, where a debtor to

a company was the holder of bills which had been accepted by the

company and had been dishonoured prior to winding-up, he was
allowed to set the amount of such bills off against his debt {n), and
a man who had been given debentures in consideration of his making
certain payments, was to the extent that he had failed to make such

(d) Leeds and Hanky Theatre of (i) Auriferous Properties (No. 2),

Varieties, [1!)04| 2 Cli. 45; Re [18US] 2 Ch. 428. See order, i/i/ra,

Mayne, [1907] 2 K. B. 899. pp. 1248 and 1249.

(c) Courtenayw. VFt7/ta;/i« (1844), {k) Rowe's Trustee's Claim, [l^OQ]

.3 Hare 539 ; (1846), 15 L. J. (cH.) 1 Ch. 1.

204; i^e^^•crma^^, [1891] 3 Ch. 212 ; (I) Ex parte Theys (1884), 25
and see also Re Bruce, [1908] 2 Ch. C. D. 587.

682 ; Re Wheeler, [1904] 2 Ch. 66. (m) Progress Assurance Co. (1870),

(/) Rhodesia Gold Fields, [1910] 39 L. J. (ch.) 496; Barrett's Case
1 Ch. 239 ; and op. Re Abrahams, (1865), 4 De G. .T. & S. 756 (wliich,

[1908] 2 Ch. 69. is^ however, not law, as the debt
(g) Goy <t Co., [1900] 2 Ch. due to tlie company was due fron>

149 ; and see also Brown and a contributory in his character of
Gregory, [1904] 1 Ch. 627 ; [1904] contributory) ; Mersey Steel and
2 Ch. 448: Palmer's Decoration Iron Co. v. Naylor (1882), 9 Q.B.D.
and Furnishing Co., [1904] 2 Ch. 648 ; (1884), 9 A. C. 434.

743.
,
(n) Anderson's Case (1866), 3 Eq.

(h) Tauyiton, Delmard, Lane da 337.

Co., [18931 2 Ch. 175.
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payments bound to allow a set-ofi against his claim on his de-

bentures (o).

Section 10 of the Judicature Act, 1875, now replaced by section

207 of the Companies (Consolidation) Act, 1908, introduced the law

of bankruptcy on this point (p), except, of course, in the case of

debts due from contributories as such which, as has already been

seen, always have stood and still stand upon an entirely separate

footing (/j;?) . Where there is a right of set-off it will be allowed

either on proof or in an action {q). Section 38 of the Bankruptcy

Act, 1883, contains the following provisions :

—

Where there have been mutual credits mutual debts or other nuitual

dealings between a debtor against whom a receiving order shall be made

under this Act and any other ixjrson proving or claiming to prove a debt

under such receiving order an account shall be taken of what is due from

the one party to the other in respect of such mutual dealings and the sum

due from the one party shall be set off against any sum due from the other

party and the balance of the account and no more shall be claimed or paid

on either side respectively ; but a person shall not be entitled under tliis

Section to claim the benefit of any set off against the property of a debtor

in any case where he had at the time of giving credit to the debtor notice of

an act of bankruptcy committed by the debtor and available against liim.

In the case of a company the time when it must be ascertained

whether dealings are mutual so as to be capable of set off is the date

when the petition is presented if the winding-up is compulsory (r),

and in other cases the date of the resolution, extraordinary or special,

as the case may be.

Thus debts due from the company cannot be set off against

sums due to the liquidator for goods purchased from him or against

sums recovered by misfeasance proceedings under section 215 of the

Act (s), and a claim in respect of bills drawn in favour of a company

and accepted by a creditor of the company after the winding-up

•cannot be set off against the debt of such creditor (t). Similarly, it

has been held, though possibly the decision is since the Judicature

Acts a doubtful one, that the value of unmatured policies as arrived

at in a winding-up cannot be set off against a debt from a debtor

(o) Ex parte Jaryics (1869), 8 Eq. Daintrey, [1900] 1 Q. B. 546, at

225. p. 556 ; jxr Fry, L.J., Ehcrlas

{p) Merscif Steel and Iron Co. v. Hotels Co. v. Jonas (1887), lb

Naylor (1882), 9 Q. B. D. 648 ; Q. B. D. 459, at p. 463 ; Sovereign

(1884j 9 A. G. 434. Life Assurance Co. v. Dodd, [1892]

(pp) See supra, pp. 1159 et seq. 1 Q. B. 405, affirmed [1892] 2

(q) Mersey Steel and Iron Co. v. Q. B. 573.

Naylor (1882), 9 Q. B. D. 648 ; (s) Ex parte Pelly (1882), 21

(1884) 9 A. C. 434 ; Peat v. Jones C. D. 492 ; Leeds and Hanley
(1882), 8 Q B. D. 147. For order Theatres of Varieties, [1904] 2

as to set-off, infra, pp. 1248 and Ch. 45.

1249. {t) Re Gillespi", Ex parte Eeid
(r) See per Wr ght, J., in E" (1885), 14 Q. B. D. 963.
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who had become bankrupt (u). Oii the other hand, where there

were at the date of tlie winding-up certain premiums still payable

in respect of a policy which became payable when such premiums had

been paid, and they were paid after the winding-up, but before the

action which was brought by the company in respect of advances on

the policy, the sums payable on such policy were set oflt against the

advances {x). The true rule in these cases would appear to be that

though the line must be drawn at the commencement of the winding-

up, this is true to the extent of excluding fresh transactions only,

and not to the extent of excluding the consequences of previous

transactions (//).

Tluis, where there was a contract lietween a person who ultimately

became bankrupt and his creditor, tliat the latter should take over

the business of the former on the terms of making certain payments

out of any profits there might be, it was held that profits which

were earned after a receiving order had been made could be set of!

against tlie (h'bt due prior to that date from the bankrupt to his

creditor (3), and where specific performance of a contract to sell

land was sought it was granted on the terms of a debt due from the

bankrupt to the purchaser being set olT against the purchase ])rice {<().

On the same principle, where there was a contract of tenancy

before bankruptcy and a debt from the landlord to tlie tenant also

then existing, on the landlord executing a deed of inspectorship the

tenant was allowed to set off rent including rent which accrued

during the bankruptcy {h). In bankruptcy a landlord cannot set

off against a claim against him under a valuation clause in the lease,

claims for rent which accrued due before the receiving order if the

claim under the valuation clause only arose after receiving order,

the reason being that the lease has vested in the trustee who is in the

same position as any other assignee and the money due under the

valuation clause is therefore due to him, and not to the bankrupt (c).

On the winding-up of a company the lease docs not, of course,

vest in the liquidator, but possibly, should the point arise, it may be

argued that as the onlv ri'dit of set-off is given 1)V reference to the

(?/) Ex parte Price, Re Lankeslrr r)62.

(1875), 10 Ch. f)48. (b) Booth v. HutrJnnsnn (IS73),

{x) Sovereign Life Assiiranre i'n. 15 Eq. .'10.

V. Dodd, [1892] 1 i). V,. 405; (e) Alloway v. Slrere (188:{), 10

[18921 2 Q. B. 573. Q. B. D. 22; Re Wil.wn, Ex parte

{}/) Soo per BrfiHAM, J., AV Lord Hantinga (1893), G2 L. J.

Daintrey, [1900] 1 Q. B. 54G, at (q. b.) 028, wliore, however, tho

p. 5G0, citing Chahlks, J., in landlord succeeded owing to tho

Soverei(/n Life As.sitranee Co. v. custom of tho country ; and as to tliis

Dodd, [1892] I Q. 15. 405. 411. case, seo Re Howell, [1895] 1 Q. B.

(z) Re Daintrey, [lOOO] 1 Q. B. 844; and Roclienter v. Le Fanv,

546. [1900] 2 Ch. 513, as to apportion-

(a) Re Taylor, [19iOJ 1 K. B. ing rent in these cases.
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Bankruptcy Act, there can be no right of .set-ofi where there is none

in bankruptcy {d) ; it is submitted, however, that this is not the right

view and tliat it is importing not merely tlie bankruptc}^ rule as to

debts provable, but that rule and something more, viz. the rule as to

vesting on a bankruptcy, it will be borne in mind that there are other

cases where the rule as to set off in bankruptcy is not the same as in

winding-up (e). These cases have no application where the lease

itself provides for set-off (/). The section relating to set-off would

appear to be applicable to all claims which must or may have a ten-

dency to terminate in debts and which are capable of being proved

in bankruptcy if they arise out of contract ; it therefore includes

claims as well in respect of debts as of damages liquidated or un-

liquidated ((/). Therefore, where a company undertook to pave a

street and to keep it in repair for a certain jieriod and went into

liquidation before completing the paving, the other party to the

contract was held to be entitled to set off damages for breach of the

agreement to keep in repair even altliough the liquidator had com-

pleted the paving, and sought priority for the money he had ex-

pended in so doing ; but a person who, before winding up, had been

given a charge on the interest of the company was allowed priority

as to his claim, and there could be no set-off to his detriment (h).

Again, where there had been non-delivery of goods under a contract

made before winding-up, set-off of damages for failure to deliver was

allowed in an action for the price of the goods (?"), and where goods

had been deposited with an auctioneer for the purpose of being sold,

as the authority to sell was not revoked, the auctioneers were allowed

to apply the proceeds of sale in satisfaction of their debt {k). With

this case there must, however, be contrasted the case of goods

deposited with no authority to sell, here there can be no set-off, for

the right of the bankrupt is to the goods and not to any money,

and his claim is therefore incapable of being converted into a debt (1)

.

Claims for misrepresentations on the sale of goods have been

{(l) Possibly the case of Kids-

grove Steel and Iron Co., [1894]

W. N. 25, may have been decided

on this ground ; but the case is

very imperfectly reported.

(e) Cp. WasJiinr/ton Diamond
Mining Co., [1893] 3 Ch. 95.

(/) Be Rushforth (190f>), 9.5

L. T. 807.

(f/) Palmer v. Day and Sons,

[1895] 2 Q. B. 618, citing Rose v.

Hart (1818), 8 Tamit. 499.

(/() Lee and Chapman's Case

(1885), 30 C. D. 216 ; and see also

E a Debtor, [1909] 1 K. B. 430.

(i) Mersey Steel and Iron Co. v.

Naylor ( 1 882), 9 Q. B. D. 648 ; ( 1 884),

9 A. C. 4.34 : Peat v. Jozies (1882),

8 Q. B. D. 147. It would seem

very doubtful whether The Inef

Hall Rolling Mills Co. v. The

Douglas Forge Co. (1882), 8 Q. B. D.

179, is consistent with these cases.

(k) Palmer v. Day and Sons,

[189.5] 2 Q. B. 618.

(Z) Eberle's Hotel Co. v. Jonas

(1887), 18 Q. B. D. 459; Lord v.

Great Eastern Railway, [1908] 2

K. B. 54 ; and see also Re Winter

(1878), 8 C. D. 225.
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allowed to be set off against the purchase price of the goods {m), and

where rescission owing to nirlsrepresentation by a purchaser is

obtained, the damage suffered by the vendor through such mis-

representation must 1k^ set off against moneys which have been paid

by the purchaser under the contract, and which the vendor must

repay owing to the order for rescission (n). A mortgagee who after

liquidation has sold the property mortgaged cannot set off a debt

due to him from the company against any surplus in his hands on

such sale, for there is no mutuality, the surplus being a debt due to

the liquidator and not to the company (o).

Further, where money has been deposited with a creditor by tlie

company for some special purpose or on some special trust he cannot

retain such money, or even the sur])lus thereof which remains after

performing the special ])urp<)se or trust, as a set-off against his debt,

unless he can show that the company has consented to his holding

the money or surplus for general purposes {p). On somewhat the

same principle brokers wlio have received moneys by way of salvage

in respect of losses settled by an under\vriter before bankruptcy,

cannot at all events where such moneys were received after bank-

ruptcy, claim to set off as against such moneys a debt due to them

for other losses which have been insured with the bankrupt (q).

The provisions as to set-off apply to secured debts (r).

I'lIOOF OF DkKTS.

The rules with regard to proof, etc., of debts are as follows :

—

In a winding-up by the Court every creditor shall prove his debt, unless

the Judge in any particular winding-up shall give direct i(>ns tliat any

creditors or class of creditors sliall be adiuittcil without proof (.s).

A debt may be proved in any winding-up by delivering or sending

through the post an affidavit verifying the debt. In a winding-up by the

Court the afiidavit shall be so sent to the Official Receiver or, if a Liquidator

has been ajipointed, to tlie Liijuidator ; and in any other winding-up the

afiidavit may Ije so sent to the Liijnidator (/).

An affidavit proving a debt may Iw made by the creditor himself or

by some person aiithoiized by or on behalf of the creditor. If made i)v

a person so authorized, it sliall slate his authority and means of know-

ledge (u).

An affidavit proving a delrt shall contain or refer to a statement of

account showing the particulars of the debt, and shall specify the vouchers,

(m) Jack V. Kipphi(j (18S2), 9. (.«) Companies (Winding-up)
Q, B. D. 113. Rules, litoi), r. SS. S.>o tiie iJio-

(n) Tillc}! V. Bowman, Ltd., [\^\{)^ visions of tho Nrttional Insurance
1 K. B. 745. Act, 1911, supra, pp.- 1213, not« (oo).

(o) Rp (Irdnry, [1908] 1 Cli. S(»4. (I) Ibid., r. 89. In Nel.wn d- Co.,

(p) Mid Kent Fruit Fartori/, 0(t327 of 1904, Waukin(;ton. J..

[18901 1 Ch. r)()7 ; Re I'ollitt, [l»[y.\\ .lanuary. 1907 (mn-eporti-d), tho

1 Q. B 4.").">. .Jud}j;(> (bs])ensed with tlicso afti-

(q) Eh/ood v. Thirris, [189(il 2 davits. 'I'liero wore between 30,000
Q. B. 491. nnd 40.000 claims.

(r) Ex parte Bnrnitt {\^1A),^ C\\. (u) IhiiL, v. 90. For form of

293. proof, infra, pp. 124.1 and 1240
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if an^', by which the same can lie substantiated. Tlie Official Receiver

or Liquidator to whom the proof is sent may at any time call for the pro-

duction of the voucliors (x).

An affidavit proving a debt shall state whetlier the creditor is or is not

a secured creditor
( //).

An affidavit proving a debt may in a winding-up by the Court be sworn

before an Official Receiver, or Assistant Official Receiver, or any officer

of the Boai'd of Trade or any clerk of an Official Receiver duly authorized

in writing by the Court or the Board of Trade in that behalf (2).

A creditor shall bear the cost of jjroving lus debt unless the Court

otherwise orders {a).

A creditor proving his debt shall deduct therefrom all trade discounts,

but he shall not te compelled to deduct any discount, not exceeding five

per centum on the net amount of his claim, which he may have agreed to

allow for payment in cash (b).

\Vlien any rent or other payment falls due at stated periods, and the

order or resolution to wind-up is made at any time other than one of those

periods, the persons entitled to the rent or payment may prove for a pro-

portionate part thereof up to the date of the winding-up order or resolution

as if the rent or payment grew due from day to day. Provided that where

the Liquidator remains in occupation of premises demised to a Company
which is being wound up, nothing herein contained shall prejudice or

affect the riglit of the landlord of such premises to claim payment bj^ the

Company, or the Liquidator, of rent during the period of the Company's

or the Liquidator's occupation (c).

On any debt or sum certain, payable at a certain time or otherwise,

wliereon interest is not reserved or agreed for, and which is overdue at the

date of the winding-up order or resolution, the creditor may prove for

interest at a rate not exceeding four per centum per annum to that date

from the time when the debt or sum was payable, if the debt or sum is

payable by virtue of a written instrument at a certain time, and if payable

otherwise, then from the time when a demand in writing has been made,

giving notice that interest will be claimed from the date of the demand
luitil the time of payment {d).

A creditor may prove for a debt not paj'able at the date of the winding-

up order or resolution, as if it were payable presently, and may receive

dividends equally with the other creditors, deducting only thereout a

rebate of interest at the rate of five pounds per centum jier annum computed

from the declaration of a dividend to the time when the debt would have

become ])ayable according to the terms on whicli it was contracted {e).

In any case in whicli it apjicars that there are numerous claims for

{x) Companies (Winding-up) (No. 2), [18921 2 Ch. 457 ; and see

Rules, 1909, r. 91. ibid., r. 114, as to the position of

(y) Ibid., r. 92. the official receiver as to such costs.

(z) Ibid., r. 93. Ibid., 1: 114, post, p. 1243.-

(a) Ibid., r. 94. This rule does (6) Companies (Winding-up)
not extend to the costs of an appeal Rules, 1909, r. 95.

from a liquidator expunging a (c) Ibid., r. 96.

proof : National Wholemeal Bread (d) Ibid., v. 97.

and Biscuit Co., Ex parte Baines (e) Ibid., r. 9«.
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wagrs b3' workmen and othors om])l()yofl l)v tlio Company, it sliall ho sidli-

cicnt if one proof for all siicli claims is made either Ijy a foreman or hy sonu>

other person on Ix-half of all such cre<litors. Such proof shall have annexed

thereto as forming part thereof, a schedule setting forth the names of the

workmen and others, and the amounts severally due to them. Any proof

made in compliance with tliis Rule shall have the same effect as if separate

proofs had been made bj' each of the said workmen and others
( / ).

Where a creditor seeks to prove in respect of a bill of exchange, pro-

missory note, or other negotiable instrument or security on which the

Companjf is liable, such bill of exchange, note, instrument, or security

must, subject to any s}iecial order of the Court made to the contrary, be

])r(iduced to the Ofhoial Receiver, Chairman of a meeting or Liquidator,

as the case may Ix', and lie marked by him before the ])roof can be admitted

either for voting or for any ])urpose (gr).

Where a Liquidator is appointed in a winding-up by the Court, all

proofs of debts that have been received by the Oftieial Receiver shall be

handed over to the Liquidator, but tiie Official Receiver shall first make a

list of such ))roofs. an<l take a reeeii)t tiioreon from the Liquidator for such

proofs (7t).

Subject to the provisions of the Act and unless otherwise ordered by

the Court, the Liquidator in any winding-up may from time to time fix

a certain day, which shall be not less than fourteen days from the date

of the notice, on or before whicli the Creditors of the Company are to prove

their debts or claims, or to l)e excluded from the lH>nelit of any distribution

made before such debts are j)rovod, and the Liquidator shall give notice

in writing of the day so fixed by advertisement in such newspaper as he

shall consider convenient, and in a winding-up by the Court to everj^ person

mentioned in the Statement of Affairs as a creditor, and who has not

proved liis debt, and in any other winding-up to the last known address

or place of abode of each person who, to the knowledge of the Liquidator,

claims to be a creditor of the Comjian}' and whose claim has not been

admitted (i).

The Liquidator shall examine every proof of debt lodged with him,

and the grounds of the debt, and in writing admit or reject it, in wliole

or in part, or require furtiier evidence in support of it. If he rejects a

proof he shall state in writing tit the creditor tlie grounds of t lie rejection {k).

If a creditor or contributory is dissatisfied with the decision of the

Liquidator in respect of a proof, the Court may, on the application of the

creditor or contributory, reverse or vary the decision ; but, subject to tiie

power of the Court to extend the time, no ap))lication to reverse or vary

the decision of the Liquidator in a winding-uj) l)y tiie Ct)urt rejecting a

proof sent to him by a creditor, or person claiming to be a creditor, sliall

( / ) Companies (Windinp:-iqi) order to arrive at the amount for

Rules, 1901), r. 00. For foiiu of which jiroof can be matle ; tlie

proof in this case, see (/?/;y;, J).
124(1. Court will .sometimes order liiin

(y) Ibid., r. 100. to admit a proof, but subject to

(/() Ibid., r. 101. his liaving liberty to apply to

(i) Ibid., r. 102. expiuige it at a laterdate : National
{k) Ibid., T. 103. For form of U holemeal linad nud Bi.'truit Co.,

notice of rejection, infra, p. 124fJ. Kr parte liaiiirs {No. 2), [1802]
A Ii((uidator may go into the del>t 2 C'li. 4o7.
of a pei'rfon claim wj, i<> prove in
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1)0 entertained, unless notice of the application is given before the expira-
tion of twenty-one days from the date of the service of the notice of rejec-

tion (/).

If tlie Liquidator thinks tliat a proof lias been improperly admitted,
the Court may, on the application of the Liquidator, after notice to the
creditor who made the proof expunge the proof or reduce its amount (m).

The Court may also expunge or reduce a proof upon the application

of a creditor or contributory if the Liquidator declines to interfere in the

matter (n).

For tlie purpose of any of his duties in relation to proofs, the Liquidator,

in a winding-up by the Court, may administer oaths and take affidavits (o).

In a winding-up by the Court the Official Receiver, before the appoint-

ment of a Liquidator, shall have all the powers of a Liquidator with respect

to the examination, admission, and rejection of proofs, and any act or

decision of his in relation thereto shall be sidiject to tlie like appeal
{ p).

In a winding-up by the Court the Oflicial Receiver, where no otlier

Liquidator is appointed, shall, before payment of a dividend, file all proofs

tendered in the winding-up, with a list thereof, distinguishing in such

list the proofs which were wholly or partly admitted, and the proofs which
were wholly or partlj^ rejected (q).

Evei-y Liquidator in a winding-up by tlie Court otlier than the Official

Receiver shall on the first day of every iiionth, file with the Registrar a

certified list of all proofs, if any, received by him during the m(mth next

preceding, distinguishing in such lists the proofs admitted, those rejected,

and such as stand over for further consideration ; and, in the case of

proofs admitted or rejected, he shall cause the proofs to be filed with the

Registrar (?•).

Tiie Liquidator in a winding-up by the Court, including the Official

Receiver when he is Liquidator, shall, within three days after receiving

notice from a creditor of his intention to appeal against a decision re-

jecting a proof, file such proof with the Registrar, with a memorandum
thereon of his disallowance thereof {s).

Subject to the power of the Court to extend the time in a winding-up

by the Court, the Official Receiver as Liquidator, not later than fourteen

days from the latest date specified in the notice of his intention to declare

a dividend as the time within which such proofs must be lodged, shall in

writing either admit or reject whollj% or in part, every proof lodged wiih

him, or require further evidence in support of it {t).

Subject to the power of the Court to extend the time, the Liquidator
in a winding-up by the Court, other than the Official Receiver, within

twenty-eight days after receiving a proof, wliich has not previously been
deaJt, with, shall in writing either admit or reject it wholly or in part, or

require further evidence in su]ij)ort of it. Provided that where the Liqui-

dator has given notice of his intention to declare a dividend, he shall

M'Khin fourteen days after the date mentioned in the notice as the latest

(/) Companies (Winding-up)
Rules, 1909, r. 104. For orders on
ap])cals from a liquidator, infra, pp.
1247 et seq,

(m) Ibid., r. 105.

(n) Ibid., r. 106.
(o) Ibid., r. 107.

(p) Ibid., r. lOS.



E,uLE,s AS TO Dividends 1243

(late up to wliich proofs must be lodged. exainin(\ and in writing admit
or reject, or recjuire further evidence in supjxtrt. of, every jiroof Avliich has
not been already dealt witii. and shall give notice of liis decision, rejecting

a ])roof wlioily or in part, to the creditors affected thereby. Wliere a

creditor's ]>roof lias been admitted the notice of dividend shall be a sufficient

notiiication of the athuission (w).

The Official Receiver sliall in no case be i)ersonall\' lialjle for costs in

relation to an appeal from liis decision rejecting any proof wholly or in

part (x). No leave is required to appeal to the Court of Appeal from any
decision determining the claim of any creditor (//).

Dividends in a Winding-up bv the Court.

Not more than two months before declaring a dividend the l.i(juidatt)r

in a winding-up by the CoiU't. siiall give notice of his intention to flo so to

the Board of 'J'rade in order that the same may \>v gazetted, and at the same
time to such of the creditors mentioned in the statement of affairs as have
not proved tiieir debts. Sucli notice sliall sjiecify the latest date up to

whicli proofs nnist l)e lodged, which shall not l)e less than fourteen days
from the date of such notice (yij).

Where any creditor, after the date mentioned in the notice of intention

to declare a dividend as the latest date uj) to wliich ))roofs may be lodged,

a])peals against the decision of the Licjuidator rejecting a proof, notice of

apjx>al shall, subject to the ])ower of the Court to extend the time in special

cases, be given within seven days from tlie date of the notice of the decision

against whicli the a])peal is made, and the Jjiquidator may in such case make
provision for the dividend u|)on such proof, and the probable costs of such
appeal in the event of the proof being admitted. Where no notice of

appeal has l)cen given within tlie time specilied in this Rule, the Liquidator

shall exclude all proofs wliich have been rejected from ])artieii»ation in

the dividen<l.

Immediately after the expiration of the time fixed by this Rule for

appealing against the decision of the Liquidator he shall proceed to declare

a dividend, and shall give notice to the Board of Trade (in order that the

same may be gazetted), and shall also send a notice of dividend to each
creditor whose jtroof has been admitted {yyy).

If it becomes necessary, in the ojiinion of the Licpiidator and the Com-
mittee of lns|K'ction, to })ostpone the declaration of the dividend beyond
the limit of two months, the Liquidator shall give a fresh notice of his

intention to declare a diviflend to the Board of Trade in order that the

same may be gazetted ; but it shall not Ix" necessary for the Li((uidator

to give a fresh notice to such of the creditors mentioned in the statement

of affairs as have not ])roved tlieir debts. In all other respects the same
procedure sliall follow the fresh notice as W()ul<l have followed the original

notice.

Upon the declaration of a dividend the Licpiidator shall forthwith

transmit to tlu^ Board of Trade a list of flie ])roofs hied with the Registrar

under Rule 110, whieii list shall be in the Form fiSor fiiHn the A])pendixaR

the case may be (////////). If tlie winding-u])isin a Court other tlian tlie High
Court the list shall on jiayment of the picscrilpcd fee be examined liy the

(?/) Comjianies (\Vin(bii2;-up) out in the Appendix to tiiis biiolc. j).

Rules, HK)!), r. 1 1:5. 14!t2.

(a;) IhiiL, r. 114. (.'/.'/.'/I T^<^i' form of notice of divi-

(?/) .Tudicaturo Act, ISO.l, s. 1 dend, //(/m, ]i)i.- 12r>l and I2.")2. mid
(1) (h) (ill.). for form of notice for Oazitlc, Com-

(.'/?y) 1' or form of notice to creditors, ]ianies (\\'iiiding-u)i) Rvdes, IJtOO.

infra, pp. 1249 mid 12r)l, and for Aiipeiidix I'orm 103 (4) set out in

form of notice for the (inzcttr, sec the Ap])en(lix to this book. p. 1403.
Coiiqianies (Winding-up) Rules, i'l'l'l'/) I'or tliese forms, ?>»/rf7, pp.
1009, Ap]>endix Form 10.3 (4) set 12:i(iaiid 12')!.
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Registrar, with the proofs tendered for filing and if found correct shall be

certified by the Registrar. If the winding-up is in the High Courts the

Liquidator shall, if so required by the Board of Trade, transmit to the Board
of Trade office copies of all lists of jn-oofs filed by him up to tlie date of the

declaration of tlie dividend.

Dividends may at the request and risk of the person to whom they are

payable be transmitted to him by post.

If a person to whom dividends are payable desires that they shall be

paid to some other person he may lodge with the Liquidator a document
in the Form 72 which shall be a sufficient authority for payment of the

dividend to the person therein named (z).

A liquidator cannot, however, transmit a dividend to the

executors of a person who dies domiciled abroad until the will has

been proved here and an English probate has been produced to

him (a).

REGULATIONS AS TO PAYMENT OF DIVIDENDS ISSUED BY
THE BOARD OF TRADE UNDER THE PROVISIONS OF RULE
215 OF THE COMPANIES (WINDING-UP) RULES, 1009.

II. Payment of Dividends. The payment of dividends will in every

instance, exce2H tvhere a Siweial Bank Account has heen aulhorized, be made
by cheques on the Bank of England, or money orders, wliich will be pre-

pared by the Board of Trade on the application of the Liquidator, and will

be transmitted to him for distribution amongst the Creditors. The appli-

cation must be in the prescribed form (No. 68), and must be certified by
the Registrar of the Court, if the proceedings are in a County Court and by
the Liquidator if the proceedings are in the High Court, and in the latter

case must be accompanied by office copies of the lists of proofs tiled (Rule

150 (5)). The Board of Trade will require ten days' notice to enable

them to prepare the cheques or money orders for dividends. Considerable

inconvenience and increased labour has been caused by Liquidators trans-

mitting imperfect and inaccurate lists of Creditors, and the Board of Trade
request that great care may be exercised in the preparation of tliem, and
that in all cases of payment to executors, trustees, representative officials,

&c., the name or names should be inserted in the list.

The creditors in the lists should be numbered consecutively, so that for

the purpose of identification corresponding numbers may be affixed to

the cheques and money orders.

The total amount of the dividend payable should be charged in the

cash book in one sum. If the dividend has been paid by cheques on the

Companies' Liquidation Account, the Liquidator on the expiration of six

months from the date of issue, or on application for his release, if that

event occurs earlier, should return any clieques remaining in hand to the

Accountant-General to the Board of Trade.

If the dividend is paid tlirough a Special Bank, the Liquidator should,

upon the declaration of the dividend, forward to the Comptroller of the

(c) Companies (Winding-up) person, in/m, pp. 1252 and 1253.
Rules, 1909, r. 150. For form of (a) Fcrnnndes' Executors' Case
authority for delivery to another (1S70), 5 Cli. 314.
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« ai

Companies Department a certified list of the proofs filed in Form Xo. 69,

together with an office copy of the list of proofs filed if the proceedings
are in the High Court, and, at the expiry of six months from the date of

the declaration of the dividend, should forward to the Comptroller, for audit
vouchers for the dividends paid and a list of those remaining unclaimed.

Tlic Liquidator will then bo furnished with a Receivable Order for

payment into the Bank of England of the amount of the dividends un-

nanie^'addresl!
'^''"i"'^'!- Under no circumstances should unclaimed dividends be

and occupatiuii credited to the Estate without the i)revious sanction of the Comptroller.
ol deponent. If '

proof made by
ereditor, strike
out clauses (b)
and (c). If
made l)y clerk
of creditor,
strike out (c).

If by clerk or
agent of the
company, strike
out (b)

PROOF OF DEBT, GENERAL FORM (6).

(Title.)

I * of in the county of make
oath and say :

—

(6) That I am in the employ of the under-mentioned creditor.

and to c!z).
™^ ^^^ ^liat I am duly authorized by

and E.F. my
co-partners in
trade (if any),"
or, if by clerk
or agent insert
name, address,

2 and description

o of principal.
S } State con-
ai sideratiou [as
~ goods sold and
^ delivered by me
g (and my said

5 partner) to the

o Company
1^ between the
>> dates ofj [or

3 moneys ad-
*« vanced by me
ts in respect of

^ the under-men-
g tioned bill of
£ exchange] (or
g as the case

T3 may be).
' My said

to make tliis affidavit, and
that it is within my own knowledge that the debt hereinafter

deposed to was incurred and for the consideration stated, and that

such debt, to the best of my knowledge and belief, still remains
unpaid and unsatisfied.

(c) That I am duly authorized, under the seal of the Company
hereinafter named, to make the proof of debt on its behalf.

L That the above-named Company was, at the date of the
order for winding-up the same, viz. the day of 19

and still is justly and truly indebted to f in the sum
of pounds shilhngs and pence for J as

shown by the account endorsed hereon, or by the following account,

viz. :

—

for which sum or any part thereof I say that I have not nor hath §
or any person by

||
order to my knowledge or belief

for
II

use had or received any manner of satisfaction or

S of^.h'ffin'^or^"^ security whatsoever, save and except the following ^ :

—

" the above

-

I
named creditor"
(as the case
may be).

II

" My," or
" our," or
"their," or
"his" (as the
case may be).

1[ Here state
the particulars
of all sccuritie.s

held, and where
the sc('uritics
are on the
projjcrty of the Admitted to rank for divi
Company,
assess the value
of the same,
and if any bills

or other negoti-
able securities
be held, specify
them in the
schedule.

Date.

Admitted to vote for £
the day of 19 .

Official JR.(!Cei\er

or Liquidator.

dend for £ this

day of 19 .

Official Receiver
<ir Liquidator.

Drawer.
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Sworn at in the county of tliis day of 19 .

Before me
[Deponent's signature.]

Note.—The proof cannot be admitted for voting at the first meeting

unless it is i)roperIy completed and lodged with the OfKcial Receiver before

the time named in the notice convening the meeting.

PKOOi^^ OF DEBT OF WORKMEN (c)

{Title.)

I * of t make oath and say :

—

1. That the above-named Company was on the day of

19 , and still is justly and truly indebted to the several persons

* Fill in

full name,
address, and
occupation
of deponent, whose names, addresses, and descriptions appear in the schedule

t On behalf gf,(l(jrse(j hereon in sums severally set against their names in the

men and sixth column of such schedule for wages due to them respectively

as workmen or others in the employ of the Company in respect of

services rendered by them respectively to the Company during such

periods as are set out against their respective names in the fifth

column of such schedule, for which said sums, or any part thereof,

1 say that they have m)t, nor hath any of them had or received any
manner of satisfaction or security whatsoever.

Sworn at in the county of

this day of 19 .

Before me
Deponent's Signature.

Schedule Referred to on the Other Side.

others em-
ployed by
the above-
named
Company.

1

No.
Full Name of
Workman. Address. Description.

Period over
wliich Wages

due.
Amount due.

Signatiire of Deponent.

NOTICE OF REJECTION OF PROOF OF DEBT (f7).

* If proof (Title.)

lectecf st^-"k
Take notice, that, as [Official Receiver and] Liquidator of the

out words above-named Company, I have tliis day rejected your claim against

underlined, the Company * [to the extent of £ ]on the following grounds ;

—

(c) Companies (Winding-up)
Rules, 1909, Appendix, Form 64.

No fee is payable ; Qr(ler as to

fees of July 31, 1908.

(ft) Tbid., Form 65,



Order on Appeal from Liquidator 1247

And further take notice that subject to the power of the Court to

extend the time, no appHcation to reverse or vary my decision in rejecting

your proof will be entertained after the expiration of t

t 21 days
^^.^y^ fi.„„i tj^iy ^^^.^^^.^

uJcas^'''^ Dated this day of 19 .

may be Signature.

Address,

[Official Receiver and] Linuidator.

To

ORDER ALLOWING PART OF CLALM OF CREDITOR AND
DISALLOWING THE REST AND GIVING LIBERTY TO APPLY.

{Title.)

The application by Originating Summons dated the 22nd September

1911 of W.K.G.S. of formerly a but now of no occupation

a Contributory of the above-named Company and claiming to be

a Creditor thereof wliich upon hearing the Solicitors for the Applicant

and Counsel for J.M.L. the Liquidator in the Voluntary Winding-up

of the above-named Company the Resp(jndent to the said Summons
in Chambers was adjourned to be heard in Court coming on this

day to be heard accordingly and upon hearing Counsel for the Apph-

cant and for the said Respondent and upon reading the said Originating

Summons the London Gazette dated the containing a notice of

the passing of the Resolution for the Voluntary Winding-up of the above-

named Company and for the appointment of the said Respondent as

Liquidator thereof the affidavit of W.K.G.S. filed the 14th October 1911

the affirmation of J.M.L. filed the 29th November 1911 and the further

affidavit of W.K.G.S. filed the 7th December 1911 and the exhibits in the

said affidavits or some of them respectively referred to the Memorandum
and Articles of Association the Minute Book the Ledger No. 1 and the

Cash Book of the above-named Company.

This Court doth Order that the applicant the said W.K.G.S. be

admitted as a creditor in the Voluntary Winding-up of the said Compan\^

for the following sums :—

•

(1) £69 95. in respect of fees due to the said W.K.S.G. as a Director

of the said Company.

(2) £23 amount due for travelling expenses—and

(3) £37 10<s. being the assessed damages at the rate of one quarter's

salary in lieu of notice determining his engagement as technical adviser

to the said Company.

Ajid it is Ordered that the claim of the said W.K.G.S. for £93 14s.

in respect of fees due to him as such teclmical adviser be disallowed.

And it is Ordered that the said J.M.L. as such Liquidator as aforesaid

be at liberty to seal and do deliver up to the said W.K.G.S. the Certificate

so sealed as aforesaid for the shares held by the applicant in the said Com-

pany.

And it is Ordered that the Liquidator the said J.M.L. do out of the

assets of the said Company pay to the said W.K.G.S. liis costs of the said

application such costs to be taxed. And it is Ordered that the costs

of the 8i\id Liquidator of the said application be included in his costs of
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the Winding-up of the above-named Company. And the Liquidator

and any Creditor or Contributory of the said Company is to be at liberty

to apply to the Court to determine any question arising in the Voluntary

Winding-up of the said Company as there may be occasion. [The Rubber

Corporalion of Brazil, Lid., 00344 of 1911. Swinfen-Eady, J., December

12tli, 1911.]

ORDER REFUSING SET-OFF OF CALLS DUE FROM A COMPANY
IN WINDING-UP TO A COMPANY ALSO IN WINDING-UP
AND DECLARING THE LATTER COMPANY'S RIGHT TO
PROVE FOR SUCH CALLS.

No. 00271 of 1896.

No. 0C9 of 1898.

In the High Court of Justice,

Companies (Winding-up).

Mb. Justice Wright.

Wednesday the 20th day of July 1898.

In the Matter of the Companies Acts 1862 to 1890

and

In the Matter of the Auriferous Properties Limited

and

In the Matter of the African Gold Properties Limited.

Upon the application by summons dated the 18fch March 1898 of

W.H.P. the Liquidator of the above-named African Gold Properties

Limited which upon hearing Counsel for the applicant and for the respon-

dent George Stapylton Barnes the Official Receiver and Liquidator of the

above-named Auriferous Properties Limited in Chambers was adjourned

to be heard in Court coming on on the 1st April 1898 to be heard accordingly.

And upon hearing Counsel for the applicant and for the said respondent.

And upon reading the Order to wind-up the above-named Auriferous

Properties Limited dated the 19th December 1896 the Order to continue

the winding-up of the above-named African Gold Properties Limited

subject to the supervision of the Court dated 26th January 1898 and tjie

Affidavit of W.H.P. filed the 26th March 1896. This Court did Order

that the said application should stand for Judgment. And the said

application standing for Judgment on the 4th of May 1898 in the paper

in the presence of Counsel for the applicant and for the said respondent.

This Court doth Declare that the applicant as such Liquidator as afore-

said is not entitled to set off the whole or any part of the debt of £2868 19^^. M.
in the said summons mentioned owing to the said African Gold Properties

Limited by the said Auriferous Properties Limited against the sum ( f

£1481 lis. Ad. or any further sums as may be hereafter found due in respect

of calls made upon the African Gold Properties Limited as holders of 2500

shares in the said Auriferous Properties Limited. And this Court doth

also declare that the said respondent as such Liquidator of the Auriferous

Properties Limited is entitled to prove in the winding-up of the said African

Gold Properties Limited for the amount of the calls made on the shares

in the said Auriferous Properties Limited held by the said African Gold

Properties Limited but that the said applicant as such Liquidator of the
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said African Gold ProiJerties Limited cannot take any dividend declared

or to be declared in the winding-up of the said Auriferous Properties

Limited upon the debt of the said Auriferous Properties Limited to the said

African Gold Properties Limited until the said respondent as such Liquidator

of the said Auriferous Properties Limited has received from the said African

Gold Projxjrties Limited payment in full of all calls already made on the

shares of the said Auriferous Properties Limited held by the said African

Gold Properties Limited. And it is Ordered that the costs of the applicant

and respondent of tliis application including the costs of an application

to vary the minutes of this Order be taxed and respectively paid out of

the assets of their respective Companies.

Liberty to the applicant and the respondent to appeal if so advised.

Registrar.

LIST OF PROOFS TO BE FILED UNDER RULES 110 AND 111 (e).

(Title.)

I hereby certify that the following is a correct hst of all proofs tendered

to me in the above matter during the past month.

Dated this day of 19

Liquidator.
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CERTIFIED LIST OF PROOFS UNDER RULE 150 (5) COMPANIES
(WINDING-UP) RULES, AND APPLICATION FOR ISSUE OF
CHEQUES FOR DIVIDEND ON COMPANIES LIQUIDATION
ACCOUNT {g).

Companies Liquidation Account.

Ledger Folio

Re Court No. 1.

I liereby certify that the following list has been compared with the

proofs filed, and that the names of the Creditors and the amounts for which

the proofs are admitted are correctly stated.

* If the [Signature] *

proceedings
jj^^g^j ^j^g ^ay of 19 .

County I certify that by my books the sum of £ stands to the

Coiu-t, to be credit of the above Company with the Companies Liquidation

signed by the
^gp^juj^l^ at the Bank of England, and that the sum of £ is

the proceed- required to meet the under-mentioned dividends, on proofs which

ings are in have been duly made and admitted to rank for dividend upon the

the High Company, and I have to request that orders for payment may be
Court, to 1)6 . 1 ,

signed by the »««"«^ to ^"«'

Liquidator. Tiie dividend is payable on the day of 19 , and

notice of declaration thereof was forwarded to the Board of Trade for

ins3rtion in London Gazette, on the day of 19 .

Date 19 .

Liquidator.

f Address to which Cheques and

\ Money Orders should be sent.

To the Board of Trade.

Ivo
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I hereby certify that a divkleiid of in the £ has been declared,

and that the creditors whose names are set forth below are entitled to the

amounts set opposite their I'cspective names.

Dated the day of IS)

Liquidator.

To the Board of Trade.

Surname. Christian Name. Amount of Proof. Amount of Dividend.

£ s

NOTICE TO PERSONS CLAIMING TO BE CREDITORS OF INTEN-
TION TO DECLARE FINAL DIVIDEND (i).

{Title)

Take notice that a ihial dividend is intended to be declared in the above

matter, and that if you do not establish your claim to the satisfaction

of the Court on or before the day of 19 , or such later

day as the Court may fix, your claim will be expunged, and I shall proceed

to make a final cUvidend without regard to such claim.

Dated this day of 19 .

Liquidator.

[Address.]

To X.Y.

NOTICE OF DIVIDEND (fe).

Dividend cheques are cancelled at the expiration of six months from

date of issue and money orders at the expiration of twelve months from

date of issue.

A fee <jf Is. when the dividend does not exceed £1 and 2s. Gd. when the

dividend exceeds £1 is chargeable on the re-issue, after cancellation, of

dividend cheques and money orders, the fee Ijeing payable in Companies

(Winding-up) Stamps.

[Please bruig this Dividend Notice with you.]

{Title.)

Dividend of in the £.

dividend of

[Address]

[Date]

in theNotice is hereby given that a

pound has been declared in this matter, and that the same may be received

at my office, as above, on the day of 19 , or

on any subsequent , between the hours of and

(i) Companies (Winding-up)

Ilviles, 1909, Appendix, Form 70.

(k) Ibid., Form 71.
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Upon applying for payment this notice must be produced entire, together

with any bills of exchange, promissory notes or other negotiable securities

held by you. If you desire the dividend to be paid to some other person

you can sign and lodge with the Liquidator an authority in the prescribed

Form No. 72. Otherwise if you do not attend jiersonally you must till

up and sign the subjoined Forms of Receipt and Authority, when a cheque

or money order payable to your order will be delivered in accordance with

the autliorittj.

(Signed) Liquidator.

To
Note.—The receipt or authority should, in the case of a firm, be signed

in the firm's name.

Receipt.

19

Received of in this matter the sum of pounds

shillings and pence, being the amount payable to ~ in respect

of the dividend of in the £ on ^ claim against this

Company.
Payee's Signature.

Atjthokity roK Delivery.

Sib,

Please deUver to

(Insert the name of the person who is to receive the cheque or Money

order, or the words "~ by post," "at ^ risk," if you wish it

sent to you in that way.)

the cheque or money order for the dividend payable to ^ in this matter.

Payee's Signature.

To the [Official Receiver and] Liquidator.

AUTHORITY TO LIQUIDATOR TO PAY DIVIDENDS TO ANOTHER
PERSON (/).

{Title.)

To the [Official Receiver and] Liquidator.

Sib,

^ hereby authorize and request you to pay to M
of

(A specimen of whose signature is given below), all dividends as they are

declared in the above-named matter, and wliich may become due and

payable to ^ in respect of the proof of debt for the sum of £ , against

the above-named Company, made [by Mr. ] on ^ behalf.

And -^ further request that the cheque or cheques dra-\^Ti in respect

[l) Companies (Winding-up) Rules, 1909, Appendix, Form 72.
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of such dividends may bo made payable to the order of tlio said M
whose receipt sliall lie sufficient authority to you for tlio issue of such

cheque or cheques in liis name.

It is understood that this authority is to remain in force until revoked

by~ in writing.

Signatures.

Witness to the Signature

of

Witness to the Signature

of

Date

Specimen of Signature of person appointed as above.

Witness to the Signature

of

Witness to the Signature of person n))])ointed as above.

III. Eights of Contributories.

Turning to the rii};hts of contributories rnfcr .^r, when all the

costs, charges, and expenses of the liquidation and all the debts of

the company have been paid, tlie duty of the li(|uidator is to adjust

these rights (m), moreover, any provision contained in the articles

for the purpose of avoiding such adjustment, and providing that

shares shall not be called up to their full amount, even though

limited to the case where calls are not necessary for payment of

debts is void (>«). Apart from any special provision in the articles

the rule is that the property of the company, including its uncalled

capital (o), is, if all the shares are of equal nominal value, divisible

among the contributories as follows : that is to say (1) if such

property is not sufficient to repay to the contributories the amounts

paid up on their shares, then it will be divided among them so that

the loss is borne by tlie shareholders in proportion to the number

of shares lield by them res])ectively (p) ; (2) if, on the other hand,

such property is more than sufficient to repay to all sliareholders the

amounts paid up on their shares, the surplus after making such pay-

ments will be divided among the shareholders in ])roportion to the

(m) S. 170 of the Act provides 1 Ch. G6 ; see also Provision Mer-

that " the Court shall adjust the rhant.^ Co. (1872), 26 L. T. 862.

rights of the contributories among (o) Webb v. Whiffin (1872), L. R.

themselves and distribute any T) 11. L. 711.

surplus among the persons entitled (p) Ex parte ]\Iauric (1870), 6 Ch.

thereto." See also s. 186 (1) ; .51 ; Scindc, J'linjaiib, and Delhi

Anglesea Colliery Co. (1866), 1 Ch. Corporation (1871), 6 Ch. 5.3 n.

SS.'j. See i/i/w, pp. 1259 and 12()0, The principle was recognized, though
for form of notice of return to con- in the special circumstances not
tributories and order as to distri- applied in Jloli/ford Alining Co.

bution. (1869), Ir. H. :} Eq. 208. It is

(n) WeUo7i V. Saffery, [1897] thought tiiat Eclipse Gold Mining
A. C. 299 ; Weymouth and Channel Co. (187*), 17 Eq. 490, was wrongly
Islands Steam Packet Co., [1891] decided.
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number of shares held by them respectively (q). In other words,

every shareholder is entitled to a proportionate amount of the capital

of the company, and therefore also to a proportionate part of the

assets (r). Where the shares are of unequal nominal value the loss

or the surplus, as the case may be, will be borne rateably or paid

rateably in proportion to the nominal amount of the shares, or, in

other words, if there are £5 and £1 shares, a £5 share will count as

though it was five £1 shares (s). The same rules apply to unlimited

companies which have a share capital (t). If shares have been issued

at a premium the holder's rights will be regulated by the nominal

amount of the shares alone, and no regard will be had to the premium
paid (t). If a member becomes bankrupt and proof is made for the

balance of his liability on his shares the shares will not count as fully

paid if less than 20s. in the £ has been paid, and he will have no
rights on an adjustment till the other members have been repaid

such a sura as will make the amounts paid on their shares equal to

the amounts actually paid on the bankrupt's shares (u). Amounts
paid up in advance of calls will be entitled to payment in priority

to othej- amounts paid up on shares, and if they have been paid up,

as will usually be the case, on the footing that interest is to be paid

on them until actually called up, such interest will continue to run

during the winding-up until a call or repayment is made {x).

It is, however, competent for a company by apt provisions in its

articles to vary the ordinary rules as to adjustment (y), and articles

do, in fact, usually provide that losses are to be borne in proportion

to amounts paid up on shares at the date of the winding-up, and that

a surplus is to be distributed in a like manner. Various questions

have arisen on articles of this nature. It would appear that the

expression " surplus assets " which not infrequently occurs in such

articles will always include uncalled capital (z), but it may refer to

the surplus remaining after payment of the costs of liquidation and
the debts of the company, and this is its usual meaning (a), or to

(q) Birch v. Cropper (1889), 14 1 Ch. 1.

A. C. 525, distinguishing Shepjmrd (x) Exchange Drapery Co. (1888),
v. Scinde, Punjanb, and Delhi Rail- 38 C. D. 171 ; Wakefield Rolling
way (1887), 5G L. J. (ch.) 806; Stock Co., [1892] 3 Ch. 1C5 ;

60 L. T. G41, as having been decided United Provident Assurance Co.,

on the special words of the special [1910] 2 Ch. 477.
Act there in question. (2/) Companies (Consolidation)

(r) Birch v. Cropjjer (1889), 14 Act, 1908, s. 186(1).
A. C. 525. {z) Ex parte Loivenfeld (1893), 70

(») Wakefield Rolling Stock Co., L. T. 3 ; Anglo-Continental Corpora-
[1892] 3 Ch. 105; Espicela Land tion of Western Australia, [1898]
and Cattle Co., [1909] 2 Ch. 187. 1 Ch. 327 ; Wclton v. Saffcry,

(t) Driffield Gas Light Co., [189S] [1897] A. C. 299.

1 Ch. 451. („) Crichton Oil Co., [1902] 2
(u) Ro we's Trustee's Claim, [imG] Ch. 86. Possibly this will not be
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the surplus remaining after paying these costs and debts and the

amounts paid up on the shares {b). Liglit will sometimes be thrown

on the meaning by articles regulating the distribution of profits : thus,

where one article provided that after payment of a certain dividend

on the ordinary shares the surplus should be divided among the

ordinary and preference shares in certain proportions and the surplus

assets were to be divided in like proportions it was held that the

expression "surplus assets" must mean something in the nature of

profits, and that such assets could therefore only arise after payment

of the amounts paid on the shares (c). Another expression which

frequently occurs in these articles is " the amount paid up on their

shares." This expression will, apart from context, mean the amount

paid up either before or during the winding-up {d). As a result of

these decisions it was held that by an article which provided that on

a winding-up if the surplus assets should be insufficient to repay the

whole of the paid-up capital such surplus assets should be distributed

among the members so that the loss should be borne by members in

proportion to the capital paid on the shares held by them respectively

at tlie commencement of the winding-up, but if there should be more

than sufficient to repay the whole of the paid up capital the excess

should be distributed among the members in proportion to the

capital paid on the shares held by them respectively at the commence-

ment of the winding-up, the rule in Biich v. Cropper {e) was ex-

cluded (/), but the rule in Ex parte Maude {()) was not (/<). It is,

therefore, more usual in both cases to provide that the proportion

shall be according to the amount paid up at the commencement

of the winding-up, and so both rules are excluded.

The fact that shares are entitled to a preferential dividend is no

indication that they are also entitled to priority on a return of

capital (/), and where shares are entitled to priority on a return of

so where there are two classe?! of Mining Co., [18971 W. N. 170.

shares, and tho modo of distribvi- (d) Ex parte Lowrnfeld (1893),

tion is not basod on either tho 70 L. T. 3 ; Amjlo-Continentnl

nominal amount of or tho amount Corporation of WeMern Australia,

paid up on tho shares: Ramel [1898] 1 Ch. 327: Welsh Whisky

Syndicate, [19111 1 Ch. 749. Distillery Co. (1900), 16 T. L. R.

(6) Anglo-Continental Corpora- 24(5.

tion of Western Australia, [18981 I (c) (1889), 14 A. C. 025.

Ch. 327; New Transvaal Co., {f) Mtitoscope and Biograph

[1896] 2 Ch. 750. Syndicate, [18991 1 <-'•!• 896 ; Anglo-

(c) New Transvaal Co., [1896] Continrntal Corporation of Western

2 Ch. 750; Ramel Syndicate, [191 Tj Australia, [1898] 1 Ch. 327.

1 Ch. 749. Tho same conclusion (;/) (1870), 6 Cli. 51.

was come to where tho expression (h) Anglo-Continental Corpora-

was " the surplus assets available tion of Western Australia, [1898]

for distribution among tho holders 1 Ch. 327.

of the sliarcs " : Peabody Gold (i) London India Rubber Co.
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capital they will in the absence of anything to the contrary in the

articles also be entitled to share in any surplus which remains after

repayment of all amounts paid up on all the shares {k). A provision

that interest shall be paid until repayment will be given efJect to

even though it is. mentioned in the memorandum only, and the other

rights conferred on the shares are mentioned in both memorandum
and articles (k). Sometimes there is a provision that all arrears of

dividends on preference shares shall be paid out of the assets available

for distribution, such a provision will not entitle preference share-

holders to dividends where there are no profits which are available

for their dividend, for it does not alter the fund which they must

look to for their dividend, but if there are profits the arrears will be

payable notwithstanding the fact that no dividend was declared

while the company was a going concern (l). The expression

" profits " when used in regard to a company in liquidation, means

any increase shown in the assets of the company (after allowing for

capital introduced or withdrawn) at a later date as compared with

an earlier date (?«). It will not include profits made in the course of

a winding-up (w), but it will include profits made before winding-up

but not realized till afterwards, and any excess which the assets of a

company show on realization over the value at which they have

been estimated in the balance-sheets of the company, and assets

which have been treated as without value in the profit and loss

accounts, and prove to have a value on realization (m). It will also

include any funds which have been carried to reserve out of profits

to meet depreciation or insurance (o), or the fall in the value of securi-

ties {])), or for any other purpose, where such funds have not been

required for such purposes or in the case of a depreciation of securities

where the securities have subsequently risen to their original value,

unless, indeed, such funds have been capitalized, which in the case

of limited companies which can increase their capital, can only be

done by issuing a share dividend under an article authorizing such a

course (q). A sum arising from the sale of the goodwill of a business

(18G7), 5 Eq, 519 ; Griffith v. Paget Ch. 521.

(1877), 6 C. D. 511 ; Accrincjton (?n) Spanish Prospecting Co.,

Corporation Steam Tramways Co., [1911] 1 Ch. 92.

[1909] 2 Ch. 40, a case under the (n) Bishop w. Smyrna and Cassaha
Companies Clauses Acts. In Ban- Railway {No. 2), [1895] 2 Ch. 596.

gar and Portmadoc State and Slab (o) Bridgewatcr Navigation Co.,

Co. (1875), 20 Eq. 59, the resohition [1891] 2 Ch. 317.

creating preference shares was lield [jy) Bishop v. Smyrna and Cas-
io give them priority on a return saba Railway (No. 2), [1895] 2 Ch.
of capital. 590.

(k) Espuela Land and Cattle Co., (q) Bouch v. Sproule (1887), 12
[1909] 2 Cli. 187. In Willv. United A. C. .385; Bridgewatcr Navigation
Lankut Plantations (1912), 50 Sol. J. Co., [1891] 2 Ch. 317 ; cp. also Re
379, the resolution and the articles Northagc (1891), 60 L. J. (ch.) 488 ;

were read together. Hume Nisbefs Settlement (1911),
{I) W. J. Hall dk Co., [1909] 1 27 T. L. R. 461.
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will not be profits, such a sum is n,n altornative to profits, and paid

for the renunciation of future profits (;•).

Except in very exceptional cases (,s), contributories are not

interested in whether there are or are not profits, for they will usually

only be entitled to participate in profits qua profits where a dividend

has been declared {t), and while they can claim a dividend which

was declared on a bond fide but mistaken estimate immediately prior

to winding-up, even after such estimate has, as the result of realiza-

tion, proved to be excessive {u), they cannot usually claim a dividend

out of profits where no dividend has been declared prior to winding-

up («)•

The question of whether there are or are not profits does, however,

become one of great importance where there are holders of income

bonds, or directors who are entitled to be paid a commission on any

profits that have been earned or other persons having similar rights.

Such persons are not creditors of the company in a proper sense, they

are persons entitled to be paid out of a particular fund, viz. profits,

which, subject to dividends being declared and to the rights of the

persons so entitled, belongs to the members {x), and as their rights

rarely, if ever, depend on the declaration of a dividend, they are

interested in making out that the profits are as large as possible.

Except with the consent of all contributories, no part of the assets

of a company may on a winding-up be applied in giving gratuities

to servants {y), but the rights of contributories on a winding-up may
be varied, if all the contributories agree, and such an agreement

will sometimes be inferred if all acquiesce in the variation for a con-

siderable period (2), but such an agreement will not be inferred in a

/•econstruction where the scheme is silent as to the mode of dis-

tribution, and the resolution provides for distribution in manner

provided by the scheme, even if a circular has been issued before

(r) Frames v, BuUfontein jMininr/ Hon Steam Tramways, [1909] 2

Co., [1891] 1 Ch. 140, citing Itishton Ch. 40.

V. Orissell (1868), 5 Eq. 326 ; (u) Peruvian Guano Co., [1894]

Spanish Prospecting Co., [1911] 1 3 Ch. 690.

Ch. 92 ; Espuela Land andCattleCo., (.r) Famatina Development Corpo-

[1909] 2 Ch. 187. ration v. Bury, [1910] A. C. 439.

(s) Such as Bridgeivater Naviga- (y) Hutton v. West Cork Railway
tion Co., [1891] 2 Ch. 317, wliere Co. (1883), 23 C. D. fir)4 ; Stroud v.

the articles j^rovidecl tliat profits Royal Aquariutn and Sunnner and
should "belong" to members: Wi^iter Garden (1903), 89 L. T.

W. J. Hall dh Co., [1909] 1 Ch. .'')21
;

243 ; and see supra, p. 341, and i)p.

Bishop V. Smyrna and Cassaho. 370 and 371, as to tliis.

Railway, [189r>] 2 Ch. 26r), can (s) Beeston Pneumatic Tyre Co.

only be supported on this ground : (1898), 14 T. L. II. 338; So^nes v.

fioe Crtchton Oil Co., [1902] 2 V,h. 8C}. Curric (18.^)5), 1 K. & J. 605, is

(t) Crichton Oil Co., [1902] 2 Ch. also so explained in the case cited

86 ; Odessa Waterworks, [1901] 2 in the next note, and in Driffield

Ch. 190 n. ; Accringlon Corpora- Gas Light Co., [18*JS\ I Ch. 451.
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tho passino; of the resolution stating that the assets to be acquired

will be divided in a certain manner, which is not in accordance with

the rights of the members {a). Fellows of a society who have certain

rights of using a building belonging to the society will not be entitled

to compensation on a winding-up {b).

It would appear to be beyond the scope of this work to consider

the rights of the contributories of the various companies and

societies which can be w^ound-up under the Act (c).

One word may, however, be said as to building societies, friendly

societies, and industrial societies. The assets of such societies are

not distributed according to the rules that govern commercial

companies {d), each case would appear to be governed by its rules (c),

but so far as one can speak generally, it would appear tliat apart

from rules, the assets of a building society which are available will

be distributed among the members partly according to their con-

tributions, partly according to the length of their term of member-

ship, or in other words, according to their interests in the capital

and the profits (/).

Withdrawing members who have given notice of withdrawal

before winding-up and the representatives of deceased members will

have priority, because they have ceased to be members {g).

The funds of friendly societies and industrial and provident

societies are distributed in a similar manner {h), but if there is more

than sufficient to satisfy all claims for return of contributions and

profits, and the rules contain no provision as to the manner in which a

surplus is to be applied, any surplus will go to the Crown as hon(2

vacayitia {i). Every order by which the liquidator in a winding-up

by the Court is authorized to make a return to contributories (h)

(«) North West Argentine Rail- (/) Doncaster Permanent Build-

Way Co., [1900] 2 Ch. 882. ing Society (I SGI), 4 Eq. 579 ; 3 Eq.

(6) Royal Aquarium and Summer 158 ; Middlesborough Redcar and
and Winter Garden Society (1904), Saltburn Btiilding Society {1889), 58

20 T. L. R. 35. It was also held L. J. (ch.) 771.

in this case that the preference (g) Counties Conservative Perma-
shares had no priority as to capital, nent Benefit Building Society^ [1900]

and that those which were re- 1 Ch. 819.

deemable at a 10 per cent, premium (h) Printers'' and. Transferers^

were on the same footing as the Amalgamated Trade Protection,

others. [1899] 2 Ch. 184; Lead Co/s

(c) See Brown v. Dale (1878), 9 Workmen's Fund Society, [1904]

C. D. 78. In Alliance Society 2 Ch. 196.

(1885), 28 C. D. 559, tho question {i) Braithwaite v. Attorney-

turned on the construction of the General, [1909] 1 Ch. 510 ; Cunnack
articles. v. Edwards, [1896] 2 Ch. 679.

(rf) Broinilie v. Russell (1883), S (A-) Sums belonging to share-

A. C. 235. holders who cannot be found will

((•) West London Permanent Bene- have to be paid into the Bank of

fit Building Society (1898), 7^ L, T. England Companies Liquidation

393. account under s. 224 of the Act, see
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must, unless the Court otherwise directs, contain or have appended

thereto a schedule or list (which the liquidator must prepare) setting

out in a tabular form the full names and addresses of the persons to

whom the return is to be paid and the amount of money payable to

each person and particulars of the transfer of shares, if any, which

have been made or the variations in the list of contributories which

have arisen since the date of the settlement of the list of contribu-

tories. The schedule must be in the Form 74 in the Appendix to

the Rules with such variations as circumstances require (/).

RECULATIONS AS TO RETURN TO CONTRIBUTORIES ISSUED
BY THE BOARD OF TRADE UNDER THE PROVISIONS OF
RULE 215 OF THE COMPANIES (WINDING-UP) RULES, 1909.

12. Return to Contrihtctories. Apiilications for cheques for return to

Contributories sliould lie made on Form C, No. 6, which should give the

name of eacli Contributory togetlier with the amount for which he has

been settled on the list ; and, in cases whore the amount payable is under

£2, the place at which the money order should be made payalile.

The total amount of each return to Contributories should be entered

in the Cash Book in one sum as in the case of dividends.

Notice of Return to Contributories (m).

Cheques are cancelled at the expiration of six months from date of

issue and money orders at the expiration of twelve months from

month of issue.

A fee of Is. when the return does not exceed £1, and 2s. Gd. when the

return exceeds £1 is chargeable on the re-issue, after cancellation,

of cheques and money orders—the fee \mng ])ayable in Companies

(Winding-\q>) Stamps.

[Please bring this Notice with you.]

{Title.)

Return of £ per share.

[Address]

[Date]

Notice is hereby given that a return of per share has

been declared in this matter, and tli.it llie same may be received at my
office, as above, on the day of 19 , or on any

subsequent day, except Saturday, liotwcon the hours of

U])on applying for ]iaymont tliis iidtioc must 1)e produced entire, to-

getherwitli the share cerlilicate. Jf you do not attend jKM'sunally you must

forward the sliare certificate and fill up and sign tlie .sul)joincd Forms of

fiiiprn,\)p. dlQ ct Kcq. Where a sum (/) Companies (Winding-up)

hasbeonsopaidinitisnot.adebtdu(> l^ilos, inO!), r. 151. See p. 12(10 for

to the shareholdor, and a garnislicp this form, and ii. 1493 for the form

order cannot bo mado against it : of notico to bo insortod in the Gazfttr

Spcnrc V. Coleman, [1!)01] 2 K. B. on a rotnrn tt) contributories.

199. ())i) Ihicl., ,\iii)ondix, Form 73.
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Receipt and Authority, when a cheque or nionej' order paAable to your

order will be delivered in accordance with the Authority.

(Signed)

Liquidator.

Note.—Tlie receipt should be signed by the contributory personally,

or in the case of joint contributories by each.

Receipt.

No.

Received of the

shillings and

in respect of the

this Company.

19

in this matter the sum of pounds

pence, being the amount paj'able to

return of per share held by in

Contributory's signature.

£ : :

Authority for Delivery {n).

Sir,

Please deliver to

[Insert the name of the person who is to receive the cheque or money

order, or the words " ~ by post," at ""^^
risk," if vou wish it sent

us '' '^ ' our •"

to you in that way]

the cheque or money order for the return payable to —" in this matter.

Contributory's signature.

To the [Official Receiver and] Liquidator.

SCHEDULE OR LIST OF CONTRIBUTORIES HOLDING PAID-UP
SHARES, TO WHOM A DIVIDEND OR RETURN IS TO BE
PAID (o).

In the Matter of No. of 19

5ig

G-2

s. d. 8. d

050

8. d.

O cj

ill

8. d. £ s.\ d.

=* o'S

(n) Companies (Winding up)

Rules, 1909, Appendix, Form 73.

(o) Ibid., Form 74.
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order declaring rights as to distribution of

surplus assets.

(Title.)

The application by summons dated the 14th December 1910 of T.B.

of in the city of Chartered Accountant the Liquidator

of the above-named Company which upon hearing the SoHcitors for the

Apphcant and for H.R.C., C.E.B. and A.C.C.H., E.B.R. and E.M.C. (the

Executors of W.H.C. deceased) C.C.B., N.G„ H.C. and C.J.T-L., G.T.P.

and S.C-H. (the executors of T.P. deceased) W.P.S., C.V.P. and M.R. the

respective Respondents to the said Summons in Chambers was adjourned

to be heard in Court coming on on the 23rd May and 21st November 1911

and this day to be heard accordingly and upon hearing Counsel for the

Apphcant and for the said Respondent and upon reading the said Origi-

nating Summons the London Gazette dated 27th November 1908 containing

a notice of the passing of the resolution for the voluntary Winding-up

of the above-named Company and of the appointment of the apphcant as

Liquidator thereof the three several orders dated respectively the 16th

May 20th July and the 14th November 1911 whereby the said H.R.C.

was appointed to represent the holders of Preference Stock converted from

fully paid Preference Shares, the said C.E.B. was appointed to represent

the holders of Preference Stock created and issued as such the said A.C.C.H.,

E.B.R. and E.M.C. were appointed to represent the holders of fuUy paid

Ordinary Stock converted from fully paid Ordinary Shares the said C.C.B.

was appointed to represent the holders of fully paid Ordinary Stock created

and issued as Stock the said N.G. was appointed to represent the holders of

partly paid Ordinary Stock created and issued as Stock the said H.C. was
appointed to represent the holders of partly paid Ordinary Shares the said

C.J.T-L., G.T.P. and S.C-H. were appointed to represent the Transferees

of fully paid Preference Stock converted from fully paid preference shares

the said W.P.S. was appointed to represent the Transferees of Fully Paid

Preference Stock created and issued as such the said C.V.P. was appointed

to represent the Transferees of fully paid Ordinary Stock created and issued

as such and the said M.R. was appointed to represent the Transferees of

partly paid Ordinary Stock created and issued as such of the above-named
Company for the purposes of this application the three several affidavits

of H.W.B. filed respectively the 21st December 1910 the 2nd February

and 10th July 1911 the affidavit of W.H.C. filed the 6th March 1911 and
the several exhibits in the said affidavits or some of them respectively

referred to.

This Court doth Declare that £5335 of the £7745 fully paid Prefer-

ence Stock of the above-named Company representing fully paid Prefer-

ence Shares converted and £865 of the £867 Preference Stock issued as such

and aU the £22,347 Ordinary Stock are to be treated as validly issued

and held and as being paid up in full and entitled to share in the distri-

bution of surplus assets accordingly the holders of Preference Stock not

making any claim to rank in priority over the holders of Ordinary Stock

or in respect of dividends on their stock.

And this Cocrt doth Declare that the £1543 part of the fully paid

Preference Stock of the above-named Company which was issued as bonus
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stock was invalid and that the holders thereof are not entitled to partici-

pate in the surplus assets in respect thereof nor are they under any liability

to contribute in resjjcct thereof and are not creditors of the Company for

the amount thereof.

And this Court doth Deolake that the £4545 Ordinary Stock of the

above-named Company with 50 per cent, paid up thereon was invalidly

issued and the holders thereof are not entitled to participate in the surplus

assets or liable to contribute in respect thereof and are not creditors of

the Company for the amount thereof.

And this Court doth Declare that the last two declarations herein-

before referred to apply not only to original allottees of stock but also to

transferees thereof.

And this Court doth Declare that the holders of the 17111 Ordinary

Shares with £2 10s. per share paid up thereon are liable to contribute so

much of the amount unpaid on their shares as is required to adjust the

rights of the holders of the said £5335 and £865 Preference Stock the £22347

Ordinary Stock and the said 17111 Ordinary Shares held by them.

And this Court doth Order that the applicant the Liquidator of the

above-named Company do distribute the surplus assets of the above-named

Company in accordance with the above declarations making such call

on the holders of the partly paid Ordinary Shares as may be required for

the purpose.

And it is Ordered that the Costs of the appUcant the said T.B. and

of the respective respondents the said H.R.C., C.E.B. and A.C.C.H., E.B.R.

and E.M.C. (the Executors of W.H.C. deceased) C.C.B., N.G., H.C. and

C.J.T-L., G.T.P, and S.C-H. (the Executors of T.P. deceased) W.P.S.

C.V.P. and M.R. of this appUcation be taxed as between Solicitor and Chent

and paid out of the assets of the above-named Company the Costs of the

applicant to include the sum of £3 3s. to be paid by him to A.C.C. originally

made a respondent to the said summons and since struck out and the Costs

of the respondents the said A.C.C.H., E.B.R. and E.M.C. (the Executors

of W.H.C. deceased) are to include the Costs of the Testator W.H.C. prior

to his death and any of the parties are to be at liberty to apply as they

may be advised. [Re The Home and Foreign Investment and Agency, Ltd.,

00442 of 1910. SwiNFEN Eady, J., November 28th, 1911, [1912] 1 Ch. 72.]



CHAPTER XIV.

Voluntary Winding-up, including Winding-up under

Supervision.

Hitherto the only sort of liquidation wliich has been considered is

compulsory liquidation. There is, however, another sort of liquida-

tion, viz. voluntary liquidation, which includes, (1) what may be called

ordinary voluntary winding-up ; and (2) voluntary winding-up

subject to the supervision of the Court (n).

Voluntary liquidation is not a])plicable to all companies which

can be wound up compulsorily.

It is applicable to companies registered under the Act of 1862 or

the Companies (Consolidation) Act, it is also applicable to companies

registered under the Act of l,8o6, whether also registei'ed under the

later Acts or not (6), to societies registered under the Industrial and

Provident. Societies Act, 1893 (c), and to building societies at all

events as regards winding-up subject to supervision, and probably

also as regards purely voluntary winding-up (d). It does not apply

to friendly societies (e) or to companies or societies which can be

wound-up as unregistered companies (/).

A company may be wound-up voluntarily

—

(1) \^Tien the period (if any) fixed for the duration of the Company

by the articles expires, or the event (if any) occurs, on the occur-

rence of which the articles provide that the Company is to be dis-

solved, and the Company in general meeting has passed a reso-

lution requiring the Company to be Avuund-up voluntarily :

(2) If the Company resolves by special resolution that the Company

be wound-up voluntarily

:

(a) As to these being simply Protestant Partnership Loan Fund
variations of one sort of liquida- Co., [1895] 1 Ir. 1 ; Industrial and
tion, see the judgment of Lindley, Provident Societies Act, 1893, s. 58.

L.J., in Taurine Co. (1883), 25 (d) Building Societies Act, 1874,

C. D. 118. s. 32, and Building Societies Act,

(b) See Companies (Consolida- 1894, s. 8; Buckley, 9th Ed. 313;

tion) Act, 1908, ss. 182, 285 (defini- Sunderland S'2nd United Building

tion of the expression " company "), Society (1888), 21 Q. B. D. 349.

and 246 : London India Rubber Co. (e) Irish Mercandle Loan Society,

(1866), 1 Ch. 329; Beaujolais Wine [1907] 1 Ir. 98; Independent

Co. (1867), 3 Ch. 15 ; Torquay Bath Protestant Loan Fund Society, [1895]

Co. (1863), 32 Beav. 581. 1 Ir. 1.

(c) Belfast Tailors' Co. Partner- (/) Companies (Consolidation)

ship, [1909] 1 Ir. 49; Friendly Act, 1908, s. 268 (1) (ii.).
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(3) If the Company resolves by extraordinary resolution to the effect

that it cannot by reason of its liabilities continue its business

and that il is advisable to wind-uj) {(/).

When a company has by special or extraordinary resolution

resolved to wind-up voluntarily, the Court may, on application by

petition, make an order that the voluntary winding-up shall continue,

but subject to such supervision of the Court, and with such liberty

for creditors, contributories, or others to apply to the Court, and

(Generally on such terms and conditions as the Court thinks just (/<).

A voluntary winding-up is deemed to commence at the time of

the passing of the resolution authorizing the winding-up (?'), i.e in the

case of a special resolution at the time of the confirmatory resolu-

tion (k). This is also the time when a voluntary winding-up under

supervision commences even where a petition has been presented

and a provisional liquidator has been appointed at an earlier date (1).

But for certain purposes a winding-up subject to supervision starts

at a different date, thus, the fraudulent preference section of the Act

makes the date of the presentation of the petition the essential

date (m), and section 213 of the Act, which relates to companies

registered in Scotland looks to the same date. The Court will rarely,

if ever, restrain shareholders from passing resolutions for voluntary

liquidation (n).

Differences between Ordinary Voluntary Winding-op and
Winding-up Subject to Supervision.

Ordinarily speaking, the distinctions between an ordinary

voluntary winding-up and a voluntary winding-up subject to super-

vision (nn) are as follows :

—

(1) A petition for a winding-up subject to supervision is for the

purpose of giving jurisdiction to the Court over actions to be deemed

to be a petition for winding-up by the Court (o), and on a winding-up

subject to supervision, as in a compulsory winding-up, no proceeding

may be proceeded with or commenced against the company except

by leave of the Court and subject to such terms as the Court im-

poses {p), and attachments, sequestrations, distresses, or executions

((f)
Companies (Consolidation) these cases, it must be taken as

Act, 1908, s. 182. being wrong.
(/t) Ibid., s. 199 ; and see as to

(,,^) Companies (Consolidation)

^^%^7bid' rfs^''
^^^'^ '' ^'^'

^''^' ^^^^' ^- ^^^ ^^^
' ^"^^'"

(k) Hornby's Case (1868), 37 Hunting Record Go.,[19lO] 2 Ch. 18.

L. J. (CH.)929 ; Dawes' Case {IS68), (»*-) British Water Gas Syndicate

6 Eq. 232. v. Notts and Derby Water Gas Co.

(I) West Cumberland Iron and (1689), 1 Meg. 427 ; Ellis v. Dadson
Steel Co. (1889), 40 C. D. 361; (1891), 60 L. J. (CH.) 353.

Dry Docks Corporation of London (nn) Except where otherwise

(1888), 39 C. D. 306 ; Emperor Life provided the provisions of the Act
Assurance Society (1885), 31 C. D. as to winding-up apply to all kinds

78 ; Weston's Case (1868), 4 Ch. of winding-up. Companies (Consoli-

20; Colborne and Strawbridge (ISIO), dation) Act, 1908, s. 122.

li Eq. 478; Hodgkinson v. Kelly (o) Ibid., s. 200.

(1868), 6 Eq. 496. If Colonial (p) Ibid., s. 203; and see also

Trusts Corporation (1879), 15 C. D. s. 142 (as to the effect of a winding-
465, decides anything contrary to up order), supra, pp. 890 et seq.
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put into force against the estate or effects of tlie company after the

commencement of the winding-up are void to all intents {q). An
ordinary voluntary liquidation does not have this effect, but where

a company is being wound-up voluntarily the liquidator or any

contributory or creditor (r) may apply to the Court to determine

any question arising in the winding-up, or to exercise, as respects

the enforcing of calls, or any other matter, all or any of the poweis

which the Court might exercise if the company were being wound

up by the Court. On such an application the Court, if satisfied that

the determination of the question or the required exercise of power

will be just and beneficial, may accede wholly or partially to the

application on such terms and conditions as the Court thinks fit, or

may make such other order on the application as the Court thinks

just (s).

Acting under this section the Court will usually stay executions

and other processes of a like nature in the same way, and on the

same principles as it would in a compulsory winding-up or a liquida-

tion under a supervision order {t), and this, though the sheriff has

seized before the application to stay is made, as long as he has not

sold and was not in possession at the time of the commencement of

the winding-up (u). With regard to staying actions in a winding-up,

there would appear to be this distinction between an application

under section 193 in a purely voluntary winding-up, and an applica-

tion where there has been a compulsory or supervision order, viz. that

in the former case the onus is on the liquidator to show that the

action should be stayed, at all events where he denies the claim in

toto, while in the latter case the onus is on the person desiring to

(7) Companies (Consolidation) [1901] W. N. 14. It is thought.

Act, 1908, s. 211. As stated, when however, that this note does not

dealing with compulsory liquidation represent the existing practice,

this section miLst be read in con- (s) Companies (Consolidation)

nection with s. 142, and the Court Act, 1908, s. 19.3.

can consequently give leave to (t) Poole Firebrick and Blue Clay

proceed with an execution, etc. Co. (1873), 17 Eq. 268 ; Penin-

See also as to companies registered sular, etc., Banking Co. (ISfifi), 35

in Scotland, s. 213 of the Act, and Beav. 280 ; Thurso Nev) O'as Co.

SGo supra, pp. 8d0 et seq. (1889), 42 C. D. 480; Roxmdwood
{r) Qp.NcwdeKaap,Ltd.,[\m8] Colliery Co., [1897] 1 Ch. 373;

9 Ch. 589. Prior to the Act of Sabloni4re Hotel Co. (1866), 3 Eq.

1900, a creditor had no power to 74. In Shackell & Co. v. Chorlton

apply to the Coiu-t in a purely and Sons, [1895] 1 Ch. 378, a land-

voluntary winding-up. When that lord who was not allowed to dis-

Act came into force Wright, J., train was not given his costs,

said that there was no longer any though not ordered to pay the

real advantage in making a super- liquidator's costs.

vision order, and that ho would in {u) Westbury v. Tivigg, [1892]

future not bo disposed to allow the 1 Q. B. 77, not folloAring the

costs of such an order unless decision of Romilly, M.R., in

sufficient reason for making the Hull Forge Co. (18G7), 36 L. J.

order were shown : Practice Note, (ch.) 337.

S.C.L. 4l M
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bring or proceed with tlie action {x). Where, however, the debt

is to some extent admitted, and the question is merely one of amount

which can conveniently be decided by proof (y), there the action will

almost invariably be stayed, and the Court can and will in a proper

case order the plaintiff in the action to pay the costs of the applica-

tion (2). Of course, none of these remarks apply to cases where

leave to proceed would be given in a compulsory liquidation, in such

cases no stay will be given in a purely voluntary winding-up (a).

Applications to stay proceedings in a pending action, including

executions on a judgment obtained, must be made to the division

of the High Court where the action is pending (6). If the winding-up

is in the High Court and proceedings are pending in an inferior

Court it would appear clear that the Court, having jurisdiction to

wind-up the company, can stay them, as section 24 subsection 5

of the Judicature Act, 1873 does not apply.

(2) The second important distinction between an ordinary

winding-up and a winding-up subject to supervision lies in the fact

that a supervision order (c) always directs the hquidator to file with

the Registrar once every three months (d) a report as to the position

of and the progress made with the winding-up and the progress

made with realization, and also directs all costs to be taxed (e). In

Scotland the liquidator must submit the whole of his accounts,

whether relating to legal proceedings or not, to the Court {/).

(3) In a voluntary winding-up every transfer of shares except

transfers made to or with the sanction of the liquidator, and every

alteration in the status of members of the company made after the

commencement of the winding-up, is void. In a compulsory

(x) Currie v. Consolidated Kent (6) General Service Co-operative

Coalfields Corporation, [1906] 1 Stores, [1891] 1 Ch. 496; Artistic

K. B. 134 ; and see also Keynsham J^J^^'" ^^^f^S'
^«- (l^^O) 14 CD.

^ ,nr.^r.^ „„ T^ ,«o T ' J! 502: Wttllcer V. Banagher Dis-
Co. (1863), 33 Beav. 123; ^e

^.^^^;^ ^^g^g^^ ^ ^ ^/j^ j29 ;

Association of England (1864), 34 Harrison y/. Mortgage Insurance Cor-
L. J. (CH.) 64. poration (1893), 10 T. L. R. 141.

(y) Cp. Currie v. Consolidated These decisions are founded on the

Kent Collieries Corporation, [1906] Judicatui-e Acts.

IK B ]'?4- and also the cases (^) ^P* Companies (Winding-up)
1 IV. B. 1^4, and also tne cases

p,^jgg^ jgQg^ Appendix, Form
cited m the next note. jg^ ^^d see pp. 1314 et seq.

(z) Freeman v. General Publish-
(<^) Pritchard, Offor cfc Co., [1893]

ing, [1894] 2 Q. B. 380 : Eose v. W. N. 153, as varied by Horner &
Gardden Lodge Coal and Coke Co. Co. (1898), 5 Mans. 355.

Me7e\ -i n Tj r> '>ik (e) Civil Service Brewery Co.,
(1878) 3Q B.D. 23o.

^^^ ^ ^_ ^^ ^^^.^^
(a) Levtcks Case (1867), 5 Eq.

\y^tJ ^ Materials Co., [1893]
69; Ex parte Smith (1867), 3 Ch. ^ N. 18.

125 (where the debts had arisen (/) Reekie v. Liquidator of Leith

after winding-up); Harpur's Cycle and East Coast Shipping Co., [1911]

Fittings Co., [1900] 2 Ch. 731, S. C. 809. For the practice in

, ., 1.1 England, see infra, pp. 1301 and
where the assets were completely

] o^fo
J

>
ii

covered by debentures.
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winding-up or a winding-up subject to supervision not only altera-

tions of status and transfers but also all dispositions of property

including things in action made after the commencement of the

winding-up are void unless the Court otherwise orders (g).

(4) In the case of companies registered in Scotland certain pro-

ceedings are avoided in the case of a winding-up by or under the

supervision of the Court, but not in the case of a purely voluntary

winding-up (h).

(5) With regard to the sanctioning of a general scheme of liquida-

tion under section 214 of tlie Act the sanction required in the case

of a winding-up by the Court in England is that of the Court or the

committee of inspection. In the case of a winding-up under super-

vision or a winding-up by the Court in Scotland or Ireland the sanction

of the Court must be obtained, in the case of an ordinary voluntary

winding-up an extraordinary resolution must be passed (i).

(6) In a compulsory li(]uidatiou or a liquidation under super-

vision tlic Court may of its own motion or on the application of any
person interested direct the prosecution of directors and others at

the expense of the assets, in a voluntary liquidation a liquidator may
prosecute at the expense of the assets if he has obtained the previous

sanction of the Court {k).

(7) Where a company is about to be dissolved its books will be

disposed of as the Court directs in the case of a winding-up by or

subject to the supervision of the Court, and in the case of a volun-

tary winding-up as the company by extraordinary resolution

directs (t).

Differences between Compulsory and Voluntary Winding-up.

The main distinctions between a voluntary winding-up whether

under supervision or not and a compulsory winding-up arc that in

the former tlie official receiver is never liquidator and the liquidator

is not usually appointed by the Court, there is usually no committee

of inspection {tn), no statement of affairs, no report or further report

by the official receiver, and, most important of all, there can be no

public examination.

The compulsory liquidation provisions as to meetings of creditors,

information to be supplied to the official receiver, the payments to

be made to the Bank of England, the audit of liciuidator's accoimts

under section 155 of the Act {mnt), the books to be kept by and the

release of a liquidator, the control of the Board of Trade and the

appointment of a special manager arc also excluded in the case of a

supervision order by section 203 (n) of the Act, which contains the

following provisions :

—

(gf) Companies (Consolidation) (m) See now, however, s. 188 of

Act, 1908,8.205. See swpra, pp. 887 the Act, referred to post, pp. 1272
et seq. and 1273 ; and see also Watson and

(h) Ibid., s. 213. Sons, [1891] 2 Ch. 55.

[i) Ibid., s. 214:. In compromises [mm) In a voluntary liquidation

or arrangements under s. 120 of the Board of Trade audits the
the Act the sanction of the Court liquidator's accounts under s. 224
is always necessary. of the Act.

(k) Ibid., s. 217. (n) These matters are also ex-
(l) Ibid., s. 222. eluded in a pui-ely voluntary
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Where an order is made for a winding-up subject to supervision, the

Liquidator may, subject to any restrictions imposed by the Court, exercise

all his po\v(^rs, without the sanction or intervention of the Court, in the

same manner as if the Company were being wound up altogether volun-

tarily.

A winding-up subject to the supervision of the Court is not a winding-up

by the Court for the purpose of the following provisions of this Act, naniclj^

those contained in sections one hundred and forty-seven, one hundred and

forty-eight, one hundred and forty-nine, except sub-section (10), one hundred

and fifty-two, one hundred and fifty-three, one hundred and fifty-four,

one hundred and fifty-five, one hundred and fifty-six, one hundred and

fifty-seven, one hundred and fifty-eight, one hundred and fifty-nine, one

hundred and sixty, one hundred and sixty one, one hundred and sixty-two,

one hundred and seventy-three, and one hundred and seventy-five, but,

subject as aforesaid, an order for a winding-up subject to supervision shall

for all jiurposes, including the staying of actions and other proceedings,

the making and enforcement of calls, the power in Scotland to remit the

winding-up to a permanent Lord Ordinary and the exercise of all other

powers be deemed to be an order, for winding-up by the Court.

It has been held that the power of transferring proceedings given

by rule 42 of the Companies (Winding-up) Rules and by 0. 49, r. 5,

R. S. C. applies to a supervision case (o). The application being by

summons before the winding-up Judge. The consent of the Lord

Chancellor is apparently necessary in such cases.

The Court can in a proper case on making a supervision order

give such directions as will render a winding-up subject to supervision

more akin to a winding-up by the Court than to an ordinary winding-

up subject to supervision {p). It has tlius in effect appointed a

committee of inspection {q) or advisory committee, and has directed

the liquidator to " conduct the winding-up of the company subject

to such restrictions as an official liquidator would in a compulsory

winding-up be subject to except so far as the Court may upon an

winding-up, and it is thought that ever, no discussion on the question

all the provisions of the Act witli of jurisdiction in tliis case as there

regard to a compulsory liquicla- was in the case before Neville, J.

tion which are by tliis section made (])) Under the power to impose

applicable to a winding-up subject restrictions conferred by s. 203 (1)

to supervision except the auto- of the Act.

matic stay of proceedings, will also (q) Watson and Sons, [1891] 2

be applicable in a purely voluntary Ch. 55. The Com-t is, however,

winding-up. by no means bound to give any
(o) By Neville, J., in Chambers such special directions : Owen's

in The, Pengr. Perseverance Pcrma- Patent Wheel and Tyre Co. (1873),

nent Benefit Bnildinrj Society, 0097 29 L. T. 672. It will now usually

of 1909, June 8, 1909, following not make such an order until the

certain cases mentioned in Palmer, result of the meeting under s. 188

10th Ed. p. 611, and not following is known, see infra, p. 1299, and
Shinglcton Ice Co. (1897), 41 Sol. J. will then only make such an order

705. Eady, J., also made an order as to a committee of inspection

for transfer on June 21, 1910, in the as is usual under that section ; see

Penge Perseverance Permanent Build- infra, pp. 1319 and 1320, and order

ing Society. See order below, in Wyuern Kid Co., 00i")(t of 1912.

pp. 1321 and 1322. There was, how- Neville, J., March 12, 1912.
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application for tliat purpose, modify or dispense with such restric-

tions in any case or class of cases " (r). There can, lunvever, never be

a pubUc examination in a supervision case, as tlie oiHcial rt.'ceiver

cannot make a furtlier report. A private examination may, however,

and is sometim(!s heard in open Court (rr). The Court can in like

manner by orders made on applications under section 193 of the Act,

in effect alter a purely voluntary winding-up into something very like

a winding-up under supervision (.s). All applications to the C«urt

in a purely voluntary winding-up nuist be made under this section (/).

Such applications must usually be made by summons (k), and no

doubt the Court has under the section a wider discretion than it

would have under a compulsory or supervision ortUsr, for it must be
" satisfied that the determination of the (|uestion or the rer|uued

exercise of the power will be just and beneficial " {x), but the Court

has declined to cut down the effect of the section, and it can be

brought into play on any question which fairly arises in the course

of a winding-up {//). Thus, under it misfeasance proceedings have

been taken (t), and orders for production of docunuMits unckn* section

174 have been made (a). An inspection of books under section 221

can ])e ordered by virtue of this section (/)), the rights of an alleged

dissentient have been determined (//), and the winding-up of a com-

pany has been stayed (c), and also, as has been shown, a stay has

been ordered of actions and executions against a company in volun-

tary winding-up. A Scotch Court has under this section approved

of the manner in which the liquidator has dealt with all proofs sent

in in the liquidation, the application being served on all persons

who had questioned any decision of the liquidators with regard to a

proof (cc). An additional li(juid;itor has also been appointed under

the section (r/), even before a creditor could apply under the section

(r) London Quays and Wan-
houscs (Jo. (1808), ii Ch. 394. For
tlie cnnvprso case, soo Rochdale

Prnprrtji and General Finance Co.

(187!)), 12 C. D. 775, whore on a
compulsory order the Court <lo-

clarerl " tliat all the acts required

or authorii^ed by the above statutes

to 1)6 clone by the official li((uidator

may bo done by the official liqui-

dator above a[)pointed without the

previous sanction or int(?rferenco

of this ('ourt." This ortlor was
made before the Companies (Wind-
ing-up) Act, 1890.

(;•/•) Sec Companies (Winding-up)
Rules, 5 (2).

(.s) Ranees Case (1870), 6 Ch.

104, citing Bank of (librnltar and
Malta (1805), 1 Ch. (>!» ; and Hmn-
jolais Wine Co. (1867), .'} Ch. 15.

(t) NewdeKaap,[VM)><\yV\\. 5S!>.

{u) Companies (Winding-up)
Rules, 1!I0!>, rr. 5, (i, 7, and 8.

(x) Ranees Case (1870), Ch.

104 ; Licensed Victuallers^ General

Plate Glass Insurance Co. (18(i8),

17 L. T. 8 ; Crawford v. M'Cvlloch,

[1!»0!)| S. c. ior,:{.

(//) Union Hank of Kingston-

upon-I/uU (1S8()), 13 C. D. 808;
but cp. Zocdone Co. (1883), 53

L. J. (cji.) 405.

(z) Ranee's Case (1870), Ch.

104. Claims for negligence which
do not come within the misfeasance

section must be made by action,

and nf)t by sunnuons under s. 193 :

II ill's Waterfall J'J.stafe and Gold

Mining Co., ] 1890] 1 Ch. 947.

(a) iSir John Moore Gold Mining
Co. (1878), 37 L. T. 242.

(l>) Kent Coalfields Syndicate,

L1898J 1 Q. B. 7.54.

(c) Titian Steamship Co. (1888),

58 L. T. 178 ; Eastern Investment

Co., [1905] 1 Ch. 352, showing that

this can only be done on the

api)li(ation of a creditor or con-

Iributniy. Sec also the order on

p. 1324, infra.

(cc) Kosmoid Tubes (1911), 49
S. L. R. 9.

(d) Smili(/ht Incande-ieent Gas
Lamp Co., [1900] 2 Ch. 728.
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a contributory lias been allowed to utilize it for liis claim as a

creditor (c). The Scotch Courts have, however, declined to try a

question of WTongful dismissal under the section, on the ground that

proceedings of this natiire were not suitable to the trial of an issue

of fact, and that probably no jury could be summoned (/). It was

intimated in one case (g) that the Court in its discretion would not

decide a question as to the remuneration a manager was entitled to,

where it was of opinion that owing to the company having proved

abortive he ought not in honesty to have claimed any remuneration,

the case under consideration was, however, decided on the ground

that the liquidator had decided the remuneration payable, and that

it was unnecessary for him to come to the Coiu't, as any contributory

(or now creditor) could do so if he felt himself aggrieved. Where
an application is made under this section it is usual to reserve

liberty to apply so that future applications may be made by ordinary

(and not originating) summons and consequently will not require

personal service. A practice has grown up of taking out under the

section an originating summons asking for liberty to apply only (gg).

This course is usually taken to avoid expense or difficulty in effecting

personal service of an originating summons for a balance order, or

for some other order. The originating summons for liberty to apply

is ex parte, and except for the purpose of proving that there is a

voluntary winding-up no evidence will be required. A possible

distinction between compulsory and voluntary liquidation on the

question of dismissal of servants is discussed later. If a creditor

who resides abroad makes an application under the section he will

be required to give security for costs (h). A liquidator, on the other

hand, will not have to give security (i).

Eesolutions for Voluntary Winding-dp.

To return to the resolution for voluntary winding-up, it will be

unnecessary here to recapitulate all the rules which govern meetings

and notices of meetings (n), but a voluntary winding-up resolution

will be bad if the notice for the meeting to pass it was sent out by an

unauthorized person {k). Further, where it is proposed to wind-up

by extraordinary resolution on the ground that the company cannot

by reason of its liabilities continue its business and that it is advis-

able to wind-up, it must be made clear by the notice summoning the

meeting, that the resolution will not require confirmation at a second

meeting (I). For this purpose it will be sufficient if the notice follows

(c) Central de Kaap Gold Mines Ch. 1.

(1899), 69 L. J. (cH.) 18. (ii) See supra, pp. 381 et scq., for

(/ ) Crawjord v. M'Culloch, [1909] writ where resolutions invalid, infra,

S. C. 10f)3. p. 1314.

(f/) Licensed Victuallers^ General (A) Haycrajt Gold Reduction and
Plate Glass Insurance Co. (1868), Mining Co., [1900] 2 Ch. 230;
17 L. T. 8. State of Wyoming Syndicate, [1901]

{gg) For such an order, see infra, 2 Ch. 431 : but cp. Southern Coun-
p. 1318, -where an appUcation is ties Deposit Bank v. Rider and
made under section 188 of the Act; Kirktvood (1895), 73 L. T. 374.

liberty to apply will be reserved by {I) Bridport Old Brewery Co.

th? order on such application. (1867), 2 Ch. 191 ; National Savings
(h) Pretoria Pietcrsburg Railway Bank Association (I'^QG), I Ch. 54:7 ;

(No. 2), [1904] 2 Ch. 359. Silkstone Fall Colliery Co. (1875),

(i) Strand Wood Co., [1904] 2 1 C. D. 38 ; but cp. London Flour
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the terms of section 182 (3) (m). It will not, liowever, it is

thou^iht, be sufficient for it to state that the resolution is to be

extraordinary {n), for an extraordinary resolution will be necessary

even where there is to be a confirmatory resolution (o). Where

the liquidation is part of a scheme of reconstruction the winding-up

will be valid, even though the reconstruction fail if the resolution

for winding-up is entirely separate (p). Where, however, the

resolution states that the winding-up is for the purpose of recon-

struction, there is more difficulty, in such case it would appear

that if the reconstruction scheme is ultra vires, the winding-up will

fail with it (q). One of the consequences that follows on a voluntary

winding-up, is that the company in general meeting appoints one or

more liquidators for the purpose of winding up the affairs and dis-

tributing the assets of the company, and it may also fix the remunera-

tion to be paid to such liquidator or liquidators (r). The non-

appointment of a liquidator will not invalidate a winding-up resolu-

tion {a). A liquidator cannot, where the resolution for winding-up

is special, be validly appointed at the first meeting {t). If the

resolution at such meeting purports to appoint a liquidator, the

appointment will require coiifirmation at the second meeting (w),

and at such second meeting, whether the notice of the meeting is

silent on the point or not, it will be competent to appoint a totally

different person liquidator (x). No notice of an intention to appoint

a liquidator is necessary, for that is the necessary consequence of a

winding-up resolution (?y). As already stated in supervision cases,

the order directs the remuneration of the liquidator to be taxed. If

Co. (1868), 19 L. T. 1.36. This last Ex parte Fox (1871), 6 Ch. 176;

case shows that no special evidence Stone v. City ami County Bank

is necessary to support such a (1877), 3 C. P. D. 282. A con-
, . trary view was, however, taken in

resolution.
^^^^^ ^ Financial Corporation

(m) Stone v. CUy and County
(1873), 16 Eq. 363.

Bank (1877), 3 C. P. D. 282. (y) Companies (Consolidation)

(n) See, however, the remarks of Act, 1908, s. 186 (ii.).

LiNDLEY, J., in Stone v. City and (s) Thomas v. Patent Lionite Co.

County Bank (1877), 3 C. P. D. 282. (1^81) 17 C. D. 250.

, .% crL ,1^ 1 La\ c 4.x (0 Indian Zocdonc Co. (1884), 26
(o) See s. 69 (1) and (2) of the ^/ ^ ^^) . y^^^,^ Tubdcsa Tyre

Act. For forms of notices of meet-
(j^^ [1900] 1 Ch. 408.

ings for voluntary winding-up, see (u) London and Australian Aoency

infra, pp. 1307 and 1308. Corporation (1873), 29 L. T. 417.

(p) Thoimon v. Henderson's (x) Tnnch Tubdcss Tyre Co.,

Transvaal Estates, [1908] 1 Ch. ^^'^^V^IS'^V t?,^' , , r,, w.„
, . . , . , r. , ,• (v) W risk Flannel and 1 wicd ( o.

765, explaining Imperial Bank of (1^75), 20 Eq. 360; Oakcs v. Tur-
China, India, and Japan (1866), quand (1867), L. R. 2 H. L. 325,

1 Ch. 339. 355; Indian Zoedone Co. (1884),

{q) Teede and Bishop (1901), 70 26 C. D. 70; Trench Tubeless Tyre

L. J. (CH.) 409, approved by Co., [1900] 1 Ch. 408, not following

Cozens-Hardy, M.R., and Stearic Acid Co. (1863), 32 L. J.

Fletcher MoTTLTON, L. J., in 27M)m- (ch.) 784; or Anglo-Californian

son V. Henderson's Transvaal Es- Miniiuj Co. v. Lewis (1860), 6

tales, [1908] 1 Ch. 765; see also H. & N. 174.
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the company does not fix tlie remuneration of a liquidator, the

Court can, on an application under section 193 of the Act, fix such

remuneration (z), and, at all events, it frequently does so by consent.

In fixing such remuneration the Court will not always follow the

analogy of the fees prescribed by the General Order of 1868, and will

not allow each letter to be charged for as if it had taken half an hour

of the principal's time (a). The practice is, however, to take such

fees as a guide. Probably rule 186 of the Companies (Winding-up)

Kules, 1909 (6), would apply by analogy to a voluntary winding-up.

Where a liquidator has acted in all good faith on the strength of an

appointment which is invalid the Court cannot fix his remunera-

tion in the ordinary way, as it cannot imply any request by the

company to the liquidator to act, but it will, it has been held, but in

the exercise of what jurisdiction is not quite clear, allow him proper

remuneration for any work he has done and of which the company
has had the benefit for business purposes unconnected with the

winding-up or of which the official receiver has availed himself in a

subsequent compulsory liquidation (c). Where a company has
resolved by special or extraordinary resolution to wind-up voluntarily,

it must give notice of the resolution by advertisement in the

Gazette (d).

A liquidator must within twenty-one days after his appointment,
file with the Registrar of Joint Stock Companies a notice of his

appointment in the form prescribed by the Board of Trade, and if

any liquidator contravenes this provision he will be liable to a fine

not exceeding five pounds for every day during which the contra-

vention continues (e).

Mekting of Creditors.

Every liquidator appointed by a company in a voluntary winding
up must, within seven days from his appointment, send notice by
post to all persons who appear to him to be creditors of the company
that a meeting of the creditors of the company will be held on a date,

not being less than fourteen nor more than twenty-one days after

his appointment, and at a place and hour, to be specified in the
notice, and must also advertise notice of the meeting once in the

Gazette {ce) and once at least in two local newspapers circulating

(z) Allison, Johnson, and Foster, liquidator to contract that his re-

[1904] 2 K. B. 327 ; and see also muneration shall include profes-
Companios (ConsoUdation) Act, sional services.
1909, s. 149 (8) ; Amalgamated (c) Allison, Johnson, and Foster,
Syndicates, [1901] 2 Ch. 181 ; Ee [1904] 2 K. B. 327.
Vimbos, [1900] 1 Ch. 470. This \d) Companies (Consolidation)
will be done on Ex parte applica- Act, 1908, s. 185. For form of
tion. advertisement, see infra, p. 1300.

(a) Amalgamated Syndicates, (c) Ibid., s. 187. In Scotland
[1901] 2 Ch. 181. the fine can only be enforced at

(6) This rule provides that a the instance of the Lord Advocate
person who receives remuneration or a procurator fiscal, as the Lord
as a liquidator is not to be allowed Advocate directs. For form of
any sum in his accounts in respect notice, see infra, p. 1307.
of the performance by any other (ee) For form of this advertise-
person of the ordinary duties of a ment, see infra, p. 1306.
liquidator, and ena1)les a solicitor
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in the district where the registered office or principal phice of business

of the company is situate.

At the meeting (/) to be hckl in pursuance of the foregoing pro-

visions of this section the creditors must determine whether an

application shall be made to the Court for the appointment of any

person as liquidator in the place of or jointly with the liquidator

appointed by the company, or for the appointment of a committee

of inspection, and, if the creditors so resolve, an application may be

made accordingly to the Court at any time, not later than fourteen

days after the date of the meeting, by any creditor appointed for

the purpose at the meeting.

On any such application the Court may make an order either for

the removal of the liquidator appointed by the company and for the

appointment of some other person as liquidator or for the appoint-

ment of some other person to act as liquidator jointly with the

liquidator appointed by the company, or for the appointment of a

committee of inspection either together with or without any such

appointment of a liquidator or such other order as, having regard to

the interests of the creditors and contributories of tlie (;ompany,

may seem just. Apparently on a change of liquidators the new

liquidator will have to summon a meeting under the section (g), if he

is appointed by the company.

No appeal lies from any order of the Court upon an application

under this section.

The Court will make such order as to the costs of the application

as it thinks fit, and if it is of opinion that, having regard to the

interests of the creditors in the liquidation, there were reasonable

grounds for the application, may order the costs of the application

to be paid out of the assets of the company, notwithstanding that

the application is dismissed or otherwise disposed of adversely to

the applicant (h).

Delegation of Authority to Appoint Liquidators.

A company about to bo, or in course of being, wound up volun-

tarily may, by extraordinary resolution, delegate to its creditors,

or to any committee of tliem, the i)ower of a])pointing li<|uidators

or any of them, and of supplying vacancies among tiie licpiidators,

or enter into any arrangement (?) with respect to the powers to be

(/) At sucli a meeting it would cfc Co., 00171 of 1911, Nkvillk, J.,

appear that proxies could not bo .Juno 14, 1911 ; but (juery whether
used as there is no common law tliis had the desired effect as the

right to use them : cp. Harbcn v. li({iiidator ceased to be appointed
Phillips (1883), 2:} C. I). 14. It by tlie company,
would also seem that the vahio of {/;) C()m[)anies (Consohtlation)

a creditor's debt sliould not Ijo Act, 1908, s. 188. For orders under
taken into account on a vote. this section, see infra, pp. 1318

(gr) Where it was desirable to re- et acq.

summon a meeting, Neville, J., (i) See Companies (Consolidation)

reappointed the liquidator so as to Act, 1908, s. 191, post,^. 1279, as to

enable this to be done : Francis when arrangenionts are binding on
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exercised by the liquidators and the manner in which they are to be

exercised any act done by the liquidators in pursuance of any such

delegated power will have the same efEect as if it had been done by

the company (A-). The power given by this provision is never

exercised.

Power to fill Vacancy in Office of Liquidator.

If a vacancy occurs by death, resignation, or otherwise in the

office of liquidator in a voluntary winding-up, the company in general

meeting may, subject to any arrangement with its creditors, fill the

vacancy.

For that purpose a general meeting may be convened by any

contributory or, if there were more liquidators than one, by the

continuing liquidators, or liquidator.

The meeting must be held in manner prescribed by the articles,

or in such manner as may, on application by any contributory or by

the continuing liquidators, be determined by the Court (l).

If from any cause whatever there is no liquidator acting, the

Court may, on the application of a contributory appoint a liquidator,

and it may on cause shown (m) remove a liquidator and appoint

another liquidator (n). It would appear that the last preceding

words enable the Court to appoint an additional liquidator in a

purely voluntary winding up (o), and that it can also appoint a

liquidator in place of one who has resigned (p). Applications of this

sort must be made to the Companies (Winding-up) Court (q). Every
liquidator appointed by the Court will have to give security unless,

which very rarely happens, the order gives directions to the con-

trary. Usually the order does not go until security is given. Such

security will be given to the Registrar in Companies (Winding-up)

and one of the Bankruptcy Registrars, and not to the Board of Trade,

where the liquidation is not compulsory, the practice is the same
as when a receiver in a debenture-holder's action gives security (r).

the recognizance bond or undertaking being mutatis mutandis in the

same form, and for the same amounts.

Cesser of Business and Powers of Company.

Where a company is being wound up voluntarily it ceases from

the commencement of the winding-up to carry on its business,

a company and its creditors and (1892), 68 L. T. 83.

as to appeals from them. (q) Cp. Pcarstori's Application
{k) Companies (Consolidation) (1911), 48 S. L. R. 755.

Act, 1908, s. 190. (r) The practice as to this is set

{I) Ibid., s. 189. out fully above, at pp. 570 ct seq.,

(nt,) As to what will amomit to and it is not thought necessary to
" cause shown," see supra, pp. 952 repeat it here. Sureties will remain
ct seq., under compvilsory winding- liable even if the liqviidator fails to
up, and s. 149 (6) of the Act. pay his pi'emiums, until, in the case

(n) Companies (Consolidation) of a bond, they have applied to
Act, 1908, s. 186 (viii.) and (ix.). the Court to be relieved. See the

(o) Sunlight Incandescent Gas form of recognizance bond and
Latiijj Co., [1900] 2 Ch. 728. undertaking, supra, pp. 585 ct seq.

(p) Sheppey Portland Cement Co.
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except so far as may be required for the beneficial winding-up

thereof ; but the corporate state and corporate powers of the com-

pany, notwithstanding anything to tlie contrary in its articles,

continue until it is dissolved (s).

It has been held that a voluntary winding-up unlike a com-

pulsory winding-up, does not operate as a notice of dismissal to

servants (t), the reasons assigned being that while a voluntary

liquidator is the agent of the company, a liquidator appointed in a

compulsory winding-up is an officer of the Court, and consequently

in the latter, unlike the former case, there is a change of emplo}Tnent.

This view, which is inconsistent with SJmeff's Case (u) and Ex parte

Schumann {v), the latter of Avhich was not cited, is, it is respectfully

submitted, wrong.

It is not correct to say that a liquidator in a compulsory

winding-up is an officer of the Court for the purpose of carrying

on the business of the company, he is only an officer of the Court

for the purposes mentioned in section 173 of the Act {to),

and carrying on the business of the company is not one of those

purposes, and, moreover, a liquidator in a voluntary winding-up is

for some purposes in the same position as an officer of the Court (t).

An examination of Chapman's Case (y) which first decided that the

advertisement of a winding-up order was notice of dismissal to

servants shows, it is thought, that the groxmd of the decision was not

a change of employment, but that such a rule would be convenient,

as it would save giving formal notices in each case, and would not

operate harshly as every one had notice of the winding-up order,

and would know that prima facie that would end the business.

These grounds would seem to apply equally in a voluntary winding-

up where, as already stated, the resolution must be advertised. It

is no doubt true to say that a voluntary liquidator is in a sense the

agent of the company (z), but the same may be said of a liquidator in

a compulsory winding up (a), and in botli cases if there is a deficiency

of assets a creditor of the company while a going concern, is in an

entirely different position to a person whose debt was contracted by

the liquidator (h). The principle of the case now under consideration

(s) Companies (Consolidation) Ansurance Co. (1910), 129 L. T.

Act, 1908, s. 184. Jo. Ili3.

(t) Midland Counlirs Di^lricl (y) (18««i), 1 Kq. iMfi.

Bank v. Attwood, fi»05j 1 Cli. {z) Knoirlcs x. Scott, \\'A\)\\ \ V\\.

;{57. 717.

(?^) (1872), 14 Er|. 417. (o) Anglo-Moravian Hungarian
(r) (1887), L. R. 19 Ir. 240. Junction Railway (1875), 1 C. D.

(w) HiWs Waterfall Estate and 130.

Gold Mining Co., [1896] 1 Ch. 947. (6) International Marine Hydro-
(x) A\(/., he cannot retain moneys pat/iic Co. (1884), 28 C. D. 470;

paid to him undor a mistake of Nati.>nul Arms and Ainmuriition Co.

law: Temple Fire and Accident ( 1885), 28 C. D. 474.
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no tloubt finds some support in The Brighton Arcade Co. v.

Doivling (c), but. the decision in this case would appear to be incon-

sistent alike with the reasoning in SanJccy Brook Coal Co. (d), and
with all the later cases (e). Nor does the decision in Midland
Counties District BanJc v. Attwood{f) find much support from the

dicta of Lord Eshcr in Reid v. Explosives Co. (g), for these dicta only

suggest that a voluntary liquidator can make a fresh contract to

employ a servant, a proposition that may be readily admitted seeing

that in a compulsory liquidation the liquidator has also got this

power (h). In one case leave was given to a voluntary liquidator to

file a contract which section 7 of the Companies Act, 1900, required

to be filed {i), on the ground that if he failed to do so he might be

liable as an officer of the company to penalties (Jc). Prima facie a

winding-up will not terminate ordinary trade contracts which the

company has made previous to liquidation and which are not of a

personal nature (l). On the appointment of a liquidator all the

powers of the directors cease except so far as the comj)any in general

meeting or the liquidator sanctions the continuance thereof {in).

]\Icetings have been summoned in a voluntary winding-up, to appoint

directors, where it was desirable to forfeit shares and the articles

of the company gave the directors power to forfeit shares (w).

Application of Property of Company.

The property of the company must be applied in satisfaction of

its liabilities juiri passu and subject thereto must unless the articles

otherwise provide, be distributed among the members according to

tlieir rights and interests (a). This provision, though only in terms

applicable to a voluntary winding-up is in eft'ect applicable also to

every form of winding-up (p). The provision as to paying the

liabilities of the company pari passu is the reason why, as has already

been stated, the Court will step in and stay actions and other

(c) (1868), 3 C. P. 175. ibid., s. 194, as to summoning
(d) (1871), L. K. 6 Ex. 185. meetings.
(e) Cp. Blade cfc Co.'s Case (1872), (n) Ladd's Case, [18931 3 Ch. 450.

8Ch. 254; Whitetiouse db Co. (1818), (o) Companies (Consolidation)
9 C. D. 595. Act, 1908, s. 186 (1).

(/) [1905] 1 Ch. 357. {p) Cp. Webb v. W/iiffin (1872),
(.7) (1887), 19 Q. B. D. 264. L. R. 5 H. L. 711 ; Bircfi v. Cropper
(li) Ex parte Harding (1867), 3 (1889), 14 A. C. 525. It will

Eq. 341. therefore be unnecessary to go into
(i) Now replaced by s. 88 of the these matters at any length here.

Act. as they have already been fully
(,k) Re X., [1907] 2 Ch. 92. dealt with under compulsory wind-
(l) Tolhurst V. Associated Port- ing-up. Webb v. Whiffin (1872),

land Cement Manufacturers, [1902] L. R. 5 H. L. 711, also shows that
2 K. B. 660; [1903] A. C. 414; the expression "property" in
British Waggon Co. v. Lea (1880), s. 186 (1) means the free property
5 Q. B. D. 149. after paying charges, having

(m) Companies (Consolidation) priority, and includes uncalled
Act, 1908, s. 186 (iii.) ; and see capital.
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proceedings in a voluntary winding-up (q), and where the company is

insolvent section 207 of the Act iin2)orts the bankruptcy rules in a

voluntary winding-up just as it does in a compulsory liquidation (r).

All costs, charges, and expenses properly incurred in the voluntary

winding-up of a company including the remuneration of the liquida-

tor are payahh^ out of the assets of the company in priority to all

other claims (s). Here again the rule is apparently similar to the

rule in a compulsory winding-up which has already been considered.

It would seem that the Court can also as in a compulsory liquidation,

make a special order as to costs {t). As already stated, debts in-

curred by the liquidator have priority in the same way as in a com-

pulsory winding up (m), and where proceedings have been unsuccess-

fully brought, defended or continued by a liquidator, any costs he

or the company is ordered to pay will have priority (x) and be

payable immediately {y), just as in a compulsory liquidation.

A li(|uidator who discontinues proceedings for calls commenced
by the company before liquidation and then takes proceedings to

enforce the same calls, will not be restrained from taking such pro-

ceedings until he has paid the costs of the action, but if lie is successful

such costs will be set off against the amount he recovers {z). If a

supervision order is made the costs of the petitioner and of tlie

liquidator's soliciitor on the petition and for work done by tlie

authority of the liquidator after the order will have priority to the

remuneration of the liquidator for the period prior to tlie order (a).

It has been held, however, that the costs of the liquidator prior to

the supervision order have priority to the petitioner's costs (?;). It

may be doubted, however, whether this case will stand witJi Tl/e

tSanilanj Burial Associalion (a), which was a decision of the Court of

Appeal, and which certainly seems to indicate that rule 187 of the

Conq)ani(\s (Winding-iq)) Rules, 1909, applies in a voluntary as well

as a compulsory winding-up, although it is in terms only applicable

to a compulsory wiiiding-ui^. Of course, certain of the costs mentioned

in the rule could only arise in a compulsory winding-up. Apnrt

from any special order, the costs of a purely voluntary li(|uidation

(q) Cp. Sablonu're Hotel Co. (18G6), Case (186!)), 8 Eq. 94 ; but see also

3 Eq 74. Thurso New Gas (Jo. (1889), 42 C D.

(r) r/zomrts .SV/// ct- Co. (1908), 9S 480; Snyder Dynamite Projectile

L. T. 5.58. Co., [189.3] W. N. 37.

(s) Companies ((Vmsolidatioii) (//) Up. London Metallurgical Co.,

Act, 1908, s. 190. [189.5] 1 Ch. 758.

(<) See iftic/., ss. 171 and 193. (-) United Service Association,

(u) National Arms and Ammvni- [1901] 1 Ch. 97.

tion Co. (1885), 28 C. D. 474. (a) Sanitary Burial Associalion,

(x) Wenborn ik Co., [1905] 1 Ch. [1900] 2 Ch. 289.

413; London Drapery Stores, [IA9S\ (b) New York Exchange, [1893]
2 Ch. 684; E.v parte Smith (1807), 1 Ch. 371.

3 Ch. 125; Bailey and Leetluvna
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will not be taxed as a rule, but in supervision cases the order directs

such taxation, and in such case a liquidator who wishes to appeal,

and to get his costs out of the assets in any event, should apply to

the Judge for leave to appeal from his decision (c).

Powers of Liquidators.

Where several liquidators are appointed every power given to

liquidators may be exercised by such one or more of them as may
be determined at the time of their appointment or in default of

such determination by any number not less than two {d). It would

seem that where there are several liquidators, they cannot authorize

one of their number even to sign a specific bill or to do any siugle

act in exercise of their powers as liquidators {e), and certainly where

bills to a certain amount are to be renewed, and the old bills liave to

be handed over, and the dates and amounts of the new bills have to

be settled these matters cannot be left to one liquidator, as they

involve the exercise of a discretion (e). A director who is also one

of several liquidators cannot, of course, accept a bill after the wind-

ing-up resolution, and if he does do so the company will in no way
beliable (/).

The liquidator may, without the sanction of the Court, exercise

all the powers by the Act given to the liquidator in a winding-up by

the Court {g).

In a liquidation it is, apart'from special provisions like section 192,

the duty of the liquidator to sell the assets for cash {h).

His powers under the sub-section above-mentioned include in

a purely voluntary liquidation {i) the powers conferred on a liquidator

in a compulsory winding-up {k) by (1) section 151 of the Act
; (2)

presumably the power conferred by section 150 of the Act of taking

into his custody or under his control all the property and things in

action to which the company is or appears to be entitled {I) ; and a

liquidator has also (3) power to summon general meetings of the

company for the purpose of obtaining the sanction of the company

by special or extraordinary resolution, or for any other purpose he

thinks fit (m)
; (4) power with the sanction of an extraordinary

resolution of the company to do any of the things authorized by

section 214 of the Act, that is to say

—

(c) City and County Investment Act, 1908, s. 186 (iv.).

Bank (1879), 13 C. D. 475. (h) Bisgoodv. Henderson's Trans-

id) Companies (Consolidation) vaal, [1908] 1 Ch. 743.

Act, 1908, s. 186 (vii.). (i) The cases where a voluntary
(e) Re Metropolitan Bank and winding-up is continued under

Jones (1876), 2 C. D. 366 ; Ex parte supervision can be more con-
Agra and Masternian's Bank (1871), veniently considered later.

6 Ch. 206 ; Birmingham Banking (k) See as to these supra, pp. 1004
Co. (1868), 3 Ch. 651 ; Ex parte et seq., under compulsory liquida-

London and South Western Bank tion.

(1867), 36 L. J. (CH.) 807. (I) Cp. Kent Coalfields Syndicate,

if) Bolognesi's Case (1870), 5 Ch. [1898] 1 Q. B. 754.

567. (m) Companies (Consolidation)
(gr) Companies (Consohdation) Act, 1908, s. 194(1).
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(1) To pay any classes of creditors in full.

(2) To make any compromise or arrangement with creditors or

persons claiming to be creditors or having or alleging themselves to

have any claim present or future certain or contingent ascertained

or sounding only in damages against the company or wliereby the

company may be rendered liable.

(3) Power to compromise all calls and liabilities to calls, debts

and liabilities capable of resulting in debts and all claims present or

future certain or contingent ascertained or soimding only in damages

subsisting or supposed to subsist between the company and a con-

tributory or alleged contributory or other debtor or person appre-

hending liability to the company and all questions in any way
relating to or affecting the assets or the winding-up of the company
on such terms as may be agreed and to take any security for the

discharge of any such call debt liability or claim and give a com-

plete discharge in respect thereof.

These j)owers have already been considered so far as they affect

liquidations under orders of the Court {mm) ; here it is only necessary

to add that a creditor cannot impeach a compromise, on the ground

that it has not been sanctioned by an extraordinary resolution, such

resolution only being required for the purpose of protecting the

company against its liquidator and the liquidator himself (n). A
voluntary liquidator may not without the leave of the Court com-
promise a claim that has been submitted to the Court, but the onus

of proof will lie on the person seeking to upset the compromise (o).

Any arrangement entered into between a company about to be,

or in the course of being, wound-up voluntarily, and its creditors,

will, subject to the right of appeal below mentioned, be binding on

the company if sanctioned by an extraordinary resolution, and on
the creditors if acceded to by three-fourths in number and value

of the creditors.

Any creditor or contributory may, within three weeks from the

completion of the arrangement, appeal to the Court against it, and
the Court may thereupon, as it thinks just, amend, vary, or confirm

the arrangement (p).

In addition, compromises or arrangements may be entered into

as has already been stated, under section 120 of the Act with the
sanction of the Court.

The liquidator in a voluntary winding-up may exercise the powers
of the Court under the Act of settling the list of contributories and
making calls, and must pay the debts of the company and adjust

the rights of the contributories amongst themselves. The list of

(7nm) Supra, pp. 1036 e< seg., and Insurance Co. (1869), 20 L. T. 685.
1174 and 1175. (o) Ex parte Miller (1867), 2 Ch.

(n) Cyclertiakers' Co-operative 692.
Supply Co. V. Sims, [1903] 1 K. B. (p) Companies (Consolidation)
477 : English and Scottish Marine Act, 1908, s. 191.
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contributories will be prima facie evidence of the liability of the

persons therein named to be contributories (q). The other powers

of the Court, so far as they are exercisable in a voluntary

liquidation (r), are exercisable by the Court on an application

under section 193 of the Act.

The provisions contained in section 186 (v.) and (vi.) of the Act

would, however, appear to give the liquidator the powers which the

Court has on a compulsory winding-up under section 163 and 166 of

the Act, except the power of rectifying the register (s). As to this the

Act provides (/) that in the case of a voluntary winding-up every

transfer of shares, except transfers made to or with the sanction of the

liquidator and every alteration in the status of the members of the

company made after the commencement of the winding-up will be

void. A transfer authorized by a liquidator under this section will free

tlie transferor from liability to be put on the A list of contributories,

the transferee being put there in his place. If there have been

several transfers sanctioned by the liquidator all the transferors

will be placed on the B list of contributories (m). The Court has

power to rectify the register for the purpose of settling the list of

contributories {x), but it cannot do so in a voluntary, any more than

in a compulsory, liquidation where there is a voidable contract with

the contributory which he has not taken proceedings to repudiate

before the commencement of the liquidation (y), or the stoppage of

the business of the company (z), whichever happens first (a).

Rules 77 to 82 of the Companies (Winding-up) Rules, 1909, which

relate to the settling of the list of contributories in a compulsory

liquidation, are not in terms applicable to a voluntary winding-up,

though, no doubt, the liquidator in such a winding-up will use

them as a guide to his duties. With regard to the rules for making

calls {h), these would, with the exception of rule 87, seem to have no

application to a voluntary winding-up. In such case it would appear

to be the duty of the liquidator to decide what call is to be made, and

then to give notice to each contributory informing him of the call

and requiring him to pay it. For this purpose he signs an instrument

of call and sends it to all contributories affected by the call {bh).

(q) Companies (Consolidation) is the case even where the assets

Act, 1908, s. 180 (v.) and (vi.). of the company are sufficient to

(r) See mipra, pp. 1269 and 1270, pay all liabilities and the costs ot"

as to this. windine-iip : Burgess's Case (1880),

(s) I.e. settling a list of con- 15 C. D. 507.

tributories and making calls. (z) Tennent v. City of Glasgow

(i) Companies (Consolidation) J5anA; (1879), 4 A. C. 615.

Act, 1908, s. 205. (a) For certain exceptions to this

(u) National Bank of Wales, rule, see stipra, p. 224 and pp. 233

Taylor's, Phillips's, and Richard's and 234.

Cases, [18971 1 Ch. 298. (b) Companies (Winding-up)

Ix) Cp. Sussex Brick Co., [1904] Rules, 1909, rr. 83-87, supra, pp.
1 Ch. 598. 1106 and 1107 and 1170.

{y) Stone v. City and Countif (bb) For form of instrument of

Bank (1877), 3 C. P. D. 282. Thid call, infra, p. 1308.
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The Court will in a proper case, make a balance order (t) under section

193 of the Act, and rule 87 (d) of the Companies (Winding-up) Rules,

1909, for payment of calls.

With regard to payment of debts it is not necessary for every

debt to be strictly proved in a voluntary winding-up {e).

Debts may be proved in a voluntary winding-up by delivering

or sending through the post to the liquidator an affidavit (/). The

persons who may make and the contents of affidavits verifying debts

are the same as in a compulsory winding-up {(j), but affidavits may
not in a voluntary winding-up be sworn before the persons named in

rule 93 of the Companies (Winding-up) Rules, 1909. With regard

to the rest of the rules relating to proofs in the Companies (Winding-

up) Rules, 1909, all of them (h) except rule 101 relating to trans-

mission of proofs by the official receiver to the liquidator, apply to

a voluntary winding-up.

With regard to the admission and rejection of proofs subject to

the provisions of the Act, and unless otherwise ordered by the Court,

a voluntary liquidator may from time to time fix a certain day, not

less than fourteen days from the notice, on or before which the

creditors of the company are to prove their debts or claims or to be

excluded from the benefit of any distribution made before such

debts are proved and the liquidator must give notice in writing of

the date so fixed by advertisement in such newspaper as he con-

siders convenient and to the last known address or ])lace of abode

of each person who to the knowledge of the licpiidator claims to be

a creditor, and whose claim has not been admitted (i). The rules

as to examination of proofs (A*), as to appeals by creditors (/), and as

to the power of the Court to expunge proofs (ni) apply to a voluntary

liquidation, but not the other rules comprised under the heading
" admission and rejection of proofs and appeals to the Court "

(>?).

The rules as to " dividends in a winding-up by the Court " would

(c) See supra, pp. 1170 et seq., as of proof, rule 95 as to discounts to

to the effect of a balance order. A be allowed on proofs, rule 96 as to

liquidator maj', however, apply to periodical payments, rule 97 as

the Court for leave to make a call to interest, rule 98 as to proofs for

as was done in The Law Guarantee future debts, rule 99 as to work-
Trust and Accident Society, 00422 of man's wages, rule 100 as to pro-

1909. See order, infra, p. 1321, a duction of bills of exchange and
supervision case. promissory notes.

(d) Forms 60, 61, and 62 in the (i) Companies (Winding-up)
appendix to tlie Companies (Wind- Pvules, 1909, r. 102. See also the

ing-up) Rules, 1909, would senin to remarks of Farwkll, J., in Puis-

be applicable to a voluntary wind- ford v. Devenish, [1903] 2 Ch. 625.

ing-up. See supra, pp. 1180 and For form of advertisement, see in/ra,

1181, 1184 and 1186. p. 1306.

(c) See Companies (Winding-up) (k) Companies (Winding-up)
Rules, 1909, r. 88, as to proof in a Rules, 1909, r. 103.

compulsory winding-up. (I) Ibid., r. 104.

(/) Ibid., T. 89. (m) Ibid., rr. 105 and 106.

(7) See Companies (Winding-iij)) (n) //^vV/., rr. 107-114. fiee supra.

Rules, 1909, rr. 90, 91, and 92. l''or p[>. 1242 and 1243 for these rules

all these rules, .su;:>/*a, pp. 1239 cKsc^. and those referred to in the pre-

(ft) They are rule 94 as to costs ceding notes.

S.C.L. 4: N
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appear to have no application (o), and the same may be said in regard

to the rules as to meetings (p).

Keconstruction .

Where a company is proposed to be or is in the course of being

wound-up altogether voluntarily, and the whole or part of its business

or property is proposed to be transferred or sold to another company

(in the section called the transferee company), the liquidator of the

first-mentioned company (in the section called the transferor com-

pany) may, with the sanction of a special resolution of that company,

conferrino- either a general authority on the liquidator or an authority

in respect of anv particular arrangement, receive in compensation

or part compensation for the transfer or sale, shares, policies, or

other like interests in the transferee company, for distribution among

the members of the transferor company, or may enter into any other

arrangement whereby the members of the transferor company may,

in lieu of receiving cash, shares, policies, or other like interests, or

in addition thereto, participate in the profits of or receive any other

benefit from the transferee company.

Any sale or arrangement in pursuance of this section will be

binding on the members of the transferor company.

If any member of the transferor company who did not vote in

favour of the special resolution at either of the meetings held for

passing and confirming the same expresses his dissent therefrom in

writing addressed to the liquidator and left at the registered office

of the company within seven days after the confirmation of the

resolution, he may require the liquidator either to abstain from

carrying the resolution into effect, or to purchase his interest at a

price to be determined by agreement or by arbitration in manner

provided by the section.

If the liquidator elects to purchase the member's interest the

purchase money must be paid before the company is dissolved, and

be raised by the liquidator in such manner as may be determined

by special resolution.

A special resolution will not be invalid for the purposes of the

section by reason that it is passed before or concurrently with a

resolution for winding-up the company, or for appointing liquidators
;

hnt, if an order is made within a year for winding-up the company by

or subject to the supervision of the Court, the special resolution will

not be valid unless sanctioned by the Court.

For the purposes of an arbitration under the section the pro-

visions of the Companies Clauses Consolidation Act, 1845, or, in the

case of a winding-up in Scotland, the Companies Clauses Consolida-

tion (Scotland) Act, 1845, with respect to the settlement of disputes

by arbitration, are incorporated with the Act ; and in the con-

struction of those provisions the Act will be deemed to be the special

(o) Companies (Winding-up) (p) Ibid.. VT. 115-Hd,

Rules, 1909, rr. 150 and 151,
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Act, and " the company " will mean the transferor company, and

any appointment by such incorporated provisions directed to be

made under the hand of the secretary or any two of the directors

may be made under the hand of the liquidator, or if there is more

than one liquidator, then of any two or more liquidators (q).

.
Any agreement which provides for the sale of the assets of a

company for shares or other interests in another company and for

distribution in specie of the shares or other interests so acquired in

the winding-up of the transferor company, and which is not made
under the powers conferred by this section, will be ultra vires in the

sense that it will only be binding if all the members of the transferor

company agree to it (r). Such assent may in some cases be inferred

from the acquiescence of such members (s), but the Court will be

very slow to infer acquiescence from the mere fact that an agreement

which does not deal with the distribution of the proceeds of sale has

been sanctioned, even where prior to the resolution giving such

sanction, a circular has been sent round showing that it is proposed

to vary the rights of members (t).

Even since Bisgood v. Henderson's Transvaal Estates (u), it is a

little difficult to say whether an agreement for sale which does not

expressly mention either winding-up or distribution will be in-

validated by the fact that contemporaneously or almost contempo-

raneously a scheme is put forward for winding-up and distribution

in a manner not sanctioned by section 192. If the liquidator of

the transferor company is selling, it would appear to be clear

that the agreement will be invalid (x). Further, where there is

a winding-up resolution passed at the same time or within a day
or two of the resolution sanctioning the agreement, the agreement
itself will fail (y). But where the agreement is sanctioned and
it does not deal with either winding-up or distribution and there has
been no further resolution, it may be that the Court will be slow to

declare the agreement invalid, even where a circular has l)oen sent
round stating that liquidation, coupled with a distribution not

{q) Companies (Consolidation) (1898), 14 T. L. R. 338; Somes v.

Act, 1908, s. 192. For forms of Currie (1855), 1 K. & J. 605;
agreement and circular under this Rivingtoii's Case (1873), 17 Sol. J.
section, infra, pp. 1309 et scq., and 403, 406.

see as to assurance companies, awpra, (i) North West Argentine Raihvay
pp. 752 et seq. Co., [1900] 2 Ch. 882.

(r) Bisgood v. Henderson's Trans- (u) [1908] 1 Ch. 743. For order
vaal Estates, [1908) 1 Ch. 743 ; in this case, infra, p. 1313.
Manners v. St. David's Gold and {x) Payne v. Cork Co., [1900] 1

Coj}per Mines, [1904] 2 Ch. 593 ; Ch. 308.

Bisgood v. Nile Valley Co., [1906] [y) Bisgood v. Henderson's Trans-
1 Ch. 747. See supra, pp. 724 et vaal Estates, [1908] 1 Ch. 743, over-
•tc^., as to reconstructions with the vnVmg Cotton v. Imperial andForeign
sanction of the Court imder s. 120 Agency and Investment Corporation,
of the Act, a.nd General Motor Cab [1892] 3 Ch. 454; Doughty v.
Co., [1912] 132 L. T. Jo. 534; 28 Lomogrunrfa i?f(/s [1902] 2 Ch. 837 ;

T. L. R. 352, supra, T^Tp. 727 and 728. and Fuller v. White Feather Reward
(s) Beeston Pneumatic Tyre Co. Co., [1906] 1 Ch. 823.
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sanctioned by section 192, will follow (z), the reason apparently-

being that in such case the shares acquired become assets of the

transferor company, and may be dealt with as such (2).

Section 192 deals with a sale of part only of the assets (a), as well

as with the sale of all the assets and it would therefore seem that

Wall V. London and Northern Assets (6) would scarcely be followed

now. Nor is the case of Griffith v. Paget (c), which was there cited,

an authority for the proposition that an agreement for sale will be

valid, even where it contains a clause as to a wrongful distribution,

for in Griffith v. Paget (c) such clause was not in the agreement, and

the person complaining was getting too much and not too little, and

it was from the beginning obvious that as ultimately happened (d)

the share-holders who were injured by the scheme might all consent

to the proposed distribution and agree to give a bonus to the other

shareholders. Section 192 then does not alter the rights of members

except so far as it allows of a distribution in specie and not a sale of

the shares acquired (p), and therefore, where there are preference

and ordinary shares in the transferor company and the preference

shares have no priority on a return of capital, the shares in the

transferee company which form the consideration for the sale, must

all rank jyari passu (/). It has been held (g) that a clause in an

agreement providing for a special payment by the transferee com-

pany to the directors of the transferor company did not vitiate the

agreement because it was simply a subsidiary clause, apj^arently

the clause in question did not in the particular facts of the case

injure the applicant. A clause in the memorandum or articles of a

company which purports to exclude dissentients from the rights

conferred on them by section 192 will be simply bad, for it will not

be such an agreement as is contemplated by section 192 (3). Such

an agreement must probably be made either with the liquidator or

with the company immediately before the resolutions for winding-up

and reconstruction (h).

A liquidator may by his conduct waive (i) a benefit arising from

(z) Mason V. Motor Traction Co., (/) Simpson v. Palace Theatre

[1905] 1 Ch. 419, which is ap- (1893), 69 L. T. 70.
parently not overruled by Bisgood

(^^ Southall v. British Mutual Life
V. Hendersons Transvaal Estates, a„„„,^„^„ e «•* /io'7i\ c/-^u ci^
rir>rvmi rii nin T> Assitrance iiocietv (187 1), o ijh. 61 A t

[1908] 1 Ch. TJrS ; see per Buckley,
, r-

!f\ J'

L. J., at p. 752, and cp. Archer v. ^^e also Kaye v. Croydon Tramways,

Normanhy Ironworks, Times News- [1898] 1 Ch. 358 (which, however,
paper, November 25th, 1911. does not turn on this section), and

(a) City and County Investment the judgment of Vaughan Wil-
Co. (1879), 13 C. D. 475. liams, L.J., therein.

(c) (1877) ^5 C^'d^SM ^^'^ ^''''''^ ^"''^'^ ^- ^^''^Pi^Ston,

\d) Griffith v' Paget '(1877), G
^o«i&med Pick and Shovel Syndic

CD. 511. cate, [1899] 2 Ch. 80; Payne v.

(c) See the cases above cited, and ^°^^' ^'^•> [1900] 1 Ch. 308.

in \}a,Ttic\i\&v Griffith Y. Paget (1811), (i) As to the power of a liqui-

5 C. D. 894. dator to make such waiver, see
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a condition of the section which was inserted for the benefit of the

dissentient member, and so a notice of dissent which has not been left

at tlie registered office of the company, but has been accepted by the

liquidator, will be good (k), and likewise a notice given and accepted

between the meetings for passing and confirming the special resolu-

tion, though possibly it would be otherwise in the case of a notice

given before the first meeting (Z). A person who wishes to dissent

must not only give notice in writing of his dissent within the seven

days allowed by section 192 (3), but he must also within that period

require the liquidator in writing either to abstain from the agree-

ment or to purcliase his interest (m). The notice will not, however,

be invalid if it requires the liquidator either to abstain or to purchase

the dissentients' interest at a given price (n). Where the directors

of a company wrongfully refused to register a transfer, the Court will

rectify the register so as to make a notice of dissent given by the

transferee, retrospectively good (o). Where a person has given

notice of dissent he will still remain liable to the creditors of the

company (p), except, of course, in cases where the new company is

to pay the debts of the old company, and the creditors have done

some act which precludes them from looking to any one but the new
company for payment of their debts (q). And a liquidator should not

in furtherance of a scheme take a transfer of the dissentients' sliares,

for section 192 does not contemplate such a transfer, and it will not

relieve the dissentient from the debts of the old company (r), though

it may possibly relieve him from debts incurred by the liquidator him-

self after the transfer, including debts in carrying out the scheme (s).

Where a reconstruction is lond fide a holder of fully paid shares

in tlie transferor company who has received shares in the transferee

company will not be liable to be treated as though he had not paid

for his shares in full on the ground that part of his paid-up capital

Companies (Consolidation) Act, 022 ; Ex parte Jeaffreson (1870),

1908, ss. 151 (2) (b) and 186 (iv.). 19 W. R. 57, where calls on the

(A;) Brailey v. Rhodesia Conaoli- shares in the new company had
dated, [1910] 2 Ch. 95. been paid.

(I) London and Westminster Bread (q) St. Nazaire Co. (1878), 37

Co. (1890), 59 L. J. (cH.) 155. L. T. 52 ; Taurine Co., Anning and
Possibly the notice in this case was Cobb's Case (1878), 38 L. T. 53,

a continuing notice. where a creditor who had without

(m) Union Bank of Kingston- knowing of a reconstruction gone
upon-Hidl (1880), 13 C. D. 808. on dealing witli the new company,

(n) Anglo-Italian Bank and de and had treated pajrments by the

/?o,sa2 (18(57), L. R. 2 Q. B. 452. new company lus paying debts of

(o) Sussex Brick Co., [1904] 1 Ch. the old company was held not to bo

598. A person who has transferred entitled when he discovered the

shares, will be trustee of such shares true state of facts to turn round
for his transferee, and the latter will and treat such payments as having
therefore be entitled to the benefit been primarily made in respect of

of any new shares issued in right of the new company's own deltt-.

the shares transforrerl ; Rooney v. (r) Fininfir'* Case (1870), 6 Ch. 90.

Stanton (1900), 17 T. L. R. 28. (s) Poole's Executor's Case (1873),

ip) Part's Case (1870), 10 Eq. 8 Ch. 702.
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has been returned to him {t). Notices for sanctioning a scheme

under section 192 must show that it is proposed to carry out the

scheme under that section (ii).

Both amalgamations and reconstructions can be carried out

under the section. An amalgamation involves the idea of two or

more companies joining their businesses or part of their businesses

together, it need not necessarily be carried out by both selling to a

third company, a reconstruction involves the idea of the same

business or part of the same business being carried on by a new

company consisting of substantially the same persons as the members

of the old company {x).

On a sale under section 192 (y)
—

(1) The consideration to be received by the transferor company

may consist of partly paid shares in the new company (z).

(2) Shareholders of the transferor company may be required to

apply for shares in the transferee company within a given time {a).

Indeed, if there is no such provision they will be bound to apply

within a reasonable time (&), it would seem, however, that such

time should not be made to run before the agreement with the

transferee company is actually entered into (c).

(3) Shares which are not applied for by members of the trans-

feror company within the time fixed or as the case may be within a

reasonable time may be placed at the disposal of the transferee

company {d).

(4) Shares which are not applied for within such time as above

mentioned may be sold and the proceeds distributed among the

members of the transferor company who have neither applied for

(J) Ex parte Norton (1863), 2 set out below.

N. R. 562. (z) Postlethwaite v. Port Philip

(m) Imperial Bank of China, and Colonial Gold Mining Co,

India, and Japan v. Bank of (1889), 43 C. D. 452; Mason v.

Hindustan, China, and Japan (1S68}, Motor Traction Co., [1905] 1 Ch.

6 Eq. 91 ; Ex parte Fox (1871), 6 419.

Ch. 176. (a) Postlethwaite v. Port Philip

{x) South African Supply and and Colonial Gold Mining Co.

Cold Storage Co., [1904^] 2 Ch. 26S ; (1889), 43 C. D. 452; Burdett-

Hooper v. Western Counties and Goutts v. Trus Blue (Hannans)
South Wales Telephone Co. (1893), Gold Mines, [1899] 2 Ch. 616;
41W. R. 84; aee alfio New Zealand Weston v. New Guston (1890), 62

Gold Extraction Co. (Newbery Van- L. T. 275
; (1891), 64 L. T. 815.

tin) Process v. Peacock, [1894] (6) Zuccani v. Nacupai Gold

1 Q. B. 622 ; Wall v. London and Mining Co. (1889), 61 L. T. 176.

Northern Assets, [1898] 2 Ch. 469 ; (c) South Australian Petroleum
Ex i^arte Bagshaw (1867), 4 Eq. Fields, [1894] W. N. 189.

341. (d) Burdett-Goutts v. True Blue

(y) See Bisgood v. Henderson's {Hannans) Gold Mines, [1899] 2

Transvaal Estates, [1908] 1 Ch. Ch. 616 ; and see Nicholl v. Eher-
743, for the first four propositions hardt Co. (1889), 61 L. T. 489.
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shares in the transferee company nor dissented {r). If both agree-

ment and scheme are silent on this point such shares should be sold

and the net proceeds divided in this manner (/).

(5) Shares in the transferee company may be given direct to

members of the transferor company (/;).

(6) The scheme may provide for calls being made for the purpose

of paying all or a part of the debts of the transferor company (A),

or that calls shall be made by the transferor company and that the

proceeds thereof shall be paid to the transferee company (i), but

apparently it cannot provide for calls being made on all members

of the transferor company, or it would seem even on such of them as

take shares in the transferee company, in the event of the assets of

the transferor company proving not to be of a certain value (k), nor

can it require members of the transferor company to pay a sum for

the privilege of having shares in the transferee company allotted

to them (/).

(7) On such a scheme the transferee company may, subject to

the provisions of section 89 of the Act, pay an underwriting commis-

sion to persons who agree to purchase such of their shares as are not

apphed for by members of the transferor company, even though

such shares form part of the shares to which such members would

have been entitled had they applied, and are partly or wholly

paid up (w).

(8) The sale may be to a trustee for an intended company (n),

but it cannot be to a speculator who is to form any sort of company

he likes {o).

(9) The section applies to mutual assurance companies and to

companies registered under Part VII. of the Act, even where they

have only registered to get the benefit of its provisions (p).

{p.) Postlethwaite v. Port Philip and Japan v. Bank of Hindustan,

and Colonial Gold Mining Co. China, and Japan (1868), 6 Eq. 91.

(1889), 43 C. D. 452. (m) Barrow v. Paringa Mines,

(/) Lake View Extended Gold [1909] 2 Ch. 659; Booth v. New
Mine (Western Australia), [1900] Afrikander Gold Mining Co., [\^Q2]

W. N. 44. 1 Ch. 295, cannot be regarded as

{g) City and County Investment law since the Companies Act, 1907,

Co. (1879), 13 C. D. 475; Postleth- altered the law as to underwriting.

waite V. Port Philip and Colonial See also Canning Jarrah Timber

GoZrfil/mm(7Co. (1889),43C. D.452. Co. [Western Australia), [1900) 1

(h) Bank of South Australia {No. Ch. 708.

2), [1895] 1 Ch. 578. (n) Hester db Co. (1875), 44 L. J.

(i) New Zealand Gold Extraction (ch.) 757 : Canning Jarrah Timber

Co. {Newbery-Vautin Process) v. Co. {Western Australia), [1900] 1

Peacock, [1894] 1 Q. B. 622. Ch. 708.

{k) Clinch v. Financial Corpora- (o) Bird v. Bird's Patent Deo-

tion (1868), 5 Eq. 450; (1869), 4 dorizing and Utilizing Sewage Co.

Ch. 117. (1874), 9 Ch. 358.

{I) Imperial Bank of China, India, (jp) Southall v. British MtUual
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Members of the transferor company wlio do not dissent cannot

be compelled to take shares in the transferee company (</), and if

the directors of the transferee company proceed to put their names

on its re<>ister, they will be entitled to have such register rectified (r).

An application for shares in the transferee company which is for-

ward'^d to the liquidator of the transferor company can be with-

drawn at any time before it is accepted by the transferee company (s),

and where the contract is to allot the shares to the transferor com-

pany or its nominees, the transferee company may not put the

transferor company on its register against its will except possibly

in cases where there has been an unreasonable delay in furnishing

a list of nominees, for the intention cannot have been to have a

company which is to be deprived of its assets as a contributory (t).

The section does not authorize a sale to a foreign company (w),

or indeed to any company which is not a company within the defini-

tion contained in 285 of the Act (x), possibly this might in some

cases be got over with the help of section 203 of the Act, by the

transferee company registering under Part VII. of the Act, but, as

stated in an earlier part of this work, a foreign company cannot

register under the Act {jlx).

The Court cannot under section 192 (5) and section 193 make an

order validating a sale under the section unless either a compulsory

or a supervision order has been made (y), and there have been cases

where a sixpervision order has been obtained, in order that the Court

might forthwith make an order which would be binding on creditors

and contributories alike (2:). The Court can where there is a com-
pulsory liquidation (a), or a winding-up subject to supervision (h),

sanction a scheme which, if the company was in purely voluntary

liquidation, could be carried out under section 192. Where the

Court is asked to do this a special resolution is not necessary (fc).

Life Assurance Society (1871), G force, Ex parte Fox (1871), 6 Ch.

Ch. 614. Having regard to s. 263 176, cannot be regarded as law.

of the Act, this case is, it is thought, {x) I.e. a company formed and
in spite of Thomas v. United Butter registered under the Joint Stock

Companies of France, [1909] 2 Ch. Comj.anies Acts, on the Companies
484, still law. Act, 1862, or the Companies (Con-

(q) Higgs' Case (1865), 2 H. & M. soHdation) Act, 1908.

657 ; Ex parte Bagsliaw (1867), 4 {xx) See stipra, p. 25.

Eq. 341 (y) Callao Bis Co. (1889), 42 C. D.
(?•) Los^s Case (18(i5), 34 L. J. 169. For a supervision order sane-

(f'H.) 609. tioning such an agreement, see

(.•<) \Yallace:sCase,\V.)(){)yiV\\.(Jl\. The Vanguard Motorbus Co., 008 of

(t) National Standard Life As- 1909, set out?)o.'*<, pp. 1316and 1317.

svrance Corporation (1911), 21 T. 1j. (z) New Flagstaff Mining Co.,

R. 271. [1889], W. N. 123.

(u) Tliomas v. United Butter (a) Agra and Masterman's Bank
Companies of France, [1909] 2 Ch. (1866), cited 12 Eq. 509 n.

484. Since the Companies (Con- (ft) Imperial Mercantile Credit

solidation) Act, 1908, came into Association (1871), 12 Eq. 504;
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A reconstruction scheme will in no way relieve the liquidator of

the transferor company from the duties to creditors which fall on a

liquidator in every winding-up, and he will have not only to

advertise for such creditors, but to send notices to such of them as

he knows of, even where the transferee company is liable under

its contract with the transferor company to pay sucli debts (c).

The shares to be acquired by members of a transferor company

under a reconstruction scheme under the section do not form part of

the assets of that company (d).

The proper course to be taken by creditors who conceive that they

are aggrieved by a reconstruction scheme is to present a petition for

a winding-up order or for the winding-up of the Court subject to

supervision, so that the scheme, if it is to go through, shall at least

require the sanction of the Court. A creditor who lies by for a year

and omits to present a petition will not be able to go behind, and

will be bound by the scheme {e). A contributory, too, may petition

for a winding-up by or under the supervision of the Court, and will

obtain an order if he can show that the scheme is an unfair one, and

that the minority of the members of tlie company are being oppressed

by the majority (/). As tlie transferee company cannot ordi-

narily (g) be a party to a petition for winding-up by or under the

supervision, the Court will not on a contributory's petition incpiire

whether or no an agreement for reconstruction which has actually

been entered into {h) between a transferor and transferee company
is ultra virea of the former (?'). The Court will, however, where a

case has been made showing that the reconstruction scheme is not

capable of being confirmed by the members of the transferor com-

pany {Ic), and is nltra vires of that company, give the petitioner leave

to use that company's name in proceedings against the transferee

company for setting aside the agreement, and stand the petition

over pending such proceedings (i).

In all proceedings to invalidate a reconstruction scheme on the

ground that it is ultra vires the transferor company the transferee

Cambrian Mining Co. (18813), 48 titled to petition : Bank of Soiith

L. T. 114; Wright's Case (1870), Australia {No. 2), [1895] 1 Ch. 578.

5 Ch. 437 ; but see London and (h) It will be otherwise wliere no
Exchange Bank {18(')1),IG L. 'r.34i(). agreement has been entered into.

(c) Pulsford V. Devenish, [1903] See Consolidated South Rand Mines
2 Ch. 025; Companies (Wiruling- Deep, [1909] 1 Cli. 491.

up) Rules, 10U9, r. 102. (i) Imperial Bank of China, India,

{(l) Hills Waterfall Estate and and Japan (18GG), 1 Ch. 339;

Gold Mining Co., [1890] 1 Ch. 947. International Life Assurance Society

(e) City and County Investment (1809), 20 L. T. 433 ; Financial Cor-

Co. (1879), 13 C. D. 47.''). poration, [1800] W. N. 102; and

(/) Consolidated South Rand see E.v parte Dee (1849), 3 De
Mines Deep, [1909] 1 Ch. 491. G. & Sm. 112.

(</) For an exceptional case where (A) Cp. E.v parte Fox (1871), 6

the transferee company was en- Ch. 170.



1290 Voluntary Winding-up

company will be a necessary party (/), if the two companies have

actually entered into an agreement. Where the case presented is,

however, not that the agreement is ultra vires, but that it is unfair,

it is thouglit that the Court can, and in a proper case will, make an

order, although the transferee company is not and has not been in

any sense a party to the petition or any otlier proceedings (w/).

Where a dissentient has given notice to a liquidator, the Court will

not grant him an order for a private examination under section 174

of the Act so as to enable him to decide whether his best course is to

petition for a compulsory or supervision order or to proceed as a

dissentient, for by so doing it might put such dissentient in the

position of deciding whether the scheme shall fall through or he shall

be bought out, or, in other words, of exercising the option which is

by the Act given to the liquidator. It will, however, possibly make

such an order where there is a doubt as to whether a dissentient will

get paid, for the purpose of assisting him to get his money (w).

A dissentient will, however, be entitled to present or to support (o)

a petition for winding-up compulsorily or under supervision. In a

proper case the Court will direct a commission to examine witnesses

abroad on the application of a dissentient {])), but it has declined to

give a dissentient leave to examine the books and papers of the

company where he required to do so for the purpose of deciding

whether or not to accept an offer made by a liquidator {q), and the

Court declined in a reconstruction case decided before there were

provisions similar to those contained in section 224 of the Act to

order the liquidator to bring in his accounts on the ground that the

matter was covered by the resolutions of the company (r). The costs

of an arbitration under the section are no doubt in the discretion of

the arbitrator, but where the liquidator has made no offer, the dis-

sentient will usually not proceed at his peril (r), and where the liqui-

dator has made an offer he will have to show that it was sufficient [q).

If the arbitrators appointed by the parties cannot agree as to who

is to be umpire the Court can appoint an umpire under the powers

conferred by section 5 of the Arbitration Act, 1889 {s), but it is

submitted that the articles of the company cannot affect in any way

(Z) Doughty v. Lomagunda Reefs, Mines Deep, [1909] 1 Ch. 491.

[1903] 1 Ch. 673. In Manners v. {p) Mysore West Gold Mining Co.

St. David's Gold and Copper Mines, (1889), 42 C. D. 535.

[1904] 2 Ch. 593, the Court of {q) Morgan's Case (1884), 28

Appeal declined to hear counsel C. D. 620.

for the transferee company, as it (r) Imperial Mercantile Credit

had already heard two counsel for Association (1871), 12 Eq. 504.

the transferor company. (s) Anglo-Italian Bank and De
(m) Cp. British Building Stone Rosaz (1867), L. R. 2 Q. B. 452;

Co., [1908] 2 Ch. 450. De Rosaz v. Anglo-Italian Bank
(n) British Building Stone Co., (1869), L. R. 4 Q. B. 462 ; Re Lord

[1908] 2 Ch. 450. (1854), 1 K. & J. 90.
(o) Consolidated South Rand
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the question of what is the proper course of procedure on an arbitra-

tion for the purpose of ascertaining the value of a dissentient's

interest (t). Where the arbitrators have been called on to appoint

an umpire the three months given to them for making their award

Avill commence to run from tlie date when tliey have been so called

upon (u). An action will lie for the piice agreed upon or awarded (x),

but to such an action it will be no defence to show that the defendant

agreed to vote for the scheme and failed to do so as this will be

simply a matter for counterclaim (//). The price to be paid to share-

holders who come into the scheme, is by no means conclusive as to

the value of a dissentient's interest, for he is only entitled to be paid

on the footing that the whole concern is coming to an end and not

on the footing of its being sold as a going concern (z). Possibly the

arbitrators ought in making their award to allow for the interest

lost during the period in which the dissentient has been out of his

money. After the award he can only claim interest at 4 per cent,

from the time when he has demanded payment (a).

The Stannaries Act, 1887, provides (h) as follows :

—

When the limits of any mine join those of any other mine the Com-

panies respectively working the said mines may with the consent in ^^Titing

of the respective lessors thereof in all cases wliere such consent is by law or

custom necessary amalgamate and become one Company provided that

no such amalgamation shall take place unless each of the said companies

shall authorize the same by a special resolution to which two-thirds in

value of the shareholders of the said Company shall consent in ^\Titing

;

such resolution shall be registered in the Court and the amalgamation

sliall not take effect until such registration and shall be advertis(>d in such

manner as the Court directs.

Liquidation for tlie purpose of reconstruction will work a for-

feiture of a lease which provides for forfeiture on liquidation, and the

Court cannot under the Conveyancing and Law of Property Act,

1881 (c), relieve against such forfeiture (d).

Compulsory Winding-up akter Voluntary Winding-up

Commenced.

The voluntary winding-up of a company will not bar the right of

{t) Baring Gould v. Sharpington ture Acts would make any differ-

Combined Pick and Shovel Syndicate, ence on the point of defence or

[1899] 2 Oil. 80, would seem to be coimterclaim.
inconsistent with and tlierefore to (z) J\lysore West Gold Mining
ovorrule the decision in De Rosaz v. Co. (1889), 42 C. D. 535.
Anglo-Italian Bank (1809), L. R. 4 (a) United States Direct Cable
Q. 13. 462, on this point. Co. (1879), 48 L. J. (ch.) 665.

(?<) Baring Gould v. Sharpington (6) S. 27.

Combined Pick and Shovel Syndicate, (c) See s. 14, sub-s. (6). Relief

[1899] 2 Ch. 80. can, however, usually be given
(x) De Rosaz v. Anglo-Italian under s. 2 of the Conveyancing and

Bank (1869), L. R. 4 Q. B. 462. Law of Property Act, 1892.

{y) De Rosaz v. Anglo-Italian (d) Fryer v. Eivart, [1902] A. C.

Bank (1869), L. R. 4 Q. B. 462. 187 ; Horsey Estate y. Steiger,

It is not thought that the Judica- [1899] 2 Q. B. 79.



1292 Voluntary Winding-up

any creditor or contributory to have it wound up by the Court if the

Court is of opinion in the case of an application by a creditor that

the rights of the creditor, or, in the case of an application by a con-

tributory, that the rights of the contributories will be prejudiced by

a voluntary winding-up (c).

This section applies even in cases where a petition for winding

up has been presented before the resolution to wind up voluntarily

has been passed (/). In such case the practice is to amend the

petition so that it may speak to the winding-up and any matters

which are likely to prejudice the petitioner if he be a creditor, or the

contributories if the petitioner be a contributory. The amended

petition will be verified by a fresh statutory affidavit and served on

the liquidator {g), but no re-advertisement will be necessary where a

supervision order is not asked for alternatively or otherwise. There

can, it is thought, be no doubt that the winding-up will date as from

the original petition (h). The section is, it appears, at all events

where a creditor is petitioner directory, and the Court will read it

with sections 145 and 201 of the Act, and will make an order if the

great majority of the creditors desire it, and they are in the circum-

stances the persons really interested, even though tlie petitioner does

not show that he will be prejudiced by the continuance of the

winding-up (i). The section would clearly appear not to require a

creditor who petitions to do more than show that he himself will be

prejudiced by the continuance of the voluntary liquidation (k).

But, where the great majority of the creditors are opposed to a com-

pulsory winding up the Court will be slow to make an order (/),

(e) Companies (Consolidation) 295 ; Jamaica Railway v. Colonial

Act, 1908, s. 197. BanJc, [190.5] 1 Ch. G77 ; Daniell's

(/) Nciv York Exchange Co. Chancery Practice, 7th Ed. vol. i.

(1888), .39 C. D. 415; Medical p. 277.

Battery Co., [1894] 1 Ch. 444, (i) E. Bishop and Sons, [1900]

In Gold Co. (1879), 11 C. D. 701, at 2 Ch. 254; Hermann Lichtenstein

p. 717, Baggallay, L.J., suggests <fc Co. (1907), 23 T. L. R. 424 ;

that the Court will make a com- A. B. Cycle Co. (1902), 19 T. L. R.

pulsory order more easily where at 84.

the date of the petition there is no (jfc) Greenwood <h Co., [1900] 2

effectual winding-up. Q. B. 306, the only authority to

(</) Companies (Winding-up) the contrary seems clearly wrong :

Rules, 1909, r. 28. Service on see Buckley, 9th Ed. p. 301 ;

the liquidator will, however, not Lindley on Companies, 6th Ed.
be necessary where the company vol. ii. p. 876 ; Ilfracombe Perma-
is petitioner : Ed^vard Chester ds Co. nent Mutual Benefit Building

(1903), 52 VV. R. 189. Society, [1901] 1 Ch. 102, at p. 109.

(//) Cp. Londonderry {Marquis [1) West Hartlepool Ironworks Co.

of) V. Rhoswydol Lead Mining Co., (1875), 10 Ch. 618; Langley Mills

[1879] W. N. 136; Weldon v. Steel and Ironworks Co. {\^1\), 12

Neal (1887), 19 Q. B. D. 394; Eq. 26; Universal Drug Supply
Sncade v. Wotherton Barytes and Association (1874), 22 W. R. 675 ;

Lead Mining Co., [1904] 1 K. B. but cp. General Boiling Slock Co.
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except in cases where the petitioner can show clearly tliat there is a

case wliich requires a public examination (ni), or that the creditors

opposing are in reality the persons incriminated, and that they are

not acting in the interest of their class as a whole (n). With regard

to a contributory petitioning, although section 194 for the first time

expressly provides that a contributory shall not be barred by a

voluntary winding-up, it would seem not to alter the law as laid

down in the cases which preceded the passing of the Companies
(Consolidation) Act, 1908 (o). Where a creditor is petitioner, not

much weight will, as a rule, be given to the views of contributories,

unless it is clear that there will be assets for distribution among the

contributories (p), and on a contributory's petition the opposition

of the great bulk of the creditors, unless they are likely to be piiid in

full, will usually be fatal to success. Where the majority of contribu-

tories oppose, and there is no question of creditors, the Court will

act on much the same principles as in the case of a creditor's petition

opposed by the majority of the creditors (q).

Turning to the circumstances which have been held to be sufiicient

to show prejudice. The case of reconstructions has already been

considered to a certain extent, but it may be added here that where
a voluntary winding-up resolution has been passed for the purpose

of carrying out a reconstruction scheme which fails, the Court will

usually make a winding-up order, at all events, in cases where the

petitioner is a contributory (r). But the usual case for a winding-up

(1865), 34 Beav. 314, where the Co., [1900] 2 Ch. 230 ; Gutta Pcrcha
voluntary winding-up resolution Corporation, [1900] 2 Ch. 665.

had not actually been passed. It These cases certainly seem to go
will be noted that all these cases a great deal further than Gold Co.

were decided before the Companies (1879), 11 C. D. 701 ; see also

(Winding-up) Act, 1890, which for Fire Annihilator Co. (1863), 32
the first time allowed of a public Beav. 561 ; West Surrey Tanning
examination in a compulsory liqui- Co. (1866), 2 Eq. 737.

dafcjon. {p) Cp. Chillington Iron Co.

(m) Cp. Dor6 Gallery, [1891] (1885), 29 C. D. 159 ; Russell,

W. N. 98 ; Rtissell, Cordner d; Cordner & Co., [1891] 3 Ch. 171.

Co., [1891] 3 Ch. 171 ; Medical (q) Cp. Varieties, Ltd., [1893] 2

Battery Co., [1894] 1 Ch. 444, Ch. 235; Dore Gallery, [1891]
which last case shows that charges W. N. 98 ; M'Donald Gold Mines
of fraud on the outside world will (1898), 14 T. L. R. 204; Hadleiqh
not support a case for a petition. Castle Gold Mines, [1900] 2 Ch.
as they are not matters for a public 419; Ex parte Fox (1871), G Ch.

examination. 176, and the cases below cited,

(n) Varieties, Ltd., [1893] 2 Ch. which seem to establish the pro-

235 ; Haycraft Gold Reduction and position stated above.

Mining Co., [1900] 2 Ch. 230

;

(r) Gutta Percha Corporation,

Re Bamford, [1910] 1 Ir. 390. [1900] 2 Ch. 665 ; and cp. Thomson
(o) National Co. for the Distrihu- v. Henderson' s Transvaal Estates,

tion of Electricity by Secondary [1908] 1 Ch. 765, whoro Buckley,
Generators, [1902] 2 Ch. 34 ; Uay- L.J., explained Imperial Bank of

rxfl G)\l R'iiili):}, an I Mining China, India, and Japan (1866),
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order is tluit there is a case for investigation which cannot be properly

considered witliont first having a public examination (.s). The facts

that go to make such a case must be clearly alleged in the petition,

and must be proved (t), and it will not be enough to make out a case

of fraud on the general public which can in no way add to the assets,

and is therefore not a proper matter for a public examination {u).

Other cases where a compulsory order will be made are cases where

a liquidator who for some reason or other is undesirable has been

appointed {x), or where the voluntary winding-up has been conducted

in a suspicious v/ay, e.g. with great celerity and with the intention of

prematurely destroying the company's books and so preventing

misfeasance claims (y), or where there has been great delay (a) or

irregularity {h) in the conduct of the voluntary winding-up, and

where it is important to ante-date the winding-up for some par-

ticular reason {e.g. in a case of fraudulent preference), and a com-

pulsory order will have that effect owing to the petition having

been presented before the resolution for voluntary winding-up was

passed (c). Where contributories are the petitioners an order may

be made on the ground that the majority of the company are acting

fraudulently or oppressively towards the minority (d). In all these

cases it will be necessary not so much to make a case for winding-

up, as for one particular kind of winding-up (e).

A difficulty that sometimes occurs where it is sought to substitute

a compulsory winding-up for a voluntary winding-up is that this will

post-date the winding-up. Section 198 of the Act contains the

following provisions :

—

Where a Company is being wound-up voluntarily and an order is made

for a winding-up by the Court, the Court may if it thinks fit by the same

1 Ch. 339, and Eve, J., explained 1 Ch. 444.

Teede and Bishop (1901), 70 L. J. {x) Medical Battery Co., [1894]

(ch.) 409, on this ground, and 1 Ch. 444 ; E. Bishop and Sons,

Stone v. City and County Bank [1900] 2 Ch. 254 ; New York Ex-

(1877), 3 C. P. D. 282. In Ex c/ianj/e Co. (1888), 39 C. D. 415.

parte Fox (1871), 6 Ch. 176, the (y) Haycraft Gold Reduction

Court declined to make such an and Mining Co., [1900] 2 Ch. 230.

order, as the scheme complained of (a) Fire Annihilator Co. (1SG3),

was one which the company was 32 Beav. 561.

willing and able to alter, being only (6) Littlehampton Havre and

bad in minor matters. Honjlcur Co. (1805), 2 Do (J.

(s) Russell, Cordner <b Co., [1891] J. & S. 521.

3 Ch. 171 ; Varieties, Ltd., [1893J (c) Cp. New York Exchange Co.

2 Ch. 235; Medical Battery Co., (1888), 39 C. D. 416.

[1894] 1 Ch. 444; Gutta Percha Co., {d) Consolidated South Rand

[1900 J 2 Ch. 665 ; A. B. Cycle Co. Mines Deep, [1909] 1 Ch. 491 ;

(1902), 19 T. L. R. 84; Dor6 Gold Co. (1879), li C. D. 701;

Gallery, [1891] W. N. 98. West Surrey Tanning Co. (1866),

{t) Dord Gallery Co., [1891] W. N. 2 Eq. 737.

98. (e) General Rolling Stock Co.
(m) Medical Battery Co., [1894] (1865), 34 Beav. 314.
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or any subsequent order provide for the adoption of all or any of the pro-

ceedings in the voluntary winding-up.

The section does not enable the Court to provide that a com-

pulsory liquidation shall commence at the time when a previous

voluntary winding up commenced. Tims, a person who has ceased

to be on the register of shareholders more than a year before the

commencement of the compulsory but less than a year before the

commencement of a previous voluntary winding-up, cannot be put
on the B list in the compulsory liquidation, but if he has been put
on the B list in the previous voluntary liquidation, the Coui-t can

adopt that list in tlie compulsory liquidation and he will remain
liable (/). This principle would, it is siibmitted, go even further,

and if moneys paid away in a manner that amounts to a fraudulent

preference have been recovered under section 210, or debentures have
been set aside under section 212 in the voluntary winding-up it

would appear that the Court could adopt these proceedings in the

compulsory liquidation. If proceedings had during the voluntary

liquidation been taken in either of such cases, possibly the Court

might be able to adopt them and proceed on the same footing as if

the voluntary liquidation were still continuing, but it cannot allow

such proceedings to be commenced after the winding-up order

unless the compulsory winding-up commenced within the three

months mentioned in the section (g). Where an order restraining a

distress has been improperly obtained in a voluntary winding-up, it

would appear that the landlord will not be allowed to proceed with

the distress in a subsequent compulsory liquidation (k). It is

thought that persons to whom debts have been incurred in the

voluntary winding-up will, unless the transactions out of which
such debts arose are adopted by the order, be relegated to the

same position as creditors of the company (kh). An attempt

to make a compulsory winding-up date back to the commencement
of a voluntary winding-up which had previously commenced was
made in United Service Company (i), in which case there were two
petitions, one asking for a supervision, and the other for a com-
pulsory order, and Lord Eomilly, M.R., being anxious to make a

compulsory order and also to date the compulsory winding-up back
so as to commence at the date of the voluntary winding-up, directed

that a supervision order should be made and drawn up, and that on
the following day a compulsory order should be drawn up ; it is

highly doubtful whether this expedient had the desired effect of

ante-dating tlie commencement of the compulsory liquidation (/.).

(/) Taurine. Co. (1883), 25 C. D weight Ls put on these additional

118. facts by Ltndley, L.J., in conntienfc-

ig) Riusfiell Hunting Record Co., ing on tlie case in Taurine. Co.

[1910] 2 Ch. 78. (1883), 25 C. D. 118, at p. 140.

(h) Thomas v. Patent Lionite Co. (hh) Taurine Co. (1883), 25 C. D,
(1881), 17 C. D. 250. In this case 118. Such persons will clearly be
the injunction restraining the dis- able to prove as creditors : Barik of
tress was made on an application South Australia {No. 2), [1895] 1

in a debenture-holder's action, and Ch. 578.

immediately after such application (i) (1868), 7 Eq. 76.

a receiver and manager was ap- (k) See Taurine Co. (1883), 25
pointed in the same action. Some C. p. 118, at pp. 128 and 140.
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In one case (l) where a supervision order was subsequently found to

be invalid the Court in making a compulsory order adopted all pro-

ceedings in the voluntary winding-up. The order in this case was

made less than a year after the commencement of the winding-up.

Where a supervision order has been made the Court of Appeal can

in some cases date the commencement of tlie winding-up back to

the petition on which such order was made by extending the time

for appeal and then discharging the supervision order and granting

a compulsory order on such petition, but the Judge who made the

supervision order cannot even if he had no jurisdiction to make

it, do this (m).

It would appear to be clear that the Court can make a com-

pulsory order after it has made a supervision order, but a strong

case will be required (w).

The Court can stay all further proceedings in a compulsory

winding-up, so as to enable a previous voluntary winding-up

to be continued (o). A petition for compulsory winding-up can

be ])resented by a person who only became a creditor in the

voluntary liquidation (oo), by the liquidator (/;) in the name of the

company, or by any other person who would be entitled to

present a petition if there were no voluntary liquidation {q).

Moreover, where a company is being wound-up voluntarily or

subject to supervision in England a petition may be presented

by the official receiver attached to the Court, but the Court

cannot make a winding-up order on such a petition unless it is

satisfied that the voluntary wiiiding-up or winding-up subject to

supervision cannot be continued with due regard to the interests of

the creditors or contributories (q). An order will not be made as a

matter of course on the petition of an official receiver, indeed, a

strong case will be required, but it will be enough if he succeeds in

making out that it is desirable for the liquidator or the Court to

(l) Hertfordshire Brewery Co. (1868), 7 Eq. 76; New Oriental

(1874), 43 L. J. (CH.) 440. It is Bank Corporation, [1892] 3 Ch.

difficult to see how there could 563 ; and see also Companies (Con-

have been a valid voluntary wind- solidation) Act, 1908, s. 137 (2),

ing-up in this case, or what juris- and s. 204.

diction the Court had to make a (o) Bristol Victoria Potteries Co.

compulsory order under Part VIII. (1872), 20 W. R. 569. citing General

of tlie Act, as the company con- Exchange Bank, an unreported

sisted of more than twenty members ease; and cp. Taurine Co. (1883),

and was treated as not having 25 C. D. 118, at p. 138.

registered. {oo) Bank of South Australia (No.

(m) Manchester Economic Build- 2), [1895] 2 Ch. 578.

ing Society (1883), 24 C. D. 488. (p) Cp. Bank of South Australia

{n) London and Mediterranean {No. 1), [1894] 1 Ch. 722, and ss.

Bank (1866), 15 L. T. 153 ; Orrell 186 (iv.) and 151 (1) (a) of the Act.

Colliery and Fire Brick Co. (1879), (q) Companies (Consolidation)

VV. .n;. 106 ; United Service Cq, Act, 1908, s. 137 (2).
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exercise some power, such as that of a public exauiiuation, which

the liquidator or the Court would have in a compulsory, but not in

any other form of liquidation (r).

Winding-up subject to Supervision.

When a company has by special or extraordinary resolution

resolved to wind-up voluntarily, the Court may make an order that

the voluntary winding-up shall continue, but subject to sucli super-

vision of the Court and with such liberty for creditors, contributories

or others to apply to the Court and generally on such terms and

conditions as the Court thinks just {s). The application is by
petition, and the same rules as to the form of the. petition and

as to its advertisement, service and verification apply as in the

case of a compulsory winding-up {(), as also do the rules as to attend-

ing before the Registrar on the presentation of the petition, as to

notices to be given by persons who intend to appear, as to supplying

a list of such persons, as to affidavits in opposition and reply,

and as to substituting petitioners (x).

Vaughan Williams, J., described this form of liquidation as the

best form of liquidation if it could be made as effective for investiga-

tion as for administration (y). Owing to the fact that no public

examination can be ordered, this form of liquidation is not usually

very effective for investigation, and Wright, J., after the Companies
Act, 1900, came into force intimated that as section 25 of that Act
empowered creditors to apply to the Court in a purely voluntary
liquidation, there was little point in malcing a supervision order,

and he would in future not be disposed to allow the costs of a petition

for supervision except in special cases (c). This view has, however,
not prevailed." The great advantage which a supervision order

gives is that it stops all actions and executions, and under it, more-
over, costs will always be taxed, and there will be periodical reports

to the Court. These matters and the other matters which dis-

tinguish a volmitary winding-up under supervision from a purely
voluntary winding-up, have already been mentioned {a).

The Court has no power to make such an order unless the resolu-

tions for voluntary winding-up have been validly passed and super-

vision orders have been held to be invalid, where the notices sum-
moning the meetings which passed such rosolutions were bad (b),

and where the persons w'ho voted for tliein were not entitled to

(r) Jubilee Sites Syndicate, [IH^[)\ and held, and that tlio rosohition
2 Ch. 204. was passed hy tliore((uisit<^ majority.

(s) Companies (Consolidations) (y) Land Serurillcfi Co. (1SU4)
Act, li»08, s. 199. 1 Mans. 349; 42 W. R. G24.

(t) Companies (Winding-up) (z) Practice Note, [1901 ) \V. X.
Rules, 1909, rr. 25-30, 6M;jm, pp. S37 14.

et seq., and 845 et scq. (a) Stipra, pp. 12()4 ct wq.
(x) /&m/., rr. 32-30, .si/pra, pp. 840 [b) Bridport Old Brewery Co.

and 847, 853 and 854 and 805 e« scg. (1807), 2 Ch. 191; J'atoit Floor
The evidence in such cases should. Cloth Co. (1809), 8 Eq. 004 •

however, strictly prove the volun- Sheffield Mortgage and EMates Co.,
tary winding-up by showing that [1887] VV. N. 218.

the meetings were duly convened

S.C.L. 4 O
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vote (c). Tlie resolutions may, liowever, be passed after the pre-

sentation of the petition (d). Where no proper resolution has been

passed the supervision order is bad, and nothing can be done under

it, but a Court of first instance cannot make a compulsory order on

the same petition as that on which it originally made a supervision

order (e), but it can do so on another petition, and the Court of

Appeal can treat the matter as an ajjpeal and make an order on the

original petition (e). Section 20T of the Act contains the only

provision which in any way indicates the circumstances which are

to guide the Court in exercising its discretion as to granting or re-

fusing a supervision order (/).

That section provides that the Court may, in deciding between a

winding-up by the Court and a winding-up subject to supervision,

in the appointment of liquidators, and in all other matters relating

to the winding-up subject to supervision, have regard to the wishes

of the creditors or contributories as > proved to it by any sufficient

evidence.

Pnmd facie a contributory who petitions for a supervision order

will be acting against the wishes of the majority of the contributories

who have voted for an ordinary voluntary winding-up (ry), and in

cases where the petitioner is in a minority it would appear that the

question for the Court is whether, having regard to the facts which

have been alleged and proved, a case is made out rendering it proper

to make a supervision order with a view to putting in force provisions

of the Act which would be available if such aii order were made,

but would not be available in an ordinary voluntary winding-up (/? )

.

Some of the older cases indicate that a supervision order will

only be made on the application of a contributory where either the

application is supported by a majority of the contributories or it

is shown that the resolution for voluntary liquidation was passed

either fraudulently or by the majority of the company using their

voting power in an improper or oppressive way [i). This view also,

it must be borne in mind, prevailed in the case where a contributory

petitioned for a compulsory order while there was a voluntary wind-

ing-up current, but was ultimately displaced by the rule, which has

(c) Manchester Economic Build- (</) Bank of Gibraltar and Malta

ing Society (1883), 24 C. D. 488. (1865), 1 Ch. 69; Beaujolais Wine
(d) Simons' Reef Consolidated Gold Co. (1867), 3 Ch. 15.

Mining Co. (1883), 31 W. R. 238; (h) Bank of Gibraltar and Malta

Electrical Engineering Co. (1891), (1865), 1 Ch. 69 ; Beaujolais Wine
64 L. T. 658 ; Medical Battery Co., Co. (1867), 3 Ch. 15.

[1894] 1 Ch. 444. {i) London and Mercantile Dis-

(e) Manchester Economic Build- count Co. (1865), 1 Eq. 277; Star

ing Society (1883), 24 C. D. 488. and Garter Hotel Co. (1873), 42 L. J.

(/ ) Bank of Gibraltar and Malta (ch.) 374 ; Ex parte Fox (1871), 6

(1865), 1 Ch. 69 ; Beaujolais Wine Ch. 176 ; Sir John Moore Gold

Co. (1867), 3 Ch. 15. Mining Co., [1877] W. N. 183.
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now found a place in the Act, tliat a contributory need only sliow

that the contributories will be injured if the voluntary winding-up

continues (/>•). It is submitted that a contributory who can show

this Avill also be entitled to a supervision order, but it must^of course

be borne in mind in considering this question that the advantage of

a public examination under section 175 of the Act will not be given

by a supervision order. It has been held (/) that where there is no

question of impropriety or preferences a creditor is not entitled

to a supervision order ex dehito justitia-, ; but in the case under con-

sideration there were no very sj)ecial circumstances, and all the

creditors except the petitioner opposed a supervision order. A
supervision order was made in one case on the petition of a lessor

whose debt was admitted to the extent of £700, his case being that

the company were seeking to drive him to litigation for the balance

and were declining the arbitration proceedings he was urging them

to consent to (m). A supervision order has been made in a recon-

struction case on the ground that the persons who controlled the new

company were also the persons who controlled the liquidation of the

old one (n), and such an order has also been made on the petition of

the liquidator in a voluntary liquidation, such liquidator being also

a shareholder, where proceedings were threatened to impeach an

agreement for sale, and it was considered that the question in dispute

could not conveniently be tried under section 193, and that it was
desirable that the onus of showing that it was right that proceedings

should be brought should be on the person threatening to bring

them (o). Not infrequently supervision orders are taken with the

consent of all parties in order to prevent unnecessary actions being

brought in future against the company {p). The Court will usually

not make a supervision order until the meeting of creditors required

by section 188 of the Act has been held (pp). At the same time it

may be desirable even in a hostile case, where it is not considered

desirable to throw forward the commencement of the winding-up,

to take a supervision and not a compulsory order, and in this con-

nection the powers conferred by section 202 of the Act are important.

That section provides that where an order is made for a winding-up

subject to supervision the Court may by the same or any subsequent

order appoint any additional liquidator {q) ; and that a liquidator

so appointed by the Court shall have the same powers, be subject

(k) National Society for the Dia- promise between a compulsory and
tribution of Electricity by Secondary a piu-ely voluntary liquidation.
Generators, [1902] 2 Ch. 34. {jyp) Neville, J., took this course

(I) Crawford v. A. li. Cowper in Wyvern Kid Co., 0050 of 1912,
(1902), 4Fra. 849. February 20th and March 12th,

[ni) Yniacedwyn Iron Co. (1871), 1912—the object of tliis is that the
19 W. R. 194. Court may ascertain the wishos of

(n) Donald v. Eglinton Chemical the creditors.

Co. (1900), 2 Fra. 402. {q) An additional Hquidator is

(o) Zoedone Co. (1883), 53 L. J. rarely appointed by the super-
(CH.) 405. vision order except in cases where

{p) V^ery frequently, too, a super- such an appointment is one of
vision order is taken as a com- the terms of a compromise.
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to the same obligations, and in all respects stand in the same position

as if he had been appointed by the company. The section also

provides that the Court may remove any liquidator so appointed

by the Court, or any liquidator continued under the supervision

order, and may fill any vacancy occasioned by the removal or by

death or resignation. An additional liquidator appointed under

these provisions will, as is the case with all liquidators appointed

by the Court, have to give security, even where the original liqui-

dators appointed by the company are continued and have not been

required to give security (r).

It is thought that the persons, other than the official receiver,

who are by section 137 of the Act authorized to petition for a com-

pulsory order, will also be entitled to petition for a supervision

order, though it will be noticed that that section speaks of " the

winding-up of a company," and not as section 82 of the Act of 1862

of " the winding-up of a company under this Act " {s). The volun-

tary liquidator can also petition for a supervision order (/) pre-

sumably in the name of the company, and in spite of a decision to

the contrary (t) it is thought that a debt which arose in the course of

the voluntary liquidation will be sufficient to support a petition {u).

Where a petitioner at the hearing asks for a supervision and not a

compulsory order, he cannot be forced to take a compulsory order (x),

but if the petition asks for a compulsory order, the Court may in

such case upon such terms as it may think just substitute as petitioner

any creditor or contributory who in the opinion of the Court would

have a right to present a petition and who is desirous of prosecuting

the petition {y). An order for winding-up a company subject to

supervision must before the expiration of twelve days from its date

be advertised by the petitioner once in the Gazette, and must be

served on such persons (if any) and in such manner as the Court

directs (z).

Where an order has been made in Scotland or Ireland for winding-

up a company subject to supervision, and an order is afterwards

made for winding-up by the Court, the Court may by the last-

mentioned or by any subsequent order appoint any person who is

then liquidator, either provisionally or permanently, and either with

(r) Hampshire Land Co., [1894] (1887), 36 C. D. 563; and see

2 Ch. 632. supra, pp. 840 and 841, under com-

(s) Pen-y-van Colliery Co. (1887), pulsory winding-up, as to readver-

6 C. D. 477, where some stress is tising the petition in such case.

laid on the words " under this {y) Companies (Winding-up)

Act": Bank of South Australia, Rules, 1909, r. 36. See supra, pp.

[18941 3 Ch. 722. 866 and 867, as to the practice under

(t) Bank of South Australia, this rule.

[1894] 3 Ch. 722. (z) Companies (Wuiding-up)

(m) Bank of South Australia Rules, 1909, r. 41 (2). For form of

(No. 2), [1895J 1 Ch. 578. advertisement, infra, p. 1318.

(.r) Chepstow Bobbin Mills Co.
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or without any other person, to be liquidator in the winding-up by
the Court (a).

Eei'drts by Liquidator ix Sdpervision Casks.

As already stated, the supervision order requires a report to be

filed every three months, and the taxation or allowance of costs,

charges, remunerations, and other expenses payable out of the

assets of the company (6). When a supervision order is made the

Registrar sends to the liquidator a document showing what his

report must contain. Such document is headed " Liquidator's

Reports in Supervision Cases," and runs as follows :

—

These Reports should comprise the following matters, and should treat

them with approximate accuracy :

—

Estimated amount of claims by unsecured Creditors.

„ „ other claims (general).

„ „ Preferential claims.

„ ,, Debentures issued and presumed to he vahd (or

otherwise).

General statement as to assets.

Estimate of value of property.

Statement as to unpaid Capital and to what extent considered good.

Estimate of value of Book debts.

Amount of vmpaid Calls (if any) and estimate of amount hkely to be realized.

Number and nominal value of issued Founder's shares.

„ „ ,, OrcUnary shares.

„ ,, ,, Preference shares.

„ ,, „ Defen-ed shares.

Work done by Liquidator to date of Report.

Steps proposed Avith view to caiTying Liquidation to conclusion.

The names of the Solicitors, if any, employed by the Liquidator for pur-

poses of the Liquidation.

The above particulars are not exhaustive, but they should be inchided in

the Liquidator's Repoi-t.

A copy of all Circulars sent to the Creditors or Shareholders should be filed

with the Reports.

Reports should be numbered consecutively, and each should show the date

of its immediate predecessor.

Taxation of Costs, Ciiahuks, and Exi'Knses.

With a view to enforcing the provisions of the supervision oider

as to taxation and allowance of costs, charges, remuneration, etc.,

the Registrar Companies (Winding-up), as soon as a supervision

order is made, sends a sealed copy of such order to the l^oard of

Trade, and when the liquidator sends in liis accounts to the Registrar

of Joint Stock Com])anies under section 224 of the Act and the rules

made under that section, such last-mentioned Registrar files one copy
of such accounts and sends the other to the Board of Trade to be

audited; on such audit no items which sjinuld liave been taxed

or allowed by the Registrar Companies (Winding-up) (c), will,

unless and until they have been so taxed or allowed, be alh>wed

(a) Companies (Consolidation) (c) Companion (Windinji-up) Rules,
Act. in08, s. 204. IDOn, rr. ISS-iyt) (botli inelu.sivc).

(b) For exact form of order, see Su])ra, pp. 970 et acq. and infra, p.
forms of supervision orders, post, 1305.

pp. 1314 et seq.
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in tlie accounts. The usual order as to costs in a supervision case

made on a petition for a compulsory order gives one set of costs to

the petitioner, one to the company and its liquidator, one to the

creditors, whether supporting or opposing, and one to the con-

tributories, whether supporting or opposing, creditors or contribu-

tories appearing by the same solicitor as the petitioner not to share

in costs attributed to their class {d).

To sum up the position in a liquidation subject to supervision,

section 203 has already been mentioned and set out.

Under the provisions incorporated by that section it would appear

that the acts of a liquidator will be valid notwithstanding any

defects that may afterwards be discovered in his appointment or

qualification (e), and that he will take into his custody or under his

control all the property to which the company is or appears to be

entitled (/), and he can, subject to any restrictions imposed by the

Court, exercise all the powers conferred by section 151 of the Act.

It would appear that, subject always to any special restriction,

section 203, though in some ways differently worded to section 151

of the Companies Act, 1862, will have the same effect as that section,

and consequently except as to reconstruction (g) the liquidator

would seem to have the same powers as in a purely voluntary wind-

ing-up (Ji), but no doTibt the Court will have concurrent powers as

to settling the list of contributories and the making and enforcement

of calls and the Court will in such a winding-up also have the powers

conferred by sections 163 to 172 (both inclusive) of the Act and the

provisions of sections 174, and 176 to 181 (both inclusive) would also

appear to be applicable (i)c

The position as to staying actions, etc. (k), as to disposal of pro-

perty and transfers (l), and as to executions, etc. (m), would, where

a supervision order has been made, appear to be precisely the same

as in the case where a compulsory order has been made ; and the

same remark applies to the prosecution of directors and others (n)

and as to the inspection of the company's books (o) and the disposal

thereof when the liquidation is complete (p).

With regard to compromises under section 214, that section

would appear to place the case of a supervision order in the same

position as the case where a compulsory order has been made, except

that in a supervision case the sanction of the committee of inspection

(d) Vanguard Motorhus Co., {i) This would api^ear to be the

Eady, J., February 16, 1909. See effect of s. 203.

infra, pp. 1316 and 1317. {k) Companies (Consohdation)

(c) Companies (Consohdation) Act, 1908, ss. 200 and 203.

Act, 1908, s. 149 (10). (Z) Ibid., s. 205.

(/) Ibid., s. 150. (m) Ibid., s. 211.

(<7) See Companies (Consolida- (n) Ibid., s. 217.

tion) Act, 1908, s. 192 (5). (o) Ibid., s. 221. •

(h) Wright's Case (1870), 5 Ch. (p) Ibid. s. 222..

437.
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will not suffice ; but it lias been held (q) that a compromise under

the section will be binding in a supervision case, even where the

sanction of the Court has not been obtained, the ground being that

a liquidator has after a supervision order the same powers as he

had before, as such powers are preserved by section 203. If this

decision is correct there would certainly appear to be no reason wJiy

the powers conferred by section 191 of the Act should not also sur-

vive a supervision order (r). With regard to the dissolution of a

company being wound up subject to supervision, the Registrar of

Joint Stock Companies requires tlie same returns as if there were

no supervision order, and it is the universal practice to do this.

At the same time, section 203 (2) of the Act, while expressly exclud-

ing many sections which apply to a compulsory winding-up, does

not exclude section 172, and it would certainly appear that the

proper mode of dissolution of a company is the same in a supervision

as in a compulsory case (s). In other matters the position will be

the same in a supervision case as in a purely voluntary winding-up.

Final Meeting and Dissolution.

In the case of every voluntary liquidation as soon as the affairs

of the company are fully wound up the liquidator must make uj) an

account of the winding-up, showing how the winding-up has been

conducted and the property of the company has been disposed of

;

and thereupon he must call a general meeting of the company for

the purpose of laying before it the account and giving any explana-

tion thereof.

The meeting must be called by advertisement in the Gazette {ss),

specifying the time, place, and object thereof, and published one

month at least before the meeting.

Within one week after the meeting the liquidator must make a

return to the Registrar of Joint Stock Companies of the holding

of the meeting and of its date, and in default of so doing he will

be liable to a fine not exceeding £5 for every day during which the

default continues.

The Registrar on receiving the return must forthwith register it,

and on the expiration of tluee months from the registiation of the

return the company will be deemed to be dissolved.

The Court may, however, on the application of the liquidator or

any other person who appears to the Court to be interested, make an

(7) Wrir/IU's Cane (1S70), 5 Cli. can in a suporvisioii ciuse confirm

437; but cp. Ja//ics V. ilia/y (1873), a sclieme for reconstruction, and

L. R. 6 H. L. 328, wlierc, liowover, a special resolution will in such

the question was as to the validity case be unnecessary,

of a release by directors after a (,v) See supra, pp. 992 et scq.

winding-up. {95) For form of advertisement,

(r) As ah-eady stated, the Coiut sec infra, p. 1307.
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order deferring tlie date at which the dissolution of the company is

to take effect for such time as the Court tliiuks fit.

It will be the duty of the person on whose application an order

of the Court under tliis section is made, within seven days after the

making of the order, to file with the Registrar an office copy of the

order, and if that person fails so to do he will 1)e liable to a fine not

exceeding £5 for every day during which the default continues (<).

Prior to the Companies Act, 1907, the Court had no power to

defer the date at which the dissolution took effect if once the final

meeting had been held and the return had been registered (w). The

only thing that it could do was to stay all further proceedings in

the winding-up, and this it could only do on the application of

a creditor or contributory (x).

After dissolution no winding-up order can be made against a

company except possibly in cases where the dissolution can be set

aside on the ground of fraud (?/), and probably not even in this

case {z) ; but these remarks m-ust now be taken to be subject to the

power of the Court at any tinie within two years of the date of the

dissolution to declare the dissolution void («). Moreover, if pro-

ceedings are taken against a company even after the return has been

registered and are delayed solely by the state of the business of the

Court dissolution will make no difference (6). It will be otherwise,

however, if the delay has arisen partly owing to the fact that the

parties were not ready for a hearing (c), and in such latter case a

solicitor who acts for the company after dissolution, whether he

knows or ought to have known of the dissolution or not, will be

personally liable to the other party for costs (d). Dissolution will,

moreover, subject always to the above remarks, be a bar to the claims

of creditors (r), and it will not in any way vest in creditors the rights

which prior to dissolution the company or its liquidator had. Thus

{t) Companies (Consolidation) (a) Companies (Consolidation)

Act, 1908, s. 195. The application Act, 1908, s. 223 ; see ante, pp. 994

is by summons. See order deferring et seq. as to this ; and for orders,

dissolution, infra, p. 1322. infra, pp. 1322 et seq.

(w.) Scottish Fluid Beef Go. v. (b) Crookhaven Mining Co. (lS6ii),

^«//cZ (1898), 25 Rettie, 1050. 3 Eq. 69; Whiteley Exerciser v.

{x) Eastern Investment Co., [1905] Gamaye, [1898] 2 Ch. 405 ; Watch-
1 Ch. 352 ; and see Companies makers^ Alliance v. Ernest Goode'a
(Consolidation) Act, 1908, ss. 144 ^7o/r.s (1905), 5 Tax Cases, 117.

and 193. For such an order, infra, (c) Sultan v. New Becston Cycle

p. 1324. Co., [1900] 1 Ch. 43.

(?y) Finto Silver Mining Co. (d) Yonge v. Toynhee, [1910] 1

(1878), 8 C. D. 273 ; London and K. B. 215, overruling Salton v.

Caledonian Marine Insurance Co. New Bceston Cycle Co., [1900] 1

(1879), 11 C. D. 140, the latter of Ch. 43, on this point,
which cases shows that the fact (e) Westhourne Grove Drapery
that the liquidator has assets in Co. (1878), 39 L. T. 30; and see
his hands makes no difference. supra, pp. 993 and 994, as to other

(::) Schooner Fond Coal Co., [1888] cases on the effect of a dissolution.

W. N. 70,
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a creditor cannot bring proceedings after dissolution against directors

for misfeasances which tiiey have committed prior to dissolution (/).

It has been held, (g) indeed, that a creditor can bring proceedings

against a liquidator for acts done by him in the winding-up, even

where no fraud is alleged, but this case was a case which very nearly

though apparently not quite, amounted to fraud, and it has already

been submitted that apart from fraud it carmot be sujjported.

Meeting where Winding-up continues more than One Year.

In the event of the winding-up continuing for more than one

year, the liquidator must summon a general meeting of the company

at the end of the first year from the commencement of the winding-

up and of each succeeding year or as soon thereafter as may be

convenient and must lay before the meeting an account of his acts

and dealings and of the conduct of the winding-up during the pre-

ceding year (/<).

Information as to Pending Liquidations.

It will be borne in mind that section 224 oE tlie Act applies to a

voluntary winding-up as well as to a compulsory winding-up, and

that consequently where the liijuidation is not concluded within

the year the voluntary liquidator will have to comply with the re-

quirements of the section and of rules 189 and 190 the Companies

(Winding-up) Rules, 1909 (i), as to the statements to be made to

the Registrar of Joint Stock Companies. For the purpose of section

224 a winding-up is to be deemed to be concluded in the case of a

company wound up voluntarily or under the supervision of the

Court at the date of the dissolution of the company, unless at such

date any funds or assets of the company remain unclaimed or un-

distributed in the hands or under the control of the liquidator, or

any person wlio has acted as liquidator, in wliich case the winding-up

will not be deemed to be concluded until sucli funds or assets have

either been distributed or paid into the Companies' liquidiition

account at the Bank of England (/.).

In short, the statement reijuired by section 224 will have to be

made by the liquidator unless the final meeting has not been held

and the return required by se(;tion 195 registered within nine months

of the commencement of the winding-up, and even wliere these

things have been done, if at tlie end of the year the liquidator has

in his hands or under his control assets or funds of the company
which have not been distributed or ])aid into tlie company's liquida-

tion account. It is tiiought that section 194 (2) ceases to be applic-

able after the final meeting has been held (/).

(/) Coxon v. Gorst, [18911 2 Ch. pp. 1301 and 1302 as to thus.

73. (A) Companies (Winding-up)

(g) Pulsford v. Devonish, [1003] Rules, 1000, r. 188(0).

2 Ch. 025. (/) A windinj,'-up can scarcely be

(/() Companies (Consolidation) saitl to continue after the affairs

Act, 1908, s. 194 (2). of the company are fully wound-up.
(i) See suj)ra, pp. 970 ct scq., and
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advertisements.

1. Of Voluntary Winding-up for Gazelte.

In the Matter of the Companies (Consohdation) Act 1908

and

In the Matter of the A.B. Company Limited.

Notice is Hereby Given that at an extraordinary general meeting

of the members of the above-named Company duly convened and held at

on the 19 the resolution firstly below mentioned was

duly passed as an extraordinary resolution and that at a subsequent

extraordinary general meeting also duly convened and held at the same

place on 19 that same resolution was duly confirmed as a

special resolution and the resolution secondly below mentioned was at

the same meeting passed as an ordinary resolution.

(1) That the Company be wound-up voluntarily.

(2) That Mr. X.Y. of be and he is hereby appointed Hquidator

for the purpose of such winding-up.

X.Y. Liquidator

2. Advertisement under Section 188 of the Act.

In the Matter of the Companies (Consolidation) Act 1908

and

In the Matter of the A.B. Company Limited.

Notice is Hereby Given pursuant to Section 188 of the Companies

(Consohdation) Act 1908 that a meeting of the creditors of the above-named

Company wiU be held at on at o'clock in the

afternoon

Dated

X.Y. Liquidator.

3. Advertisement for Creditors.

In the Matter of the Companies (Consohdation) Act 1908

and

In the Matter of the A.B. Company Limited,

Notice is Hereby Given that the creditors of the above-named Com-

pany which is being wound-up voluntarily are required on or before the

day of 19 (m) to send their names and addresses and the

particulars of their debts or claims and the names and addresses of their

sohcitors (if any) to the undersigned the solicitors for X.Y. the Liquidator

of the said Company and if so required by notice in waiting from the said

Liquidator are by their sohcitors or personally to come in and prove the

said debts or claims at such time and place as shall be specified in such

notice or in default thereof they will be excluded from the benefit of any

distribution made before such debts are proved

Dated 19

K. & Co. No. Street, E.C.

Solicitors for the above-named Liquidator.

(w) This must be not less than panies (Winding-up) Rules, 1909,

fourteen days after the date when r. 102.

the advertisement appears : Com-
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4. Advertisement of Final Meeting under Section 195 of the
Companies (Consolidation) Act 1008.

lu the Matter of the Companies (ConsoUdation) Act 1908

and

In the Matter of the A.B. Company Limited.

Notice is Hereby Given that a general meeting of the above-named

Company will be held at on 19 at o'clcjck in

the afternoon for the purpose of having an account laid before the Company
of the winding-up showing how the winding-up has been conducted and the

property of the Company has been disposed of and for the purpose of hearing

any explanation that may be given by the Liquidator and for the purpose

of passing an extraordinary resolution directing how the books and papers

of the Company and of the Liquidator are to be disposed of.

NOTICE OP APPOINTMENT OF VOLUNTAPvY LIQUIDATOR TO
BE FILED WITH THE REGISTRAR OF JOINT STOCK COM-
PANIES in).

Certificate No. Form No. 39a.

A 55. Companies Registration

Cj Fee Stamp must be im-

pressed here.

The Companies (Consolidation) Act, 1908.

Notice of Appointment of Liquidator,

{Pursiwmt to Section 187.)

Note.—In a voluntary winding-up, this notice must be filed with the

Registrar wthin 21 days of the appointment, in default of A\'hich a penalty

not exceeding £5 for every day the default continues is incurred.

Presented for filing by

To the Registrar of Joint Stock Companies.

I, the undersigned

of hereby give notice that, by *

I have been appointed Liquidator of the

Company Limited.

Signature

Date
* State how appointed, whether by Resolution of the Company, or

how otherwise.

NOTICE OF EXTRAORDINARY RESOLUTION FOR VOLUNTARY
WINDING-UP WHICH WILL REQUIRE CONFIRIVLATION AS
A SPECIAL RESOLUTION.

The A.B. Company Limited.

Notice is Hereby Given that an extraordinary general meeting of

the above-named Company will bo held at on the

19 at o'clock in the noon for the purpose of considering

(n) Form prescribed by the order 1909.

of the Board of Trade of March 29,
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and if thought fit passing the following resolution as an extraordinaiy

resolution—that is to say :

—

Tliat the Company be wound-up voluntarily.

Should the above-mentioned resolution be passed by the requisite

majority it will be submitted for confirmation at a second extraordinary

general meeting to be subsequently convened [or if the articles make
special provision allowing of the caUing of the two meetings by one notice

to be held at the same time and place on the 19 ].

X.Y. Secretary.

By Order of the Board.

Notice of Confikmatory Resolution.

Notice is Hereby Given that an extraordinary general meeting of the

above-named Company will be held at on the

at o'clock in the noon for the purpose of considering and if thought

fit of confirming as a special resolution the following resolution which was

passed as an extraordinary resolution at an extraordinary general meeting

held on the 19 . that is to say :

—

That the Company be wound-up voluntarily

and for the purpose of the appointment of a Liquidator.

X.Y. Secretary

By order of the Board.

NOTICE OF EXTRAORDINARY RESOLUTION FOR VOLUNTARY
WINDING-UP WHICH WILL NOT REQUIRE CONFIRMATION
AS A SPECIAL RESOLUTION (o).

{Formal parts as above in first notice.)

That the Company cannot by reason of its liabiUties continue its business

and that it is advisable to wind-up voluntarily and that the Company
be wound up voluntarily and that a liquidator be appointed.

X.Y. Secretary.

By order of the Board.

Instrument of Call.

To Mr.

The A.B. Company Limited.

I X.Y. the Liquidator appointed in the voluntary winding-up

of the above-named Coinjiany hercsby make a caU of per share

on all the contributories of the Company. The sum payable by you in

respect of the shares registered in your name is £ . Such sum will

be payable at my office No. Street E.G. on the day of

19

X.Y. Liquidator.

(o) For notices of resolutions for to the reconstruction agreement,
voluntary winding-up with a view post, p. 1310.

to reconstruction, see the recitals
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circular to accompany notice of resolution for

winding-up and reconstruction.

The A.B. Company Limited.

(Proposed scheme for reconstniclion.)

1. The above-mentioned Company (hereinafter called the old Company)

to go into voluntary Liquidation.

2. A new Company (liereinafter called the new Company) to be formed

under the name of the CD, Com[)any Limited or some similar name Avith

a Memorandum and Articles of Association in a form Avhich has aheady

been prepared and which has for the purpose of identification been signed

by S.H. a sohcitor of the Supreme Court.

3. The new Company forthwith to acquire the undertaking business

and except as hereinafter mentioned the assets of the old Company and for

that purpose to enter into an agreement in the form of a draft agrei-ment

which has aheady been prepared and which is expressed to be made

between the old Company and its Liquidator of the first part the new

Company of the second pai-t and E.F. of the third part and which has for

the purpose of identification been signed by the said S.H.

4. The consideration for the said sale to be 60,000 shares of £1 each

in the capital of the new Company credited as paid up to the extent of I5s.

per share to be allotted to the Liquidator of the old Company or liis nominees.

5. The Liquidator of the old Company to select and retain out of the

assets of the old Company assets to the value of £ and thereout to

pay the debts and liabilities of the old Company the costs charges and

expenses properly incurred in the Liquidation of the old Comjjany incliiding

any moneys payable to persons who have expressed their dissent in manner

provided by section 192 (3) of the Companies (Consohdation) Act 1908 and

the costs charges and expenses of and incidental to the above-mentioned

agreement or arising thereout and of the formation and promotion of the

new Company.

6. Each member of the old Company (other than a dissentient member)

to be entitled to one share in the new Company with I5s. paid up thereon

for every share registered in his name in the capital of the old Company

;

but any meniber who fails to apply for the shares to Avhich he is so entitled

or any of them or to enclose a remittance of Is. per share applied for with

his application witliiii the time and in manner to be mentitmed in a notice

to be sent by the Liquidator of the old Company to its members to be taken

to have waived all right to the shares to which he is entitled or such of them

as he shall not have applied for and enclosed a remittance in respect of.

7. E.F. to subscribe or find responsible subscribers for the .shares in

the new Company which are to be allotted to the Liquidator or his nominees

and which members of the old Comi)any shall have waived tiicir title to

or which dissentients would but for their dissent have been entitled to.

A sum of at least Is. per share to be paid to the new Companj' for each of

such shares and the persons subscribing for tlicm to pay a further sum of

Is. per share on application and tlie remaining 4s. per shai'e as and when
called up. The new Company to pay a commission of 5 pc!r cent. (£3000)

on the 00,000 shares so luiderwritten to the said E.F. in consideration of

his so subscribing or finding responsible subscril)ers as aforesaid.

Note.—Copies of the draft agreement and Memorandum and Articles
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of Association above referred to may be seen on application at the regis-

tered office of the old Company during business hours on any day prior

to the day on which the confirmatory resolution is passed.

RECONSTRUCTION AGREEMENT (p).

An Agreement made the day of 1911. Between

The A.B. Company Limited a Company having its registered office at

in the county of (hereinafter called the old Company)

and X.Y. of in the county of its Liquidator (hereinafter

called the Liquidator) of the first part, The CD. Company Limited a

Company having its registered office at in the county of

(hereinafter called the new Company) of the second part and E.P.

of in the county of (hereinafter called the underwriter)

of the third part. Whereas the old Company was registered on the 16th

day of June 1902 under the Companies Acts 1862 to 1900 with a capital

of £100,000 divided into 100,000 shares of £1 each and 60,000 of such shares

have been issued and all such issued shares are fully paid up. And whereas

at extraordinary general meetings of the old Company held respectively

on the 1st day of May 1911 and the 18th day of May 1911 the following

resohitions were respectively passed and confirmed as special resolutions :

—

(1) That the Company be wound-up voluntarily.

(2) That pursuant to the powers in that behalf conferred by section

192 of the Companies (Consohdation) Act 1908 the whole of the business

assets of the Company except such part of such assets as are to be

retained for the purpose of paying certain debts and liabilities be trans-

ferred and sold to a new Company to be formed and that the Liquidator

appointed in such voluntary winding-up be and he is hereby authorized to

receive in compensation for such sale and transfer shares in such new

Company.

(3) That a new Company be registered under the Companies (Consoli-

dation) Act 1908 under the name of the CD. Company Limited or some
other similar name with a capital of £100,000 divided into 100,000 shares

of £1 each and with a Memorandum and Articles of Association in the form
of a draft Memorandum and Articles of Association which have already

been })repared and have for the purpose of identification been signed by
S.H. of in the county of a solicitor of the Supreme Court.

(4) That the said Liquidator be authorized on behalf of the Company
to enter into an agreement in the form of a draft agreement which has

already been prepared and has for the purposes of identification been signed

by the said S.H. And whereas at the meeting held on the 18th day of

May 1911 as aforesaid immediately after the said resolutions were confirmed

as special resolutions the Liquidator was appointed Liquidator of the old

(p) The authorities are satisfied (4) the whole of the shares in the
with a 10s. stamp on these agree- capital of the new Company are
ments, where (1) the members of allotted and there is no provision

the new Company are identical with in tlie instrimient for an increase of

those of the old, and they hold capital : Alpe on Stamp Duties,
their shares in the same proportions 12th Ed. p. 132 ; and (5) where the
inter se ; and (2) there are no dis- capital of the new company is not
sentient members ; and (3) no shares greater than that of the old corn-

are allotted to persons other than pany : Highmore's Stamp Duties,
members of the old Company; and 3rd Ed. p. 192.
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Company. And whereas on the day of 1911 the new Company

was registered under the Companies (Consolidation) Act 1908 vdth a capital

of £100,000 divided into 100,000 shares of £1 each and -mth. a Memorandum
and Articles of Association in the form of the draft Memorandum and

Articles of Association above referred to. And whereas one of the objects

for which the new Company was formed as set out in its Memorandum
of Association was to acquire the business assets and property of the

old Company and for that purpose to enter into an agreement in the

form of a draft agreement A\'hich had already been prepared and had

for the purpose of identification been signed by the said S.H. and which

was expressed to be made between the old Company and its Liquidator

of the first part the new Company of the second part and the underwTiter

of the third part. And whereas by the Articles of Association of the new

Company it is provided that the new Company may pay a commission at

a rate not exceeding 20 per cent, to any person in consideration of his sub-

scribing or agreeuig to subscribe whether absolutely or conditionally for any

shares in the new Company or procuring or agreeing to procure subscrip-

tions whether absolute or conditional for any shares in the new Company.

And whereas the parties hereto have agreed to enter into this agreement

which is in the same form as the di'aft agreement referred to in the said

resolution and in the Meniorandum of Association of the new Company.

Now it is hei'eby agreed between the parties hereto as follows :

—

1. Subject to the provisions hereinafter contained the old Company
shall sell and the new Company shall purchase :

—

(a) The freehold and leasehold hereditaments specified in the fu-st

and second parts of the schedule hereto.

(b) The goodwill of the business heretofore carried on by the old Com-
pany at the said freehold and leasehold premises.

(c) All fixtures and fittings in or about the same premises.

{d) All book and otJK^r debts now due or to become due to the old Com-
pany and the benefit of all now existing contracts wth the old Company.

(e) All loose plant stock-in-trade and other chattels now belonging

to the old Company.

2. As the consideration for the said sale the new Company shall

allot to the liquidator or his nominees 60,000 shares of £1 each in the

capitiil of the new Company, and such shares shall be credited as paid up
to the extent of l.'js. per share.

3. The Liquidator sluiU forthwith serve on each member of the old

Company who has not dissented in manner provided by Section 192 (3)

of the Companies (Consohdation) Act 1908 a notice in ^mting informing

him of the number of shares in the capital of the new Company to which

he is entitled of the amount credited as paid up on each such share of the

time within wliich he must apply for such shares, and of the amount
payable on application in respect of each share applied for.

4. Each member of the old Company other than a member who has

dissented in manner aforesaid shall be entitled to one share in the new
Company with 15s. credited as paid up thereon for every share registered

in his name in the capital of the old Company but no allotment shall be

made of any of such shares to any member of the old Company who does

not within 14 days after service of such notice as aforesaid on liim make an
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application in T\Titing to the Liquidator for the shares to which he is so

entitled or such of them as he requires or does not enclose wth such appU-

cation a remittance of Is. for evei-y share apphed for. And every member

who fails to make such apphcation for any shares he is so entitled to or to

enclose such remittance in respect of any shares he has so applied for shall

be deemed to have waived all right to the shares in respect of which he has

made such default or failure as aforesaid.

5. The under^vTiter hereby agrees that he will forthAvith when called

on liy the Liquidator so to do subscribe or procure responsible persons

who wiU subscribe for such of the said 00,000 shares in the new Company

with 15s. per share credited as paid up thereon as members of the old

Company are deemed to have waived all right to under the last preceding

clause hereof and all shares which dissentient members of the old Company

Avould but for their dissent have been entitled to hereunder. A sum of

at least Is. per shaie sluiU be paid in res{x^ct of each share subscribed for

under this clause and such sum and also the sum of Is. per share payable

on application shall be paid to the new Company within one week after the

Liquidator shall have notified to the underwriter the number of shares

he is required to subscribe or pigcure responsible subscribers for—and the

underwriter or the persons so to be procured shall pay the balance of 4s.

per share as and when the same is called up. In consideration of the pre-

mises the Company shall pay to the underwriter the sum of £3000 being a

commission at the rate of 5 per cent, on the shares which he has agreed to

subscribe or procure res}3onsible subscribers for, such sum shall be payable

as soon as the underAVi'iter has fulfilled his obligations under this clause

but the new Company may retain the said sum or any part thereof against

any sums not exceeding 2s. yier share pa3^able in respect of the shares

which the underwriter has been called on to subscribe or procure respon-

sible subscribers for under this clause.

6. The Liquidator shall select and retain out of the assets of the old

Company assets to the value of £ and shall thereout pay and satisfy

all debts and liabihties of the old Company and aU costs charges and

expenses properly incurred in the liquidation of the old Company includ-

ing any sums payable to members of the old Company who have dissented

in manner provided by Section 192 (3) of the Companies (Consolidation)

Act 1908 and all costs charges and expenses of and incident to or arising

out of this agreement or the formation or promotion of the new Compan}'.

7. The Liquidator shall on or before the day of 19

inform the new Company of what assets he has selected under the last

preceding clause of this agreement and he shall on or before the

day of 19 transfer and pay to the new Company any of such

assets or the proceeds of sale of any of such assets which are not requii-ed

for the purposes mentioned in the said clause.

8. The new Company shall accept without any investigation requisition

or objection as to title conveyance or othermse such title as the old Com-
pany has to the freehold and leasehold hereditaments comprised in this

agreement.

9. The purchase shall bo completed at the office of the sohcitors of the

old Company Messrs. S.H. & Co. No. Street in the city of London
on the day of and subject to the provisions of Clause 7

of tliis agreement the old Company and all other necessary parties shall

execute and do all deeds documents and things which may be necessary

for effectually vestmg in the new Company the property comprised in this

agreement and thereupon the new Company shall allot to the Liquidator

or his nominees the shares in the new Company wluch form the con-

sideration for this agreement or such of them as he may require.
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10. Until completion the Liquidator shall at all reasonable times allow

the new Company or its nominees access to all books papers and documents

of the old Company and shall carry on the busuiess of the old Company.

11. For the purpose of stamp duty the purchase consideration shall

be apportioned as follows that is to say £ to the goodwill of the

said business £ to the fixtures and fittings comprised in this agree-

ment £ to the book and other debts and the benefit of all contracts

comprised in this agreement and the residue of the said purchase considera-

tion to the remaining property comprised in this agreement.

12. Any notices to be served on members of the old Company under

this agreement may be served in any manner in which notices under the

Articles of Association of the old Company may be served.

In wiTisESS etc.

The Schedule Heeedtbefoee Referred to.

Part I.

[Description of freehold hereditaments.]

Pabt II.

[Description of leasehold hereditaments.]

ORDER OF THE COURT OF APPEAL RESTRAINING THE
CARRYING OUT OF A REORGAN^ZATION SCHEJIE WHICH
IS ULTRA VIRES.

In the Court of Appeal,

Between A.B. on behalf of himself and all other shareholders

of the first defendant Company
Plaintiff,

and

The CD. Company Ltd. {q) and the E.F. Com-
pany Ltd. (r).

Defendants.

Upon motion etc., and the plaintiffs and the defendants by their counsel

agreeing to treat the hearing of this motion as the trial of the action. This

Court doth order that the defendant the CD. Company Ltd., be per-

petually restrained from in any %\ay acting ujxjn or canying into effect

the reorganization scheme submitted to the general meeting of the share-

holders of the said defendant Company held on the 19 and it

is ordered that the defendants do pay to the planitiff his costs of thia

action and occasioned by this appeal to bo taxed by the Taxing Master.

[Bisgood v. Hetidersoits Transvaal Estates, Ltd., 1908, B. (ill. C<3urt of

Appeal April 3rd, 1908, [1908] 1 Ch. 743.]

(5) Tlie old company. (r) Tlie new company.

S.C.t. 4 P
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WRIT OF SUMMONS WHERE IT IS SOUGHT TO ESTABLISH THAT
A RESOLUTION FOR VOLUNTARY WINDING-UP HAS NOT
BEEN PROPERLY PASSED.

In the High Court of Justice.

Chanceiy Division.

Mr. Justice

Between X.Y. suing on behalf of himself and all other share-

holders of the defendant Company
Plaintiff,

and

The A.B. Company Ltd. and CD.
Defendants.

George V. by the Grace of God, etc.

The plaintiff claims :

—

(1) A declaration that a resolution for the voluntary winding-up of

the defendant Company alleged to have been passed as an extraordinary

resolution and to have been confirmed as a special resolution at extra-

ordinary general meetings of 'the defendant Company held on the

19 and the 19 and an ordinary resolution appointing the

defendant CD. Liquidator of the defendant Company alleged to have been

passed at such last-mentioned meeting were invalid and that the defendant

Company is not in liquidation.

(2) An injunction restraining the defendant CD. from acting as such

Liquidator and from dealing and intermeddling with the assets of the

defendant Company.

(.3) An injunction restraining both the defendants from giving notice

of the said resolutions by advertisement in the London Gazette or otherwise

and from summoning or advertising in the London Gazette or otherwise

a meeting of the creditors of the defendant Company.

(4) Further and other relief.

(5) Costs.

X.Y. Liquidator.

ORDER FOR WINDING-UP SUBJECT TO SUPERVISION («).

{Title.)

Upon the petition etc. this Court doth order that the voluntary Avinding-

up of the said Company Limited be continued but subject to the

supervision of this Court, and any of the proceedings under the said voluntary

winding-up may be adopted as the Court shall think fit ; and it is ordered

that the Liquidator appointed in the voluntary winding-up of the said Com-

pany do on the day of next and thenceforth every three

months file with the Registrar Companies (Winding-up) a report in Avriting

as to the position of and the progress made with the winding-up of the

said Company and with the realization of the assets thereof and as to any

other matters connected with the winding-up as the Court may from time

to time direct and it is ordered that no bills of costs charges or expenses

or special remuneration of any sohcitor employed by the Liquidator of the

said Company or any remuneration charges or expenses of such Liquidator

(s) Appendix to the Companies (Winding-up) Rules, 1909, Form 16.
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or of any manager accoiintant auctioneer broker or other person be paid

out of the assets of the said Company unless such costs charges expenses

or remuneration shall have been taxed or allowed by the said Registrar

Companies (Winding-up) and it is ordered that all such costs charges ex-

penses and remuneration be taxed and ascertained accordingly and it is

ordered that the costs of the Petitioner and of [here insert any directions

as to allowance of costs of petitioner and of persons appearing] and the

creditors contributories and Liquidator of the said Company and all other

persons interested are to be at Uberty to apply generally or as there may
be occasion.

FORM OF SUPERVISION ORDER WLTB. ONE SET OF COSTS
BETWEEN ALL CREDITORS SUPPORTING.

(Title.)

Upon the Petition of W^G.A. A.H.A. and G.F.A. carrying on business

in partnership as at in the City of

under the style of C and A Creditors of the above-named

Company on the 28th December 1910 preferred unto this Court and upon
hearing Counsel for the Petitioner for the above-named Company
and W.P. the Liquidator in the voluntary mnding-up thereof for

S. Brothers Limited and another The S. M. G. Company The
A.-A. 0. Company Limited all creditors of the above-named Company
supporting the said petition and upon reading the said petition

the affidavit of G.F.A. filed the 30th December 1910 (verifying the said

petition) the London Gazette and The Times newspaper both dated 6th

January 1911 each containing an advertisement of the said petition—^the

London Gazette dated the 31st Januaiy 1911 containing a notice of the

passing of the Resolution for the voluntary winding-up of the said Company
and of the appointment of W.P. of in the City of as

Liquidator thereof the affidavit of S.J.W. and the affidavit of G.H.R.
both filed the 21st day of January 1911 and the affidavit of W.P. filed the

27th day of February 1911 and the several exhibits in the said affidavits

or some of them respectively referred to.

This Court doth Order that the voluntaiy winding-up of the said

Waring and Gillow Limited be continued, but subject to the supervision

of this Court ; and any of the proceedings under the said voluntary winding-

up may be adopted as the Court shall think fit.

And it is Ordered that the said W'.P. the Liquidator appointed in

the voluntaiy winding-up or other the Liquidator for the time being of he

said Company do every three months lilc with the Registrar Companies
(Winding-up) a report in wTiting as to the position of and the progress

made uith the winding-up of the said Company and Avith the realization

of the assets thereof and as to any other matters connected wth the winding-

up as the Court may from time to time direct the first of such reports to

be filed on the 28th day of May 1911.

And it is Ordered that no Bills of costs charges or expenses or special

remuneration of any Solicitor employed by the Liquidator of the said Com-
pany or any remuneration charges or exi^enses of such Liquidator or of

any Manager Accountant Auctioneer Broker or other person be paid out
of the assets of the said Company unless such costs charges expenses or
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remuneration shall have been taxed or allowed by the said Registrar

Companies (Winding-up).

And it is Obdeeed that all such costs charges expenses and remunera-

tion be taxed and ascertained accordingly.

And it is Ordered that the costs of the Petitioner of the said Company
and of the said creditors supporting the said Petition be taxed and paid

out of the assets of the said Company, but on such taxation only one set

of costs is to be allowed between the said creditors supporting.

And the Creditors Contributories and Liquidator of the said Company
asid all other persons interested are to be at liberty to apply as there may
be occasion. [Ee Waring and Gilloio Co., Ltd., 00461 of 1910. S^VINFEN

Eady, J., 28th February, 1911.]

SUPERVISION ORDER AN AGREEMENT UNDER SECTION 161

OF THE COMPANIES ACT, 1862 (SECTION 192 OF THE COM-
PANIES (CONSOLIDATION) ACT, 1908), BEING SANCTIONED
AND THE TIME FOR ADVERTISEMENT OF THE ORDER
EXTENDED

{Title.)

Upon the Petition of A.H.M. of in the County of

E. R. of in the County of N.C.G. of

in the County of W.E.N, of in the County of and

C.W. of in the County of all Contributories of the above-

named Company on the 6th January 1909 preferred unto this Court and

upon hearing Counsel for the Petitioners for the above-named Company
and W.B.P. the Liquidator in the Voluntary Winding-up thereof for B.R.A.

and 67 others all Creditors of the above-named Company for H.A. and

1681 others all Contributories of the above- named Company all supporting

the said Petition for the L.G.O. Company Limited for J.P.A. and 62

others for the U. of L. and S.B. Limited and W.H.K. and A.H. for

A.H.S. all Creditors opposing for H.S.K. and for H.T.H. and four others

all Creditors and Contributories opposing and for E.H.B. and 6 others

and for A.E.H. and 17 others all contributories opposing and iipon reading

the said Petition the affidavit of A.H.M. filed the 8th January 1909 (veri-

fying the said Petition) the London Gazette the Daily Telegraph and the

Daily Mail newspapers all dated the 8th January 1909 each containing

an advertisement of the said Petition the London Gazette dated 9th October

1908 containing a notice of the passing of the Resolutions for the Voluntary

Winding-up of the said Company and of the appointment of W.B.P. of

in the City of London Chartered Accountant as Liquidator thereof

the affidavit of R.M. and the Affidavit of E.H.T. both filed the 13th January

1909 the two several affidavits of W.B.P. filed respectively the 23rd January

and the 3rd February 1909 the affidavit of J.C.M. filed the 25th January

1909 the affidavit of S.D.G. the affidavit of M.J. the affidavit of H.G.B.

and the affidavit of S.W. aU filed the 3rd February 1909 the affidavit of

A.H.M. and the affidavit of D.D.C. both filed the 8th February 1909 and

the several Exhibits in the said Affidavits or some of them respectively

referred to.
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This Couet doth Order that the Voluntary Windiiig-up of the said

Vanguard Motorbus Company Limited be continued but subject to the

supervision of this Court and any of the proceedings under the said

Voluntary Winding-up may be adopted as the Court shall think fit.

And the said L.G.O. Company Limited by its Counsel at the Bar con-

senting that the misfeasance and other claims referred to in the said

Petition shall be excluded from the agreement dated 22nd June 1908

referred to in paragraph 70 of the said Petition provided it is to be

under no responsibiUty in respect of any costs incurred or to be incui'red

in respect of inquiry into and the prosecution of any such claims or in

respect of the costs of the said petition. And the above-named Van-

guard Motorbus Company Limited by its Counsel consenting to such

modification.

This Court doth Hereby sanction the said agreement dated the 22nd

June 1908 as so modified so as to give validity thereto under section 161

of the Companies Act 1862 and doth order the same to be carried into

effect forthwith.

And it is Ordered that the said W.B.P. the Liquidator appointed

in the Voluntary Winding-uji of the said Company or other the Liquidator

for the time being do every three months file with the Registrar Companies

(Winding-up) a Report in writing as to the position of and the progress

made with the winding-up of the said Company and with the reaUzation

of the assets thereof and as to any other matters connected with the ^vinding-

up as the Court may from time to time direct the first of such reports to

be filed on the 11th May 1909.

And it is Ordered that no Bills of Costs charges or expenses or special

remuneration of any Sohcitor employed by the Liquidator of the said Com-

jjany or any remuneration charges or expenses of such Liquidator or of

any Manager Accountant Auctioneer Broker or other person be paid out

of the assets of the said Company unless such costs charges expenses or

remuneration shall have been taxed or allowed by the Registrar Companies

(Winding-up).

AxD IT IS Ordered that all such costs charges expenses and remunera-

tion be taxed and ascertained accordingly.

And IT IS Ordered that the Costs of the Petitioners of the said Com-
pany and of the said Creditors (other than the said L.G.O. Company
Limited) and Contributories of the said Petition be taxed and paid out

of the assets of the above-named Company but on such taxation only one

set of Costs is to be allowed between the said Creditors and one set between

the said Contributories and only one set between the Petitioners and the

said B.R.A. and sixty-seven Creditors and H.A. and 1681 Contributories.

And the Creditors Contributories and Liquidator of the said Company
and all other persons interested are to be at liberty to apply as there may
be occasion.

And the time for the advertisement of this Order in the London Oazelte

is hereby extended to the 26th February 1909. {Re. The Vanrjuard Motor-

bus Co., Ltd., 008 of 1909. Swinfen Eady, J., February 11th, 1909.]
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form of advertisement of supervision order pur-
suant to rule 41 (2) of the companies (winding-up)
RULES, 1909.

In the High Court of Justice,

Companies (Wmding-np).

Mr. Justice Neville.

In the Matter of the Compauies (Consohdation) Act 1908

and

In the Matter of the A.B. Company Ltd.

By an order made by Mr. Justice Neville in the above matters dated

the day of 19 upon the petition of X.Y. of in the

county of Gentleman a creditor of the above-named Company it

was ordered that the voluntary winding-up of the said A.B. Company
Limited be continued but subject to the supervision of the Court and that

any of the proceedings under the said voluntary winding-up might be

adopted as the Court should think fit and the creditors contributories and

Liquidator of the said Company and all other persons interested were to

be at Uberty to apply as there might be occasion [and the time for the

advertisement of the said order in the London Gazette was by the said order

extended to the day of 19 ].

Dated this day of 19 .

K. & Co. No. Street in the City of London,

Solicitor for the petitioner.

ORDER ON SUMMONS UNDER SECTION 193 OF THE ACT FOR
LIBERTY TO APPLY.

{Title.)

Upon the appHcation by originating summons dated the 15th day of

August 1907 of A.B. of in the County of

the Liquidator in the voluntary wanding-up of the above-named Company
and upon hearing the Sohcitors for the apphcant and upon reading the

originating summons the London Gazette of the 14th November 1905 con-

taining an advertisement of the passing of a special resolution for the volun-

taiy winding-up of the said Company and for the appointment of the said

A.B. as Liquidator thereof. It is ordered that the said Liquidator or any

creditor or contributory of the said Company be at hberty from time to

time to apply to this Court to determine any question arising in the

voluntary winding-up of the said Company and generally as they may be

advised. [Be Britannia Motor Garage, Ltd., 00217 of 1907. Mr. Registrar

Hood, August 20th, 1907.]

ORDER UNDER SECTION 188 OF THE ACT, APPOINTING JOINT
LIQUIDATOR AND GIVING GENERAL LIBERTY TO APPLY.

(Title.)

Upon the apphcation by Originating Summons dated the 12th day of

October 1911 of L.B. & T. Ltd. (proprietors of B. & M.) whose registered

office is at in the County of

the creditors appointed for this purpose by the Creditors of the
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above-named Company under Section 188 of the above-mentioned Act

and upon hearing the Solicitors for the apphcants and the respondent

G.M. the Liqmdator in the voluntary winding-up of the said Company
appearing in person and upon reading the said Originating Summons the

LoTidoii Gazelle dated the 3rd of October 191 1 containing a notice of the

passing of the Resolution for the voluntary winding-up of the above-

named Company and of the appointment of the said Respondent as Liqui-

dator thereof the Affidavit of W.L.B. filed the 2nd day of November 1911

and the Affidavit of A.J.F. (as to fitness of the Liquidator hereinafter

appointed) filed this day.

And H.J.G. hereinafter named together with the B^L.FsL

Company Limited having given an undertaking to the Court in the

sum of £100 dated 7th of November 191 1 pursuant to Order 50 Rule

16a of the Rules of the Supreme Court as his surety. And the said H.J.G.

having undertaken to apply to the Court for the purpose of having his

security increased if he at any time should become Sole Liquidator of the

above-named Company. It is Ordered that H.J.G. of in the

City of London Chartered Accountant be and he is hereby appointed

Liquidator to act jointly with the said G.M. in the Voluntary Winding-up
of the above-named Heston Motor Manufacturing Company Limited.

And it is Ordered that the costs of the Apphcants the said L.B. & T.

Limited and the proper costs of the Respondent the said G.M. of this appU-

cation be taxed as between Sohcitor and Client and paid out of the assets

of the above Company.

And the Liquidators or any creditor or contributory of the above-

named Company are to be at hberty to apply to the Court with reference

to any matter arising in the Voluntary Winding-up of the above-named

Company as they may be advised. {Heston Motor Manufacturing Company,
Ltd., 00354 of 1911. Mr. Registrar Hood, November 13th, 1911.]

ORDER UNDER SECTION 188 OF THE ACT^ REMOVING
LIQUIDATOR AND APPOINTING A NEW^ LIQUIDATOR
AND COieOTTEE OF INSPECTION ANT) GIVING GENERAL
LIBERTY TO APPLY.

{Title.)

Upon the apphcation by Originatmg summons dated the 9th day of

August 1911 of G.A.B. of in the county of

a creditor appointed for this purpose by the creditors of the

above-named Company under Section 188 of the above-mentioned

Act—and upon hearing Counsel for the applicant and the sohcitors for

J.W.C. the Liquidator in the Voluntary Winding-up of the above-named

Company the respondent and upon reading the said originating Summons
the London Gazette dated 18th July 1911 containing a notice of the passing

of a resolution for the Voluntary Winding-up of the above-named Company
and of the appointment of the respondent the said J.W.C. as Liquidator

thereof the affidavit of G.A.B. filed the 28th day of August 1911 the affidavit

of J.W.C. filed the 5th day of September 1911 the affidavit of A.L.L. filed

the 13th day of September 1911 (as to fitness of W.D. the Liquidator

hereinafter appomted) the affidavit of F.W.M. filed the 20th day of

September 1911 and the several exhibits in the said affidavits or some of
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them respectively referred to the bond dated the 19th September 1911

entered into by the said W.D. and the L. and L.P.I. Company
as his surety and the receipt of the Fihng and Record Department

of the Central Office dated this day of the filing of the said Bond and

the said W.D. having undertaken to apply to the Court for directions

as to giving further security if at any time the assets coming to his hands

exceed the sum of £100.

It is Ordeeed that the said J.W.C. be and he is hereby removed from

his office as Liquidator in the Voluntary Winding-up of the above-named
E. Slater and Sons Limited. And W.D. of in the County of

York Chartered Accountant having given security by entering into the

said Bond which Bond has been approved by the Court and duly filed.

It is Ordered that the said W.D. be and he is hereby appointed

Liquidator in the Voluntary Winding-up of the above-named Company
in the place of the said J.W.C.

And it is Ordered that the said J.W.C. do forthwith deliver up to the

said W.D. all assets books papers and documents of the said Company
in his possession or power or under his control as such Liquidator as afore-

said. And it is Ordered that the following persons be appointed a Com-
mittee of Inspection to act with the said Liquidator namely : G.A.B. of

G.H.*of near W.R.W. of

P.M. of and E.B. of

And it is Ordered that the costs of the applicant and of the respondent

of this apphcation be taxed as between Solicitor and Chent and paid out

of the assets of the said Company.

And the Liquidator or any creditor or contributory of the above-

named Company is to be at liberty to apply to the Court in this proceeding

with reference to any matter arising in the Voluntary Winding-up of the

said E. Slater and Sons Ltd. as there may be occasion. And notice of

the appohitment of the said Liquidator and Committee of Inspection is

to be forthwith advertised once in the London Gazette. [E. Slater ami Sons,

00304 of 1911. Mr. Registrar Giffabd, September 22nd, 1911.]

ORDER REMOVING ONE OF TWO JOINT LIQUIDATORS AND
CONTINUING THE OTHER AS SOLE LIQUIDATOR.

{Title.)

The apphcation by summons dated the 7th February 1911 of E.J.P.

of in the City of Avhich upon hearing the

Sohcitors for the AppHcant and for A.C. the Respondent to the said

summons in Chambers was adjourned to be heard in Court coming on

this day to be heard accordingly and upon hearing Counsel for the Appli-

cant and for the said Respondent and upon reading the order dated the

18th July 1910 the three several affidavits of E.J.P. filed respectively the

14th February the 20th March and the 11th April 1911 and the two several

affidavits of A.C. filed respectively the 6th March and the 6th April 1911

and the several exhibits in the said affidavits or some of them respectively

referred to.

This Court doth Order that A.C. of in the County of

one of the joint Liquidators in the voluntary winding-up of the
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above-named Company be and he is hereby removed from such office

and that the said E.J.P. the other joint Liquidator be continued and he

is hereby appointed sole Liquidator of the above-named Company.

And it is Oedered that the said A.C. do forthwth hand over to the

said E.J.P. as such sole Liquidator all property cash books of account

and other papers and documents in his possession custody or power as such

Liquidator as aforesaid.

And it is Ordered that the costs of the Apphcant and of the said

Respondent of this apphcation be taxed and paid out of the assets of the

above-named Company. [Be A. Carter cfc Co., Ltd., 00213 of 1910.

Neville, J., April 25th, 1911.]

ORDER GIVING LIQUIDATORS LEAVE TO aiAKE A CALL-
SUCH CALL TO CARRY INTEREST.

(Title.)

Upon the Apphcation by Summons dated the 21st day of April 191

1

of W.B.P. and W.H. the Liquidators of the above-named Company. And
upon hearing Counsel for the AppUcants and upon reading the Order

dated the 14th December 1909 directing the voluntary winding-up of the

above-named Company to be continued subject to the supervision of the

Court the Affidavit of W.B.P. and W.H. filed the 26th April 1910 and the

exhibit therein referred to.

It is Ordered that the said Liquidators be at hberty to make a call

of £5 per share on all the holders of Ordinary Shares in the above-named

Company, such call to be payable on the 1st day of July 1910 and t« carry

interest from that date untU payment at the rate of £5 per centum per

aimum on the amount from time to time remaining unpaid.

And it is Ordered that the Costs of the Applicants of this apphcation

are to be included in their costs of the winding-up of the above-named

Company. [Re Law Guarantee Trust and Accident Society, Ltd., 00422 of

1909. SwiNFEN Eady, J., April 25th 1911.]

ORDER TRANSFERRING ACTIONS IN A WINDING-UP SUBJECT
TO SUPERVISION TO THE WINDING-UP COURT.

{Title.)

Upon the apphcation (by summons dated the 8th day of June 1910)

of H.S.S. the Liquidator of the above-named Society. And upon hearing

the Sohcitors for the Applicant and for the Respondents. H.G.

(mdow) W.F. E.F. and R.R.F. on the 14th June 1910 and Counsel

for the Apphcant this da^^ And upon reading the Order dated

the 23rd March 1909 directing the voluntary \vinding-up of the above-

named Society to be continued but subject to the supervision of the Court

the Order dated the 31st August 1909 appointing the said H.S.S.

Liquidator of the above-named Society and tlie Affidavit of the said

H.S.S. filed the 13th day of June 1910.

It is Ordered that subject to the consent of The Lord Chancellor

the Actions of R.R.F. v. The Penge Perseverance Permanent Benefit

Building Society (a Building Society incorporated under The Building
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Societies Act 1874) 1909 V. No. 113 E.F. v. The Penge Persecerance

PernutneiU Benefit Building Society (a Building Society incorporated

under the Building Societies Act 1874) 1909 F. No. 114 and W.F. v. The

Penge Perseverance Permanent Benefit Building Society (a Building Society

incorporated under The Building Societies Act 1874) 1909 F. No. 116

aU commenced in the King's Bench Division be transferred to the Chancery

Division of this Court and be assigned to Mr. Justice Swinfen Eady and

Mr. Justice Neville the Judge's exercising Jurisdiction in Companies

Winding-up. [Re The Penge Perseverance Btiilding Society, 0097 of 1909.

Swinfen Eady, J,, June 21st, 1910.]

ORDER FURTHER DEFERRING DATE OF DISSOLUTION OF
COMPANY.

(Title.)

Upon the apphcation by Summons dated the 8th day of

November 1910 of A.W.B. (the Liquidator appointed in the voluntary

winding-up of the above-named Company) and the L. and Hi G.

R< Company Limited of

in the City of and upon hearing Counsel for the applicants

and upon reading the Orders dated respectively the 4th day of December
1908 and the 18th day of November 1909 and the Affidavit of A.W.B.
filed the 10th day of November 1910.

It is Ordered that the date at which the dissolution of the above-

named Gold Ore Treatment Company of Western Austraha Limited is

to take effect be further deferred until the 5th day of December 1911 or

further Order and that the ai^phcants be at hberty to apply for such further

extension of the above-mentioned date as they may be advised.

And it is Ordered that the costs of the said Liquidator of the said

apphcation be included in the costs of the hquidation of the above-named

Company.

And it is Ordered that this Order be produced to the Registrar of

Companies and that an Office Copy thereof be filed with the said Registrar

within seven days from the date hereof. [Re The Gold Ore Treatment

Company of Western Australia, Ltd., No. 00364 of 1908. Mr. Registrar

Hood, November 16th, 1910.]

ORDER DECLARING DISSOLUTION OF COMPANY VOID.

(Title.)

The Application by Originating Summons dated the 1st March 1910

of G.S.G. of in the County of Chartered Accountant the

Liquidator in the voluntary winding-up of the above-named Company
which upon hearing the Soficitors for the Appficant and for His Majesty's

Attorney-General the Respondent to the said Summons in Chambers was

adjourned to be heard in Court coming on this day to be heard accordingly

and upon hearing Counsel for the Applicant and for the said Respondent

and upon reading the said Originating Summons the London Gazette dated

the 20th August 1907 containing a notice of the passing of the Resolution

for the voluntary winding-up of the above-named Company and for the
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apjKjiiitiucnt of the Applicant as Liquidator thereof the London Gazdle

dated the 29th June 1909 containing a notice of the convening by the said

Liquidator of the Final Meeting of the above-named Company and the

affidavit of G.S.G. filed the 9th March 1910 and the exhibits therein referred

to and it appearing from the said affidavit that the final Meeting of the

above-named Company was duly held on the 30th July 1909 and that the

said Company became dissolved in due course pursuant to Section 143 of

the Companies Act 1862 the order dated the 24th July 1902 made in the

matter of The U.W.S.T. Company Limited R. v. U.W.S.T. Company

Limited, 1901 U. No, 170 and the order dated the 10th Febioiary 1909

made in the matter of M.- Sons and F.- Limited M. v. M. Sons aiul

F. Limited and others 1899 M. No. 2901.

This Court doth Declare the dissolution of the above-named Com-

pany to have been void.

And it is Ordered that the Liquidator the said G.S.G. do pay to His

Majesty's Attorney-General his costs of the said application such costs

to be taxed Avith hberty to the said Liquidator to reimburse himself out

of the assets of the said Company the amount of such taxed costs and to

retain out of the said assets his costs of the said Apphcation.

And it is Ordered that this order be produced to the Registrar of

Companies and that an office copy of this order be filed -with, the said

Registrar uithin 7 days from the date hereof. [Re The Universal Tube

Company, 0085 of 1910. Swinfen Eady, J., AprU 19th, 1910.]

ORDER DECLARING DLSSOLUTION VOID AND GIVING
DIRECTIONS AS TO CERTAIN ASSETS OF THE COMPANTT.

{Title.)

The apphcation by originating Summons dated 13th November 1911

of G.H.J, of in the City of lately

the Liquidator of the above-named Company which upon hearing Counsel

for the AppHcant in Chambers was adjourned to be heard in Court coming

on this day to be heard accordingly (and the apphcation being treated as

a Motion made to this Court) and upon hearing Counsel for the AppHcant

and upon reading the said Originating Summons, the London Gazette

dated 25th February 1910 containing a notice of the passing of the Reso-

lution for the voluntary winding-uj) of the above-named Company and

for the appointment of the Apphcant as Liquidator thereof the London

Gazette dated 27th December 1910 containing a notice of the convening

by the said Liquidator of the Final Meeting of the above-named Company

and the Affidavit of G.H.J, filed 25th November 1911 and the several

exhibits therein referred to.

And it appearing from the said affidavit that the Final Meeting of the

above-named Company was duly held on the loth February 1911 and that

the said Company became dissolved as from the 16th May 1911.

This Court doth Declare the dissolution of the above-named Boston

Consohdated Copper and Gold Mining Company Limited to have been

void.

And it is Orderkd that this order be produced to the Registrar of
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Companies and that an office copy thereof be filed-'with the said Registrar

Avithin seven days from the date hereof.

iVnd this Court doth order that the appUcant G.H.J, do procure the

184 shares of the U.C. Company (of the United States of America)

referred to in the said Originating Summons to be transferred to him and

that he do obtain new Certificates therefor in his own name.

It is Ordered that the said G.H.J, do sell the said shares and forthwith

pay the proceeds thereof into the Bank of England to the credit of the

Companies Liquidation account.

And it is Ordered that the Costs of the appHcants of this apphcation

and the Costs Charges and Expenses of the apphcant properly incurred

by him as Liquidator in the voluntary wnding-up of the above-named

Company subsequent to the said 16th of May 1911 including in such

Costs the carrying out of this Order and the subsequent dissolution of the

above-named Company be taxed and paid out of the said proceeds of such

sale. [Be The Boston Consolidated Copper and Gold Mining Co., Ltd., 00405

of 1911. SwiNFEN Eady, J., December 5th, 1911.]

ORDER STAYING PROCEEDINGS IN VOLUNTARY WINDING-UP.

{Title.)

Upon Motion tliis day made unto this Court by Counsel on behalf

of A.C.K. of No. in the County

of a Creditor and Contributory of the above-named

Company and H.A.K. of in the County

of the Liquidator in the voluntary Avinding-up thereof

and upon hearing Counsel for the Applicants and upon reading the London

Gazette of the 8th Febi-uary 1911 containing a notice of the passing of

the resolution for the voluntary winding-up of the above-named Company
and for the appointment of the appUcant H.A.K. as Liquidator thereof and

the affidavit of the said H.A.K* filed the 14th day of February 1911

and the Exhibits therein referred to. This Court doth Order that

the Liquidator the said H.A.K. do forthwith summon a General Meeting

of the Shareholders of the above-named Company for the purpose of

appointing Directors thereof and that thereupon all further proceedings

in the voluntary winding-up of the above-named Company be stayed.

[Be W. Griggs ayid Sons (1906), Ltd., 0057 of 1911. Swinfen Eady, J.,

February 11th, 1911.]
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COMPANIES (CONSOLIDATION) ACT, 1908.

[8 Ed. 7 : CH. 69.]

A.D. 1908. An Act to consolidate the Companies Act, 1862, and the Acts amend-
ing it. [21st December 1908.]

Be it enacted by the Iving's most Excellent Majesty, by and with
the advice and consent of the Lords Spiritual and Temporal, and
Commons, in this present Parliament assembled, and by the authority
of the same, as follows :

—

Part I.

Constitution and Incorporation.

Prohibition of Large Partnerships.

Prohibition of 1.—(1) No company, association, or partnersliip consisting of

partnerships more than ten persons shall be formed for the purpose of carrying

exceeding on the business of banking, unless it is registered as a company
certain under this Act, or is formed in pursuance of some other Act of

number. Parliament, or of letters patent.

(2) No company, association, or partnersliija consisting of more
than twenty persons shall be formed for the purpose of carrying
on any other business that has for its object the acquisition of

gain by the company, association, or partnership, or by the in-

dividual members thereof, unless it is i-egistei'ed as a company
under this Act, or is formed in pursuance of some other Act of

Parliament, or of letters patent, or is a'company engaged in working
mines within the stannaries and subject to the jimsdiction of the
court exercising the stannaries jurisdiction.

Memorandum of Association.

Mode of 2. Any seven or more persons (or, where the company to be
forming in- formed will be a private company within the meaning of this Act,

corporated any two or more persons) associated for any lawful purpose may,
company. by subscribing their names to a memorandum of association and

otherwise coiuplying with the reqmz'ements of this Act in respect
of registration, form an incorporated company, with or without
limited liability (that is to say), either

—

(i) A company having the liability of its members limited

by the memorandum to the amount, if any, unpaid on the
shares respectively held by them (in this Act termed a
company limited by shares) ; or

(ii) A company having the liability of its members limited
by the memorandum to such amount as the members
may respectively thereby undertake to contribute to

the assets of the coinpany in the event of its being wound
up (in this Act termed a company limited by guarantee) ; or

(iii) A company not having any limit on the liability of its

members (in this Act termed an unlimited company).

Memorandum 3. In the case of a company limited by shai'es

—

of company (1) The memorandum must state

—

limited by (i) The name of the company, with " Limited " as the

shares. la-nt word in its naine ;

(ii) The part of the United Eangdom, whether England,
Scotland, or Ireland, in which the registered ofifice of the
company is to be situate ;

(iii) The objects of the company
;
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(iv) That the hability of the members is limited ; a.d. 1908.

(v) The amount of share capital with which the company
proposes to be registered, and the division thereof into
shares of a fixed amoiint :

(2) No subscriber of the memorandum may take less than
one share :

(3) Each subscriber must write opposite to his name the
number of shares he takes.

4. In the case of a company limited by guarantee

—

Memorandum
(1) The memorandum must state— of company

(i) The name of the company, with " Limited " as the Umited by
last word in its name ; guarantee.

(ii) The part of the United Ivingdom, whether England,
Scotland, or Ireland, in which the registered office of the
company is to be situate

;

(iii) The objects of the company ;

(iv) That the liability of the members is limited ;

(v) That each member undertakes to contribute to the
assets of the company in the event of its being wound
up while he is a member, or witliin one year afterwards,
for payment of the debts and liabilities of the company
contracted before he ceases to be a member, and of the
costs, charges, and expenses of winding up, and for adjust-
ment of the rights of the contributories among themselves,
such amount as may be required, not exceeding a specified

amount.
(2) If the company has a share capital

—

(i) The memorandum must also state the amount of
share capital with wliich the company proposes to bo
registered and the division thereof into shares of a fixed
amount

;

(ii) No subscriber of the memorandum may take less

than one share ;

(iii) Each subscriber must write opposite to his name
the number of shares he takes.

5. In the case of an unlimited coiupany

—

Memorandiun
(1) The memorandum must state

—

of unlimited
(i) The name of the company; rompanj'.
(ii) The part of the United Kingdom, whether England,

Scotland, or Ireland, in wliich the registered office of the
company is to be situate ;

(iii) The objects of the company.
(2) If the company has a share capital

—

(i) No subscriber of the memorandum may take less

than one share ;

(ii) Each subscriber must nTite opposite to his name
the number of shares he takes.

6. The memorandum must bear the same stamp as if it were a Stamp and
deed, and must bo signed by each subscriber in the presence of at signature of

least one witness who must attest the signature, and that attestation memo-
shall be sufficient in Scotland as well as in England and Ireland. randum.

7. A company may not alter the conditions contained in its Restriction
memorandum except in the cases and in the mode and to the extent on alteration
for which express provision is made in tliis Act. of memo-

8.—(I) A company may not be registered by a name identical randum.
with that by which a company in existence is already registered, jijame of
or so nearly resembling that name as to be calculated to deceive, company and
except where the company in existence is in the course of being cham^e of
dissolved and signifies its consent in such manner as the registrar j,n,vir
requires.

(2) If a company, through inadvertence or otherwise, is, without
such consent as aforesaid, registered by a name identical with that
by which a company in existence is previously registered, or so
nearly resembling it as to be calculated to deceive, the first-men-
tioned company may, \\ith the sanction of the registrar, change its

name.
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A.D. 1908. (3) Any company may, by special resolution and with the

approval of the Board of Trade signified in writing, change its

name.
(4) Where a company changes its name, the registrar shall

enter the new name on the register in place of the former name,
and shall issue a certificate of incorporation altered to meet the

circumstances of the case.

(5) The change of name shall not affect any rights or obligations

of the company, or render defective any legal proceedings by or

against the company, and any legal proceedings that might have
been continued or commenced against it by its former name may
be contimied or commenced against it by its new name.

Alteration of 9.—(1) Subject to the provisions of this section a company
objects of may, by special resolution, alter the provisions of its memorandum
company. with respect to the objects of the company, so far as may be re-

quired to enable it

—

(a) to carry on its business more economically or more efficiently
;

or
(b) to attain its main purpose by new or improved means ; or

(c) to enlarge or change the local area of its operations ; or

(d) to carry on some business wliich under existing circum-

stances may conveniently or advantageously be combined
with the business of the company ; or

(c) to restrict or abandon any of the objects specified in the

memorandum.
(2) The alteration shall not take effect until and except in so

far as it is confirmed on petition by the court.

(3) Before confirming the alteration the court must be
satisfied

—

(a) that sufficient notice has been given to every holder of

debentures of the company, and to any persons or class of

persons whose interests will, in the opinion of the court,

be affected by the alteration ; and
(b) that, with respect to every creditor who in the opinion of

the court is entitled to object, and who signifies his objec-

tion in manner directed by the covu-t, either his consent

to the alteration has been obtained or his debt or claim

has been dischax-ged or has determined, or has been secured

to the satisfaction of the court :

Proi/ided that the court may, in the case of any person or class,

for special reasons, dispense with the notice required by this section.

(4) The court may make an order confirming the alteration

either wholly or in part, and on such terms and conditions as it

thinks fit, and may make such order as to costs as it thinks proper.

(5) The com-t shall, in exercising its discretion xmder this section,

have regard to the rights and interests of the members of the

company or of any class of them, as well as to the rights and interests

of the creditors, and may, if it tliinks fit, adjourn the proceedings

in order that an arrangement may be made to the satisfaction of

the court for the purchase of the interests of dissentient members ;

and may give such directions and make such orders as it may think

expedient for facilitating or carrying into effect any such arrange-

ment : Provided that no part of the capital of the company may
be expended in any such purchase.

(G) An office copy of the order confirming the alteration, together

with a printed copy of the memorandum as altered, shall, within

fifteen days from the date of the order, be delivered by the company
to the registrar of companies, and he shall register the same, and
shall certify the registration under his hand, and the certificate

shall be conclusive evidence that all the requirements of tlus Act
with respect to the alteration and the confirmation thereof have
been complied with, and thenceforth the memorandum so altered

shall be the memorandum of the company.
The com-t may by order at any time extend the time for the

delivery of documents to the registrar under this section for such

period as the court may think proper.
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(7) If a company makes default in delivering to the registrar a.d. 1908.

of companies any document required by this section to be delivered
to him, the company shall be liable to a fine not exceeding ten
pounds for every day during which it is in default.

Articles of Associatioti.

10.—(1) There may, in the case of a company limited by shares, Registration
and there shall in the case of a company limited by guarantee or of articles,

unlimited^ be registered with the memorandum articles of associa-
tion signed by the subscribers to the memorandum and prescribing
regulations for the company.

(2) Articles of association may adopt all or any of the regulations
contained in Table A. in the First Schedvile to this Act.

(3) In the case of an unlimited company or a company limited
by guarantee the articles, if the company has a share capital, must
state the amount of share cai^ital with which the company proposes
to be registered.

(4) In the case of an unlimited company or a company limited
by guarantee, if the company has not a share capital, the articles

must state the number of members with wliich the company pro-
poses to be registered, for the purj^ose of enabling the registrar to
determine the fees payable on registration.

11. In the case of a company limited by shares and registered Application
after the commencement of this Act, if articles are not registered, of Table A.
or, if articles are registered, in so far as the articles do not exclude
or modify the regulations in Table A. in the First Schedule to this

Act, those regulations shall, so far as applicable, be the regulations
of the company in the same manner and to the same extent as if

they were contained in duly registered articles.

12. Articles must

—

Form, stamp,
(a) be printed ; and signature
(6) be divided into paragraphs numbered consecutively ; of articles.

(c) bear the same stamp as if they were contained in a deed ;

and
(d) be signed by each subscriber of the memorandum of

association in the presence of at least one witness who
must attest the signatiu-e, and that attestation shall

be sufficient in Scotland as well as in England and
Ireland.

13.—(1) Subject to the provisions of this Act and to the con- Alteration of
ditions contained in its memorandum, a company may by special articles by
resolution alter or add to its articles ; and any alteration or a»ddition special reso-
so made shall be as valid as if originally contained in the articles, lution.
and be subject in Uke manner to alteration by special resolution.

(2) The power of altering articles under this section shall, in
the case of an unlimited company formed and registered under the
Joint Stock Companies Acts, extend to altering any regulations
relating to the amount of capital or its distribution into shares, not-
withstanding that those regulations are contained in the memo-
randum.

Qeneral Prbviaions.

14.—(1) The memorandum and articles shall, when registered. Effect of
bind the company and tlie members thereof to the samo extent as moniorandimi
if they respectively had been signed and sealed by each membrr, gjjj articles,
and contained covenants on the part of each member, his heirs,

executors, and adininistrators, to observe all the provisions of the
memorandum and of the articles, subject to the provisions of this

Act.

(2) All money payable by any member to the company under
the memorandum or articles shall be a debt due from him to the
company, and in England and Ireland be of the natiu-e of a specialty
debt.

15. The memorauidum and the articles (if any) shall be delivered Registration
to the registrar of companies for that part of the United Kingdom of memo-

S.C.L. 4 Q
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A.D. 1908.

randum and
articles.

Effect of

registration.

Conclusive-

ness of cer-

tificate of in-

corporation.

Copies of

memorandum
and articles

to be given

to members.

Restriction

on charitable

and other

companies
holding land.

Power to dis-

pense with
" Limited

"

in name of

charitable

and other

companies.

in which the registered oflfice of the company is stated by the

meniorandum to be situate, and he shall retain and register thena.

16.—(1) On the registration of the memorandum of a company
the registrar sliall certify under liis hand that the company is in-

corporated, and in the case of a Umited company that the company
is limited.

(2) From the date of incorporation mentioned in the certificate

of incorporation, the subscrilaers of the memorandum together

with such other persons as may from tiine to time become meinbers

of the company, shall be a body corporate by the name contained

in the memorandum, capable forthwith of exercising all the functions

of an incorporated company, and having perpetual succession and
a common seal, with power to hold lands, but with such liability

on the part of the members to contribute to the assets of the company
in the event of its being wound up as is mentioned in this Act.

17.—(1) A certificate of incorporation given by the registrar

in i-espect of any association shall be conclusive evidence that all

the requirements of this Act in respect of registration and of matters

precedent and incidental thereto have been compUed with, and that

the association is a company authorised to be registered and duly
registered under tliis Act.

(2) A statutory declaration by a solicitor of the High Court,

and in Scotland by an enrolled law agent, engaged in the formation
of the company, or by a person named in the articles as a director

or secretary of the company, of compliance with all or any of the

said requirements shall be produced to the registrar, and the regis-

trar may accept such a declaration as sufficient evidence of com-
pliance.

18.—(1) Every company shall send to every member, at his

request, and on payment of one shilling or such less sum as the

company may prescribe, a copy of the memorandum and of the

articles (if any).

(2) If a company makes default in complying with the require-

ments of this section, it shall be liable for each offence to a fine not
exceeding one pound.

Associations not for Profit.

19. A company formed for the pm-pose of promoting art, science,

religion, charity, or any other like object, not involving the acquisi-

tion of gain by the company or by its individual members, shall

not, without the licence of the Board of Trade, hold more than two
acres of land ; but the Board may by licence empower any such
company to hold lands in such quantity, and subject to such con-
ditions, as the Board think fit.

20.—(1) Where it is proved to the satisfaction of the Board
of Trade that an association about to be formed as a Umited company
is to be formed for promoting commerce, art, science, rehgion,

charity, or any other useful object, and intends to apply its profits

(if any) or other income in promoting its objects, and to prohibit

the payment of any dividend to its members, the Board may by
licence direct that the association be registered as a company with
liinited liability, without the addition of the word " Liinited " to

its name, and the association may be registered accordingly.

(2) A licence by the Board of Trade under tliis section may
be granted on such conditions and subject to such regulations

as the Board think fit, and those conditions and regulations shall

be binchng on the association, and shall, if the Board so direct,

be inserted in the memorandum and articles, or in one of those
documents.

(3) The association shall on registration enjoy all the privileges

of limited connpanies, and be subject to all their obligations, except
those of using the w^ord " Limited " as any part of its name, and of

publishing its name, and of sending lists of members and directors

and managers to the registrar of companies.

(4) A licence under tliis section may at any time be revoked by
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the Board of Trade, and upon revocation the registrar shall enter A.D. 1908.

the word " Limited " at the end of the name of the association
upon the register, and the association shall cease to enjoy the
exemptions and privileges granted by this section :

Provided that before a licence is so revoked the Board shall

give to the association notice in writing of their intention, and shall

afford the association an opportunity of being heard in opposition
to the revocation.

Companies limited by Guarantee.

21.—(1) In the case of a company limited by guarantee and Provision as
not having a share capital, and registered on or after the first day to companies
of January, nineteen hundred and one, every provision in the limited by
mcinoranduni or articles or in any resolution of the company pur- guarantee,
porting to give any person a right to participate in the divisible
profits of the company otherwise than as a member shall be void.

(2) For tile purj)ose of the provisions of this Act r(!lating to
the memorandum of a company limited by guarantee and of this
section, every provision in tiie memorandum or articles, or in any
resolution, of any company limited by guarantee and registered on
or after the first day of January, nineteen hundred and one, pur-
porting to divide the imdertaking of the company into shares or
interests shall be treated as a provision for a sliare capital, notwith-
standing that the nominal amount or number of the shares or
interests is not specified thereby.

Part II.

Distribution and Reduction of Share CAriTAL, Registration
OF Unlimited Company as Limited, and Unlimited

Liability of Directors.

Distribution of Share Capital.

22.— (1) The shares or other interest of any member in a com- Nature of

pany shall be personal estate, transferable in manner provided by shares,

the articles of the company, and shall not be of the nature of real

estate.

(2) Each share in a company having a share capital shall be
distinguished by its appropriate number.

23. A certificate under the common seal of the company. Certificate of

specifying any shares or stock held by any member, shall be prima shares or
facie evidence of the title of the member to the shares or stock. stock.

24.—(1) The subscribers of the memorandum of a company Definition of
shall be deemed to have agreed to become members of the company, member
and on its registration shall be entered as members in its register
of inembcrs.

(2) Every other person who agrees to become a member of a
company, and whose name is entered in its register of members,
shall be a member of the company.

25.—(1) Every company shall keep in one or more books a Register <jf

register of its n^embers, and enter therein the following particulars :— members.
(i) The names and address.es, and the occupations, if any, of

the members, and in the case of a comjiany having a share
capital a statement of the shares held by each nuMuber,
distinguishing each share by its number, and of the amoiuit
paid or agreed to bo considered as paid on the sliares of

each member ;

(ii) The date at wliich each person was entered in the register

as a member ;

(iii) The date at which any person ceased to be a member.
(2) If a company fails to comply with this section it shall bo

liable to a fine not exceeding five pounds for every day during
which the default continues ; and every director and manager of
the company who knowingly and wilfully authorises or permita
the default shftU \)^ Jiable to the like penalty.
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A.D. 1908. 26.—(1) Every company having a share capital shall once at

least in every year make a list of all persons who, on the fourteenth

Annual list day after tli(3 first or only ordinary general meeting in the year, are

1 I members members of the company, and of all persons who have ceased to

M\d sum- t>e members since the date of the last retiu'n or (in the case of the

miry, first return) of the incorporation of the company.
(2) TliB list must state the names, addresses, and occupations

of all the past and present members therein mentioned, and the

number of sliarcs held by each of the existing members at the date
of the retiu-n, specifying shares transferred since the date of the

last retmni or (in the case of the first retui-n) of the incorporation of

the company by persons who are still members and have ceased to

be members respectively and the dates of registration of the transfers,

and must contain a summary distinguishing between shares issued

for cash and shares issued as fully or partly paid up otherwise than
in cash, and specifying the following particulars :

—

(a) The amount of the share capital of the company, and the
number of the shares into which it is divided ;

(b) The number of shares taken from the commencement of

the company up to the date of the return ;

(f) Tlio amount called up on each share ;

(r/) The total amount of calls received ;

(c) The total amount of calls unpaid ;

(/ ) The total amount of the sums (if any) paid by way of com-
mission in respect of any shares or debentures, or allowed
by way of discount in respect of any debentures, since the
date of the last retiu-n ;

(g) The total number of shares forfeited ;

(h) The total amovmt of shares or stock for which share warrants
are outstanding at the date of the r^tiu'n ;

(t) The total amount of share warrants issued and surrendered
respectively since the date of the last return ;

(k) The number of shares or amount of stock comprised in each
share warrant

;

(?) The names and addresses of the persons who at the date of

the return are the directors of the company, or occupy the
position of directors, by whatever name called ; and

(m) The total amount of debt due from the company in respect
of all mortgages and charges which are required (or, in

the case of a company registered in Scotland, which, if

the company had been registered in England, would be
required) to be registered wdth the registrar of companies
under this Act, or which would have been required so to be
registered if created after the first day of July nineteen
hundred and eight.

(3) The summary must also (except where the company is a
private company) include a statement, made up to such date as
inay be specified in the statement, in the form of a balance sheet,

audited by the company's auditors, and containing a summary of

its share capita!, its liabilities, and its assets, giving such particulars

as will disclose the general natm-e of those liabilities and assets,

and how the values of the fixed assets have been arrived at, but
the balance sheet need not include a statement of profit and
loss.

(4) The above list and summary must be contained in a separate
part of the register of members, and must be completed wdthin
seven days after the fom-teenth day aforesaid, and the company
nmst forthwith forward to the registrar of com]3anies a copy signed
by the manager or by the secretary of the company.

(5) If a company makes default in complying with the require-

ments of this section it shall be liable to a fine not exceeding five

pounds for every day during which the defaiilt continues, and
every director and manager of the company who knowingly and
wilfully authorises or permits the default shall be liable to the
like j)eiuilt3'.

Trusls not to 27. No notice of any trust, expressed, implied, or constructive.
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shall be entered on the register, or be receivable by the registrar, a.d. 1908.
in the case of companies registered in Ensjiand or Ireland. —

—

28. On tlio a])i)lication of tlie transfoi-or of any share or interest be entered on
in a coiujiany, tlie company shall enter in its register of members register.

the naiTie of the transferee in tiio same manner and subject to the t. •
* .

*•

same conditions as if the application for the entry were made hy t ^ '

c

.1 ^ c t'l transfer
the transferee.

t r n f of
29. A transfer of the sliaj-e or other interest of a deceased member . ^

of a company made by his personal rejiresentative .shall, although
the personal representative is not himself a member, be as valid as Transfer by
if he had been a member at the time of the execution of the instru- personal re-

ment of transfer. presentative.

30.—^(1) The register of members, commencing from the date of inspection
the registration of the company, sliall be kept at the registered of re'dstcr
office of the cf)mpany, and, excerpt when closed under the jjrovisions of members,
of this Act, shall din-ing business hoiu-s (subject to such reasonable
restrictions as the company in general meeting may impose, so that
not less than two hours in each day bo allowed for inspection) be
open to the inspection of any member gi'atis, and to the inspection
of any other person on payment of one shilling, or such less sum as
the company may prescribe, for each ins]>cction.

(2) Any member or other person may require a copy of the
register, or of any part thereof, or of the list and summary required
by this Act, or any part thereof, on payment of sixpence, or such
less sum as the company may prescribe, for every hundied words
or fractional part thereof required to be copied.

(3) If any inspection or copy reqviired under this section is

refused, the company shall bo liable for each refusal to a Hno not
exceeding two pounds, and to a further fine not exceeding two
pounds for every day during which the refusal contitnies, and
every director and manager of the company who knowingly autho-
rises or perinits the refusal shall bo liable to the like penalty ; and,
as respects companies registered in England or Ireland, any judge
of the High Court, or the judge of the court exercising tlu! stannaries
jurisdictit)n in the case of companies subject to that jurisdiction,

may b\' order compel an immediate ins))eetion of the register.

31. A company may, on giving notice by advertisement in Power to
some newspaper circulating in the district in which the registered close register,
oflico of the company is situate, close the register of members for

any time or times not exceeding in the whole thirty daj's in each
year.

32.—(1) If— Power of

(a) the name of any person is, without sufficient cause, entered court to
in or omitted from the register of members of a comi)any ; rectify
or register.

(6) default is made or unnecessary delay takes (ilace in entering
on the register the fact of any person having ceased to be
a member,

the person aggrieved, or any member of the company, or the com-
jtany, may apply to the (^ourt for rectification of the I'egister.

(2) The n])pli(^ation may be made, as respects companies regis-

ter(^d in England or Ireland, by motion in tho Jligh Court, or by
a|)plication to a judge of tho High Court sitting in chamlxM's, or by
ai)j)lication to tho jmlge of tho court exercising the stannaries
jurisdiction in tho case of companies subject to that jinisdiction,

and, as respects companies registered in Scotland, by summary
petition to the Court of Session, or in such other manner as the
said courts may respectively direct ; and tho court may either
refuse the a))|)licHtioii, or may order rectification of the register,

anil payment by the company of any damages sustained by any
party aggrieved.

(.3) On any application under this section the court may decide
any question relating to the title of any ]ierson who is a party to
the application to have his name entered in or omitted from the
register, whether the question arises between members or alleged

members, or between members or alleged members on the one
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decide any question necessary or expedient to be decided for rectifica-

tion of the register.

(4) In the case of a company required by tliis Act to send a
list of its members to the registrar of companies, the court, wlien

making an order for rectification of the register, shall by its order

di7-ect noti-ce of the rectification to be given to the registrar.

Register to 33. The register of members shall be prima facie e\ndence
be evidence, of any matters by this Act directed or authorised to be inserted

therein.

Power for 34.—(1) A company having a share capital, whose objects

company to comprise the transaction of business in a colony, may, if so authorised

keep colonial by its articles, cause to be kept in any colony in which it transacts

register. business a branch register of members resident in that colonj' (in

this Act called a colonial register).

(2) The company shall give to the registrar of companies notice

of the situation of the office where any colonial register is kept,

and of any change in its situation, and of the discontinuance of the

office in the event of its being discontinued.

(3) For the purpose of the provisions of this Act relating to

colonial registers the term " colony " includes British IncUa and
the Commonwealth of Australia.

Regulations 35.— (1) A colonial register shall be deemed to be part of the

as to colonial company's register of members (in tliis and the next following

register. section called the principal register).

(2) It shall be kept in the same manner in which the principal

register is by this Act required to be kept, except that the advertise-

ment before closing the register shall be inserted in some newspaper
circulating in the district wherein the colonial register is kept, and
that any competent coiirt in the colony may exercise the same
jiu'isdiction of rectifying the register as is under this Act exerciseable

by the High Coiu-t, and that the offences of refusing insjDcction or

copies of a colonial register, and of authorising or permitting the

refusal may be prosecuted summarily before any tribunal in the

colony having summary criminal jiirisdiction,

(3) The company shall transmit to its registered office a copy
of every entry in its colonial register as soon as may be after the

entry is made ; and shall cause to be kept at its registered office,

duly entered up from time to time, a duplicate of its colonial register,

and the duplicate shall, for all the purposes of tliis Act, be deemed
to be part of the principal register.

(4) Subject to the proxasions of this section with respect to the
duplicate register, the shares registered in a colonial register shall

be distinguished from the shares registered in the principal register,

and no transaction with respect to any shares registered in a colonial

register shall, during the continuance of that registration, be regis-

tered in any other register.

(.5) The company may discontinue to keep any colonial register,

and thereupon all entries in that register shall be transferred to

some other colonial register kept by the company in the same
colony, or to the principal register.

(C) Subject to the pro\'isions of this Act, any company may,
by its articles, make siich provisions as it may think fit respecting

the keeping of colonial registers.

Stamp duties 36. In relation to stamp duties the following pro\nsions shall

in case of have effect :

—

shares regis- (a) An instrument of transfer of a share registered in a colonial

tered in register shall be deemed to be a transfer of property
colonial situate out of the United Kingdom, and, unless executed
registers. in any part of the United liingdom, shall be exempt from

British stamp duty :

(b) On the death of a member registered in a colonial register

the shares of the deceased member shall, if he died domiciled

in the United Ivingdom, but not otherwise, be deemed,
so far as relates to British duties, to be part of his estate

and effects situate in the United Kingdom for or in respect

«
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of which probate or letters of administration is or are to a.d. 1908.

be granted, or whereof an inventory is to be exliibited and
recorded, in like manner as if he were registered in the
principal register.

37.—(1) A company limited by shares, if so authorised by Issue and

its articles, may, with respect to any fiilly paid-up shares, or to effect of .share

stock, issue under its common seal a warrant stating tliat the bearer warrants to

of the warrant is entitled to the shares or stock therein specified, bearer,

and may pro^ade, by coupons or otherwise, for the payment of the

futiue dividends on the shares or stock included in tlie warrant, in

this Act termed a share warrant.

(2) A share warrant shall entitle the bearer thereof to the
shares or stock therein specified, and the shares or stock may be
transferred by delivery of the warrant.

(3) The bearer of a share warrant shall, subject to the articles

of the company, be entitled, on surrendering it for cancellation, to

have his name entered as a member in the register of members ;

and the company shall be responsible for any loss incurred by any
person by reason of the company entering in its register the name
of a beai'er of a share warrant in respect of the shares or stock therein

specified wnthout the warrant being smrendered and cancelled.

(4) The bearer of a share warrant luay, if the articles of the

company so pro\ade, be deemed to be a member of the company
within the meaning of this Act, either to the full extent or for any
purposes defined in the articles ; except that he shall not be qualified

in respect of the shares or stock specified in the warrant for being a
director or manager of the company, in cases where such a qualifica-

tion is required by the articles.

(5) On the issue of a share warrant the company shall strike

out of its register of members the name of the member then entered
therein as holding the shares or stock specified in the warrant as if

he had ceased to be a member, and shall enter in the register the

following particulars, namely :

—

(i) The fact of the issue of the warrant

;

(ii) A statement of the shares or stock included in the warrant,

distinguisliing each share by its number ; and
(iii) The date of the issue of the warrant.
(()) Until the warrant is siu-rendered, the above particulars

shall be deemed to be the particulars required ])y this Act to bo
entered in the register of members ; and, on the surrender, the

date of the siu-render must be entered as if it were the date at which
a iJerson ceased to be a member.

38.— ( 1 ) If any person

—

Forgery,

(i) with intent to defraud, forges or alters, or offers, utters, personation,

disposes of, or puts off, knowing the same to be forged unlawfully

or altered, any share warrant or coupon, or any docu- engraving

ment purporting to be a share warrant or coupon, plates, &c.

issued in pursuance of this Act ; or by means of any
such forged or altered share warrant, coupon, or docu-

ment, purporting as aforesaid, demands or endeavours
to obtain or receive any share or interest in any company
under this Act, or to receive any dividend or money
payable in respect thereof, knowing the warrant, coupon,

or document to be forged or altered ; or

(ii) falsely and deceitfully personates any owner of any share

or interest in any company, or of any share warrant or

coupon, issued in pursuance of this Act, and (hereby

obtains or endeavours to obtain any such share ov

interest or share warrant or coupon, or receives or

endeavours to receive any money due to any such

ownier, as if the offender were the true and lawful owner,

ho shall be guilty of felony, and being convicted thereof shall bo

liable, at the discretion of the com-t, to be kept in penal ser\-itudc

for life or for any term not less than three years.

(2) If any person without lawful authority or excuse, proof

whereof shall lie on him, engraves or makes on any plate, wood,
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stone, or other material any share warrant or coupon purporting
to be a share warrant or coupon issued or made by any particular

company in pursuance of tliis Act, or to be a blank share warrant
or coupon so issued or made, or to be a part of such a share warrant
or coupon, or uses any such plate, wood, stone, or other material

for the making or printing of any such share warrant or coujion,

or of any such blank share warrant or coupon, or any part thereof
r(>s]iectiv(^ly, or knov^nngly has in his custody or possession any
such plate, wood, stone, or other material, he shall be guilty of

felony, and being convicted thereof shall be liable, at the discretion

of the coiu"t, to be kept in penal servitude for any term not exceeding
fourteen years and not less than three years.

39. A company, if so authorised by its articles, may do any one
or more of the following tilings ; namely,-—

•

(1) Make arrangements on the issue of shares for a difference

between the shareholders in the amounts and times of

payment of calls on their shares :

(2) Accept from any member who assents thereto the whole or
a part of the amount remaining unpaid on any shares held
by Mm, although no part of that amount has been called

^^P =
. .

(3) Pay di\ddend in proportion to the amount paid up on each
share where a larger amount is paid up on some shares
than on others.

40.—(1) When a company has accumulated a sum of undivided
profits, which \\ath the sanction of the shareholders may be distri-

buted among the shareholders in the form of a dividend or bonus,
it may, by special resolution, return the same, or any part thereof,

to the shareholders in reduction of the paid-uji capital of the com-
pany, the unpaid capital being thereby increased by a similar

amount.
(2) The resolution shall not take effect until a memorandum,

showing the particulars required by this Act in the case of a reduc-
tion of share capital, has been produced to and registered by the
registrar of companies, but the other provisions of tliis Act with
respect to reduction of share capital shall not apply to a reduction
of paid-up share capital under this section.

(3) On a reduction of paid-up capital in pursuance of this section
any shareholder, or any one or more of several joint shareholders,
may \\'ithin one month after the passing of the resolution for the
reduction, require the company to retain, and the company shall

retain accordingly, the whole of the money actually paid on the
shares held by liim either alone or jointly with any other person,
which, in consequence of the reduction, would otherwise be returned
to him or them, and thereupon those shares shall, as regards the
payment of dividend, be deemed to be paid up to the same extent
only as the shares on which payment has been accepted by the
shareholders in reduction of paid-up capital, and the company
shall invest and keep invested the money so retained in such securities

authorised for investment by trustees as the company may deter-
mine, and on the money so invested or on so much thereof as from
time to time exceeds the amount of calls subsequently made on the
shares in respect of wliich it has been retained, the company shall

pay the interest received from time to time on the securities.

(4) The amount retained and invested shall be held to represent
the future calls which may be made to replace the share capital so
reduced on those shares, whether the amovint obtained on sale of the
whole or such proportion thereof as represents the amount of any
call when made produces more or less than the amount of the call.

(.')) On a reduction of paid-up share capital in pursuance of this

section, the powers vested in the directors of making calls on share-
holders in respect of the amoujit unpaid on their shares shall extend
to the amovint of the unpaid share capital as augmented by the
reduction.

(G) After any reduction of share capital under this section the
companj^ shall specify in the annual list of members required by this
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Act the amounts retained at the request of any of the shareholders a.d. 1908.

in pursuance of this section, and shall spi^cifj' in the stat(Mnents of

account laid before any general meeting (jf the company tlie amount
of uiuUvided jirofits retuinied in reduction of paid-up share capital

under this section.

41.—(1) A company limited by shares, if so authorised by its Power of

articles, may alter the conditions of its memorandimi as follows company
(that is to say), it may

—

limited by
(a) increase its sliaro capital by the issue of new shares of such shares to

amount as it thinks ex])edient

;

alter its

(6) consolidate and divide all or any of its share capital into yhme capital,

shares of larger amoimt than its existing shares ;

(c) convert all or any of its paid-up shares into stock, and I'c-

convert that stock into paid-up shares of any denomina-
tion

;

(d) subdivide its shares, or any of them, into shares of smaller

amount than is fixed by the memorandum, so, however,
that in the subdivision the proportion between the amount
paid and the amount, if any, unpaid on each reduced share
shall be the same as it was in the case of the share from
which the reduced share is derived ;

(e) cancel shares which, at the date of the passing of the resolution

in that behalf, liave not been taken or agi-eed to be taken by
any person, and cUminish the amount of its share capital by
the amount of the shares so cancelled.

(2) The powers conferred by this section with respect to sub-
division of shares must be exercised by special resolution.

(3) Where any alteration has been made under this section in

the memorandum of a coinj^any, every copy of the nKnnorandum
issued after the date of the alteration shall be in accordance with
the alteration.

If a company makes default in compljdng with tliis provision it

shall be liable to a fine not exceeding one pound for each copy in

respect of which default is made ; and every director and manager
of the company who knowingly and wilfully authorises or permits the
default shall be liable to the like penalty.

(4) A cancellation of shares in piu'suance of tliis section shall not
be deemed to be a reduction of share capital within the meaning of

this Act.

42. Where a company ha\nng a share capital has consolidated Notice to

and divided its share capital into shares of larger amount than its registrar of

existing shares, or converted any of its shares into stock, or recon- consolidation
verted stock into shares, it shall give notice to the registrar of com- of share
panics of the consolidation, division, conversion, or reconversion capital, con-
specifying the shar-es consolidated, divided, or converted, or the version of
stock reconverted. shares into

43. Where a company having a share capital has converted any stock, &c.
of its shares into stock, and given notice of the conversion to the pir^.x „f
r(>gistrar of companies, all tlie provisions of this Act which arc-,-,,. , '

, 1 II 1 f .1 1
conversion

a))iilicabie to shares onlv sliall ceasi^ as to so much of the share , ,

capital as is converted into stock ; and the r(>gister of members of the .

' \ ^',

,,,,., J. uxifiii^i .i
into stock,

company, and the list ot members to b<^ forwarded to the registrar,

shall show the amount of stock held by each iriember instead of the
amount of shares and the particulars relating to shares hereinbefore
refjuired by this Act.

44.^—(1) Where a companj' having a share capital, whether its Notice of
shares have or have not been converted into stuck, has increased increase of
its share capital Ix'vond the r(>gistered CH])ital, and where a coiniJiiny share capital
not having a shan^ capital has increased the iiuinber of its members or of mem-
b(\vond the registiM-ed number, it shall giv(> to the i-egistrar of com- bers.

panics, in the case of an increase of share capital within fifteen days
after the passing, or in the case of a special resolution the con-
firmation, of the resolution authorising the increast>, aiul in the case
of an increase of members within fifteen days after the increase was
resolved on or took place, notice of the increase of capital or members,
and the registrar shall rec«)rd the increase.
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(2) If a company makes default in complying with the reqtaire-

mcnts of this section it shall be liable to a fine not exceeding five

pounds for every day during which the default continues, and every
director and manager of the company who knowingly and wilfully

autliorises or permits the defa\ilt shall be liable to the like penalty.

45.- (1 ) A company limited by shares may, by special resolution

confirmed by an order of the Court, modify the conditions, con-

tained in its memorandum so as to reorganise its sha,re capital,

whether by tlie consolidation of shares of different classes or by the

division of its .shares into shares of different classes :

Provided that no preference or special pri^^lege attached to or

belonging to any class of shares sliall be interfered with except by
a resohition passed by a majority in number of shareholders of that
class holding tlu-ee-fourths of the share capital of that class and
confirmed at a meeting of shareholders of that class in the same
manner as a special resolution of the company is required to be
confirmed, and every resolution so passed shall bind all shareholders
of the class.

(2) Where an order is made under this section an office copy
thereof shall be filed with the registrar of coinpanies within seven
days after the making of the order, or within such further time as

the court may allow, and the resolution shall not take effect until

such a copy has been so filed.

Reduction of Share Capital.

^B.—(1) Subject to confirmation by the court, a company limited

by shares, if so authorised by its articles, may by special resolution

reduce its share capital in any way, and in particular (without
prejudice to the generality of the foregoing power) inay

—

(o) Extinguish or rechice the liability on any of its shares in

respect of share capital not paid up ; or

{h) Either with or without extinguisliing or reducing liability

on any of its shares, cancel any paid-up share capital

which is lost or unrepresented by available assets ; or

(c) Either with or Avithout extingiiisliing or reducing liability on
any of its shares, pay off any paid-up share capital which
is in excess of the wants of the company,

and may, if and so far as is necessary, alter its memorandum by
reducing the amount of its share capital and of its shares accordingly.

(2) A special resolution under this section is in this Act called a
resolution for reducing share capital.

47. Where a company has passed and confirmed a resolution for

reducing share capital it may apply by petition to the coiu-t for an
order confirming the reduction.

48. On and from the confirmation by a company of a resolution

for reducing share capital, or where the reduction does not involve
either the diminution of any liability in respect of unpaid share
capital or the payment to any shareholder of any paid-up share
capital, then on and from the presentation of the petition for con-

firming the reduction, the company shall add to its name, until such
date as the court may fix, the words " and reduced," as the last

words in its name, and those words shall, until that date, be deemed
to be part of the name of the company :

Provided that, where the reduction does not involve either the
diminution of any liability in respect of unpaid share capital or the

payment to any shareholder of any paid-up share capital, the court
may, if it tloinks expedient, dispense altogether with the addition of

the words " and reduced."
49.—(1) Where the proposed reduction of share capital involves

either diminution of liability in respect of unpaid share capital or

the payment to any shareholder of any paid-up share capital, and in

any other case if the coiu-t so directs, every creditor of the company
who at the date fixed by tlie cotu-t is entitled to any debt or claim
which, if that date were the commencement of the winthng iip of the

company, would be admissible in proof against the companj^, shall

be entitled to object to the reduction.
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(2) The court shall settlo a list of croditors so entitled to object, A.D. 1908.

and for that purpose shall ascertain, as far as j)ossihle without
requiring an ap[)lieation froin any crediloi', the names of tlioso

creditors a.nd the nature and anunint of their debts or claims, and
may ]Mil)lish notices fixing a day or da^s witiiin which creditors not
entered on the list are to claim to be so entered or are to bo excluded
from the I'ight of ol) jecting to the reduction.

(;}) Where a creditor entered on the list whose debt or claim is

not discharged or determined does not consent to the reduction, the
court maj', if it thinks fit, dispense with the consent of that creditor,

on the company securing payment of his debt or claim by appro-
priating, as the court may direct, the following amount

;
(that is

to say,)

—

(i) If the company admits the full amount of his debt or claim,
or, though not admitting it, is \\-illing to provide for it, then
the full amount of the debt t)r claim

;

(ii) If the company does not admit or is not willing to pro\ade
for the fidl amount of the debt or claim, or if the amount is

contingent or not ascertained, then an amount fixed by tho
court after the like inquiry and adjudication as if tho
comjianj' were being wound up by tlu; coiu't.

50. Tlie coin-t, if satisfied, witli respect to every creditor of tlie Order con-

company who imder this Act is entitled to oljject to the reduction, firming re-

that either his consent to the reduction has been obtained or his duction.

debt or claim has been discharged or has determined, or lias been
secured, may make an order confirming the reduction oji such terms
and conditions as it thinks fit.

51,—(1) The registrar of companies on production to him of an Registration

order of the court confirming the reduction of the share capital of a of order and
companj^, and the delivery to him of a copy of the order and of a minute of

minute (approved by the court), showing with respect to the share ix^duction.

capital of the company, as altered by the order, the amoimt of the
share capital, the number of shares into which it is to l)e tlivided, and
the anioimt of each share, and the amount (if any) at the date of tlie

registiation deemed to be paid up on each share, shall register the
order and minute.

(2) On the registration, and not before, the resolution for reducing
share cajiital as confirmed by the order so registered shall iakc effect.

(3) Notice of the registration shall be published in such maimer
as the court may dir(>ct.

(4) The registrar shall certify under his hand the registration of

the order and minute, and liis certificate shall be conclusive e%Tdence
that all i]\r r(M|uireinents of this Act with respect to reduction of

share ca])ital have been complied with, and that the share capital
of the comi)any is such as is stated in the minute.

52.- (1) 'J'he minute when registered shall be deemed to be Minute to
substituted for the corresponding jiart of the memoi-andum of th(^ form part of
company, atid shall be valid and alterable as if it had been originally memoran-
contained therein ; and must be embodied in every copy of the chuu.
memorandum issued after its registration.

(2) If a company makes default in complying with the require-
ments of this section it shall be liabh^ to a line not exceeding one
pound for each copy in respect of wliich default is made, and ev(M-y

director and manager of the company who knowingly and wilfully

authorises or permits the d(>fault shall be liable to the like ))enalty.

53. A member of the company, past or present, shall not be Liahilitv of
liable in respect of any share to any call or contribution exceeding in members in
amount the difference (if any) between tlie amount j)aid, or (as the respect of
case may be) the rcnluced amount, if any, which is to be d(>emed to reduced
liave been paid, on the share and tho amount f)f the share as fixed shares,
by the minute :

Provided that if any creditor, entitled in resp(>ct of any debt or
claim to object to the reduction of share capital, is, by reason of his

ignorance of the proceedings for reduction, or of their nature and
effect with respect to his claim, not entered on the list of creditors,

and, after the reduction, the company is unable, within tlie meaning
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of the provisions of this Act with respect to winding up by the court,

to pay the amount of his debt or claim, then

—

(i) every porson who was a member of tlie company at the date
of the registration of the order for reduction and minute,
shall be hable to contribute for the payment of that debt
or claim an amount not exceeding the amount which he
worild have been liable to contribute if the company had
commenced to be wound up on the day before that regis-

tration ; and
(ii) if the company is wound up, the court, on the application of

any such creditor, and proof of his ignorance as aforesaid
may, if it thinks fit, settle accordingly a list of persons so
liable to contribute, and make and enforce calls and orders
on the contributories settled on the list as if they were
ordinary contributories in a winding up.

Nothing in this section shall affect the rights of the contributories
among themselves.

54. If any director, manager, or officer of the company wilfully
conceals the name of any crethtor entitled to object to the reduc-
tion, or wilfully misrepresents the nature or amount of the debt or
claim of any creditor, or if any director or manager of the company
aids or abets in or is privy to any sucli concealment or misrepre-
sentation as aforesaid, every such director, manager, or officer shall
be guilty of a misdemeanoitr.

55. In any case of reduction of share capital, the court may
require the company to publish as the court directs the reasons for
reduction, or such other information in regard thereto as the court
may think expedient with a view to give proper information to the
public, and, if the court thinks fit, the causes wliich led to the
reduction.

56. A company limited by guarantee and registered on or after
the first day of January nineteen hundred and one, may, if it has a
share capital, and is so authorised by its articles, increase or reduce
its share capital in the same manner and subject to the same con-
ditions in and subject to which a company limited by shares may
increase or reduce its share capital under the provisions of this Act.

Registration of Unlimited Company as Limited.

57.^(1) Subject to the provisions of this section, any company
registered as unlimited may register under this Act as limited, or any
company already registered as a limited company, may re-register
under this Act, but the registration of an unlimited company as a
limited comjaany shall not affect any debts, liabilities, obligations, or
contracts incurred or entered into by, to, with, or on behalf of the
company before the registration, and those debts, liabilities, obliga-
tions, and contracts may be enforced in manner provided by
Part VII. of this Act in the case of a company registered in pursuance
of that Part.

(2) On registration in pursuance of this section the registrar
shall close the former registration of the company, and may dispense
with the delivery to him of copies of any documents with copies of
which he was furnished on the occasion of the original registration
of the company, but, save as aforesaid, the registration shall take
place in the same manner and shall have effect as if it were the first

registration of the company under this Act, and as if the provisions
of the Acts under wliich the company was previously registered and
regulated liad been contained in different Acts of Parliament from
those rmdei- which the company is registered as a limited company.

58. An unlimited company having a share capital may, by its

resolution for registration as a limited company in j)ursuance of this
Act, do either or both of the following things, namely :

—

(a) Increase the nominal amount of its share capital by in-

creasing the nominal amount of each of its shares, but
subject to tlie condition that no j>art of the increased
capital shall be capable of being called up except -in the
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event and for tlie purposes of the company being wound a.d. 1908.

"I'.' ... .

(6) Provide that a specified portion of its uncalled share capital

shall not be capable of being called up except in the event
and for the purposes of the company being wound uj).

Reserve Liability of Limited Company.

59. A litnited company may by special resolution determine that Reserve
any portion of its share capital \\hich has not been already called up liability of

shall not be cajjablo of being called u]j, except in the event and for limited coin-

the purposes of the company br-ing woimd up, and thereupon that pany.
portion of its share capital shall not bo capable of being called up
except in the event and for the purposes aforesaid.

Unlimited Liability of Directors.

60.— (1) In a limited com))any the liability of the directors or Limited com-
managers, or of the managing director, may, if so provided by the pany may
memorandum, be unlimited. have directors

(2) In a limited company in which the liability of a director or with un-
manager is unlimited, the chrectors or managers of the company hniited
(if any), and the member who proposes a person for election or liability,

appointment to the office of dii'c^ctor or manager, shall add to that

pi'oposal a statement that the liability of the persons holding that

offico will be unlimited, and the promoters, directors, manag(>rs, and
secretary (if any) of the company, or one of them, shall, before the
person accepts the ofHce or acts therein, give hina notice in WTiting

that his liability will be im limited.

(3) If any director, manager, or proposer makes default in adding
such a statement, or if any promoter, director, manager, or secretary

makes default in giving such a notice, he shall be liable to a fine not
exceeding one hunch-ed pounds, and shall also be liable for any
damage which the person so elected or appointed may sustain from
the default, but the liability of the jDcrson elected or appointed shall

not be affected by the default.

61.—(1) A limited company, if so authorised by its articles, may. Special reso-

by special resolution, alter its memorandum so as to render unlimited lution of

the liability of its directors, or managers, or of any managing director, limited com-
(2) Upon the confirmation of any such special resolution the pany making

provisions thereof shall be as valid as if they had been originally liability of

contained in the memorandum ; and a copy thereof shall be embodied directors un-
jn or annexed to every copy of the memorandum issued after the limited,

confii-mation of the resolution.

(3) If a company makes default in complying with the require-

ments of this section, it shall be liable to a fine not exceeding one
pound for each copy in respect of which default is made ; and ever}'-

director or manager of the company who knowingly and wilfully

authorises or permits the default shall be liable to the like penalty.

Part III.

Management and Administration.

Office and Name.

62.—(1) Every com]iany shall liave a registered office to which Registered
all coMmiunicatioiis and nolic(>s may be ailih-csscd. office of

(2) Notici! of the situation of the x'egistered office, and of any company,
change therein, shall be given to the registrar of companies, who
shall record tho same.

(3) If a company carries on business without complying with
tho requirements of this section it shall bo liable to a fine not exceed-

ing five pounds for every day during which it so carries on business.

63.—(1) Every limited company

—

Publication
(a) shall paint or allix, and keep painted or affixed, its name on of name by

the outside of every office or place in which its ))usiness is a limited
carried on, in a conspicuoua position, in letters easily company,
legible :
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(h) shall have its name engraven in legible characters on its seal :

(c) shall have its name nientioiiod in legible characters in all

notices, advertisements, and other official publications of

the company, and in all bills of exchange, jjromissory notes,

endorsements, cheques, and orders for money or goods
purporting to be signed by or on behalf of the company,
and in all bills of parcels, invoices, receipts, and letters of

credit of the comiDany.

(2) If a limited company does not paint or affix, and keep painted

or affixed, its name in manner directed by this Act, it shall bo liable

to a fine not exceeding five pounds for not so painting or affixing its

name, and for every day during wliich its name is not so kept painted
or affixed, and every director and manager of the company who
knowingly and wilfully authorises or permits the default shall be
liable to the like penalty.

(3) If any director, manager, or officer of a limited company, or

any person on its behalf, uses or authorises the use of any seal pur-

porting to be a seal of the company whereon its name is not so

engraven as aforesaid, or issiies or authorises the issue of any notice,

advertisement, or other official publication of the company, or signs

or authorises to be signed on behalf of the company any bill of

exchange, promissory note, endorsement, cheque, order for money
or goods, or issues or authorises to be issued any bill of parcels,

invoice, receipt, or letter of credit of the company, wherein its name
is not mentioned in manner aforesaid, he shall be liable to a fine not
exceeding fifty pounds, and shall further be personally liable to the
holder of any such bill of exchange, promissory note, cheque, or

order for money or goods, for the amount thereof, unless the same is

duly paid by the company.

Meetings and Proceedings.

Annual 64.—(1) A general meeting of every company shall be held once
general at the least in every calendar year, and not more than fifteen months
ineeting. after the holding of the last preceding general meeting, and, if not

so held, the company and every director, manager, secretary, and
other officer of the company, who is knowingly a party to the default,

shall be liable to a fine not exceeding fifty pounds.

(2) When default has been made in holding a meeting of the

company in accordance with the provisions of this section, the court

may, on the application of any member of the company, call or

direct the calling of a general meeting of the company.
First statu- 65.—(1) Every company limited by shares and registered on or

tory meeting after the first day of January nineteen hundred and one shall,

of company, within a period of not less than one month nor more than tkree

months from the date at which the company is entitled to commence
business, hold a general meeting of the members of the company
which shall be called the statutory meeting.

(2) The directors shall, at least seven days before the day on
wliich the meeting is held, forward a report (in this Act called " the

statutory report ") to every member of the company and to every
other person entitled under tliis Act to receive it.

(3) The statutory report shall bo certified by not less than two
directors of the company, or, w^here there are less than two du'cctors,

by the sole director and manager, and shall state

—

(a) tlio total number of shares allotted, distinguisliing shares

allotted as fully or partly paid up otherwise than in cash,

and stating in the case of shares partly paid up the extent
to which they are so paid up, and in either ease the con-

sideration for which they have been allotted ;

(6) the total amount of cash received by the company in respect

of all the shares allotted, distinguished as aforesaid ;

(c) an abstract of the receipts of the company on account of its

capital, whether from shares or debentiu-es, and of the
payments made thereout, up to a date within seven days
pf the date of the report, exhibiting under distinctive
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headings the receipts of the company frona shares and a.d. 1908.
debentures and other sources, tlio payments made thereout,
and particulars concerning the balance z-eniaining in liand,

and an account or estimate of tlio preliminary expenses of

the company ;

(d) the names, addresses, and descriptions of tlie directors,

auditors (if any), managers (if any), and secretary of the
ci)mpany ; and

(f) the particulars of any contract, the modification of wliich is

to bo submitted to the meeting for its approval together
with the particulars of the modification or proposed
modification.

(4) The statutory report shall, so far as it relates to the shares
allotted by the company, and to the cash received in respect of such
shares, and to the receipts and payments of the company on capital
account, be certified as correct by the auditors, if any, of the company.

(5) The directors shall cause a copy of the statutory report,
certified as by this section required, to be filed with the registrar of
companies forthwith after the sending thereof to the members of
the com|iany.

(G) 'J'he directors shall cause a list showing the names, descrip-
tions, and addresses of the members of the company, and the number
of shares held by them respectively, to be produced at the com-
mencement of the meeting, and to remain open and accessible to
any member of tlie company diuing the continuance of the meeting.

(7) The members of the company present at the meeting shall
be at liberty to discuss any matter relating to the formation of the
company, or arising out of the statutory report, whether previous
notice has been given or not, but no resolution of which notice has
not been given in accordance with the articles may be passed.

(8) The meeting may adjourn from time to time, and at any
adjourned meeting any resolution of which notice has been given in
accordance with the articles, either before or subsequently to the
former meeting, may be passed, and the adjourned meeting shall

have the same powers as an original meeting.

(9) If a petition is presented to the court in manner provided
by Part IV. of this Act for winding up the company on the ground
of default in filing the statutory report or in holding the statutory
meeting, the court may, instead of directing that the company be
wound up, give directions for the statutory report to be filed or a
meeting to be held, or make such other order as may be just.

(10) The provisions of this section as to the forwarding and filing

of the statutory report shall not apply in the case of a private
company.

66.—(1) Notwithstanding anything in the articles of a company. Convening
the directors of a company shall, on the requisition of the holders of of cxtra-
not less than one-tenth of the issued share capital of the company ordinary
upon which all calls or other sums then due have been paid, forthwith <roaoral
proceed to convene an extraordinary general meeting of the company, nieetin" on

(2) The requisition must state tho objects of the meeting, and retiuisition.
must be signed by the requisitionists and depo.sited at tho registeretl

office of tho company, and may consist of several documents in like

form, each signed by one or more requisitionists.

(3) If tho directors do not proceed to cause a meeting to bo hold
within twenty-one days from the dato of the requisition being so
deposited, tho requisitionists, or a majority of them in value, may
th(;mselvcs convene the meeting, but any meeting so convened shall

not bo held after three months from the dale of the de])osit.

(4) If at any such mooting a I'csolutiou rctiuiiinu confirmation
at another meeting is passed, the directors shall forthwith convene
a further extraordinary general meeting for the i)urpose of con-
sidering the rest)lution and, if thought lit, of confirming it as a special
resolution ; and, if the directors do not convene the meeting within
seven days from tho date of the pas.sing of the first resolution, the
requisitionists, or a majority of tliem in value, may themselves
convene the meeting.
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(5) Any meeting convened under this section by the reqiiisi-

tionists shall be convened in the same manner, as nearly as possible,

as that in which meetings are to be convened by directors.

67. In default of, and subject to, any regulations in the
articles

—

(i) A meeting of a company may be called by seven days' notice
in.wi'iting, served on every nnember in manner in wliich
notices are required to be served by Table A. in th'e First
Schedule to this Act :

(ii) Five members may call a meeting :

(iii) Any person elected by the members present at a meeting
may be chairman thereof :

(iv) Every meinber shall have one vote.

68. A coinpany wliich is a member of another company may, by
resolution of the dii-ectors, authorise any of its officials or any other
person to act as its representative at any meeting of that other
company, and the person so authorised shall be entitled to exercise
the same powers on behalf of the coinpany wliich he represents as if

he were an individual shareholder of that other company.
69.—(1) A resolution shall be an extraordinary resolution when

it has been passed by a majority of not less than three fourths of such
members entitled to vote as are present in person or by proxy (where
proxies are allowed) at a general meeting of wliich notice specifying
the intention to propose the resolution as an extraordinary resolution
has been duly given.

(2) A resolution shall be a special resolution when it has been

—

(a) passed in manner required for the passing of an extraordinary
resolution ; and

(6) confirmed by a majority of such members entitled to vote
as are present in person or by proxy (where proxies are
allowed) at a subsequent general meeting, of which notice
has been duly given, and held after an interval of not less

than fourteen days, nor more than one month, from the
date of the first meeting.

(3) At any meeting at w^liich an extraordinary resolution is sub-
mitted to be passed or a special resolution is submitted to be passed
or confirmed, a declaration of the chairman that the resolution is

carried shall, unless a poll is demanded, be conclusive evidence of the
fact without proof of the number or proportion of the votes recorded
in favour of or against the resolution.

(4) At any meeting at which an extraordinary resolution is

submitted to be passed or a special resolution is submitted to be passed
or confirmed a poll may be demanded, if demanded by three persons
for the time being entitled according to the articles to vote, unless
the articles of the company require a demand by such number of

such persons, not in any case exceeding five, as may be specified in

the articles.

(5) When a poll is demanded in accordance with tliis section, in

computing the majority on the poll reference shall be had to the
number of votes to which each member is entitled by the articles of

the company.
(6) For the purposes of this section notice of a meeting shall be

deemed to be duly given and the meeting to be duly held when the
notice is given and the meeting held in manner provided by the
articks.

70.—-(1) A copy of every special and extraordinary resolution

shall within fifteen days from the confirmation of the special resolu-

tion, or from the passing of the extraordinary resolution, as the case

may be, be printed and forwarded to the registrar of companies, who
shall record the same.

(2) Where articles have been registered, a copy of every special

resolution j'or the time being in force shall be embodied in or annexed
to evory copy of the articles issued after the confirmation of the
resolution.

(3) Where articles have not been registered, a copy of every
special resolution shall be forwarded in print to any member at his
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request, on payment of one shilling or such loss sum as the company A.D. 1908.

may direct.

(4) If a company makes default in printing or forwarding a copy
of a special or extraordinary resolution to the registrar it shall bo
liable to a fine not exceeding two pounds for every day dui'ing wliich

the default continues.

(5) If a company makes default in embodying in or annexing to

a copy of its articles or in forwarding in print to a member when
required by this section a copy of a special resolution, it shall be
liable to a fine not exceeding one pound for each copy in respect

of which default is made.
(()) Every director and manager of a company who knowingly

and wilfully authorises or jicrmits any default by the company in

complying with the requirements of this section shall be liable to the

like penalty as is imposed by this section on the company for that
default.

71.-—(1) Every company shall cause minutes of all proceedings Minutes of

of general jueetings and (where there are directors or managers) of proceedings

its directors or managers to be entered in books kept for that purpose, of meetings

(2) Any such minute if pin-porting to be signed by the chairman and directors,

of the meeting at wliich the prf)ceedings were had, or by the chairman
of the next succeecUng meeting, shall be evidence of the proceedings.

(3) Until the contrary is proved, every general meeting of the

company or meeting of directors or managers in respect of the pro-

ceedings whereof minutes have been so made shall be deemed to

have deen duly held and convened, and all proceedings had thereat

to have been duly had, and all appointments of directors, managers,
or liquidators, shall be deemed to be valid.

Appointment, Qualification, dbc. of Directors.

72.—(1) A person shall not be capable of being appointed Restrictions
director of a company by the articles, and shall not be named as a on appouit-
director or proposed director of a company in any prospectus issued ment or
by or on behalf of the company, or in any statement in lieu of advertise-
prospectus filed by or on behalf of a company, unless before the ment of
registration of the articles or the publication of the prospectus, or director,
the filing of the statement in lieu of prospectus, as the case may be,
he has by himself or by his agent authorised in writing

—

(i) Signed and filed with the registrar of companies a consent
in WTiting to act as such director ; and

(ii) Either signed the memorandum for a number of shares not
less than his qualification (if any), or signed and filed with
the registrar a contract in writing to take from the company
and pay for his qualification shares (if any).

(2) On the application for registration of the memorandum and
articles of a company the applicant shall deliver to the registrar a list

of the persons who have consented to be directors of the company,
and, if this list contains the name of any person who has not so con-
sented, the applicant shall be liable to a fine not exceeding fifty

pounds.
(3) This section shall not apply to a private company nor to a

prospectus issued by or on behalf of a cf>mpany after the expiration
of one year from the date at which the company is entitled to
conunonco business.

73.—(1) Without prejudice to the restrictions imposed by the Qualification
last foregoing section, it shall bo the duty of every director who is of director,
by the regulations of the company required to hold a specified share
qualification, and who is not already qualified, to obtain his qualifica-

tion within two months after his appointment, or such shorter time
as may be fixed by the regulations of the company.

(2) The office of director of a company shall bo vacated, if the
director does not within two months from the date of his appoint-
ment, or witliin such shorter timo as may bo fixed by the regulations
of the companj', obtain his qualification, or if after the expiration
of such period or shorter time he ceases ftt any time to hold his

S.C.L. 4 R



1346 Appendix

A.D. 1908.

Validity of

acts of

directors.

List of

directors to

be sent to

registrar.

qualification ; and a person vacating office under this section shall

be incapable of being re-appointed director of the company until

he has obtained Ids qualification.

(3) If after the expiration of the said period or shorter time any
unqualified person acts as a director of the company, he shall be
liable to a fine not exceeding five pounds for every day between the

expiration of the said period or shorter time and the last day on
which it is proved that he acted as a director.

74. The acts of a director or manager shall be valid notwith-
standing any defect that may afterwards be discovered in his

appointment or qualification.

75.—(1) Every company shall keep at its registered office a
register containing the names and addresses and the occujDations of

its directors or managers, and send to the registrar of companies a
copy thereof, and from time to time notify to the registrar any
change among its directors or managers.

(2) If default is made in compliance with this section, the com-
pany shall be liable to a fine not exceeding five pounds for every day
during wliich the default continues ; and every director and manager
of the company who knowingly and wilfvilly authorises or permits
the default shall be liable to the like penalty.

Contracts, dkc.

Form of 76.—(1) Contracts on behalf of a company may be made as

contracts. follows (that is to say) :

—

(i) Any contract which if made between private persons would be
by law required to be in writing, and if inade according to
English law to be under seal, may be made on behalf of the
company in WTiting under the common seal of the company,
and may in the same manner be varied or discharged :

(ii) Any contract which if made between private persons would
be by law required to be in writing, signed by the parties

to be charged therewith, may be made on behalf of the
company in writing signed by any person acting under its

authority, express or implied, and may in the same manner
be varied or discharged :

(iii) Any contract which if made between private persons would
by law be valid altnough made by parol only, and not
reduced into writing, may be made by parol on behalf of

the company by any person acting under its authority,
express or implied, and may in the same manner be varied
or discharged.

(2) All contracts made according to this section shall be effectual

in law, and shall bind the company and its successors and all other
parties thereto, their heirs, executors, or administrators as the case
may be.

(.3) Any deed to wliich a comj_)any is a party shall bo held to be
validly executed in Scotland on behalf of the company if it is executed
in terms of the provisions of this Act or is sealed with the common
seal of the company and subscribed on behalf of the company by
two of the directors and the secretary of the company, and such
subscription on behalf of the company shall be equally binding
whether attested by witnesses or not.

Bills of ex- 77. A bill of exchange or promissory note shall be deemed to

change and have been made, accepted, or endorsed on behalf of a company if

])roinissoX'y made, accepted, or endorsed in the name of, or by or on behalf or

notes. on account of, the company by any person acting under its authority.

Execution of
'^^' ^ company may, by writing under its common seal, empower

deeds abroad ^"^ person, either generally or in respect of any specified matters, as
' its attorney, to execute deeds on its behalf in any place not situate

in the United Kingdom ; and every deed signed by such attorney,
on behalf of the company, and under his seal, shall bind the company,
and have the same effect as if it were under its common seal.

Power for 79.—(1) A company whose objects require or comprise the

company to transaction of business in foreign countfie^ may, if authorised by
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its articles, have for uso in any territoi-y, district, or place not situate A.D. 1908.

in the United Kingdom, an official seal, which shall be a facsimile of

the common seal of the company, with the addition on its face of the have official
name of every territory, district, or place where it is to be used.

ggg^j {qj. ^^q
(2) A company having such an official seal may, by writing under abroad,

its common seal, authorise any person appointed for the piu-pose in

any territory, district, or place not situate in the United Kingdom,
to affix the same to any deed or other document to which the com-
pany is party in that territory, district, or place.

(3) The authority of any such agent shall, as between the com-
pany and any person dealing with the agent, continue diu-ing the
period, if any, mentioned in the instrument conferring the authority,

or if no period is there mentioned, then until notice of the revocation
or determination of the agent's authority has been given to the
person dealing with him.

(4) The person affixing any such official seal shall, by WTiting
under liis hand, on the deed or other document to which the seal is

affixed, certify the date and place of affixing the same.
(5) A deed or other document to which an official seal is duly

affixed shall bind the company as if it had been sealed with the
common seal of the company.

Prospectus.

80.—(I) Every prospectus issued by or on behalf of a company Filing of

or in relation to any intended company shall be dated, and that date prospectus,

shall, unless the contrary be proved, be taken as the date of publica-
tion of the prospectus.

(2) A copy of every such prospectus, signed by every person
who is named therein as .a director or proposed director of the
company, or by his agent authorised in writing, shall bo filed for

registration with the registrar of companies on or before the date of

its publication, and no such prospectus shall be issued until a copy
thereof has been so filed for registration.

(3) The registrar shall not register any prospectus unless it is

dated, and the copy thereof signed, in manner required by this

section.

(4) Every prospectus shall state on the face of it that a copy
has been filed for registration as required by this section.

(5) If a prospectus is issued without a copy thereof being so
filed, the company, and every person who is knowingly a party to

the issue of the prospectus, shall be liable to a fine not exceeding five

pounds for every day from the date of the issue of the prospectus
until a copy thereof is so filed.

81.—(1) Every prospectus issued by or on behalf of a company. Specific re-

or by or on behalf of any person who is or has been engaged or quirements
interested in the formation of the company, must state

—

as to par-

(a) the contents of the memorandum, with the names, descrip- ticulars of

tions, and addresses of the signatories, and tho number of prospectus,

shares subscribed for by them res[)cctivcly ; and tho
niunber of founders or management or deferred shai'cs, if

any, and tho natiuo and extent of the interest of the
holders in tho property and profits of tlio company ; and

(b) tho ninnbcr of shares, if any, fixed by tho articles as tho
qualification of a director, and any provision in the articles

as to the rcnuuieration of the directors ; and
(c) the nanics, descriptions, and aUdiesses of tho directors or

proposed directors ; and
{<!) tlio minimum subscription on which tho directors may

proceed to allotment, and the amount payable on applica-
tion and allotment on each share ; and in the caso of a
second or subsequent offer of shares, the amoimt offered
for subscription on each previous allotment made within
the two preceding years, and the amount actually allotted,

and the amount, if any, paid on the shares so allotted ; and
(e) the number and amount of shares and debentures which
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A.D. 1908. withiii tlie two preceding years have been issued, or agreed
to bo issued, as fully or partly paid up otlierwise than in

cash, and in the latter case the extent to which they are
so paid vip, and in either case the consideration for wliich

those shares or debentures have been issued or are proposed
or intended to be issued ; and

( / ) the names and addresses of the vendors of any property
pui'chased or acquired by the company, or proposed so to

be piu-chased or acquired, wliich is to be paid for wholly or
partly out of the proceeds of the issue offered for sub-
scription by the prospectus, or the pui'chase or acquisition
of which has not been completed at the date of issue

of the prospectus, and the amount payable in cash, shares,

or debentures, to the vendor, and where there is more than
one separate vendor, or the company is a sub-purchaser,
the amount so payable to each vendor : Provided that
where the vendors or any of them are a firm the members
of the firm shall not be treated as separate vendors ; and

{g) the amount (if any) paid or payable as piu-chase money in

cash, shares, or debentiires, for any such proj^erty as afore-
said, specifjdng the amount (if any) payable for goodwill

;

and
(h) the amount (if any) paid witliin the two preceding years,

or payable, as commission for subscribing or agreeing to
subscribe, or procuring or agreeing to procure subscriptions,
for any shares in, or debentui-es of, the company, or the
rate of any such commission : Provided that it shall not
be necessary to state the commission payable to sub-
under^vriters ; and

(i) the amount or estimated amount of preliminary expenses ;

and
( j) the amount paid within the two preceding years or intended

to be paid to any promoter, and the consideration for any
such payment ; and

(k) the dates of and parties to every material contract, and a
reasonable time and place at which any material contract
or a copy thereof may be inspected : Provided that tliis

requirement shall not apply to a contract entered into in

the ordinary course of the business carried on or intended
to be carried on by the company, or to any contract entered
into more than two years before the date of issue of the
prospectus ; and

(1) the names and addi'esses of the auditors (if any) of the com-
pany ; and

(m) full particulars of the nature and extent of the interest (if

any) of every director in the promotion of, or in the pro-
perty proposed to be acqmred by, the company, or, where
the interest of such a director consists in being a partner
in a firm, the nature and extent of the interest of the firm,

with a statement of all sums paid or agreed to be paid to
him or to the firm in cash or shares or otherwise by any
person either to induce him to become, or to qualify him
as, a director, or, otherwise for services rendered by him
or by the firm in connexion with the promotion or formation
of the company ; and

(n) where the company is a company having shares of more than
one class, the right of voting at meetings of the company
conferred by the several classes of shares respectively.

(2) For the piu-poses of this section every person shall be deemed
to be a vendor who has entered into any contract, absolute or con-
ditional, for the sale or purchase, or for any option of purchase,
of any property to be acquired by the company, in any case
where

—

(a) the purchase money is not fully paid at the date of issue of
the prospectus ; or

(6) the purchase money is to be paid or satisfied wholly or in part
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out of the proceeds of the issue offered for subscription by ^^' iJ"°-

the prospectus ; or
(c) the contract depends for its validity or fulfilment on the

result of that issue.

(3) Where any of the property to be acquired by the company
is to be taken on lease, this section shall apply as if the expression
" vendor " included the lessor, and the expression " purchase
money " included the consideration for the lease, and the expression
" sub-purchaser " included a sub-lessee.

(4) Any condition requiring or binding any applicant for shares
or debentures to waive compliance with any requirement of tliia

section, or purporting to affect him with notice of any contract,
document, or matter not specifically referred to in the prospectus,
shall be void.

(5) Where any such prospectus as is mentioned in this section is

published as a newspaper advertisement, it shall not bo necessary
in the advertisement to specify the contents of the memorandum or
the signatories thereto, and the number of shares subscribed for by
them.

(6) In the event of non-compliance with any of the requirements
of this section, a director or other person responsible for the pro-
spectus shall not incur any liabiUty by reason of the non-compliance,
if he proves that—

•

(a) as regards any matter not disclosed, he was not cognisant
thereof ; or

(6) the non-compliance arose from an honest mistake of fact on
his part

:

Provided that in the event of non-compliance with the require-

ments contained in paragi-aph (m) of subsection (1) of this section

no director or other person shall incur any liability in respect of the
non-compliance unless it be proved that he had knowledge of the
matters not disclosed.

(7) This section shall not apply to a circular or notice inviting
existing members or debenture-holders of a company to subscribe
either for shares or for debentures of the company, whether with or

without the right to renounce in favoiu" of other persons, but subject
as aforesaid, this section shall apply to any prospectus whether
issued on or with reference to the formation of a company or

subsequently.

(8) The requirements of tliis section as to the memorandum and
the qualification, remuneration, and interest of directors, the names,
descriptions, and addresses of directors or proposed directors, and
the amount or estimated amount of preliminary expenses, shall not
apply in the case of a prospectus issued more than one year after the
date at wliich the company is entitled to commence business.

(9) Nothing in tliis section shall limit or diminish any liability

which any person may incur under the general law or this Act apart
from this section.

82.—(1) A company which does not issue a prospectus on or Obligations
with reference to its formation, shall not allot any of its shares or of couipanic3
debentiu-es unless before the first allotment of either shares or where no
debentures there has been filed with the registrar of companies a prospectus
statement in lieu of prospectus signed by every person who is named is Ls.sued.

therein as a director or a proposed director of the company or by liis

agent authorised in writing, in the form and containing the par-

ticulars set out in the Second Schedule to this Act.

(2) This section shall not apply to a private company or to a
company which has allotted any shares or debentures before the
first day of July nineteen hundred and eight.

83. A company shall not previously to the statutory meeting vary Restriction on
the terms of a contract referred to in the prospectus or statement in alteration of

lieu of prospectus, except subject to the approval of the statutory terms
meeting. mentioned in

84.—(1) Where a prospectus invites persons to subscribe for prospectus or

shares in or debentures of a company, every person who is a statement in

director of the company at the time of tho issue of tlie prospectus, lieu of

prospectus.



1350 Appendix

A.B. 1908. and every person who has authorised the namhig of him and
7"; is named in the prospectus as a cUrector or as having agreed to

Liability for become a director either immediately or after an interval of time,
statementa and every promoter of the company, and every person who has
m pro- authorised tlie issue of the prospectus, shall be liable to pay com-
epectus. pensation to all persons who subscribe for any shai-es or debentiu-es on

the faith of the prospectus for the loss or damage they may have
sustained by reason of any untrue statement therein, or in any
report or memorandum appearing on the face thereof, or by reference
incorporated therein or issued therewith, unless it is proved

—

(a) With respect to every untrue statement not purporting to be
made on the authority of an expert, or of a public oflficial

document or statement, that he had reasonable gi-ound to
believe, and did up to the time of the allotment of the
shares or debentures, as the case may be, believe, tliat the
statement was true ; and

(&) With resiDect to every untrue statement purporting to be a
statement by or contained in what pm-ports to be a copy
of or extract from a report or valuation of an expert, that
it fairly represented the statement, or was a correct and
fair copy of or extract from the reports or valuation.
Provided that the director, person named as director,

promoter, or person who aiithorised the issue of the pro-
spectus, shall be liable to pay compensation as aforesaid if

it is proved tliat he had no reasonable ground to believe
that the person making the statement, report, or valuation
was comiDetent to make it ; and

(c) With respect to every untrue statement pvirporting to be a
statement made by an official person or cojitained in what
piu-ports to be a copy of or extract from a i^ublic official

document, that it w^as a correct and fair represontation of

the statement or copy of or extract from the document

—

or unless it is proved

—

(i) that having consented to become a director of the company
he withdrew his consent before the issue of the prospectus,
and that it was issued without his authority or consent ; or

(ii) that the prospectus was issued without his knowledge or
consent, and that on becoining aware of its issue he forth-
with gave reasonable public notice that it was issued
without liis knowledge or consent ; or

(iii) that after the issue of the prospectus and before allotment
thereunder, he, on becoming aware of any untrue statement
therein, withdrew his consent thereto, and gave reasonable
public notice of the withdrawal, and of the reason therefor.

(2) Where a company existing on the eighteenth day of August
one thousand eight hundred and ninety, has issiied shai-es or deben-
tures, and for the pxu-pose of obtaining fiu'ther capital by subscrip-
tions for shares or debentui-es issues a prospectus, a director shall

not be liable in respect of any statement therein, unless he has
authorised the issue of the prospectus, or has adopted or ratified it.

(3) Where the prospectus contains the name of a person as a
director of the comj^any, or as having agreed to become a director
thereof, and he has not consented to become a director, or has
withdrawn his consent before the issue of the prospectus, and has
not authorised or consented to the issue thereof, the directors of the
company, except any without whose knowledge or consent tho
prospectus was issued, and any other person who authorised the
issue thereof, shall be liable to indemnify the person named as
aforesaid against all damages, costs, and expenses to which he may
be made liable by reason of his name having been inserted in the
prospectus, or in defending liimself against any action or legal
proceedings brought against him in respect thereof.

(4) Every person who by reason of his being a director, or named
as a director or as having agreed to become a director, or of his
having authorised the issue of the prospectus, becomes liable to
make any payment under this section may recover contribution, as



Companies (Consolidation) Act, 1908 1351

in cases of contract, from any other person who, if sued separatelj^ a.d. 1908.

would have been liable to make the same payment, unless the person

who has become so liable was, and that other person was not, guilty

of fraudulent misrepresentation.

(5) P^or the purposes of this section

—

The expression " promoter " means a promoter who was a

party to the preparation of the prospectus, or of the portion

thereof containing the untrue statement, but does not
include any person by reason of his acting in a professional

capacity for persons engaged in procuring the formation of

the company :

The expression '" expert " includes engineer, valuer, accountant,
and any other person whose profession gives authority to a
statement made by him.

Allotment.

85.—(1) No allotment shall be made of any share capital of a Restriction

company offered to the public for subscription, unless the following as to allot-

conditions have been complied with, namely :— nient.

{a) the anioimt (if any) tixed by the memorandum or articles

and named in tlie prospectus as the minimum subscription
upon wliich the directors may proceed to allotment ; or

{b) if no amount is so fixed and named, then the whole amount
of the share capital so offered for subscription,

has been subscribed, and the sum payable on application for the
amount so fixed and named, or for the whole amount offered for

subscription, has been paid to and received by the companj\
(2) The amount so fixed and named and the whole amount

aforesaid sliall be reckoned exclusively of any amount payable
otherwise than in cash, and is in tliis Act referred to as the minimum
subscription.

(3) The amount payable on application on each share shall not
be less than five per cent, of the nominal amount of the share.

(4) If the conditions aforesaid have not been complied with on
the expiration of forty days after the first issue of the prospectus,
all money received from applicants for shares shall be forthwith
repaid to them without interest, and, if any such money is not so
repaid within forty-eight days after tlie issvie of the prospectus, the
directors of the comjjany shall be jointly and .severally liable to rejjay

that money with interest at the rate of five per centum per annum
from the expiration of the forty-eighth day :

Provided that a director shall not be liable if he proves that the
loss of the money was not due to any misconduct or negligence on
his part.

(ij) Any condition requiring or binding any applicant for shares

to waive compliance with any requirement of this section shall be
void.

(()) This section, except subsection (3) thereof, shall not apply
to any allotment of shares subsequent to the first allotment of

shares ottered to the public for subscription.

(7) In the case of the first allotmeiit of share capital payable in

cash of a company which does not issue any invitation to the public

to subscribe for its shares, no allotment shall be made miless the
minimum subsciiption (that is to say) :—

-

(a) the amoimt (if any) fixetl by the memorandum t>r articles

anil named in the statement in lieu of |)rospectus as the
minimum sid)scription iq)on which the directors may pro-

ceed to alliitnient ; or

(6) if no amount is so fixed and named, then the whole amount
of the share capital otlun- than that issued or agreed to be
issued as fully or partly paid up otherwise than in cash,

has been subscribed and an amount not less than five per cent, of the
nominal amount of each share payable in cash has been paid to and
received by the company.

Tliis subsection shall not apply to a private company or to a
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A.D. 1908. company which lias allotted any shares or debentvu-es before the
tirst tlay of July iiinc;tuon hundi-ed and eight.

Effect of 86.—(1) An allotment made by a company to an applicant in

irregular contravention oi the provasions of the last foregoing section shall

allotment. be voidable at the instance of the applicant within one month after

the holding of the statutory meeting of the company and not later,

and shall be so voidable not\^'ithstanding that the company is in

course of being wound up.

(2) If any director of a company knowingly contravenes or

permits or authorises the contravention of any of the proAnsions of

the last foregoing section with respect to allotment he shall be liable

to compensate the company and the allottee respectively for any
loss, damages, or costs which the company or the allottee may have
sustained or incurred thereby : Provided that proceedings to recover
any such loss, damages, or costs shall not be commenced after the
expiration of two years from the date of the allotment.

Restrictions 87.— ( 1 ) A company shall not commence any business or exercise

on commence- any borrowing powers unless—

-

ment of (a) shares held subject to the payment of the whole amount
business. thereof in cash have been allotted to an amount not less

in the whole than the minimum subscription ; and
(b) every director of the company has paid to the company on

each of the shares taken or contracted to be taken by liim,

and for which he is liable to pay in cash, a proportion equal
to the proportion payable on application and allotment on
the shares offered for public subscription, or in the case of

a company which does not issue a prospectus inviting the
public to subscribe for its shares, on the shares payable in

cash ; and
(c) there has been filed with the registrar of companies a statutory

declaration by the secretary or one of the directors, in the
jirescribed form, that the aforesaid conditions have been
complied with ; and

(d) in the case of a company which does not issue a prospectus
ijiviting the public to subscribe for its shares, there has
been filed with the registrar of companies a statement in

lieu of prospectus.

(2) The registrar of companies shall, on the filing of this statutory
declaration, certify that the company is entitled to connuence
business, and that certificate shall be conclusive evidence that the
company is so entitled :

Provided that in the case of a company which does not issue a
prospectus inviting the public to subscribe for its shares the registrar

^ shall not give such a certificate vmless a statement in lieu of pro-
spectvis has been filed with him.

(3) Any contract made by a company before the date at which
it is entitled to comnaence business shall be pro\asional only, and
shall not be binding on the company until that date, and on that
date it shall become binding.

(4) Nothing in this section shall prevent the simultaneous offer

for subscription or allotment of any shares and debentures or the
receipt of any money payable on application for debentures.

(5) If any company cominences business or exercises borrowing
powers in conti-avention of this section, every person who is respon-
sible for the contravention shall, without prejudice to any other
liability, be liable to a fine not exceeding fifty pounds for every day
tluring which the contravention continues.

((5) Nothing in tliis section shall apply to a private company, or
to a company registered before the first day of January nineteen
hunth'ed and one, or to a company registered before the first day of

July nineteen hundred and eight which does not issue a prospectus
inviting the public to subscribe for its shares.

Return as to 88.^—(1) Whenever a company limited by shares makes any
allotments. allotment of its shares, the company shall within one month there-

after file \vith the registrar of companies—

-

(«) a return of the allotments, stating the number and nominal



Companies (Consolidation) Act, 1908 1353

amount of the shares comprised in the allotment, the a.d. 1908.

names, addresses, and descriptions of the allottees, and the
amount (if any) jiaid or due and payable on eacVi share ; and

(6) in the case of shares allotted as fully or partly paid up other-

wise than in cash, a contract in writing constituting the
title of the allottee to the allotment together with any con-
tract of sale, or for ser\'ices or other consideration in respect

of wMch that allotment was made, such contracts being
duly stamped, and a retiu-n stating the number and
nominal amount of sliares so allotted, the extent to which
they are to be treated as paid up, and the consideration for

which they have been allotted.

(2) Where such a contract as above mentioned is not reduced
to writing, the com])any shall within one month after the allotment
file with the registrar of companies the prescribed particulars of the
contract stamped with the same stamp duty as would have been
paj^able if the contract had been reduced to writing, and those
particulars shall be deojued to be an instrument within the meaning
of the Stamj) Act, 1891, and the registrar may, as a condition of 54 & 55 Vict,
filing the particulars, require that the duty payable thereon be c. 39.
adjudicated under section twelve of that Act.

(3) If default is made in comphing with the requirements of

this section, everj' director, manager, secretary, or other officer of

the company, who is knowingly a party to the default, shall be liable

to a fine not exceeding fifty pounds for every day during wliich the
default continues :

Provided that, in case of default in filing with the registrar of

companies within one month after the allotment any document
required to be filed by this section, the company, or any person
liable for the default, may apply to the coiu't for relief, and the
court, if satisfied that the omission to file the document was accidental
or due to inadvertence or that it is just and equitable to grant relief,

may make an order extiMuling the time for the filing of the document
for sueii ])('ii()d as the court may tliink proper.

Commissions and Discounts.

89.— (1) It shall bo lawful for a company to pay a commission Power to pay
to any person in consideration of his subscribing or agreeing to certain coni-
subscribe, whether absolutely or conditionallj', for any shares in the missions and
company, or procuring or agreeing to procure subscriptions, whether prohibition of
absolute or conditional, for any shares in the company, if the pay- payment of
ment of the commission is authorised by the articles, and the com- all other com-
mission paid or agi-eed to be paid does not exceed the amount or rate missions, dis-
so authorised, and if the amount or rate per cent, of the commission counts &c.
paid or agreed to be paid is

—

(a) In the case of shares offered to the public for subscription,
disclosed in the j^rospectus ; or

(6) In the case of shares not offered to the public for subscription,
disclosed in the statement in lieu of prospectus, or in a
statement in the presciibed form signed in like manner as
a statement in lieu of ])rospectiis and filed with the registrar
of companies, aiul, where a circular or notice, not being a
prospectus, imiting subscription for the shares is issued,
also disclosed in that circular or notice.

(2) Save as aforesaid, no company shall apjily any of its shares
or capital money either directly or indirectly in jniyment of any
conunission, discount, or allowance, to any pci'son in considt'i'ation

of his subscribing or agi-eeing to subserilje, whether absolutely or
conditionally, for any shares of the company, or jirocuring or agi-eeing
to procure subscriptit>ns, whether absolute or conditional, for any
shares in the company, whether the shares or money bo so applied
by being added to the purchase money of any property acquired by
the company or to the contract price of any wt)rk to be executed for

the company, or the money bo paid out of tlie nominal purchase
money or contract price, or otherwise.
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A.D. 1908. (3) Notliing in this section shall affect the power of any company
to pay such brokerage as it has heretofore been lawful for a company
to pay, aiifl a vendor to, promoter of, or other person who receives
payment in money or shares from, a company shall have and shall

be deemed always to have had power to apply any part of the money
or shares so received in jsayment of any commission, the payment of

which, if made directly by the company, would have been legal

under this section.

Statement in 90. Where a company has paid any sums by way of commission
balance sheet in respect of any shares or debentures, or allowed any sums by way
as to com- of discount in respect of any debentures, the total amount so paid
missions and or allowed, or so much thereof as has not been written off, shall be
discounts. stated in every balance sheet of the company mitil the whole amount

thereof has been written off.

Payment of Interest out of Capital.

Power of 91. Where any shares of a company are issued for the purpose
company to of raising money to defray the expenses of the construction of any
pay interest works or buildings or the provision of any plant which cannot be
out of capital made profitable for a lengthened ])eriod, the company may pay
in certain intei-est on so much of that share capital as is for the time being
cases. paid up for the period and subject to the conchtions and restrictions

in tliis section mentioned, and may charge the same to capital as

part of the cost of construction of the work or builchng, or the
provision of plant :

Provided that—
(1) No such payment shall be made unless the same is autho-

rised by the articles or by special resolution :

(2) No such payment, whether authorised by the articles

or by special resolution, shall be made without the
previous sanction of the Board of Trade :

(3) Before sanctioning any such payment the Board of Trade
may, at the expense of tlie company, appoint a person
to inquire and report to them as to the circumstances
of the case, and may, before making the appointment,
require the company to give seciu'ity for the payment
of the costs of the inquiry :

(4) The payment shall be made only for such period as may
be determined by the Board of Trade ; and such period
shall in no case extend beyond the close of the half

year next after the half year dm-ing wliich the works or
buildings have been actually completed or the plant
provided :

(5) The rate of interest shall in no case exceed four per cent.

per annum or such lower rate as may for the time being
be prescribed by Order in Council :

(G) The payment of the interest shall not operate as a reduc-
tion of the amount paid up on the shares in respect of

wliich it is paid :

(7) The accounts of the company shall show the share capital

on which, and the rate at which, interest has been paid
out of capital dming the period to which the accounts
relate :

(8) Nothing in tliis section shall affect any company to which

57 & 58 Vict. ^'^® Indian Railways Act, 1894, as amended by any
c. 12. subsequent enactment, applies.

Certificates of Shares, &c.

Limitation of 92.—(1) Every company shall, within two months after the
time for issue allotment of any of its shares, debentm-es, or debenture stock,

of certificates, and within two nionths after the registration of the transfer of any
such shares, debentures, or debenture stock, complete and have
ready for delivery the certificates of all shares, the debentures,
and the certificates of all debenture stock allotted or transferred.
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unless tho conditions of issue of tho shares, debentures, or debenture a.d. 1908.

stock otlierwise provide.

(2) If default is made in complying with the requirements of

this section, the company, and every director, manager, secretary,

and other officer of tlae company who is knowingly a party to the

default, shall be liable to a fine not exceeding five poimds for every

day during which the default contiuTxes.

Information as to Mortgages, Charges, (be.

93.—(1) Every mortgage or charge created after the first day Registration
of July nineteen hundred and eight by a company registered in of mortgages
England or Ireland and being either

—

and charges

(a) a mortgage or charge for the purpose of sociiring any issue in England
of debentures ; or and Ireland.

(6) a mortgage or charge on uncalled share capital of the com-
pany ; or

(c) a mortgage or charge created or e\'idenced by an instru-

}iient which, if ex{!cuted by .an individual, ^^ould require

registration as a bill of sale ; or

{(/) a mortgage or charge on any land, wherever situate, or anj^

interest therein ; or

(e) a mortgage or charge on any book debts of the company ; or

(/) a floating charge on tho undertaking or property of the

company,
shall, so far as any security on the company's property or imder-
taking is thereby conferred, be void against the liquidator and any
creditor of the company, imless the prescribed particulars of the

mortgage or charge, together with tho instrument (if any) by which
the mortgage or charge is created or evidencc^d, are delivt>red to or

received by the registrar of companies for registi-ation in manner
required by this Act wthin twenty-one daJ^s after the date of its

creation, but without prejudice to any contract or obligation ior

repayment of the money thereby secured, and when a mortgage or

charge becomes void under this section tho money sec\u'ed thereby
shall iuunediately become payable :

I'rovided that

—

(i) in the case of a mortgage or charge created out of the
United Kingdom comprising solely property situate

outside the United Kingdom, the delivery to and tho
receipt by the registrar of a copy of the instrimient by
which the mortgage or charge is created or evidenced,
verified in the prescribed manner, shall have the same
effect for the piuposes of this section as the delivery and
receipt of the instrument itself, and twent_v-one days
after the date on which the instrument or cojiy could,

in due coiu-se of post, and if despatched with (hx(> tlili-

gence, have been received in the United Kingdom,
shall bo substituted for twenty-one days after the date
of the creation of the mortgage or charge, as the time
within which tho particulars and instrument or copy
are to be deliv'ered to the r(>gistrar ; and

(ii) \\li('i'(^ th(> mortgage or charge is created in tho ITnited

Kingdom but comprises projierty outside tlu^ l^nitcii

Kingdom, the instrument creating or pur)iorting to

create the mortgag(> or charge may be sent for n^gisti'a-

tion notwithstaliding that further proceedings may be
necessary to make the mortgage or charge valid or

efToctiuil according to the law of the country in which
the property is situate ; and

(iii) where a negotiable instrument has been given to secure

the payment of any l)ook debts of a company, the
deposit of the instrument for the pnrpos(> of secin-ing

an advance to the company shall not for the piuposes
of tlxis section be treated as a luortgago or charge on
those book debts ; and
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A.D. 1908. (iv) the holding of debentures entitling the holder to a charge
on land shall not be deemed to be an interest in land.

(2) The registrar shall keep, with respect to each company, a
register in the prescribed form of all the mortgages and charges
created by the company after the first day of Jvily nineteen hundred
and eight and requiring registration under this section, and shall,

on payment of the prescribed fee, enter in the register, with respect

to every such mortgage or charge, the date of creation, the amount
seciu-ed by it, short particulars of the property mortgaged or charged,
and the names of the mortgagees or persons entitled to the
charge.

(3) Where a series of debentures containing, or gix'ing by
reference to any other instrument, any charge to the benefit of

which the debenture holders of that series are entitled pari passu
is created by a company, it shall be sufficient if there are delivered
to or received by the registrar within twenty-one days after the
execution of the deed containing the charge or, if there is no such
deed, after the execution of any debentures of the series, the following
particulai's :

—

(a) the total amount secured by the whole series ; and
(6) the dates of the resolutions authorising the issue of the

series and the date of the covering deed, if any, by wliich

the seciuity is created or defined ; and
(c) a general description of the property charged ; and
(d) the names of the trustees, if any, for the debenture holders ;

together with the deed containing the charge, or, if there is no
such deed, one of the debentures of the series, and the registrar

shall, on payment of the prescribed fee, enter those particulars in

the register :

Provided that, where more than one issue is made of debentiu-es

in the series, there shall be sent to the registrar for entry in the
register particulars of the date and amount of each issue, but an
omission to do this shall not affect the validity of the debentures
issued.

(4) Whore any commission, allowance, or discount has been
paid or made either directly or indirectly by the company to any
person in consideration of liis siibscribing or agreeing to subscribe,

whether absolutely or conditionally, for any debentures of the
company, or procuring or agreeing to procure subscriptions, wliether

absolute or conditional, for any such debentures, the particulars

required to be sent for registration under this section shall include

particulars as to the amount or rate per cent, of the commission,
discount, or allowance so paid or made, but an omission to do tliis

shall not affect the validity of the debentiu'es issued :

Pro\ided that the deposit of any debentures as security for any
debt of the company shall not for the purposes of tliis pro\'ision be
treated as the issue of the debentures at a discount.

(5) Tlie registrar shall give a certificate imder his hand of the
registration of any mortgage or charge registered in piu-suance of

tliis section, stating the amount thereby seciu-ed, and the certificate

shall be conclusive evidence that the requirements of this section

as to registration have been complied with.

(6) The company shall cause a copy of every certificate of

registration given under this section to be endorsed on every deben-
ture or certificate of debenture stock wliich is issued by the company,
and the payment of which is secured by the mortgage or charge so

registered :

Provided that nothing in this subsection shall be construed as

requiring a company to cause a certificate of registration of any
mortgage or charge so given to be endorsed on any debenture or

certificate of debenture stock which has been issued by the company
before the mortgage or charge was created.

(7) It shall be the duty of the company to send to the registrar

for registration the ]:)articulars of every mortgage or charge created

by the company and of the issues of debentures of a series, requir-

ing registration under this section, but registration of any such
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niortp;age or charge may bo effected on the application of any A.D. 1908.

person interested tliercun.

Where the registration is effected on tlie application of some
person otlier than the company, that person shall bo entitled to

recover from the company the amount of any fees properly paid

by him to the registrar on the registration.

(8) The register kept in pursuance of tliis section shall be open
to inspection by any person on payment of the prescribed fee, not

exceeding one shilling for each inspection.

(9) Every company shall cause a copy of every instrument

creating any mortgage or charge requiring registration under this

section to be kept at the registered oHico of the company : Provided
that, in the case of a scries of uniform dobentiu'cs, a copy of one
such debenture shall be suflicient.

94.—(1) If any person obtains an order for the ajipointment of Registration

a receiver or manager of the property of a company, or appoints of enforce-

Kuch a receiver or manager imd(>r any powers contained in any raeut of

instriHTient, he shall within seven daj's from the date of the order security.

or of the appointment under tne powers contained in the instrument

give notice of the fact to the registrar of companies, and the regis-

trar shall, on payment of the prescribed fee, enter the fact in the

register of mortgages and charges.

(2) If any person makes default in compljdng with the require-

ments of this section he shall be liable to a fine not exceeding five

pounds for every day diuing which the default continues.

95.—^(1) Every receiver or manager of the property of a com- Fihng of

pany who has been appointed under the powers contained in any accounts of

instrument, and who has taken possession, shall, once in every receivers and

half year while he remains in possession, and also on ceasing to act managers,

as receiver or manager, file with the registrar of companies an
abstract in the prescribed form of his receipts and payments during

the period to which tlie abstract relates, and shall also on ceasing

to act as receiver or manager file with the registrar notice to that

effect, and the registrar shall enter the notice in the register of

mortgages and charges.

(2) Every receiver or manager who makes default in coinplying

with the provisions of this section shall be liable to a fine not
exceeding fifty pounds.

96. A judge of the High Court, on being satisfied that the Rectification

omission to register a mortgage or charge within the time herein- of register of

before required, or that the omission or misstatement of any parti- mortgages,

cular with respect to any such mortgage or charge, was accidental,

or due to inadvertence or to some other sufficient cause, or is not
of a nature to prejudice the position of creditors or shareholders of

the company, or that on other grounds it is just and equitable to

grant relief, may, on the application of the company or any person

interested, and on such terms and conditions as seem to the judge

just and expedient, order that the time for registration be extended,

or, as the case may be, that the omission or misstatement be
rectified.

97. The registrar of companies may, on evidence being given Entry of
to his satisfaction that the debt for which any registered mortgage satisfaction,
or charge was given has been jiaid or satisfied, order that a memo-
randum of satisfaction bo entered on the register, and shall if

required furnish the company with a cojiy thereof.

98. The registrar of coni])anies shall keep a chronological index, Judex to
in the prescribed form and with the prescribed particulars, of the rpmster of
mortgages or charges registered with him imder this Act. mortgages

99.—(1) If any company makes d(>fault in sending to the regis- ^^^^ char^eg,
trar of companies for registration the particulars of any mortgage
or charge created by the comjiany, ancl of the issues of debentiu-es -t^^nfi'ties.

of a series, requiring registration with the registrar under the fore-

going provisions of tliis Act, then, unless the registration has been
effected on the application of some other person, the company,
and every director, manager, secretary, or other pt^rson who is

knowingly a party to the default, shall on conviction be liable to a
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A.D. 1908. fine not exceeding fifty pounds for every day during which the
default continues.

(2) Subject as aforesaid, if any company makes defaiilt in

complying with any of tlie requirements of this Act as to the regis-

tration with the registrar of any mortgage or charge created by the
company, the company and every director, manager, and other
officer of the company, who knowingly and wilfully authorised or

permitted the default shall, without prejudice to any other liability,

be liable on summary conviction to a fine not exceeding one hundi'ed
pounds.

(3) If any person knowingly and wilfully authorises or permits
the delivery of any debentm-e or certificate of debentvu'e stock
requiring registration with the registrar under the foregoing pro-
visions of this Act without a copy of the certificate of registration

being endorsed upon it, he shall, without prejudice to any other
liability, be liable on summary conviction to a fine not exceeding
one hunch-ed povmds.

Company's 100.—(1) Every limited company shall keep a register of mort-
register of gages and enter therein all mortgages and charges specifically

mortgages. affecting property of the company, giving in each case a short
description of the property mortgaged or charged, the anaount of

the mortgage or charge, and (except in the case of securities to
bearer) the names of the mortgagees or persons entitled thereto.

(2) If any director, manager, or other officer of the company
knowingly and wilfully authorises or permits the omission of any
entry reqviired to be made in piu'sviance of this section, he shall be
liable to a fine not exceeding fifty pounds.

Right to 101.— (1) The copies of instruments creating any mortgage
inspect copies or charge requiring registration under this Act with the registrar

of instru- of companies, and the register of mortgages kept in pursuance of

ments creat- the last foregoing section, shall be open at all reasonable times to

ing mortgages the inspection of any creditor or member of the company without
and charges fee, and the register of mortgages shall also be open to the inspection

and com- of any other person on payment of such fee, not exceeding one
pany's shilling for each inspection, as the company may prescribe.

register of (2) If inspection of the said copies or register is refused, any
mortgages. officer of the company refusing inspection, and every director and

manager of the company authorising or knowingly and \\-ilfully

permitting the refusal, shall be liable to a fine not exceeding five

pounds, and a further fine not exceeding two pounds for every
day diu-ing which the refusal continues ; and, in addition to the
above penalty as respects companies registered in England or

Ireland, any judge of the High Coiurt sitting in chambers, or the
judge of the coiu-t exercising the stannaries jurisdiction in the case

of companies subject to that jurisdiction, may by order compel an
immediate inspection of the copies or register.

Right of 102.—(1) Every register of holders of debentures of a company
debenture shall, except when closed in accordance with the articles during
holders to such period or periods (not exceeding in the whole tliirty days in

inspect the any year) as may be specified in the articles, bo open to the insiJec-

register of tiou of the registered holder of any such debentures, and of any
debenture holder of shares in tho company, but subject to such reasonable
holders and restrictions as tho company may in general meeting impose, so that
to have at least two hours in each day are appointed for inspection, and
copies of every such holder may require a copy of the register or any part
trust deed. thereof on payment of sixpence for every one himdi'ed words

required to be copied.

(2) A copy of any trust deed for securing any issuo of debentures
shall be forwarded to every holder of any such debentui-es at his

request on payment in the case of a printed trust deed of the sum
of one sliilling or such less sum as may be prescribed by the company,
or, where the trust deed has not been printed, on payment of six-

pence for every one hundred words requized to be copied.

(3) If inspection is refused, or a copy is refused or not forwarded
the company shall be liable to a fine not exceeding five pounds, and
to a further fine not exceeding two pounds for every day during
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which the refusal continues, and every director, manager, secretary, a.d. 1908.
or other officer of the company who knowingly authorises or perinits

the refusal shall incur the like penalty.

Debentures and Floating Clianjes.

103. A condition contained in any debentures or in any deed Perpetual

for securing any debentures, ^^hether issued or executed before or debentures,

after the passing of tliis Act, shall not bo invalid by reason only
that thereby the debentiu'es are made irredeemable or redeemable
only on the happening of a contingency, however remote, or on the
expiration of a period, however long, any rule of equity to the
contrary notwithstanding.

104.-—(1) Where either before or after the passing of tliis Act Power to

a company has redeemed any debentures previously issued, the re-issue re-

company, unless the articles or the conditions of issue expressly deemed de-
otherwise provide, or imless the debentures have been redeemed bentures in

in pm'suance of any obligation on the com]mny so to do (not being certain cases,

an obligation enforceable only by the person to whom the redeemed
debentures were issued or his assigns), shall have power, and shall

be deemed always to luivo had power, to keej) the debentures alive

for the purposes of re-issue, and where a company has purported to

exercise such a power the company shall have power, and shall be
deemed always to have had power, to re-issue the debentures either

by re-issuing the same dcbentmes or by issuing other debentures in

their place, and upon such a re-issue the person entitled to the de-

bentvu'es shall have, and shall be deemed always to have had, the

same rights and priorities as if the debentures had not previously

been issued.

(2) Where with the object of keeping debentures alive for the
purpose of re -issue they have either before or after the passing of

this Act been transferred to a nominee of the company, a transfer

from that nominee shall be deemed to be a re-issue for the purposes
of this section.

(3) Where a company has either before or after the passing
of this Act deposited any of its debentures to secure advances
from time to tiine on current account or otherwise, the debentures
shall not be deemed to have been redeemed by reason only of the

account of the Company having ceased to be in debit whilst the

debentures remained so deposited.

(4) The re-issue of a debenture or the issue of another debenture
in its place under the power by this section given to, or deemed to

have been possessed by, a company, whether the re-issue or issue

was made before or after the passing of this Act, shall bo treated

as the issue of a new dobentiu'e for the purposes of stamp duty,

but it shall not bo so treated for the ])iu]K)ses of any provision

limiting the amount or number of dtjbentures to be issued :

Frovidetl that any |)r'rson lending money on the security of a
dt;b(Mituro reissued under this section which appears to be duly
stamped may give the debentiu'o in e\idenc(^ in any proceedings

fvr enforcing his secinity without payment of the stamp duty or

any penalty in respect thereof, unless he had notice or, but for

his negligence, miglit have discovered, that the debenture was not
duly stamped, but in any siu;h case the conii)any shall be liable to

pay the proper stamj) duty and i)enalty.

(5) Nothing in this section shall prejiuUce—
(a) the operalio!! of any judgment or order of a coiu't of

competent jurisdiction jjronounced or made before

the seventh day of March nineteen hiuiched and seven
as between the parties to the proceedings in which the
judgment was pronounced or the order made, and any
appeal from any sucli judgment or order shall be decided
as if tliis Act had not been passed ; or

(6) any power to issue debentures in the place of any deben-
tures paid oS or otherwise satisfied or extinguished,
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reserved to a company by its debentures or the securities

for the same.
105. A contract with a company to take uj) and pay for any

debentm-es of the company may be enforced by an order for specific

performance.
106. Notwithstanding anything contained in the statute of the

Scots Parliament of 1696, chapter twenty-five, debentiu-es to bearer

issued in Scotland are declared to be valid and binding according
to their terms.

107.—(1) Where, in the case of a company registered in England
or Ireland, cither a receiver is appointed on behalf of the holders

of any debentm-es of the company secured by a floating charge, or

possession is taken by or on behalf of those debenture holders of

any property comprised in or subject to the charge, then, if the
comj^any is not at the time in course of being wound up, the debts
which in every winding-up are under the provisions of Part IV. of

tills Act relating to preferential payments to be paid in priority to

all other debts, shall be paid forthwith out of any assets coming to

the hands of the receiver or other person taking possession as afore-

said in priority to any claim for principal or interest in respect of

the debentiires.

(2) The periods of time mentioned in the said provisions of

Part IV. of this Act shall be reckoned from the date of the appoint-
ment of the receiver or of possession being taken as aforesaid, as the
case may be.

(3) Any payments made under this section shall be recouped
as far as may be out of the assets of the company available for

payment of general creditors.

Statement to he published by Banking and certain other Companies.

108.—(1) Every company being a limited banking company
or an insurance company or a deposit, provident, or benefit society
shall, before it connnences business, and also on the first Monday
in February and the first Tuesday in August in every year during
which it carries on business, make a statement in the form marked C.

in the First Schedule to this Act, or as near thereto as circumstances
will admit.

(2) A copy of the statement shall be put up in a conspicuous
place in the registered office of the company, and in every branch
office or place where the business of the company is carried on.

(3) Every member and every creditor of the company shall

be entitled to a copy of the statement, on payment of a sum not
exceeding sixpence.

(4) If default is made in compliance with this section, the
company shall be liable to a fine not exceeding five pounds for

every day during which the default continues ; and every director

and manager of the company who knowingly and wilfully autho-
rises or permits the default shall be liable to the like penalty.

(5) For the purposes of this Act a company that carries on the
business of insixrance in common with any other business or busi-

nesses shall be deemed to be an insurance company.
(6) This section shall not apply to any life assurance company

nor any other assurance company to wiiich the provisions of the
Life Assm-ance Companies Acts, 1870 to 1872, as to the annual
statements to be made by such a company, apply with or without

. modifications, if the company complies with those provisions.

Inspection and Audit.

109.—(1) The Board of Trade may appoint one or more com-
petent inspectors to investigate the affairs of any company and to
report thereon in such manner as the Board direct—

(i) In the case of a banking company having a share capital,

on the application of members holding not less than one
third of the shares issued :

(ii) In the case of any other company having a share capital.
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on the application of members holding not less than one a.d. 1908.
tenth of the shares issued :

(iii) In the case of a company not having a share capital, on the
application of not less than one fifth in number of the
persons on the coinpany's register of members.

(2) The application shall be supported by such evidence as
the J3oard of Trade may require for the pm-pose of showing that
the a])plicants have good I'eason for, and are not actuated by
nialicions motives in requiring, the investigation ; and the Board
of Trade may, before appointing an inspector, require the applicants
to give secux-ity for payment of the costs of the inquiry.

(3) It shall be the duty of all officers and agents of the company
to produce to the inspectors all books and documents in their

custody or power.
(4) An inspector may examine on oath the officers and agents

of the company in relation to its business, and may administer an
oath accordingly.

(5) If any officer or agent refuses to produce any book or docu-
ment which under this section it is his duty to produce, or to answer
any question relating to the affairs of the company, he shall be
liable to a fine not exceeding five pounds in respect of each offence.

(6) On the conclusion of the investigation the inspectors shall

report their opinion to the Board of Trade, and a copy of the report
shall be forwarded by the Board to the registered office of the
company, and a fiu'ther copy shall, at the request of the applicants
for the investigation, be delivered to them.

The report shall be written or printed, as the Board direct.

(7) All expenses of and incidental to the investigation shall

be defrayed by the applicants, unless the Board of Trade direct

the same to be paid by the company, which the Board is hereby
avithorised to do.

110.—(1) A company may by special resolution apjioint in- Power of

spoctoi's to investigate its affairs. company to

(2) inspectors so appointed shall have the same powers and appoint

duties as inspectors appointed by the Board of Trade, except that, inspectors,

instead of reporting to the Board, they shall report in such manner
sind to such persons as the company in general meeting niaj' direct.

(:{) Officers and agents of the company shall incur the like

penalties in case of refusal to produce any book or document re-

quired to bo produced to inspectors so appointed, or to answer any
question, as they would have incurred if the inspectors had been
appointed by the Board of Trade.

111. A copy of the report of any inspectors appointed mider Report of

this Act, authenticated by the seal of the company whoso affairs inspectors to

they have investigated, shall bo admissible in any legal proceeding be evidence,

as evidence of the opinion of the inspectors in relation to any matter
contained in the report.

112.—(1) Every company shall at each annual general meeting Appointment
appoint an auditor or auditors to hold office until the next annual and remu-
geiieral meeting. neration of

(2) If an appointment of auditors is not made at an aimual auditors,
general meeting, the Board of Trade may, on the apjilieation of

any member of the company, appoint an auditor of the company
for the current year, and fix the remuneration to be paid to him by
the company for his services.

(3) A director or officer of the company shall not bo capable

of being appointed auditor of the company.
(4) A person, other than a retiring auditor, shall not be capable

of being appointed auditor at an annual general ine(>ting unless

notice of an intention to nominate that person to the office of auditor

has been given by a sharehold(>r to the company not less than
fourteen days before the annual general meeting, and the company
shall send a copy of any such notice to the retiring auditor, and
shall give notice thereof to the shareholders, either by advertise-

ment or in any other mode allowed by the articles, not less than
seven days before the annual general meeting :

S.C.L. 4 S
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Provided that if, after notice of the intention to nominate
an auditor has been so given, an annual general meeting is called

for a date fourteen days or less after the notice lias been given,
the notice, though not given within the time required by this pro-
vision, shall be deemed to have been properly given for the purposes
thereof, and the notice to be sent or given by the company may,
instead of being sent or given within the time required by this

pro\'ision, be sent or given at the same time as the notice of the
annual general meeting.

(5) The first auditors of the company may be appointed by the
directors before the statutory meeting, and if so appointed shall

hold office until tlie first annual general meeting, unless previously
removed by a resolution of the shareholders in general meeting, in

wliieh case the shareholders at that meeting may appoint auditors.

(6) The directors may fill any casiial vacancy in tlie office of

auditor, but while any such vacancy continues the surviving or
continuing auditor or auditors, if any, may act.

(7) The remuneration of the auditors of a company shall bo
fixed by the company in general meeting, except that the remunera-
tion of any auditors appointed before the statutory meeting, or to
fill any casual vacancy, may be fixed by the directors.

113.—(1) Every auditor of a company shall have a right of

access at all times to the books and accoimts and vouchers of the
company, and shall be entitled to reqviire from the directors and
officers of the company such information and explanation as may
be necessary for the performance of the duties of the auditors.

(2) The auditors shall make a report to the shareholders on
the accounts examined by them, and on every balance sheet laid

before the company in general meeting diu-ing their temu-e of office,

and the report shall state

—

(a) whether or not they have obtained all the information and
explanations they have required ; and

(b) whether, in their opinion, the balance sheet referred to in

the report is properly drawn up so as to exliibit a true

and correct \'iew of the state of the company's affairs

according to the best of their information and the explana-
tions given to them, and as shown by the books of the
company.

(3) The balance sheet shall be signed on behalf of the board
by two of the directors of the company, or if there is only one
director, by that director, and the auditors' report shall be attached
to the balance sheet, or there shall be inserted at the foot of the
balance sheet a reference to the report, and the report shall be
read before the company in general meeting, and shall be open to

inspection by any shareholder.
Any shareholder shall be entitled to be fm-nished with a copy

of the balance sheet and auditors' report at a charge not exceeding
sixpence for every hundred words.

(4) If any copy of a balance sheet which has not been signed
as required by this section is issued, circulated, or published, or if

any copy of a balance sheet is issued, circulated, or published
without either having a copy of the auditors' report attached
thereto or containing such reference to that report as is required

by this section, the company, and every dii-eetor, manager, secre-

tary, or other officer of the company who is knowingly a party
to the default, shall on conviction be liable to a fine not exceeding
fifty pounds.

(5) In the case of a banking company registered after the
fifteenth day of August eighteen hundred and seventy-nine

—

(o) if the company has branch banks beyond the limits of

Europe, it shall be sufficient if the auditor is allowed
access to such copies of and extracts from the books
and accoiuits of any such branch as have been trans-

mitted to the head office of the company in the United
Kingdom ; and

(b) the balance sheet inust be signed by tlie secretary or manager
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(if any), and where there are more than three directors of a.d. 190S.

the company by at least three of those directors, and
where there are not more than three directors by all the

directors.

114.—(1) Holders of preference shares and debentures of a Rights of

company shall have the same right to receive and inspect the preference

balance sheets of the company and the reports of the auditors shareholders,

and other reports as is possessed by the holders of ordinary shares &c. as to

in the company. receipt and
(2) This section shall not apply to a private company, nor to a inspection of

company registered before the first day of July nineteen hundred reports, &c.

and eight.

Carrying on Business with less than the Legal Minimum
of Members.

115. If at any time the number of members of a company is Prohibition
reduced, in the case of a private company, below two, or, in the of carrying on
case i)i any other company, below seven, and it carries on business business with
for more than six months while the number is so reduced, every fewer than
person who is a member of the company dm-ing the time that seven or, in

it so carries on business after those six months, and is cognisant the case of a
of the fact that it is carrying on business with fewer than two private corn-

members, or seven members, as the case may be, shall be severally pany, two
liable for the payment of the whole debts of the company con- members,
tracted dm-ing that time, and may be sued for the same, without
joinder in the action of any other member.

Service and Authentication of Documents.

116. A document may be served on a company by lea\ang it Service of

at or sending it by post to the registered office of the company. documents
117. A document or proceeding reqiriring authentication by a on company,

company may be signed by a director, secretary, or other authorised Authentica-
officer of the company, and need not be under its common seal. ^jon of

documeats.
Tables and Forms.

118.—(1) The forms in the Third Schedule to this Act or forms Application

as near thereto as circumstances admit shall be used in all matters and altera-

to which those forms refer. tion of tables

(2) The Board of Trade may alter any of the tables and forms and forms,

in the First Schedule to this Act, so that it does not increase the
amount of fees payable to the registrar in the said scliedule men-
tioned, and may alter or add to the forms in the said Third Schedule.

(3) Any such table or form, when altered, shall be published
in the London Gazette, and thenceforth shall have the same force

as if it were included in one of the Schedules to this Act, but no
alteration made by the Board of Trade in Table A. in tho said First

Schedule shall affect any company registered before the alteration,

or repeal, as respects that company, any portion of that table.

Arbitrations.

119.—(1) A company may by writing under its common seal Arbitration
agree to refer and may refer to arbitration, in accordance with between com-
the Railway Companies Arbitration Act, 1859, any existing or panics and
futiu-e difference between itself and any other company or person, others.

(2) Companies parties to the arbitration may delegate to the 22 & 2.3 Vict,
arbitrator power to settle any terms or to determine any inatter c. 59.
capable of being lawfully settled or determined by the companies
themselves, or by their directors or other managing body.

(3) All the provisions of the Railway Companies Arbitration
Act, 1859, shall apply to arbitrations between companies and
persons in pursuance of this Act ; and in the construction of those
provisions " the companies " shall include companies under this

Act.
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A.D. 1908. Power to Compromise.

120.—(1) Where a compromise or arrangement is proposed
Power to between a company and its creditors or any class of them, or between
compromise t,he company and its members or any class of them, the court may,
with creditors q,j the application in a summary way of tho company or of any
and members, creditor or member of the comjiany or, in the case of a company

being woinid up, of the liquidator, order a meeting of the creditors

or class of creditors, or of the members of tho company or class of

members, as tho case may bo, to be summoned in such manner as
the court directs.

(2) If a majority in number representing three-fourths in value
of the creditors or class of creditors, or members or class of members,
as the case may be, present either in person or by proxy at the
meeting, agree to any compromise or arrangement, the comjiromise
or arrangement shall, if sanctioned by the court, be binding on all

the creditors or the class of creditors, or on the members or class

of members, as the case may be, and also on the company or, in the
case of a company in the course of being wound up, on the liquidator

and contributories of the company.
(3) In this section the expression " company " means any

company liable to be wound up under tliis Act.

Meaning of " Private Company. ^^

Meaning of 121.—(1) For the purposes of this Act the expression " private
"private company " means a company which by its articles

—

company." (a) restricts the i-ight to transfer its shares ; and
(6) Hmits the number of its members (exclusive of persons

who are in the emploj^ment of the company) to fifty
;

and
(c) prohibits any invitation to the public to subscribe for any

shares or debentm-es of the company.
(2) A private company may, subject to anything contained

in the memoranduin or articles, by passi)ig a special I'esolution and
by filing with the registrar of companies such a statement in lieu

of prospectus as the company, if a public company, would have
had to file before allotting any of its shares or debentures, together
with such a statutory declaration as the company, if a public com-
pany, would have liad to file before commencing business, turn
itself into a public company.

(3) Where two or more persons liold one or more shares in a
company jointly they shall, for the purposes of this section, be
treated as a single member.

Part IV.

Winding Up.

Preliminafy.

Modes of 122."—^(1) The winding up of a company may be either

—

winding up. (i) by the court ; or

(ii) voluntary ; or

(iii) siibject to the supervision of the court.

(2) The provisions of tliis Act with respect to winding up apply,
unless the contrary appears, to the winding up of a company in any
of those modes.

Contributories.

LiabiUty as 123.—(1) In the event of a company being wound up, every

contributories present and i)ast member shall, subject to the provisions of this

of present section, be liable to contribute to the assets of the company to an
and past amount sufficient for payment of its debts and liabilities and the

members. costs, charges, and expenses of the winding up, and for the adjust-

ment of the rights of the contributories among themselves, with
the qualifications following (that is to say) :

—

(i) A past member shall not be liable to contribute if he has
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ceased to be a member for one year or upwards before the ^•^- 1908.

commencement of the windinp; np :

(ii) A past member shall not be Habl(^ to contribute in respect

of any debt or hability of the company contracted after

he ceased to be a member :

(iii) A past inember shall not be liable to contribute unless

it appears to the court that the existing; members are

unable to satisfy the contributions required to be made
by them in pursuance of this Act :

(iv) In (he case of a company limited by shares no contribution

shall be required from any memlter exceeding the amount,
if any, impaid on the shares in respect of svhich he is

liable as a present or past member :

(v) In the case of a company limited by guarantee, no contri-

Ijution shall be required from any memb(>r exceeding the

amount undertaken to be contributed liy him to the
assets of the company in the event of its being woimd up :

(vi) Nothing in this Act shall invalidate any jirovision con-

tained in any policy of insurance or other contract whereby
the liability of individual members on the policy or coii-

tract is restricted, or where) )y tlie fumls of the company
are alone made lialile in respect of the policy or contract :

(vii) A suni due to any member of a company, in his character
of a member, by way of dividends, profits, or otherwise,

shall not be deemed to be a debt of the company, payable
to that member in a case of competition between himself

and any other creditor not a memljer of the company
;

but any such svmi may be taken into account for the
jiurposo of the final adjustn^ent of the rights of the contri-

butories among themselves.

(2) In tlie winding up of a limited comjjany, any director or
manager, whether past or present, whose liability is, in piu'suance
of this Act, unlimited, shall, in addition to his liability (if any) to

contribute as an ordinary member, be lialile to make a further
contribution as if he were at the commiMicement of the winding up
a member of an unliniited t!ompany : Provided that^

—

(i) A past director or manager shall not be liable to make such
further contribution if he has ceased to hold oHice for a
year or upwards before the commencement of the winding
up :

(ii) A past director or manager shall not be liable to make
such further contribution in respect of any debt or liability

of the company contracted after he ceased to hold office :

(iii) Subject to the articles of the company, a director or manager
shall not be liable to make such fiu'thor contriljution uidess

the court deems it necessary to recpiire that contribution

in order to satisfy the debts and liabilities of the company,
and the costs, charges, and (>xpenses of the \\inding up.

(3) In the winding up of a company limited by guarantei" which
has a share capital, every member of the comj)aiiy shall lie liable,

in additif)n to the aiiionnt undertaken to be contributed by him
to the assets of the company in the event of its being wound up,

to contribute to the extent of any sums unpaid on any shares held

by him.
124'. TIio term "contributory" means every person lialiie Definition nf

to contribute to tiie assets of a company in the event of its being contrilaitory.

woimd uj), and, in all |)rocee(lirigs for detcrniining and in all i>ro-

ceedings prior to the final dt^termination of the i)ersons who are

to be deemed contributories, includes any person alleged to be a
contributory.

125. The liability of a contributory shall create a del)t (in Nature of
England and Ireland of the nature of a specialty) accruing due liability of
irom him at the time when his lial)ility commenced, but payable contributory,
at the times when calls are mad(^ for enforcing the liability.

126-—(1) If a contributory dies either before or after he has Contribu-
been placed on the list of contributories, his pergonal representatives tories in case
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A.D. 1908. and his heirs and devisees, shall be liable in a due covirse of ad-
ministration to contribute to the assets of the company in discharge

of death of of his liability and shall be contributories accordingly,
member. (2) Where the personal representatives are placed on the list

of contributories, the heirs or devisees need not lie added, but,
except in the case of heirs or devisees of any such real estate in

England, they may be added as and when the court thinks fit.

(3) If the personal representatives make default in paying any
money ordered to be paid by them, proceedings naay be taken for

administering the personal and real estates of the deceased contri-

butory, or either of them, and of compelling payment thereout of

the money due.
Coiitribu- 127- If a contributory becomes bankrupt, either before or after

tories in case he has been placed on the list of contributories, then—
of bank- (1) his trustee in bankruptcy shall represent him for all the

ruptcy of jjiu-poses of the winding iip, and shall be a contributory

member. accordingly, and may be called on to admit to proof

against the estate of the bankrupt, or otherwise to allow
to be paid out of his assets in due course of law, any money
due from the bankrupt in respect of his liabihty to contri-

bute to the assets of the company ; and
(2) there may be proved against the estate of the bankrupt the

estimated value of his liability to future calls as well as

calls already made.
Provision as 128.—(1) The husband of a female contributory married before

to married tlie date of the commencement of the Married Women's Property

women. Act, 1882, or the Married Women's Property (Scotland) Act, 1881,

45 & 46 Vict, as the case may be, shall, during tlie continuance of the marriage,

c. 15. be liable, as respects any liability attaching to any shares acquired

44 & 45 Vict, '^y lier before that date, to contribute to the assets of the company
c. 21. the same sum as she would have been hable to contribute if she had

not married, and he shall be a contributory accordingly.

(2) Subject as aforesaid, nothing in this Act shall affect the

provisions of the Married Women's Property Act, 1882, or the

Married Women's Property (Scotland) Act, 1881.

M'inding up hy Court.

129. A comjiany may be womid up by the court

—

(i) if the company has by special resolution resolved that the

company be wound up by the court :

(ii) if default is made in filing the statutory report or in holding
the statutory meeting :

(iii) if the company does not commence its business within a
year from its incorporation, or suspends its business for

a -whole year :

(iv) if the nvunber of members is reduced, in the case of a private

company, below two, or, in the case of any other company,
below seven :

(v) if the company is imable to pay its debts :

(vi) if the coiut is of opinion that it is just and equitable that
the company should be wound up.

Company \^0. A company shall be deemed to be unable to pay its debts

—

when deemed (^) ^^ ^ creditor, by assignment or otherwise, to whom the com-

unable to pay P^'^y i'' indebted in a sum exceeding fifty pounds then

its debts. Awe, has served on the company, by lea\'ing the same at
its registered office, a demand luider his hand requiring
the company to pay the sum so due, and the company
has for three weeks thereafter neglected to pay the sum,
or to secure or compound for it to the reasonable satis-

faction of the creditor ; or
(ii) if, in England or Ireland, execution or other process issued

on a jvidgment decree or order of any court in favour of
a creditor of the company is retiirned unsatisfied in whole
or in part ; or

(iii) if, in Scotland, the inducise of a charge for payment on an
extract decree, or an extract registered bond, or an extract

Circum*
stances in

which com-
pany may be
wound up by
court.
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registered protest have expired without payment being A.D. 1908^

made ; or "

(iv) if it is proved to the satisfaction of the court that the com-
pany is vmable to pay its debts, and, in determining
whether a company is unable to pay its debts, the court

shall take into account the contingent and prospective

liabilities of the company.
131.—(1) The coiu'ts having jurisdiction to wind up companies Jurisdiction

rtigisterod in England shall be the High Court, the chancery covu-ts to wind up
of the counties palatine of Lancaster and Durham, and the county companies in

courts. England.

(2) Where the amount of the share capital of a company paid
up or credited as paid up exceeds ten thousand pounds, a petition

to wind up the company shall be presented to the High Court, or,

in the case of a company whose registered office is situate within
the jurisdiction of either of the palatine courts aforesaid, either to

the High Court or to the palatine coiu"t having jurisdiction.

(3) Where the amount of the share capital of a company paid
up or credited as paid up does not exceed ten thoasand pounds,
and the registered office of the company is situated within the
jurisdiction of a county court having jurisdiction under tliis Act,

a petition to ^and up the company shall be presented to that county
court.

(4) Where a company is formed for working mines within
the stannaries and is not shown to be actually working mines
beyond the limits of the stannaries, or to be engaged in any other
undertaking beyond those limits, or to have entered into a contract
for such working or undertaldng, a petition to wind up the company
shall be presented to the coiu-t exercising the stannaries jurisdiction

whatever may be the amount of the capital of the company and
wherever the registered office of the company is situate.

(5) The Lord Chancellor may by order exclude a county court
from having jurisdiction under this Act, and for the purposes of

that jurisdiction may attach its district, or any part thereof, to the
High Coiu-t or any other county coiu-t, and may revoke or vary
any such order or any Uke order made under the Companies (Winding 53 & 54 Vict.

Up) Act, 1890. - c. 03.

In exercising his powers under this section the Lord Chancellor

shall provide that a county court shall not have jurisdiction imder
this Act unless it has for the time being jurisdiction in bankruptcy.

An order made under this provision shall not affect any juris-

diction or powers vested in any county court under or by virtue of

the Stannaries Jvtrisdiction (Abolition) Act, 1896. 59 & GO Vict.

(6) Every coiu:t in England having jurisdiction under this c. 45.

Act to wind up a company shall for the pm-poses of that jurisdic-

tion have all the powers of the High Court, and every prcscrilied

officer of tlie court shall perform any duties which an officer of the

High Court may discharge by order of the judge theroof or otherwise

in relation to the winding up of a company.
(7) Nothing in this section shall invalidate a proceeding by

reason of its being taken in a WTong court.

(8) For tiio piuf)oses of this section tiie expression " registered

office " moans the placo which has longest been the registered office

of tlio conipauy during (lie six mniiMis immediately preceding the

presental ion of tlio petition for \\iii(iiiig up.

132. Sul)jc(;t to general rules and to ordoi-s of transfer made Conduct of

under the authority of tlio Supremo Court of Judicatiii-o Act, 1S7;{, winding-up

and the Acts amending it, the jurisdiction to wind \ip companies luisiness in

of the High Court in England inider this Act shall, as the Lord lligh Court

Chancellor may iron\ tinve to time by general order direct, bo in England,

exercised, either generally or in specified classes of cases, either 30 & 37 Vict,

by such judge or judges of the Chancery Division of tho High Court o. 66.

as the Lord Chancellor may assign to exorcise that jurisdiction, or

by the judge who, for tlio time being, exercises the bankruptcy
jurisdiction of the High Court. Transfer of

133.-—(1) The winding up of a company by the court in England proceedings.
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or any proceedings in tlio winding up may at any time and at any
stage, and either with or without application from any of the parties
thereto, be transferred from one court to another court, or may bo
retained in the court in wliich the proceedings were commenced,
although it may not be the court in which they ought to have been
commenced.

(2) The powers of transfer given by the foregoing provisions
of this section may, subject to and in accordance with general
rules, be exercised by the Lord Chancellor or by any judge of the
High Court having jurisdiction under this Act, or, as regards any
case within the jurisdiction of any other court, by the judge of

that court.

(3) If any question arises in any winding-up proceeding in a
county coiu-t which all the parties to the proceeding, or which one
of them and the judge of the coiu-t, desire to have determined in

the first instance in the High Court, the judge shall state the facts

in the form of a special case for the opinion of the High Court, and
therevipon the special case and the proceedings, or such of them as
may be required, shall be transmitted to the High Court for the
purposes of the determination.

134. The coiu't having jurisdiction to wind up companies regis-

tered in Ireland shall be the High Court :

Provided that where the High Coiu-t in Ireland makes an order
for winding up a company it may, if it thinks fit, direct that all

suljsequent proceedings in the winding up be had in the court of

banliTuptcy having jiu'isdiction in the place in which the registered
office of the company is situate ; and thereupon those proceedings
shall be taken in that court of banlvruptcy accordingly, and that
court shall, for the purposes of the winding up, have all the powers
of the High Court in Ireland.

135. The court having jurisdiction to wind up companies regis-

tei'ed in Scotland shall bo the Court of Session in either division
thereof, or, in the event of a remit to a permanent Lord Ordinary,
that Lord Ordinary during session, and in time of vacation the
Lord Ordinary on the bills.

136. Where the court in Scotland makes a winding-up order,
it may, if it thinks fit, at any time direct all subsequent proceedings
in the winding up to be taken before one of the permanent Lords
Ordinary, and remit the winding up to him accordingly, and there-
upon that Lord Ordinary shall, for the purposes of the winding up,
have all the powers and jm-isdiction of the court :

Provided that the Lord Ordinary may report to the division
of the court any matter wliich may arise in the course of the winding
up.

137.—(1) An apjslication to the court for the winding up of

a company shall be by petition, presented subject to the provisions
of this section either by the company, or by any creditor or creditors
(including any contingent or prospective creditor or creditors),

contributory or cont.ributories, or by all or any of those parties,

together or separately : Provided that
(a) A contributory shall not be entitled to present a petition

for winding up a company unless

—

(i) either the number of members is reduced, in the
case of a private company, below two, or, in the case
of any other company, below seven ; or

(ii) the shares in respect of which he is a contributory,
or soine of them, either were originally allotted to him
or have been held by him, and registered in his name,
for at least six months during the eighteen months
before the commencement of the winding up, or have
devolved on him tlirough the death of a former holder ;

and
(b) A petition for winding up a company on the ground of

default in filing the statutory report or in holding the
statutory meeting shall not be presented by any person
except a shareholder, nor before the expiration of foui'teen
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days after the last day on which the meeting ought to A.D. 1908.

hav e been held ; and
(c) The court shall not give a licaring to a petition for winding

up a company by a contingent or prospective crcLUtor

until such seciuity for costs has been given as the court

thinks reasonable and until a prima, facie case for winding

up has been established to tho satisfaction of the court.

(2) Where a company is being wound up vohmtarily or subject

to supervision in England, a petition may be presented by the

oflicial receiver attached to tho coiut, as well as by any other person

authorised in that behalf vuider tho other provisions of this section,

but the com-t shall not make a winchng-up order on the petition

unless it is satisfied that the voluntary winding up or winding uj)

subject to supervision cannot be continuetl with due regard to the

interests of tho creditors or contributories.

(3) Where under the provisions of this Part of this Act any
person as being the husband of a female contributory is himself a

contributory, and a share has during the whole or any part of the

six months been held by or registered in the name of the wife, or by
or in the name of a trustee for the wife or for the husband, the share

shall, for the purposes of this section, bo deemed to have been held

by and registered in the name of tho husband.
138. An order for wincUng up a company shall operate in favour Effect of

of all the creditors and of all the contributories of the company as winding-up

if made on tho joint petition of a creditor and of a contributory. order.

139. A wincling u)> of a company by the court shall be deemed Commence-
to conunence at the time of the presentation of the petition for tho n^.^t of

winding up. winding up
140. At any time after the presentation of a petition for u incUug

jjy court,

up, and before a wintling-up order has been made, the company,
p^^^.^j, ^^^ ^^g^y

or any creditor or contributory, may

—

^^ restrain
(a) where any action or i)roceeding against the com|)any is

proceedings
pending in the High Court or Com-t of Appeal in England

^gj^jj^^j^

or Ireland, apply to tho court in which the action or pro-
^Qj^p^ny.

ceeding is pending for a stay of proceedings therein ;

and
(h) where any other action or proceeding is pending against

the company, apply to the court having jurisdiction to

wind up tho company to restrain further proceedings in

the action or proceeding
;

and the court to \\ hich application is so made may, as tho case may
bo, stay or restrain tho proceedings accordingly on such terms as

it tliinks fit.

141.—(1) On hearing tho petition the court may dismiss it Powers of

with or without costs, or adjourn the hearing conditionally or un- court on

conditionally, or make any interim ord(!r, or any other order that hearing

it deems just, but the court shall not refuse to make a winding-up petition,

order on the ground only that tho assets of the ctJUiijany have been
mortgaged to an amount equal to or in excess of those assets, or

that tho company has no assets.

(2) Where tho petition is pri!sented on tho ground of tU'fault

in filing the statutory report or in holding the statutory meeting,

tho comt may order the costs to be pai<l by any pers(.)ns who, in

the opinion of the cf)urt, are responsible for the default.

142. When a winding-up order has been made, no action or Actions

proceeding shall be proceeded with or commenced against the staj'cd on

com])any exc(>pt by leave of tho court, and subject to such terms £is winthng-up

the comt may impose. order.

143. On tho making of a winding-up order, a cojiy of the order Copy of order
must forthwith be forwarded by the company to the registrar of to be for-

companies, who shall make a minute thereof in his books relating warded to
to the company. registrar.

144. Tho coxut may at any time after an order for winding
po^^-er of

up, on the application of any creditor or contributory, and on pourt to stay
proof to the satisfaction of the court that all proceedings in n^lation

^vjndinf up.
to the winding up ought to be stayed, make an order staying tho
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proceedings, either altogether or for a limited time, on such terms
and conditions as the court thinks fit.

145. The court may, as to all matters relating to a winding
up, have regard to the wishes of the creditors or contributories as
proved to it by any sufficient evidence.

Official Receiver.

146.—(1) For the purposes of this Act so far as it relates to
the winding up of companies by the com't in England, the term
" official receiver " shall mean the official receiver, if any, attached
to the coiirt for bankruptcy pm-poses, or, if there is more than one
such official receiver, then such one of them as the Board of Trade
may appoint, or, if there is no such official receiver, then an officer

appointed for the pm-pose by the Board of Trade.
(2) Any such officer shall for the pm-pose of his duties under

this Act be styled the official receiver.
147.—(1) Wliere the coiu-t in England has made a winding-

up order, there shall be made out and submitted to the official

receiver a statement as to the affairs of the conipany in the pre-
scribed form, verified by affidavit, and showing tlio particulars of
its assets, debts, and liabilities, the names, residences, and occu-
pations of its creditors, the seciu-ities held by them respectively,
the dates when the secimties were respectively given, and such
further or other information as may be prescribed or as the official

I'cceiver may require.

(2) The statement shall be submitted and verified by one or
more of the persons who are at the time of the wincUng-up order
the directors and by the person who is at that time the secretary
or other chief officer of the company, or by such of the persons
being or having been directors or officers of the company, or having
taken part in the formation of the company at any time within one
year before the winding-up order, as the official receiver, subject
to the direction of the court, may require to submit and verify
the same.

(3) The statement shall be submitted witliin fourteen day.s
from the date of the order, or witliin such extended time as the
official receiver or the court may for special reasons appoint.

(4) Any person making or conciu'ring in maldng the state-
ment and affidavit reqmred by tliis section shall be allowed, and
shall be paid by the official receiver, out of the assets of the com-
pany, such costs and expenses incui-red in and about the prepara-
tion and making of the statement and affidavit as the official receiver
may consider reasonable, subject to an appeal to the court.

(5) If any person, without reasonable excuse, makes default
in complying with the requirements of this section, he shall be
liable to a fine not exceeding ten pounds for every day during
which the default continues.

((}) Any person stating himself in writing to be a creditor or
contributory of the company shall be entitled by himself or by his

agent at all reasonable times, on payment of the prescribed fee, to
inspect the statement submitted in piu'suance of this section, and
to a copy thereof or extract therefrom. But any person imtruth-
fully so stating himself to be a creditor or contributory sliall be
guilty of a contempt of coiu't and shall be punishable accorcUngly
on the application of the liquidator or of the official receiver.

148.—(1) Where the cotu-t in Eitglaud has made a winding-
up order, the official receiver shall, as soon as practicable after

receipt of the statement of the company's affairs, submit a pre-

liminary report to the coxu-t

—

(a) as to the amount of capital issued, subscribed, and paid
up, and the estimated amount of assets and liabilities ;

and
(6) if the company has failed, as to the causes of the failure ;

and
(c) whether in his opinion further inquiry is desirable as to
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any matter relating to the promotion, formation, or a.d. 1908.
failme of the company, or the conduct of the business
thereof.

(2) The otllcial receiver may also, if lie thinks fit, make a further
report, or fiu-ther reports, stating the manner in which the company
Mas formed and whether in his opinion any fraud has been com-
mitted by any person in its promotion or formation, or by any
director or other officer of the com])any in relation to the company
since the formation thereof, and any other matters which in his

opinion it is desirable to bring to the notice of the court.

Liquidators.

W9.—(1) For the piu-pose of conducting the proceedings in Appoint-
winding up a company and performing such duties in reference nient remn-
thereto as the court may impose, the court may appoint a liquidator neration and
or liquidators.

^;^ j^ f,f

(2) The court may make such an appointment provnsionally liquidators,
at any time after the presentation of a petition and before (where
the proceedings are in England) the making of an order for wnnding
up, or (where the proceedings are in Scotland or Ireland) the fii'st

appointment of liquidators.

(3) Where the proceedings are in England—
(a) If a provisional liquidator is appointed before the making

of a winchng-up order, the oHicial receiver or any other
fit person may be appointed :

(6) On. a winding-up order being made the official receiver

shall by virtue of his office become the provisional

liquidator and shall continue to act as such luitil'he or

another person becomes liquidator and is capable of

acting as such :

(c) When a person other than the official receiver is appointed
liquidator ho sliall not be capable of acting as liquidator

until he has notiliod his api)<)intment to the registrar

of coni])ani('S aiid given security in the prescribed
manner to the satisfaction of the Board of Trade.

(4) If more than one liquidator is appointed by the court, the

coiut shall declare whether any act by this Act required or autho-

rised to bo done by the liquidator is to be done by all or any one
or more of the persons appointed.

(5) In a winding up in Scotland or Ireland the court may deter-

mine whether any and what security is to be given by a liquidator

on his appointment.
(()) A liquidator appointed by the court may resign or, on

cause shown, be removed by the court.

(7) A vacancy in the office of a liquidator appointed by the

court shall be filled by the court.

In a winding up in England the oflicial receiver shall by virtue

of his office be the licjuiflatdr duiing tiie \acancy.

(8) Where a person other than the official receiver is ajipointed

liquidator, he shall receive such salary or remuneration by way
of iiercentagp fn' otherwise as the court may direct ; and, if more
such persons than one aiv !ippointed li<|uidat<>rs. their renuuieration

shall be distributi-d airiong them in such proportions as llie com't

directs.

(9) A liquidator shall l»c described as follows (that is to say) :

—

(o) in a winding iq) in England, where a person other than

the official receiver is liquidator, by the style of the liqui-

dator, and, where the official receiver is liquidator, by the

style of the official receiver and liquidator, and

(6) in a winding up in Scotland or Ireland, by the style of the

official lifiuidator,

of the particular company in respect of wliich he is appointed, and
not by his individual name.

(10) The acts of a liquidator shall be valid notwithstanding
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150.—(1) In a winding up by tho court the liquidator shall
take into his custody, or imder his control, all tho property and
things in action to whicli the company is or appears to be entitled.

(2) In a winding up by the court in Scotland or Ireland, if and
so long as .there is no liquidator, all tho property of the company
shall be deemed to be in tho custody of the coiu't.

151.—(1) The liquidator in a winding up V)y the court shall have
power, in the case of a winding up in England with the sanction
either of the court or of the committee of inspection, and in the case
of a winding up in Scotland or Ireland with the sanction of the
court—

•

(a) to bring or defend any action or other legal proceeding in the
name and on behalf of the company :

(6) to carry on the business of the company, so far as may be
necessary for the beneficial winding up thereof :

(c) in the case of a winding up in England, to employ a solicitor

or other agent to take any proceedings or do any business
which the liquidator is unable to take or do hiinself ; but
the sanction in this case must be oj^tained before the
employment, except in cases of urgency, and in those cases
it must be shown that no undue delay took place in obtain-
ing the sanction.:

(d) in the case of a winding up in Scotland or Ireland, to appoint
a solicitor or law agent to assist him in the performance of

his duties.

(2) The liquidator in a winding up by the court shall have power,
but (subject to the provisions of this section) in the case f)f a winding
up in Scotland or Ireland only with the sanction of the court,

—

(a) To sell the real and personal property, and things in action
of the company by public auction or private contract,
with power to transfer the whole thereof to any person or
coiupany, or to sell the same in parcels :

(b) To do all acts and to execute, in the name and on behalf of
the company, all deeds, receipts, and other documents,
and for that purpose to use, when necessary, the company's
seal :

(c) To prove, rank, and claim in the bankruptcy, insolvency, or
sequestration of any contributory, for any balance against
his estate, and to receive dividends in the Ijankruptcy,
insolvency, or sequestration in respect of that balance, as
a separate debt due from the bankrupt or insolvent, and
ratoably with the other separate creditors :

{d) To draw, accept, naake, and indorse any bill of exchange or
promissory note in the name and on behalf of the company,
with the same effect with respect to the liability of the
company as if the bill or note had been drawn, accepted,
made, or indorsed by or on behalf of the conijjany in the
course of its business :

(e) To raise on the seciu-ity of the assets of the coiuisany any
money requisite :

(/) To take out in his official name, letters of administration to
any deceased contributory, and to do in his official name
any other act necessary for ol:)taining payment of any
money due from a conti'ibutory or his estate which cannot
be conveniently done in the name of the company ; and
in all such cases the money due shall, for the pvupose of

enabling tho liquidator to take out the letters of adminis-
tration or recover the money, be deemed to be due to the
liquidator hiniself :

ig) To do all such other things as may be necessary for winding
up the affairs of the company and distributing its assets.

(3) The exercise by the liquidator in a winding up by the court
la England of the powers conferred by this section shall be subject to
the control of the court, and any creditor or contriliutory may apply
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to the court with respect to any exercise or proposed exercise of any A.u. 1908.

of those powers.

(4) In the case of a winding up in Scotland or Ireland the court

may provide by any order that the liquidator may exercise any of the

al)ove powers, except the power to appoint a solicitor or law agent,

without the sanction or intervention of the court.

(5) Where a liquidator is provisionally appointed by the coxirt,

the court may limit and lestrict his powers by the order appointing

him.
(ti) In a winding up by the court in Scotland the liquidator

shall, subject to rides made under this Act, have the same powers as

a trustee on a bankrupt estate.

152.—(1) When a winding-up order has been made by the court Meetings of

in England, the official receiver shall suinmon separate meetings of creditors and

the creditors and contributories of the company for the purpose of— contributories

(a) determining whether or not an application is to be made to in English

the court for appointing a liquidator in the place of the winding up.

official receiver ; and
(6) determining whether or not an application is to be made to

the court for the appointment of a committee of inspection

to act with the litjuidator, and who are to be the members
of the conunittco if appointed.

(2) The court may make any appointment and order required

to give effect to any such determination, and, if there is a difference

between the determinations (jf the ineetings of the creditors and
contributories in respect of any of the matters mentioned in the

foregoing provisions of this section, the court shall decide the

difference and make such order thereon as the coiu't may think fit.

(3) In case a liquidator is not appointed by the court the official

receiver shall bo the liquidatoi" of the company.
153. Where in the winding up of a coiupany by the court in Liquidator

England a person other than the official receiver is appointed to give infor-

li(juidator he shall give the olTioial receiver such information and mation to

sucli access to and facilities for inspcH'ting the books and dociunents otiicial

of the company, and giMierally such aid as may be requisite for receiver.

enal)ling that officer to jierforni his duties luider this Act.

154.—(1) Every liquidator of a company which is being wound Payments of

up by the Coint in England sliall, in such manner and at such times liquidator ni

as the Board of Trade, with the concurrence of the 'J'reasury, direct, English

pay the money received l)y him to the Companies Liquidation winding up

Account at the Bank of England, and the Board shall furnish him into bank,

with a certificate of receipt of tiio money so paid :

I'rovided that, if the conunittee of ins])ection satisfy the Board
of Trade that for the purpose of carrying on the business of the

company or of obtaining advances, or for any other reason, it is for

the advantage of the creditors or contributories that th(« litiuiihitor

should have an account with any otlier bank, the Board shall, on
the application of the committee of inspection, authorise the

liquidator to make his ])aymonts into and out of such other bank as

the conimittee may select, and thereupon those payments shall )>e

made in tlie prescriljed manner.
(2) If any such liquidator at any ihno retains for more than ten

days a sum exceeiling iifty jiotnids, or such t)ther amount as the

Board of Trade in any ])articular case autlK)rise hini to r(>tain, tli(>n,

luiless he explains the retention to tlie satisfaction of the Boaril. he
shall pay interest on the amount so retained in excess at the rate of

twenty per cent, per annum, and shall bo liable to disallowance of

all or such part of his remuneration as the Board may think just,

and to be removed from iiis office by the Hoard, and shall be liable to

pay any expenses occasioned liy reason of his default.

(3) A liquidator of a company which is being wound up l)y the

court in England shall not pay any siuns received by him as licpiidator

into his privati' banking account.
155.—(1) Jt^very liquidator of a company which is biMng wound Audit of

up by the court in Engiantl sliall, at such times as may be prescribed liquidator's

but not less than twice in each year dining his tenure of office, send accounts in
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A.D. 1908. to the Board of Trade, or as they direct, an account of his receipts

and payments as Uquidator.
EngHsh (2) The account shall be in a prescribed form, shall be made in

winding up. duplicate, and shall be verified by a statutory declaration in the
prescribed form.

(3) The Board shall cause the account to be audited and for the
purpose of the audit the liquidator shall furnish the Board with such
vouchers and information as the Board may require, and the Board
may at any time require the production of and inspect any books or
accounts kept by the liquidator.

(4) When the account lias been audited, one copy thereof shall

be filed and kept by the Board, and tlie other copy shall be filed with
the court, and each copy shall be open to the inspection of any
creditor, or of any person interested.

(5) The Board shall cause the account when audited or a sum-
mary thereof to ))e printed, and shall send a printed copy of the
account or sununary by post to every creditor and contributory.

Books to be 156. Every lic[iiidator of a company which is being wound up by
kept by the coiu-t in England shall keep, in manner prescribed, proper books
liquidator in in which he shall cause to be made entries or minutes of proceedings

English at meetings, and of such other matters as may be prescribed, and
winding up. any creditor or contributory may, subject to the control of the

court, personally or by his agent inspect any such books.

Release of 157.—(1) When the liquidator of a company which is being

liquidators woimd up by the court in England has realised all the property of

in England, the company, or so much thereof as can, in his opinion, be realised

without needlessly protracting the liquidation, and has distributed

a final dividend, if any, to the creditors, and adjusted the rights of

the contributories among themselves, and made a final return, if

any, to the contributories, or has resigned, or has been removed
from his office, the Board of Trade shall, on his application, cause a
report on his accounts to be prepared, aiid, on his complying with all

the requirenaents of the Board, shall take into consideration the
report, and any objection which may be urged by any creditor, or
contributory, or person interested against the release of the Uquidator,
and shall either grant or withhold the release accordingly, subject
nevertheless to an appeal to the High Court.

(2) Where the release of a liquidator is withheld the court may,
on the application of any creditor, or contributory,

. or person
interested, make such order as it thinks just, charging the liquidator
with the consequences of any act or default which he may have done
or made contrary to his duty.

(3) An order of the Board of Trade releasing the liquidator shall

discharge him from all liability in respect of any act done or default
made by him in the administration of the affairs of the company, or
otherwise in relation to his conduct as liquidator, but any such order
may be revoked on proof that it was obtained by fraud or by sup-
pression or concealment of any material fact.

(4) Where the hquidator has not previously resigned or been
removed, his release shall operate as a removal of him from his office.

Exercise and 158.—(1) Subject to the provisions of this Act, the liquidator

control of of a company which is being wound up by the covu't in England
liquidator's shall, in the administration of the assets of the company and in the

powers in distribution thereof among its creditors, have regard to any directions

England. that may be given by resolution of the creditors or contributories

at any general meeting, or by the committee of inspection, and any
directions given by the creditors or contributories at any general
meeting shall in case of conflict be deemed to override any directions

given by the committee of inspection.

(2) The liquidator may summon general meetings of the creditors

or contributories for the piupose of ascertaining their wishes, and it

shall be his duty to summon meetings at such times as the creditors

or contributories, by resolution, either at the meeting apjjointing

the liquidator or otherwise, may direct, or whenever requested in

writing to do so by one tenth in value of the creditors or contributories

as the case may be.
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(3) The liquidator may apply to the coirrt in manner prescribed A.D. 1908.

for directions in relation to any particular matter arising under the

winding up.

(4) Subject to the provisions of this Act, the liquidator shall use

IiLs own discretion in the management of the estate and its distribu-

tion among the creditors.

(5) If any person is aggrieved by any act or decision of tlio

liquidator, that person may a])jjly to iho court, and the court may
confirm, reverse, or modify (he act or d(^cision complained of, and
make such order in the pi'emises as it tliiidis just.

159.—(1) The Board of Trade shall take cognizance of the Control of

conduct of liquitlators of companies which are being wound up by Board of

the court in i'2ngland, and, if a liquidator does not faithfully j>erform Trade over
his duties and duly observe all the requirements imposed on him by liquidators in

statute, rules, or otherwise with respect to tlie performance of his England,
dvities, or if any complaint is made to the Board by any creditor or

contrilDutory in regard tliereto, the Board shall iiujuiro into the

matter, and take such action thereon as tliey inay think expedient.

(2) The Board may at any time require any licpiidator of a
company which is being wound iqi by the com-t in England to

answer any inquiry in relation to any winding up in which he is

engaged, and may, if the Board think fit, apply to the coiu-t to

examine hira or any other person on oath concerning tlie winding iqi.

(3) The Board may also direct a local investigation to be made of

the books and vouchers of the liquidator.

Committee of Inspection, Special Manager, Receiver.

160.—(1) A committee of inspection appointed in pursuance of Committee
this Act shall consist of creditors and contributories of the company of inspection

or persons holding general powers of attorney from creditors or in English
contributories in such proportions as may be agreed on by tho winding up.

meetings of creditors and contributories, or as, in case of difference,

may he determined by the court.

(2) The committee shall meet at sucli times as they from time to

time appoint, and, failing such appointment, at least once a month ;

and the liquidator or any member of the committee may also call a
meeting of the committee as and when he thinks necessary.

(3) The committee may act by a majority of their members
present at a meeting, but shall not act unless a majority of the

committee are present.

(4) Any member of the committee may resign by notice in

writing signed by lum and delivered to the liquidator.

(5) If a member of the committee becomes bankrupt, or com-
pounds or arranges with his creditors, or is absent from five con-
secutive meetings of the committee without the leave of those

members who together with hinxself represent the creditors or

contributories, as the case may be, his office shall thereupon become
vacant.

(6) Any member of the committee ' may be removed by an
ordinary resolution at a meeting of creditors (if he represents

creditors), or of contributories (if ho represents contributories) of

which seven days' notice has been given, stating the object of the

meeting.

(7) On a vacancy occvu-ring in the committee the liquidator shall

forthwith summon a me(?ting of creditors or of contributories, as

the case may require, to fill tho vacancy, and the meeting may, by
resolution, re-appoint the same or appoint another creditor or

contributory to fill the vacancy.

(8) The contiiuiing members of the committee, if not less than
two, may act notwithstanding any vacancy in the committee. "

(fl) If there is no committee of inspection, any act or thing or

any direction or permission by this Act authorised or required to be

done or given by the committee may be done or given by the Board
of Trade on the ajipHcation of the licpiidator. Power in

161.— (1) Where the official receiver becomes the liquidator of England to
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A.D. 1908. a company, whether provisionally or otherwise, he may, if satisfied

that the natiire of the estate or business of the company, or the

appoint interests of the creditors or contributories generally, require the

special appointment of a special manager of the estate or business of the

manager. company other than himself, apply to the court to, and the court

may on such application, appoint a special manager thereof to act

during such time as the coiu"t may direct, with such powers, including

any of the powers of a receiver or inanager, as may be entrusted to

liim by the court.

(2) The special manager shall give such security and account in

such manner as tlie Board of Trade direct.

(3) The special manager shall receive such remuneration as may
be fixed by the court.

162. Where an application is made to the court to appoint a

receiver on behalf of the debenture liolders or other creditors of a
company which is being wound up by the court in England, the

official receiver may be so appointed.

Ordinary Powers of Court.

163.—(1) As soon as may be after making a winding-up order,

the court shall settle a list of contributories, with power to rectify

the register of members in all cases where rectification is required in

pursuance of this Act, and shall cause the assets of the company to

be collected, and applied in discharge of its liabilities.

(2) In settling the list of contributories, the court shall distinguish

between persons who are contributories in their owai right and persons
who are contributories as being representatives of or liable to the
debts of others.

164. The court may, at any time after making a winding-up
order, require any contributory for the time being settled on the

list of contributories, and any trustee, receiver, banker, agent, or

officer of the company to pay, deliver, convey, surrender, or trfinsfer

forthwith, or within such time as the court directs, to the liquidator

any money, property, or books and papei'S in his hands to wliich the

coni])anyi^ prima facie entitled.

165.—(1) Tlie coiu"t may, at any time after making a winding-up
order, make an order on any contributory for the time being settled

on the list of contributories to pay, in manner directed by the order,

any money due from him or from the estate of the person whom he
represents to the company, exclusive of any money payable by him
or the estate by virtue of any call in pm'suance of this Act.

(2) The covu't in making such an order may, in the case of an
unlimited company, allow to the contributory by way of set-off any
money due to him or to the estate which he represents from the

company on any independent dealing or contract with the company,
but not any money due to him as a member of the comjiany in

respect of any dividend or profit ; and may, in the case of a limited

comi)any, make to any director or manager whose liability is un-
limited or to his estate the like allowance.

(3) But in the case of any company, whether limited or unlimited,

when all the creditors are paid in full, any money due on any account
whatever to a contributory from the company may be allowed to

him by way of set-off against any subsequent call.

Power of 166.—(1) The coiut may, at any time after making a winding-up

court to order, and either before or after it has ascertained the sufficiency of

make calls. the assets of the company, make calls on and order payment thereof

by all or any of the contributories for the time being settled on the

list of the contribiitories to the extent of their liability, for payment
of any money which the court considers necessary to satisfy the debts

and liabilities of the company, and the costs, charges, and expenses

of winding up, and for the adjustment of the rights of the con-

tributories among themselves.

(2) In making a call the coiu-t may take into consideration the

probabiUty that some of the contributories may partly or wholly

fail to pay the call.
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167.—(I) The court may order any contributory, purchaser or a.d. 1908.

other person from whom money is due to the company to pay the
same into the Bank of England or any branch thereof to the account Power to

of the Hquidator instead of to the Hquidator, and any such order order pay-
may be enforced in the same manner as if it had directed payment raent into

to tlie Hquidator. bank.

(2) All moneys and securities paid or delivered into the Bank of

England or any branch thereof in the event of a winding up by the
court shall bo subject in all respects to the orders of the court.

168.—(1) An order made by the court on a contributory shall Order on

(subject to any right of appeal) be conclusive evidence that the contributory

money, if any, thereby aj)pearing to be due or ordered to be paid conclusive

is due. evidence.

(2) All other pertinent matters stated in the order shall be taken
to be truly stated as against all persons, and in all proceedings,
except proceedings against the real estate of a deceased contributory,
in wliich case the order shall be only prima, facie evidence for the
purpose of charging his real estate, unless his heirs or devisees were
on the list of contributories at the time of the order being made.

169. The court may fix a time or times within which creditors Power to cx-

are to prove their debts or claims, or to be excluded from the benefit elude cre-

of any distribution made before those debts are proved. ditors not
170. The court shall adjust the rights of the contributories proving in

among themselves, and distribute any surplus among the persons time,

entitled thereto. ... Adjustment
171. The coiu't may, in the event of the assets being insufficient £ rights of

to satisfy the liabilities, make an order as to the payment out of the contribu-
assets of tlie costs, charges, and expenses incurred in the winding uj) +Qrie3
in such order of priority as the comt thinks just.

172.—(1) When the affairs of a company have been completely "^^^"^ ***

wound u]j, the coiu-t siiall make an order that the company be dis- order costs,

solved from the date of the order, and the company shall bo dissolved Dissolution
accordingly. of company.

(2) The order shall be reported by the liquidator to the registrar

of companies who shall make in his books a minute of the dissolution

of the company.
(3) If tho liquidator makes default in complying with the re-

quirements of tliis section he shall be liable to a fine not exceeding
five jiounds for every day during which he is in default.

173. General rules may bo made for enabling or requiring all or Delegation

any of tho powers and duties conferred and imposed on the court to litjuidator

in England by this Act, in respect of tho matters following, to bo of certain

exercised or performed by the liquidator as an officer of tho court, powers of

and subject to the control of tho court ; that is to say, tho powers court in

and duties of the coiu"t in respect of

—

England,
(a) holding and conducting meetings to ascertain the wislies of

creditors and contributories ;

(6) settling lists of contiibutories and rectifying the register of

members where required, and collecting and applying
the assets ;

(c) requiring d(>livery of property or documents to the liquidator ;

(d) making (Mills ;

(c) fixing a time within which debts and claims must be proved :

Provided that the iicpiidator shall not, without the spt'cial U-ave

of the court, rectify the register of members, and shall not niaki- any
call without either the special leave of the court or tho sanction of

the conunittee of inspection.

Exlraoril'tnary Powcrtt of Court.

174.—(!) The court may, after it has made a winding-up order, Power to
summon before it any offic-er of the company or person kn<iwn or summon per-
suspected to have in his possession any propei'ty of the conipany or sons sus-
supposed to be indt^bted to the eomiiany, or any person whom the pected of
court deenxs capable of giving information concerning the trade, havin" pro-
dealings.. iiSairs, or property of the coujpuuy. perty'of

S.C.L. 4 T company.
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A.D. 1908. (2) The court may examine him on oath concerning the same,
either by word of mouth or on written interrogatories, and may
reduce liis answers to writing and require liim to sign them.

(3) The court may require him to produce any books and papers
in his custody or power relating to tlie company ; hut, where he
claims any lien on books or papers produced by him, the production
shall be without prejudice to that lien, and the court shall have
jurisdiction in the winding up to determine all questions relating to

that lien.

(4) If any person so summoned, after being tendered a reasonable

sum for his expenses, refuses to come before the court at the time
appointed, not having a lawful impediment (made known to the

court at the time of its sitting, and allowed by it), the com-t may
cause him to be apprehended, and brought before the court for

examination.

Power in l'^^.—(1) When an order has been made in England for winding

England to ^^P ^ company by the court, and the otHcial receiver has made a

order public further report under this Act stating that in his opinion a fraud has

examination heen committed by any person in the promotion or formation of the

of promoters company, or by any director or other officer of the company in

directors &c. relation to the company since its formation, the coiu't may, after

consideration of the report, direct that any person who has taken

any part in the promotion or formation of the company, or has been

a director, or officer of the company, shall attend before the court

on a day appointed by the court for that piu'pose, and be publicly

examined as to the promotion or formation or the conduct of the

business of the company, or as to his conduct and dealings as director

or officer thereof.

(2) The official receiver shall take part in the examination, and
for that piu-pose may, if specially authorised by the Board of Trade
in that behalf, employ a solicitor with or without counsel.

(3) The liquidator, where the official receiver is not the liquidator,

and any creditor or contributory, may also take part in the examina-
tion either personally or by solicitor or counsel.

(4) The court may put such questions to the person examined
as the court thinks fit.

(5) The person examined shall be examined on oath, and shall

answer all such questions as the court may put or allow to be put
to him.

(6) A person ordered to be examined under this section shall at

his own cost, before his examination, be fm'nished with a copy of

the official receiver's report, and may at liis own cost employ a
solicitor with or without counsel, who shall be at liberty to put to

him such questions as the court may deem just for the piu'pose of

enabling him to explain or qualify any answers given by him :

Pro\'ided that if he is, in the opinion of the cotrrt, exculpated from
any charges made or suggested against him, the coiu-t may allow

him such costs as in its discretion it may think fit.

(7) Notes of the examination shall be taken down in writing,

and shall be read over to or by, and signed by, the person examined,
and may thereafter be used in evidence against him, and shall be

open to the inspection of any creditor or contributory at all reason-

able times.

(8) The coiu-t may, if it thinks fit, adjourn the examination from
time to time.

(9) An examination under this section may, if the court so

directs, and subject to general rules, be held before any judge of

county courts, or before any officer of the Svipreme Coiu-t, being an
official referee, master, or registrar in bankruptcj^ or before any
district registrar of the High Court named for the pru-pose by the

Lord Chancellor, or, in the case of companies being woimd up by a

palatine court, before a registrar of that court, and the powers of the

court under this section as to the conduct of the examination, but

not as to costs, may be exercised by the person before whom' the

examination is held.
Power to 176. The court, at any time either before or after making a
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winding-up order, on proof of probable cause for believing that a.d. 1908.
a contributory is about to quit the United lilingdom, or otherwise
to abscond, or to remove or conceal any of his property for the arrest
purpose of evading payment of calls, or of avoiding examination absconding
respecting the affairs of the company, may cause the contributory contributory,
to be arrested, and his books and papers and moveable personal
property to be seized, and him and them to be safely kept until
such time as the coru't may order.

177. Any powers by this Act conferred on the court shall be in Powers of
addition to and not in restriction of any existing powers of instituting court ciuiiu-

proceedings against any contributory or debtor of the company, or lative.

the estate of any contributory or debtor, for the recovery of any
call or other sums.

Enforcement oj and Appeal from Orders.

178.—(1) Orders made by the High Court in England or Ireland Power to en-
under this Act may be enforced in the same manner as orders made force orders,
in any action pending therein.

(2) For the purposes of this Part of this Act the coiu-t exercising
the stannaries jurisdiction shall, in addition to its ordinary powers,
have the same power of enforcing any orders made by it as the
High Court in England has in relation to matters within its juris-

diction ; and, for the last-mentioned purposes, the jiu-isdiction of
the judge of the coiu-t exercising the stannaries jurisdiction shall be
deemed to be co-extensive in local Umits with the jiuisdiction of the
High Court in England.

179. Where an order, interlocutor, or decree has been made in Order for

Scotland for winding up a company by the court, it shall be com- calls on con-
petent to the court, on production by the hquidators of a list certified tributories in

by them of the names of the contributories Hable in payment of any Scotland,
calls, and of the amotmt due by each contributory, and of the date
when the same became due, to pronounce forthwith a decree against
those contributories for payment of the sums so certified to be due,
with interest from the said date till pajonent, at the rat© of five

per cent, per annvun in the same way and to the same effect as if

they had severally consented to registration for execution, on a
charge of six days, of a legal obligation to pay those calls and
interest ; and the decree may be extracted immediately, and no
suspension thereof shall be competent, except on caution or con-
signation, unless with special leave of the court.

180.—(1) Any order made by the court in England for or in the Enforcement
course of winding up a company shall be enforced in Scotland and of orders

Ireland in the courts that would respectively have jm-isdiction in throughout
respect of that company if registered in Scotland or Ireland, and in United
the same manner in all respects as if the order had been made by Kingdom,
those coiu-ts.

(2) In like manner orders, interlocutors, and decrees made by
the court in Scotland for or in the course of winding up a company
shall be enforced in England and Ireland, and orders made by the
court in Ireland for or in the com-se of winding up a company shall

be enforced in England and Scotland, by the coiu-ts which would
respectively have jurisdiction in respect of that company if registered
in that part of the United Kingdom where the order is required to

he enforced, and in the same manner in all respects as if the order
had been made by those courts.

(3) Where any order, interlocutor, or decree made by one court
is required to bo enforced by another coiu-t, an oftice copy of the
order, interlocutor, or decree shall be produced to the proper officer

of the court required to enforce the same, and the production of an
office copy shall be sufficient evidence of the order, interlocutor, or
decree, and thereupon the last-mentioned court shall take the
requisite steps in the matter for enforcing the order, interlocutor,

or decree, in the same manner a.s if it had been made by that court.

181.—(1) Subject to rules of court, an appeal from any order or Appeals from
decision made or given in the winding up of a company by the order.
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court under this Act shall lie in the same manner and subject to the
same conditions as an appeal frona any order or decision of the court
in cases within its ordinary jurisdiction.

(2) Provided, in regard to orders or judgments pronotmced in

Scotland by the Lord Ordinary on the Bills in vacation, that

—

(i) No order or judgment under the provisions of this Act
specified in the First Part of the Fourth Schedule to this

Act shall be subject to review, reduction, suspension, or
stay of execution ; and

(ii) Every other order or judgment (except as herein-after

mentioned) shall be subject to review only by reclaiming
note, in common form, presented within fourteen days
from the date of the order or judgment :

Provided that orders or judgments under the provisions
of tliis Act specified in the Second Part of the Fourth
Schedule to this Act shall, from the dates of those orders
or judgments, and notwithstanding any reclaiming note
against them, be carried out and receive effect until the
reclaiming note is disposed of by the court.

(3) Provided also, in regard to orders or judgments pronounced
in Scotland by a permanent Lord Ordinary to whom a winding-up
has been remitted, that any such order or judgment shall be subject
to review only by reclaiming note in common form, presented
within fourteen days from the date of the order or judgment, but,
should a reclaiming note not be presented and moved diiring session,

the provisions of this section in regard to orders or judgments pro-
notmced by the Lord Ordinary on the bills in vacation shall apply
to the order or judgment.

(4) Nothing in this section shall affect the provisions of this

Act in reference to decrees in Scotland for payment of calls in the
winding up of companies, whether voluntarily or by or svibject to

the supervision of the coiu't.

Voluntary Winding Up.

182. A company may be woimd up voluntarily

—

(1) When the period (if any) fixed for the diu-ation of the
company by the articles expires, or the event (if any)
occurs, on the occm'rence of which the articles provide
that the company is to be dissolved, and the company
in general meeting has passed a resolution requiring the
coinpany to be wound up voliuitarily :

(2) If the company resolves by special resolution that the

company be wound up voluntarily :

(3) If the company resolves by extraordinary resolution to

the effect that it cannot by reason of its habilities con-

tinue its business, and that it is advisable to wind up.

183. A voluntary winding up shall be deemed to commence at

the time of the passing of the resohition authorising the winding up.

184. When a company is woimd up voluntarily the company
shall, from the commencement of the winding up, cease to carry on
its business, except so far as may be reqviired for the beneficial

winding up thereof :

Provided that the corporate state and corporate powers of the

company shall, notwithstanding anything to the contrary in its

articles, continue until it is dissolved.

185. When a company has resolved by special or extraordinary
resolution to wind up voluntarily, it shall give notice of the resolution

by advertisement in the Gazette.

186. The following consequences shall ensue on the voluntary
winding up of a company :

—

(i) The property of the company shall be applied in satisfaction

of its liabihties pax'i passu, and, subject thereto, shall,

unless the articles otherwise provide, be distributed among
the members according to their rights and interests in the

company :
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(ii) The company in general nieeting shall api)oint one or more a.d. 1908.

liquidators for the purpose of wintling up the affairs and
distributing the assets of the company, and may fix the
remiuieration to Jje paid to him or them :

(iii) On the appointment of a li(|uidalor all the powers of the
directors shall cease, exc(>]it so far as tlie company in general
meeting, or the liquidator, sanctions the continuance
thereof

:

(iv) The liquidator may, without the sanction of the court, exercise
all powers by this Act given to the liquidator in a winding
up by the court :

(v) The liquidator may exercise the powers of the court under
this iVct of settling a list of contributories, and of malcing
calls, and shall pay tlio debts of the company, and adjiLst

the rights of tlio contril)utorics among themselves :

(vi) The list of contributoi'ies shall be prima facie evidence of the
liabihty of the persons named therein to be contributories :

(vii) When several liquidators are appointed, every power hereby
given may be exercised by such one or mcne of them as

may be determined at the time of their appointment, or in

default of such determination by any mmiber not less

than two :

(viii) If from any cause whatever there is no liquidator acting, the
coiut may, on the application of a contributory, appoint
a liquidatf^r :

(ix) The coiu't naay, on cause shown, remove a liquidator, and
appoint another liquidator.

187.—(1) The liquidator in a voluntary winding up shall, within Notice by
twenty-one days after his aj)[)ointment, file with the registrar of liquidator of

companies a notice of his appointment in the form prescribed )jy his appoint-

the Board of Trade. ment.

(2) If the liquidator fails to comply with the requirements of this

section he shall bo liable to a fine not exceeding five pounds for every
day diu'ing which the default continues.

188.—(1) Every liquidator appointed by a company in a vohm- Rights of

tary winding up shall, within .seven days fi-om his appointment, creditors in a
send notice by post to all persons who appear to him to be creditors voluntary
of the company that a meeting of the creditors of the company will winding up.

be held on a date, not Ijeing less than fourteen nor moi-e than twenty-
one days after his appointment, and at a place and hour, to be
specified in the notice, and shall also advertise notice of the meeting
once in the Gazette and once at least in two local ne\\s[)ap(n's cir-

culating in the district whore the registered office or principal place

of business of the conipany was situate.

(2) At the meeting to be held in pursuance of the foregoing

provisions of this section the creditors shall determine whether
an application shall be made to the court for the api)oinlment of

any person as liquidator in the place of or jointly with the liciuidator

appointed by the company, or for the appointment of a conunittee

of inspection, and, if the creditors so resolve, an api)lication may bo

naado accordingly to the court at any time, not later tiian fourteen

days after the date of the meeting, by any creditor appointed for

the purpose at the nxeeting.

(3) On any such apphcation the court may make an order either

for the removal of the liquidator appointed l)y the company and for

the appointment of some other person as li(iuidator or for the

appointment of some other person to act as li(iuidator jointly with

the liquidator appointed by the company, or for the ajipointment of

a committee of insi)ection either togetlier witli or witiiout any such

ai)pointment of a liquidator or sucli otiit>r ortler as, having regard to

tlie interests of the creditors and contributories of the conipany,

may seem just.

(4) No appeal shall lie from any order of the court upon an

application mider this section.

(5) The court shall make such order as to the cost's of the applica-

tion as it may think tit, and if it is of opinion tiiat, having regard to
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the interests of the creditors in the liquidation, there were reasonable
grounds for the application, may order the costs of the application

to be paid out of the assets of the company, notwithstanding that
the application is dismissed or otherwise disposed of adversely to

the applicant.
189.—(1) If a vacancy occurs by death, resignation, or otherwise

in the office of liquidator appointed by the company in a voluntary
winding up,- the company in general meeting may, subject to any
arrangement with its creditors, fill the vacancy.

(2) For that pvu-pose a general meeting may be convened by any
contributory or, if there were more liqviidators than one, by the

continuing liquidators.

(3) The meeting shall be held in manner prescribed by the

articles, or in such manner as may, on application by any contributory
or by the continuing liquidators, be determined by the court.

190.—(1) A company about to be, or in course of being, wound
up voluntarily may, by extraordinary resolution, delegate to its

creditors, or to any committee of them, the power of appointing
liqmdators or any of them, and of supplying vacancies among the

liquidators, or enter into any arrangement with respect to the powers
to be exercised by the liquidators, and the manner in which they are

to be exercised.

(2) Any act done by creditors in pursuance of any such delegated
power shall have the same effect as if it had been done by the

coinpany.
191.—(1) Any arrangement entered into between a company

about to be, or in the course of being, wound up voluntarily and its

creditors shall, subject to any right of appeal under this section, be
binding on the company if sanctioned by an extraordinary resolution,

and on the creditors if acceded to by three fourths in niunber and
value of the creditors.

(2) Any creditor or contributory may, within three weeks from
the completion of the arrangement, ajipeal to the court against it,

and the court may thereupon, as it thinks just, amend, vary, or

confirm the arrangement.
192.—(1) Where a company is proposed to be, or is in coiu-se of

being, wound up altogether voluntarily, and the whole or part of

its business or property is proposed to be transferred or sold to

another company (in this section called the transferee company),
the liquidator of the first-mentioned company (in this section called

the transferor company) may, with the sanction of a special resolution

of that coinpany, conferring either a general authority on the liquida-

tor or an authority in respect of any particular arrangement, receive

in compensation or part compensation for the transfer or sale, shares,

policies, or other like interests in the transferee company, for dis-

tribution among the members of the transferor company, or may
enter into any other arrangement whereby the members of the

transferor company may, in lieu of receiving cash, shares, policies,

or other like interests, or in addition thereto, participate in the profits

of or receive any other benefit from the transferee company.
(2) Any sale or arrangement in pursuance of tliis section shall

be binding on the members of the transferor company.
(3) If any member of the transferor company who did not vote

in favour of the special resolution at either of the meetings held for

passing and confirming the same expresses his dissent therefrom
in writing addressed to the liquidator, and left at the registered

office of the company witliin seven days after the confirmation of

the resolution, he may require the liquidator either to abstain from
carrying the resolution into effect, or to pui'chase his interest at a
price to be determined by agreement or by arbitration in manner
provided by tliis section.

(4) If the liquidator elects to purchase the member's interest

the piirchaso money must bo jjaid before the company is dissolved,

and be raised by the liquidator in such manner as may be determined
by special resolution.

(5) A special resolution shall not bo invaUd for the purposes
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of this section by reason that it is passed before or concurrently a.d. 1908.

wit! I a resolution for winding up the company, or for appointing

liquidators ; but, if an order is made within a year for winding up
the company by or subject to the supervision of the court, the special

resolution shall not be valid unless sanctioned by the coiut.

(6) For the purposes of an arbitration under this section the

provisions of the Companies Clauses Consolidation Act, 1845, or, 8 & 9 Vict,

in the case of a winding up in Scotland, the Companies Clauses c. 16.

Consolidation (Scotland) Act, 1845, with respect to the settlement 8 & 9 Vict,

of disputes by arbitration, shall bo incorporated with this Act ; and c. 17.

in the construction of those provisions this Act shall be deemed to bo

the special Act, and " the company " shall mean the transferor

company, and any appointment by the said incorporated provisions

directed to be made under the hand of the secretary, or any two of

the directors, may be made under the hand of the liquidator, or, if

there is more than one liquidator, then of any two or more of the

liquidators.

193.—(1) Where a company is being wound up voluntarily the Power to

liquidator or any contributory or creditor may apply to the coiu"t apply to

to determine any question arising in the winding up, or to exercise, court,

as respects the enforcing of calls, or any other matter, all or any of

the powers which the court might exercise if the company were being

wound lip by the covut.

(2) The com-t, if satisfied that the determination of the question

or the required exercise of power will be just and beneficial, may
accede wholly or partially to the application on such terms and
conditions as the court thinks fit, or inay make such other order on
the application as the coiu-t thinks just.

194.—(1) Where a company is being wound up voluntarily, the Power of

liquidator may summon general meetings of the company for the liqioidator

piu-pose of obtaining the sanction of the company by special or to call general

extraordinary resolution, or for any other piu'poses he may think meeting,

fit.

(2) In tlie event of the winding up continuing for more than one
year, the liquidator shall sunuuon a general meeting of the company
at the end of the fiist year from the commencement of tho winding
up, and of each succeeding year, or as soon thereafter as may be
convenient, and shall lay before the meeting an account of Ids acts

and dealings and of the conduct of the winding up during the
prec(>ding year.

195.—(1) In the case of every voluntary \vinding up, as soon as Final meeting
the affairs of the company arci fully wound up, the liquidator shall and dissolu-

make up an account of the winding up, showing how tho wincUng tion.

iqi has been conducted and the property of the company has been
thsposed of ; and thereupon shall call a general meeting of the com-
pany for the purpose of laying before it tho account, and giving any
explanation thereof.

(2) The meeting shall bo called by advertisement in tlie Gazette,

specifying the time, place, and object thereof, and published one
month at least before the meeting,

(3) Within one week after the meeting, the liquidator shall

make a retiu-n to the registrar of companies of the holding of the

meeting, and of its date, and in default of so doing shall bo liable to

a fine not exceeding five pounds for every day dvuing wliich the

default continues.

(4) Tho registrar on receiving tho return shall forthwith register

it, and on the expiration of tiure months from tho registration of

the return tho company shall br (Ii-i-iikmI to Ijo dissol\c<l :

Provided that tiie court may, on the a])plication of th<< Ii(|uidator

or of any other person who a])pears to the covut to b(« interested,

make an order deferring the date at which tho dissolution of tho

company is to take effect for such time as tho coiu-t thinks fit.

(5) It shall be the duty of tho person on whose application an
order of the coui-t under tliis section is made, within seven days
after the making of tho order, to file with the registrar an office copy
of the order, and if that person fails so to do he shall be liable to a
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fine not exceeding five poimds for every day dui'ing wliich the

defaidt continues.

196. All costs, charges, and ex})enses properly incurred in the

voluntary winding up of a comjiany, including the remuneration of

the lifpiidator, shall be payable out of the assets of the company in

priority to all other claims.

197. I'he voluntary winding up of a comf)any shall not bar

the right of any creditor or contributory to have it wound up by
the coiu't, if the coiut is of opinion, in the case of an application by
a crethtor, that the rights of the creditor or, in the case of an applica-

tion by a contributory, that the rights of the contributories will be
prejucliced by a vohuitary wintUng up.

198. Where a company is being wound up voluntarily, and an
order is made for winding up by the court, the court may if it tliinks

fit by the same or any subsequent order provide for the adoption of

all or any of the proceedings in the voluntary winding up.

Wijuling Up subject to Supervision of Court.

199. When a company has by special or extraordinary resolution

resolved to wind up voluntarily, the court may make an order that

the voluntary winding up shall continue but subject to such super-

vision of the court, and with such liberty for creditors, contributories,

or f)thers to apply to the court, and generally on such terms and
confhtions as the court thinks just.

200. A petition for the continuance of a voluntary winding up
subject to the supervision of the com-t shall, for the purpose of

giving jurisdiction to the court over actions, be deemed to be a

petition for winding up by the court.

201. The coui't may, in deciding between a \vinding up by the

coin-t and a wnding up subject to supervision, in the appointment
of liquidators, and in all otlier matters relating to the winding up
subject to supervision, have regard to the wishes of the crecUtors or

contributories as proved to it by any sufficient evidence.

202.—(1) Where an order is made for a wincUng up subject to

supervision, the court may by the same or any subsequent order

appoint any additional liquidator.

(2) A liqvudator appointed by the court imder this section shall

have the same powers, be subject to the same obligations, and in all

respects stand in the same position as if he had been appointed by
the company.

(3) The court may remove any liquidator so appointed by the

comt or any liqviidator continued under the supervision order and
fill any vacancy occasioned by the removal, or by death or

resignation.

203.—(1) Where an order is made for a wincUng up siibject to

sui)ervision, the liquidator may, subject to any restrictions imposed

by the coiu-f, exercise all his powers, without the sanction or inter-

vention of the court, in the same manner as if the company were

being wound up altogether voluntarily.

(2) A winding up subject to the supervision of the court is not

a winding up by the coiut for the piupose of the following provisions

of this Act, namely, those contained in sections one hunch-ed and
forty-seven, one hunch-ed and forty-eight, one lunidi-ed and forty-

nine, except subsection (10), one hunch-ed and fifty-two, one hundred

and fifty-three, one hunch-ed and fifty-four, one hundred and fifty-

five, one hundred and fifty-six, one lumch-ed and fifty-seven, one

hundred and fifty-eight, one hunched and fifty-nine, one hundred
and sixty, one hunch-ed and sixty-one, one hundred and sixty-two,

one hunched and seventy-three, and one hunch-ed and seventy-five,

but, subject as aforesaid, an order for a wincMng up subject to super-

vision shall for all pm-poses, incluchng the staying of actions and
other proceedings, the making and enforcement of calls, the power

in Scotland to remit the winding tip to a permanent Lord Ordinary,

and the exercise of all other powers, be deemed to be an order for

winding up by tlie co\;rt.
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204. Where an order has been made in Scotland or Ireland for a.d. 1908.

winding ujj a company subject to supervision, and an order is after-

wards made for winding up by the com-t, tlio court may by the last- Appointment
mentioned or by any subsequent order appoint any person who is of voluntary
then liquidator, either pro\isionally or jjermanently, and either liquidator as

with or without any other person, to be liquidator in the winding liquidator in

up by the court, winding up
by court in

Supplemental Provisions. Scotland or

Ireland.

205.—(1) In the case of voluntary winding up, every transfer of Avoidance of
shares, except transfers made to or with the sanction of the liquidator, transfers &c.
and every alteration in the status of the members of the company after corn-
made after the commencement of the winding up, shall be void. mencenient

(2) In the case of a winding up by or subject to the siqiervision
of wiDdinc' up.

of the court, every disposition of the property (including things in

action) of the company, and every transfer of shares, or alteration

in the status of its members, made after the commencement of the
winding up, shall, unless the com't otherwise orders, be v^oid.

206. In every winding up (subject in the case of insolvent com- Debts of all

panics to the application in accordance with the provisions of this descriptions

Act of the law of bankruptcy) all debts payable on a contingtmcy, to be proved,

and all claims against tlui company, present or future, certain or
contingent, ascertaineil or sounding only in damages, shall be
admissible to proof against the company, a just estimate being made,
so far as possible, of tli(^ value of such debts or claims as may be
subject to any contingency or sound only in damages, or for some
other reason do not bear a certain value.

207. In the winding up of an insolvent company registered in Application
England or Ireland the same rules shall prevail and be observed of bankruptcy
with regard to the respective rights of secured and ixnsecured rules in wind-
creditors and to debts provable and to the valuation of annuities ing up of

and futiue and contingent liabilities as are in force for the time insolvent
being under the law of bankruptcy in England or Ireland, as the case English and
may Ije, with respect to the estates of persons adjudged bankrupt ; Irish com-
and all jjersons who in any such case would bo entitled to provt; for panics.

and receive dividends out of the assets of the company may come in

under the winding iq), and make such claims against the company
as they respectively are entitled to by virtue of this section.

208. In the winding up of a company registered in Scotland, the Ranking of
general and spi'cial rules in regard to voting and ranking for payment claims in
of dividends provided by sections forty-nine to sixty-six of the Scotland.
Bankruptcy (Scotland) Act, l.S.')(), or any other rules in regard thereto 19 & 20 Vict,
which may be in force for the time being in the sequestration of the c. 79.
estates of bankrupts in Scotland, shall, so far as is consistent with
tliis Act, apply to creditors of the company voting in matters relating

to the winding up, and ranking for payment of di\Tdends ; and for

this purpose sequestration siiall be taken to mean winding up,
trustee to mean liquidator, and sheriff to mean the court.

209.—(1) In a winding u\) there shall be paid in priority to all Preferential

other debts—

•

payments,
(a) All parochial or other local rates due from the company at

the dat(> hereinafter mentioned, antl having become^ due
and payabl(! witliin twelv-e months next before that date, and
all assessed taxes, land tax, propi-rty or income tax assessed

on the company up to tlie fifth flay of April next before that
date, and not exceeding in the whole one year's a.ssessment ;

(6) All wages or salary of any clerk or servant in respect of

services rendered to the company during foiu' months
before the said date, not exceeding fifty pounds ; and

(c) All wages of any workman or labourer not exceeding twenty-
five })omi(ls, whetlu-r payable for time or for i)iece work,
in respect of services reniKued to the company during two
months before the said date : Provided that where any
laboin-er in husbandry has entered into a contract for the

payment of a portion of his wages in a huup sum at the end
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of the year of hiring, he shall have priority in respect of the
whole of siich sum, or a part thereof, as the coiu-t may
decide to bo due under the contract, proportionate to the
time of service up to the said date ; and

(d) Unless the company is being wound up voluntarily merely
for the piu-poses of reconstruction or of anialgamation with
another company, all amounts (not exceeding in any
individual case one hundred pounds) due in respect of
compensation under the Workmen's Compensation Act,
1906, the liability wherefor accrued before the said date,
subject nevertheless to the provisions of section five of
that Act.

(2) The foregoing debts shall

—

(a) Rank equally among themselves and be paid in full, unless
the assets are insufficient to meet them, in which case
they shall abate in equal proportions ; and

(6) In the case of a company registered in England or Ireland,
so far as the assets of the company available for payment
of general creditors are insufficient to meet them, have
priority over the claims of holders of debentures under
any floating charge created by the company, and be
paid accordingly out of any property comprised in or
subject to that charge.

(3) Subject to the retention of such svuns as may be necessary
for the costs and expenses of the winding up, the foregoing debts
shall he discharged forthwith so far as the assets are sufficient to
meet them.

(4) In the event of a landlord or other person distraining or
having distrained on any goods or effects of the company within
tliree months next before the date of a winding-up order, the debts
to wliich priority is given l)y this section shall be a first charge on
the goods or effects so distrained on, or the proceeds of the sale
thereof

:

Pi'ovided that in respect of any nioney paid imder any such
charge the landlord or other person shall have the same rights of
priority as the person to whoiu the payment is made.

(5) The date herein-before in this section referred to is

—

(a) in the case of a company ordered to be wound up com-
pulsorily which had not jjreviously coinmenced to be
wound up voluntarily, the date of the winding-up order ;

and
(&) in any other case, the date of the commencement of the

winding up.
210.—(1) Any conveyance, mortgage, delivery of goods, pay-

ment, execution, or other act relating to property which would, if

made or done by or against an individual, bo deemed in his bank-
ruptcy a fraudulent pi'oference, shall, if made or done by or against
a company, be deemed, in the event of its being wound up, a fraudu-
lent preference of its creditors, and be invalid accordingly.

(2) For the purposes of this section the presentation of a petition
for winding up in the case of a winding up by or subject to the
supervision of the com-t, and a resolution for winding up in the case
of a voluntary winding up, shall be deemed to correspond with the
act of bankruptcy in the case of an individual.

(3) Any conveyance or assignment by a company of all its

property to trustees for the benefit of all its creditors shall be void
to all intents.

211. Where any company (being a company registered in England
or Ireland) is being wound up by or suiiject to the supervision of the
court, any attachment, sequestration, distress, or execution put in

force against the estate or effects of the company after the com-
mencement of the winding up shall be void to all intents.

212. Where a company is being wound up, a floating charge on
the vmdertaking or property of the company created within three
months of the commencement of the winding up shall, unless it is

proved that the company immediately after the creation of the charge
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was solvent, be invalid, except to the amount of any cash paid to A.D. 1908.

the company at the time of or subsequently to the creation of, and
in consideration for, the charge, together with interest on that amount floating

at the rate of five per cent, per annum. charge.

213. In the winding up, by or subject to the supervision of the gggc^ i,i (.^se

coiu-t, of a company registered in Scotland, the following provi^sions
^j company

shall have effect :

—

registered in

(1) The \\inding up shall, in the case of a winding up by the gf-gtland of
coiu't as at its commencement, and in the case of a winding diijaence
up suliject to supervision as at the date of the presentation

^^,i<.y^ (jy

of the petition on which the supervision order is pronounced, jj^yg ^f ^vind-
be equivalent to an arrestment in execution and decree of

^ j^ ^^j,

forthcoming, and to an executed or completed poinding ; gy^jject to
and no arrestment or poinding of the funds or effects of the supervision
company executed, on or after the sixtieth day prior to the

^j court,
commencement of the winding up by the court, or to tho

presentation of the petition on which a supervision order

is made, as the case may be, shall bo effectual ; and those

funds or effects, or the proceeds of those effects, if sold,

shall be made forthcoming to the liquidator : Provided
that any arrester or poinder before the date of the winding
up, or of the petition, as tho case may be, who is thu-s

deprived of the benefit of his diligence, shall have pre-

ference out of those fimds or effects for the expense bona
fide incurred by liim in such diligence :

(2) The winding up shall, as at the respective dates aforesaid,

be equivalent to a decree of adjudication of the heritable

estates of tho company for payment of tho whole debts of

the company, principal and interest, acciunulated at the

said dates respectively, subject to such prcferaljlo heritable

rights and seciu-ities as existed at the said dates and aro

vahd and unchallengeable, and the right to poind the

groiuid herein-after provided :

(3) Tho provisions of sections one hundred and twelve to one

hmidi-ed and seventeen, and of section one huntlrod and
twenty, of tho Bankruptcy (Scotland) Act, 185(), shall, .so 19 & 20 Vict.

far as is consistent with this Act, apply to the realisation of c. 79.

heritable estates affected by such heritable rights and
seciu-ities as aforesaid ; and for the purposes of this Act
tho words " sequestration " and " trustee " occurring in

those sections shall mean respectively " winding up " and
" Uquidator "

; and the expression " the Lord Ordinary

or tho court " shall moan " the court " as defined by tliis

Act with respect to Scotland :

(4) Nopoindingof theground which has not been carried intoexecu-

tion by sale of tho effects sixty days before tho respective dates

aforesaid shall, except to tho extent herein-after provided,

be available in any question with tho li([uidator : Provided

that no creditor who holds a .security over the heritable

ostato ijroforalilo to tho riglit of the liquidator siiall l)o

prevented from executing a poinding of tho ground after

the respective dates aforesaid, but that iioiiiding shall in

competition with tlio liquidator l)e availalile only for the

interest on the debts for tlio current half-yearly term and
for tho arrears of interest for one year iimnediatcly before

the coinnienci>morit of tliat tt>rm.

214.—(1) The liquidator may, with tho sanction following (that General

is to say)— Bchcme of

(a) in the case of a wintling up l)y tho coiut in England with the liquidation

sanction either of tho coui't or of tho committee of may be

inspection ;
sanctioned.

(b) in tho case of a winding up by tho court in Scotland or

Ireland, and in the case of any winding up subject to

supervision, with the sanction of the court ; and
(c) in the case of a voliuitary winding up, witli the sanction of

an extraordinary resolution of the company.
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A.D. 1908. do the following things or any of them :—
• (i) Pay any classes of creditors in full

;

(ii) Make any compromise or arrangement with creditors or
persons claiming to be creditors, or having or alleging
themselves to have any claim, present or future, certain
or contingent, ascertained or sounding only in damages
against the com[)any, or whereby the company may be
rendered liable

;

(iii) Conipromise all calls and liabilities, to calls, debts, and
liabilities capable of resulting in debts, and all claims,
present or futiu-e, certain or contingent, ascertained or
soimding only in damages, subsisting or supposed to subsist
between the company and a contributory, or alleged con-
tributory, or other debtor or person apprehending lialaility

to the coinpany, and all questions in any way relating to or
affecting the assets or the winding up of the company, on
svich terms as niay be agreed, and take any security for
the discharge of any such call, debt, liability or claim, and
give a complete discharge in respect thereof.

(2) In the case of a winding up by the court in England the
exercise by the liquidator of the powers of this section shall be
subject to the control of the court, and any creditor or contributory
may apply to the court with respect to any exercise or proposed
exercise of any of those powers.

Power or 215.—(1) Where in the course of winding up a company it
court to assess appears that any person who has taken part in the formation or
darnages promotion of the company, or any past or present director, manager,
agamst de- or liquidator, or any officer of the company, has misajaplied or
liaquent retained or become liable or accountable for any money or property
directors, &c. of the comjjany, or been guilty of any misfeasance or breach of trust

in relation to the company, the court may, on the application of the
official receiver, or of the liquidator, or of any creditor or contribu-
tory, examine into the conduct of the promoter, director, manager,
hquidator, or officer, and compel hiin to repay or restore the money
or property or any part thereof respectively with interest at such
rate as the court thinks just, or to contribute such sum to the assets
of the comjjany Jjy way of compensation in respect of the misapplica-
tion, retainer, misfeasance, or breach of trust as the court thinks just.

(2) This section shall apply notwithstanding that the -offence
is one for which the offender may be criininally responsible.

(3) Where in the case of a winding up in England an order for
payment of n^oney is naade under this section, the order shall be
deemed to be a final judgment within the meaning of paragraph (g)

46 & 47 Vict, of subsection (1) of section four of the Banki-uptcy Act, 1883.
^- ^2. (4) So much of this section as refers to promoters, and to pro-

perty of a company other than money, shall not apply to a winding
U15 in Scotland or Ireland.

Penalty for 216. If any director, officer, or contributory of any company
falsification being wound up destroys, mutilates, alters, or falsifies any books,
of books. pajiers, or secm-ities, or makes or is i^rivy to the making of any

false or fraudulent entry in any register, book of account, or docu-
ment belonging to the company with intent to defraud or deceive
any person, he shall be guilty of a misdemeanor, and be liable to

imprisonment for any term not exceeding two years, with or without
hard laboiu".

Prosecution ^1"^'—(1) ^^ ^^ appears to the coiu-t in the coiu-se of a winding up
of delinquent ^y '^^ subject to the supervision of the court that any past or present

directors &c. director, manager, officer, or meniber of the company has been
guilty of any offence in relation to the company for which he is

criminally responsible, the court may on the application of any
person interested in the winding up, or of its own motion, direct the
liquidator to prosecute for the offence, and may order the costs and
expenses to be paid out of the assets of the company.

(2) If it appears to the liquidator in the course of a voluntary
winding up that any past or present director, manager, officer, or
member of the company has been guilty of any offence in relation
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to the company for which he is criminally responsible, the liquidator, A.D. 1908.

with the previous sanction of the coiirt may prosecute the offender,

and all expenses properly incurred by hmi in the prosecution shall

be payable out of the assets of the company in priority to all other
liabilities.

[218. // any person, on examination on oath authorised under this Penalty on
Act, or in any affidavit or deposition in or about the winding up of any perjury.

company or otherioise in or about any nuitter arising tinder this Act,

ivilfidly and corruptly gives false evidence, he shall he liable to the

penalties for luilful perjury.'] (a).

219.—(1) Where by this Act the court is authorised, in relation Meetings to

to winding up, to have regard to the wishes of creditors or con- ascertain

tributories, as proved to it by any sufficient evidence, the court wshes of

may, if it thinks fit, for the purpose of ascertaining those wishes, creditors or

direct meetings of the creditors or contributories to be called, held, contribu-

and conducted in such manner as the com-t directs, and may appoint tories.

a person to act as chairman of any such meeting and to report the
result thereof to the covu't.

(2) In the case of creditors, regard shall be had to the value of

each creditor's debt.

(3) In the case of contributories, regard shall be had to the
number of votes conferred on each contributory by the articles.

220. Where any conapany is being wound up, all books and Books of

papers of the company and of the hquidators shall, as between the company to

contributories of the company, be prima facie evidence of the truth be evidence,

of all matters purporting to be therein recorded.
221. After an order for a winding up by or subject to the super- Inspection of

vision of the com-t, the coiurt may make such order for inspection books.

by creditors and contributories of the company of its books and
papers as the court tliinks just, and any books and papers in the
possession of the company niay be inspected by creditors or con-
tributories accordingly, but not further or otherwise.

222.— { 1 ) When a company has been wound up and is about to Disposal of

be dissolved, the books and papers of the company and of the books and
liquidators may be disposed of as follows (that ls to say) :

—

papers of

(a) In the case of a winding up by or subject to the supervision company,
of the court in such way as the court directs ;

(6) In the case of a voluntary winding up in such way as the
company by extraordinary resolution directs.

(2) After five years from the dissolution of the company no
responsibility shall rest on the company, or the liquidators, or any
person to whom the custody of the books and papers has been com-
mitted, by reason of the same not being forthcoming to any person
claiming to be interested therein.

223.—(1) Where a company has been dissolved, the court may Power of

at any time within two years of the date of the dissolution, on an court to

application being made for the purpose by the liquidator of the declare dis-

company or by any other person who appears to the court to be solution of

interested, make an order, upon such terms as the court tlxinks fit, company
declaring the dissolution to have been void, and thereupon such void,

proceedings may be taken as might have been taken if the company
had not been dissolved.

(2) It shall be the duty of the person on whoso application the
order was made, within seven days after the making of the order, to

file with the registrar of companies an oflico copy of the order, and
if that person fails so to do he shall be liable to a fine not exceeding
five pounds for every day duiing which the default continues.

224^.—(1) Where a company is being wound up in England, if Information

the winding up is not concluded within one year after its commence- ^^ ^9 Pending

ment, the liquidator shall, at such intervals as may be prescribed, hqmdations

until the winding up is concluded, send to the registrar of companies '^ i^nglaud.

a statement in the prescribed form and containing the prescribed
particulars with respect to the proceedings in and position of the
liquidation.

(2) Any person stating himself in writing to be a creditor or

contributory of the company shall be entitled, by himself or by his

(a) Repealed bj- the Perjury Act, 1911.
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A.D. 1908. agent, at all reasonable times, on payment of the prescribed fee, to

inspect the statement, and to receive a copy thereof or extract
therefrom ; but any person untruthfully so stating liimself to be a
creditor or contributory shall be guilty of a contempt of court, and
shall be punishable accordingly on the application of the liquidator
or of the official receiver.

(3) If a liquidator fails to comply with the requirements of this

section he shall be liable to a fine not exceeding fifty pounds for each
day during which the default continues.

(4) If it appears from any such statement or otherwise that a
liquidator has in his hands or under his control any money repre-

senting unclaimed or undistributed assets of the company which
have remained unclaimed or undistributed for six months after the
date of their receipt, the liquidator shall forthwith pay the same
to the Companies Liquidation Account at the Bank of England, and
shall be entitled to the prescribed certificate of receipt for the money
so paid, and that certificate shall be an effectual discharge to him in

respect thereof.

(5) For the piu'pose of ascertaining and getting in any money
payable into the Bank of England in pursuance of this section, the
like powers may be exercised, and by the like authority, as are

exerciseable under section one hundred and sixty-two of the Bank-
46 & 47 Vict, ruptcy Act, 1883, for the purpose of ascertaining and getting in the
c. 52. sums, funds, and dividends referred to in that section.

(6) Any person claiming to be entitled to any money paid into

the Bank of England in pursuance of this section may apply to the
Board of Trade for payment of the same, and the Board may, on a
certificate by the liquidator that the person claiming is entitled,

make an order for the payment to that person of the sum due.

(7) Any person dissatisfied with the decision of the Board of

Trade in respect of any claiin made in pursuance of this section may
appeal to the High Court.

225. In all proceedings under this Part of this Act, all courts,

judges, and persons judicially acting, and all officers, judicial or

ministerial, of any coiu't, or employed in enforcing the process of any
court, shall take judicial notice of the signature of any officer of the
High Court in England or Ireland, or of the Court of Session in Scot-

land, or of the registrar of the court exercising the stannaries juris-

diction, and also of the official seal or stamp of the several offices of

the High Court in England or Ireland, Court of Session, or court
exercising the stannaries jurisdiction, appended to or impressed on
any document made, issued, or signed under the provisions of this

Part of this Act, or any official copy thereof.

226.—(1) The judges of the county cotu'ts in England who sit

at places more than twenty miles from the General Post Office, and
the judge exercising the Bankruptcy jurisdiction of the High Court
in Ireland and the assistant barristers and recorders in Ireland, and
the sheriffs of counties in Scotland, shall be commissioners for the
purpose of taking evidence under this Act, where a company is wound
up in any part of the United Kingdom, and the court may refer the
whole or any part of the examination of any witnesses under this Act
to any person hereby apjaointed commissioner, although he is out
of the jurisdiction of the court that made the winding-up order.

(2) Every commissioner shall, in addition to any powers which
he might lawfully exercise as a judge of a county court, judge of the
High Court, assistant barrister or recorder, or sheriff, have in the

matter so referred to Mm all the same powers of summoning and
examining witnesses, or requiring the production or delivery of

documents, of punishing defaults by witnesses, and of allowing costs

and expenses to witnesses, as the court wWch made the winding-up
order.

(3) The examination so taken shall be retm-ned or reported to

the court which made the order in such manner as that court directs.

Court may 227.—(1) The covu-t may direct the examination in Scotland of

order exami- any person for the time being in Scotland, whether a contributory
natioa of of the company or not, in regard to the trade, dealings, affairs, or

Judicial

notice of

signature of

officers.

Special com-
mission for

receiving

evidence.
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property of any company in course of being wound up, or of any a.d. 1908.

person being a contributory of the company, so far as tlie company
may be interested th(u-ein by reason of his being a contributory ; persons in

and the ord(!r or commission to take the examination sliall be directed Scotland.
to the sheriff of the county in wliich the person to be examined is

residing or liap])ens to be for the tim(! ; and the slieriff shall siunmon
tliat person to appear before liim at a time and )jiace to be specified

in the sinnmons for examination on oath as a witness or as a liaver,

and to })ro(Uice any books or papers called for which are in liis

possession or power.

(2) The sheriff may take the examination either orally or on
written interrogatories, and shiill report the same; in writing in the
usual form to the C(jurt ; and shall transmit with the report the
books and papers produced, if the originals thereof are required
and specified by the order or commission, or otherwise copies
thereof or extracts therefrom authenticated by the sheriff.

(li) If any person so smmnoned fails to appear at the time and
place specified, or refuses to bo examined or to make the production
requircul, the sluMiff shall proceed against him as a witness or haver
duly cited and failing to appear or refusing to give evidence or make
production may be proceeded against by the law of Scotland.

(4) The slKn'iff shall be entitled to such and the like fees, and
the witness sliall be entitled to such and the like allowances, as
sheriffs when acting as commissioners under appointment from the
Court of Session and as witnesses and havers are entitled to in tho
like cases according to the law and practice of Scotland.

(5) If any objection is stated to the sheriff by the witness, either
on the ground of his incompetency as a witness, or as to the ]")ro-

duction required, or on any other groimd, the sheriff may, if he
thinks fit, report the objection to the court, and susjiend the examina-
tion of the witness until it has been <hspos(>d of by the coiu't.

228.—(1) Any affidavit required to be sworn under the ]iro- Affidavits.&c.
visions or for the purposes of this Part of this Act may bo sworn in in United
Great Britain or Ireland, or elsewhere within the dominions of His Kingdom and
Majesty, before any court, judge, or i)ers(m lawfully authorised to colonies,
take and receive aHidavits or b<>fore any of His Majesty's consuls or
vice-consuls in any place outsider His ^Iajesty's dominions.

(2) All courts, judges, justices, commissioners, and persons
acting judicially shall take judicial notice of tlie seal or stamp or
signature (as the case may be) of any such court, jiulge, person,
consul, or vice-consul attached, api)ended, or subscribed to any
such atiidavit, or to any other document to be used for the purposes
of this Part of this Act.

229.—(1) An account, called tho Companies Liquidation Companies
Account, shall be kept by tho Board of Trade with the Bank of Liquidation
England, and all moneys received by the Board in respect of pro- Account
ceedings imder this Act in comu^xion with tlui winding up of com- defined.
paiiies in England sliall be paid to that account.

(2) All payments out of money standing to the credit of the
Board of Trade in the Conqjanies Licjuidation Accoimt shall be
made by tlu? Bank of l']ngland in the ])rescribed manner.

230.—(1) Whenever the cash balance standing to the credit of Investment
the Companies Liquidation Account is in excess of the amomit of surplus
which in the opinion of the Board of Trade is required for the timt> funds on
being to answer demands in respect of companies' estates, the Board general
shall notify the excess to the Treasiiry, and shall pay over the whole account.
or any part of that excess as the Treasury may recpiire, to the
Treasiu-y, to such account as the Treasury may direct, and tho
Treasury may invest the sums paid over, or any part thereof, in

Government securities, to bo placed to the credit of tlie said
account.

(2) When any part of the nifiney so invested is, in the ojiinion

of the Board of Trade, n^quired to answer any demands in respect
of companies' estates, the Board shall notify to the Treasury the
amount so required, and the Treasury shall thereujion repay to the
Board such sum as may be requiied to the credit of the Corapaniea
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A.D. 1908.
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Liquidation Account, and for that purpose may direct the sale of
such part of the said securities as may be necessary.

(3) The dividends on investments under this section shall be
paid to such account as the Treasm-y may direct, and regard shall

bo had to the amount thus derived in fixing the fees payable in
respect of proceedings in the winding up of companies in England.

231.—(1) An account shall be kept by tlie Board of Trade of
the receipts and payments in the winding vip of each company in
England, and, when the cash balance stantUng to the credit of the
account of any company is in excess of the amount which, in the
opinion of the committee of inspection, is required for the time
being to answer demands in respect of that company's estate, the
Board shall, on the request of the committee, invest the amount
not so required in Government securities, to be placed to the credit
of the said account for the benefit of the company.

(2) When any part of the money so invested is, in the opinion
of the committee of inspection, required to answer any demands in

respect of the estate of the company, the Board of Trade shall, on
the request of the committee, raise such sums as may be reqiiired
by the sale of such part of the said securities as may be necessary.

(3) The dividends on investments under this section shall be
paid to the credit of the comjjany.

(4) When the balance at the credit of any company's account in
the hands of the Board of Trade exceeds two thousand pounds, and
the liquidator gives notice to the Board that the excess is not
required for the purposes of the liquidation, the company shall be
entitled to interest on the excess at the rate of two per cent, per
anniim.

232. The Treasury may issue to the Board of Trade in aid of the
votes of Parliament, out of the receipts arising in respect of the
winding up of companies in England from fees, fee stamps, and
dividends on investments by the Treasury under tlvis Act, any sums
which may be necessary to meet the charges estimated by the
Board in respect of salaries and expenses under this Act in relation
to the winding up of companies in England.

233.—(1) The Boartl of Trade may, with the approval of the
Treasury, appoint such additional officers as may be required by
the Board for the execution as respects England of this Part of this
Act, and may remove any person so appointed.

(2) The Board of Trade, Avith the concurrence of the Treasury,
shall direct whether any and what reiTiuneration is to be allowed
to any officer of, or person attached to, the Board performing any
duties under this Part of this Act in relation to the winding up of
companies in England, and may vary, increase, or diminish that
remuneration as they think fit.

(3) The Lord Chancellor, with the concurrence of the Treasm-y,
shall direct whether any and what remuneration is to be allowed to
any person (other than an officer of the Board of Trade) performing
any duties under this Act in relation to the winding up of companies
in England, and may vary, increase, or diminish that remuneration
as he thinks fit.

234'.—(1) The Treasury shall annually cause to be prepared and
laid before both Houses of Parliament an account for the year
ending with the thirty-first day of March, showing the receipts and
expenditm-e diu-ing that year in respect of proceedings vmder this

Act in relation to the Avinding up of companies in England, and the
provisions of section twenty-eight of the Supreme Court of Judicatm-e
Act, 1875, shall apply to the account as if the account had been
required by that section.

(2) The accounts of the Board of Trade under tliis Act in relation
to the winding up of companies in England shall be audited in such
manner as the Treasiuy direct, and, for the purpose of the account
to be laid before Parliament, the Board shall make such retiuns and
give such information as the Treasury direct.

235. The officers of the courts acting in the winding up of com-
panies in England shall make to the Board of Trade such retiu-ns of
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the business of their respective courts and offices, at such times and a.d. 1908.

in such manner and form as may be prescribed, and from those

returns the Board shall cause books to be prepared which shall, English

under the regulations of the Board, be open for public information winding up.

and searches.

236.—(1) All documents purporting to bo orders or certificates Proceedings
made or issued by the Board of Trade for the purposes of this Act of Board of

and to bo sealed with the seal of the Board, or to be signed by a Trade,
secretary or assistant secretary of the Board, or any person autho-
rised in that behalf by the President of the Board, shall be received

in evidence and deemed to be such orders or certificates without
further proof unless the contrary is shown.

(2) A certificate signed by the President of the Board of Trade
tliat any order made, certificate issued, or act done, is the order,

certificate, or act of the Board, shall be conclusive evidence of the

fact so certified.

Rules and Fees.

237.—(1) The Lord Chancellor may, wath the concurrence of Rules and fees

the President of the Board of Trade, make general rules for carrying for winding
into effect the objects of this Act so far as relates to the winding up up in

of companies in England. England.

(2) All general rules made under this section shall be laid before

Parliament -wdtMn tlii-ee weeks after they are made, if Parliament
is then sitting, and, if Parliament is not sitting, within tliree weeks
after the beginning of the next session of Parliament, and shall be
judicially noticed, and shall have effect as if enacted by this Act.

(3) There shall be paid in respect of proceedings under this

Act in relation to the winding up of companies in England such
fees as the Lord Chancellor may, with the sanction of the Treasury,
direct, and the Treasury may direct by whom and in what manner
the same are to be collected and accounted for, and to what account
they are to be paid.

(4) All rules made and directions given by the Lord Chancellor
under this section shall be adopted by the authority for the time
being empowered to make rules for regulating the practice or pro-

cedure in the chancery court of the county palatine of Lancaster,

but as so adopted shall have effect with the substitution of the

words " vice-chancellor " for the word " judge," and of the word
" registrar " for the word " master," and of the words " chambers
of the registrar " for the words " chambers of the judge " and
" judge's chambers," and anj' directions as to the remuneration to

be allowed to officers of that court in respect of proceedings under
this Act shall bo subject to the sanction of the Chancellor of the
Duchy and County Palatine of Lancaster.

(5) The authority having power to make rules or give directions

under this section may, by any such rules or directions, repeal,

alter, or amend any rules luade and directions given by the like

authority under the Companies (Winding Up) Act, 1890, which are 53 & 54 Vict,

in force at the commencement of this Act. c. 63.

238.— (1) Subject to the provisions of tins Act with respect to Powers to

rules and fees in relation to the winding up of companies in England, make rules

rules of procedure for the purposes of tliis Act, including rules as to of procedure,

costs and fees, may be made

—

(o) As regards the High Court in England, by the authority

having power to make rules for the Supremo Court in

England :

(b) As regards the Court of Session, by act of sederunt :

(c) As regards the High Court in Ireland, by the authority
having power to make rules for the Supremo Court in

Ireland :

(d) As regards the court exercising the stannaries jurisdiction,

by the authority having power to make rules for county
courts in England.

(2) The authority having power to make rules under this section

may by any such rules repeal, alter, or amend any rules made

S.C.L. -I— 4: TT
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25 & 26 Vict,

c. 89.
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by the like authority under the Companies Act, 1862, or any Act
amending the same, wliich are in force at the commencement of

this Act.

Special Provisions as to Stannaries.

239. Wlien several companies are in course of liquidation by
or under the superintendence of the Court exercising the stannaries
jurisdiction and acting under that jiu-isdiction, if it appears to the
judge that a person who is a contributory of one of the companies is

also a creditor claiming a debt against one of the other companies,
the judge may (if after inquiry he thinks fit) direct that the debt,
when allowed, shall be attached, and payment thereof to the creditor

suspended for a time certain as a security for payment of any calls

that are or may in course of liquidation become due from him to

the company of which he is a contributory ; and the amount thereof
shall be applied to such payment in due coiu-se :

Provided that such an order of attachment shall not prejudice
any claim which the company so indebted to the creditor may have
against him by way of set off, counterclaim, or otherwise, or any
lawful claim or lien or specific charge on the debt in favoixr of any
third person.

240. In the application to companies within the stannaries of

the provisions of this Act with respect to preferential payments, the
following modifications shall be made :

—

(1) In the case of a clerk or servant of such a company, the
priority with respect to wages and salary given by this

Act shall be given to the extent of three months only,

instead of fotu" months, and shall not extend to the principal

agent, manager, purser, or secretary :

(2) All wages in relation to the mine of a miner, artizan, or

labourer employed in or about the mine, including all

earnings by a miner arising from any description of piece

or other work, or as a tributer or otherwise, but not ex-

ceeding an amount equal to three months' wages, shall be
included amongst the payments which are, under this Act,
to be made in priority to other debts :

(3) Wages of any miner, artizan, or labourer unpaid at the
commencement of the winding up, and, subject to the
provisions of section five of the Workmen's Compen-
sation Act, 1906, all amounts (not exceeding in any in-

dividual case one hundred pounds) due in respect of

compensation under that Act payable to a miner or the

dependants of a miner the liabiKty wherefor accrued
before the commencement of the winding-up, shall, to

the extent aforesaid, be paid by the liquidator forthwith

in priority to all costs, except (in the case of a winding-up
by the court) such costs of and incidental to the making
of the winding-up order as in the opinion of the court
have been properly incurred, and to all claims by mort-
gagees, execution creditors, or any other persons, except
the claims of clerks and servants in respect of their wages
or salary, and, subject as aforesaid, the court may, by
order, charge tlie whole or any part of the assets of the

company, in priority to all claims and to all existing

mortgages or charges thereon, with the payinent of a sum
sufficient to discharge the said wages and amounts due in

respect of compensation, with interest at a rate not ex-

ceeding five per cent, per annum, and this charge may be

made in favour of any person who is willing to advance
the requisite amount or any part thereof ; and as soon
as the said sum has been so advanced, the said wages and
amounts due in respect of compensation shall be paid

A^dthout delay so far as the amount advanced extends, and
in such order of payment as the court directs.

241.—(1) On the winding up of a company within the stannaries,

contributions of the miners, artizans, or labourers for the piu-pose
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of a mine club, or accident, or sick, or benefit fund shall not be
deemed to bo, or be applied as, part of the assets of the company
in liquidation of the debts of the company or otherwise, but shall

be accounted for by the pui'ser or any other person in possession

of the fund to the liquidator, and shall be recov'orablo by him, and
be applied in accordance with the rules of the club.

(2) Where the company is being woimd up voluntarily, the
liquidator or any person claiming to be entitled to any such con-

tributions or fund may apply to the court for directions, or to

determine any question arising in the matter in the saiue manner
as if the company were being wound up by the coiu't.

Removal of Defunct Companies from Register.

242.—(1) Where the registrar of companies has reasonable Registrar
cause to believe that a company is not carrying on business or may strike
in operation, ho shall send to the company by post a letter inquiring defunct
whether the company is carrjang on business or in operation. company off

(2) If the registrar does not within one month of sending the re<nster.

letter receive any answer thereto, he shall within fourteen days
after the expiration of the month send to the company by post a
registered letter referring to the first letter, and stating that no
answer thereto has been received, and that if an answer is not
received to the second letter witliin one month from the date thereof,

a notice \\'ill be published in the Gazette with a view to striking the
name of the company off the register.

(3) If the registrar either I'eceives an answer from the company
to the effect that it is not carrying on business or in operation, or

does not within one month after sending the second letter receive

any answer, he may publish in the Gazette, and send to the company
by post, a notice that at the expiration of tlxree months from the
date of that notice the name of the company mentioned therein
will, unless cause is shown to the contrarj^ be struck off the register

and the company will be dissolved.

(4) If, in any case where a company is being wound up, the
registrar has reasonable cause to believe either that no liquidator

is acting, or that the affairs of the company are fully woimd up,
and the returns required to be made by the liquidator have not
been made for a period of six consecutive months after notice by
the registrar demanding the returns has been sent by post to th©
company, or to the liquidator at his last known place of business,

the registrar may publish i\\ the Gazette and send to the company
a like notice as is provided in the last preceding subsection.

(5) At the expiration of the time mentioned in the notice the
registrar may, unless cause to the contrary is pre\nously sho^^-n

by the company, strike its name off the register, and sliall publish
notice thereof in the Gazette, and on the publication in the Gazette
of this notice the company shall bo dissolved : Provided that the
liability (if any) of every director, managing oflicer, and member of

the company shall continue and may be enforced as if the company
had not been dissolved.

(6) If a company or any member or creditor thereof feels

aggrieved by the company having been struck off the register, the
court on the application of the company or member or creditor

may, if satisfied that the company was at the time of the striking

off carrying on business or in operation, or otlierwise that it is

just that the company be restored to the register, order the name
of the company to bo restored to the register, and thereupon the
company shall be deemed to have continued in existence as if its

name had not been struck off ; and the coiu-t may by tlie order
give such directions and make such provisions as seem just for

placing the company and all other persons in the same position as
nearly as may be as if the name of the company had not been
struck off.

(7) A letter or notice under this section may be addressed
to the company at its registered office, or, if no office has been
registered, to the care of some director or officer of the company,
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1908. or, if there is no director or officer of the company whose name and— address are known to the registrar of companies, may bo sent to
each of the persons who subscribed tlie memorandum, addressed
to him at the addi-ess mentioned in the memorandum.

Part V.

Registration Office and Fees.

Registration 243.—(1) For the pm-poses of the registration of companies
offices in under tins Act, there shall be offices in England, Scotland, and
England, Ireland, at such places as the Board of Trade think fit.

Scotland, and (2) The Board of Trade may appoint svich registrars, assistant

Ireland. registrars, clerks, and servants as the Board think necessary for

the registration of companies under this Act, and may make regula-

tions with respect to their duties ; and may remove any persons
so appointed.

(3) The salaries of the persons appointed under this section
shall be fixed by the Board of Trade with the concurrence of the
Treasury, and shall be paid out of money pro\dded by Parliament.

(4) The Board of Trade may require that the office of the i-egis-

trar of the coiu-t exercising in respect of the winding up of companies
the stannaries jurisdiction sliall be one of the offices for the regis-

tration of companies within that jurisdiction.

(5) The Board may direct a seal or seals to be prepared for

the authentication of documents required for or connected with
the registration of companies.

(6) Any person may inspect the docunients kept by the registrar

on pajnnent of such fees as may be appointed by the Board of

Trade, not exceecUng one shilling for each inspection ; and any
person may require a certificate of the incorporation of any company,
or a copy or extract of any other document or any part of any
other document, to be certified by the registrar, on payment for

the certificate, certified copy, or extract, of such fees as the Board
of Trade may appoint, not exceeding five siiillings for a certificate

of incorporation, and not exceeding sixpence for each folio of a
certified copy or extract, or in Scotland for each sheet of two
hundi-ed words.

(7) A copy of or extract from any document kept and i-egis-

tered at any of the offices for the registration of companies in

England, Scotland, or Ireland, certified to be a true copy under
the hand of the registrar or an assistant registrar (whose official

position it shall not be necessary to prove) shall in all legal pro-

ceedings be admissible in evidence as of equal validity with the
original document.

(8) Whenever any act is by this Act directed to be done to

or liy the registrar of companies, it shall, until the Board of Trade
otherwise directs, be done in England to or by the existing registrar

of joint stock companies, or in his absence to or by such person
as the Board may for the time being authorise ; in Scotland to
or by the existing registrar of joint stock companies in Scotland

;

and in Ireland to or by the existing assistant registrar of joint

stock companies for Ireland, or to or by such person as the Board
may for the time being authorise in Scotland or Ireland, in the
absence of the registrar or assistant registrar ; Ijut, in the event of

the Board altering the constitution of the existing registry offices

or any of them, any such act shall be done to or by such officer and
at such place with -reference to the local situation of the registered

offices of the conapanies to be registered as the Board may appoint.

]7e3g_ 244.—(1) There shall be paid to the registrar in respect of the
several matters mentioned in Table B. in the First Schedule to this

Act the several fees therein specified, or such smaller fees as the
Board of Trade may from time to time direct.

(2) All fees paid to the registrar in pursuance of this Act shall

be paid into the Exchequer.
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Part VI. a.d. 1908.

Application of Act to Companies formed and registered
under former companies acts.

245. In the application of this Act to existing conipanic^s, it Application

sl'iall apply in tiie same manner in the case of a limited company, of Act to

other than a company limited by guarantee, as if the company had companies
been formed and registered under this Act as a company limited formed under
by shares ;, in tlie case of a company limited I)y guarantee, a.s if former (k»m-

the company had l)een formed and registered under tiiis Act as a panics Acts,

company limited by guarantee ; and in the case of a company
other than a limited c<)m|)any, as if the company had been formed
and registered imtU'r this Act as an unlimited company :

Provided that reference, express or implied, to the date of regis-

tration shall be construed as a reference to the date at which the
comjjany was registered luider the Joint Stock Companies Acts,

or under the Coinpanies Act, 18G2, as the case may be.

246. This Act shall ajjply to every company registered, but Application

not formed uniU'r the Joint Stock Companies Acts, or the Com- of Act to

panies Act, 18G2, in the same manner as it is herein-after in this companies

Act declared to apply to companies registered but not formed registered

under this Act : under former

Provided that reference, express or implied, to the date of Companies
registration shall be construed as a reference to the date at which Acts.

the company was registered under the Joint Stock Coinpanies
Acts, or the Companies Act, 18(52, as the case may be.

247. 'J'his Act sliall apply to every unlimited com|)any regis- Application

tered in piu'suanee of tlie Companies Act, 1879, as a limitiMl comi)any, of A(!t to

in the same manner as it applies to an unlimited company regis- companies
tered in piu-suance of this Act as a limited company : re-registered

Provided tliat reference, express or in^plied, to the date of under Corn-

registration shall be construed as a reference to the date at which panies Act,

the company was re^gistered as a limited company uniler the Com- 1879.

panies .Act, 1879. 42 & 43 Vict.
248. A company registered under the Joint Stock Companies

^ ^,5
Acts may caase its shares to Ije transferred in maimer hitherto in

use, or in such other manner as the company may direct. Mode of

transferring

shares.

Part VII.

Companies authorised to register under this Act.

249.—(1) With the exceptions and subject to the provisions Companies
mentioned and contained in this .section,

—

capable of

(i) Any company consisting of seven or more members, which being regis-

was in existence on the .second day of November eighti^en tered.

hundretl and sixty-two, iTicluding any com|iany regis-

t<'red und<H" tlu> Joint Stock Companies .Acts ; and
(ii) Any company formed aft^u* the dale aforesaiil, whether

before or after the commencement of this Act, in pur-
suance of any Act of Parliament other than tiiis Act, or

of letters patent, or being a company within the stannaries,

or being otherwise duly constituted l)y law, anil con-

sisting of .seven or more members ;

may at any time register imder this Act as an unlimitid cominuiy,
or as a com|)any limited liy shares, or as a cnm|)any limited by
guarantee ; luid tlie registration siiall not be in\alid l)y n^isnu tiiat

it has taken place with a view to the company being wound up.

(2) Provided as follows :

—

(a) A company having the liability of its members limited

by Act of Parliament or letters patent, an<l not being

a joint stock company as herein-after defined, shall not •

register in pm-suance of this section :

(6) A company having tlie lialnlity of its members limited

by Act of Parliament or lettei-s patent shall not register
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in pursuance of this section as an unlimited company
or as a company limited by guarantee :

(c) A comjiany that is not a joint stock company as herein-
after defined shall not register in pursuance of this
section as a company limited by shares :

(d) A coinpany shall not register in piu-.suance of this section
witliout the assent of a majority of such of its members
as are present in person or by proxy (in cases where
proxies are allowed by the regulations of the company)
at a general meeting simimoned for the piu-pose :

(e) Where a company not having the liability of its members
limited by Act of Parliament or letters patent is about
to register as a limited company, the majority required
to assent as aforesaid shall consist of not less than
three-fourths of the members present in person or by
proxy at the meeting :

( / ) Where a company is about to register as a company limited
by guarantee, the assent to its being so registered shall
be accomioanied by a resolution declaring that each
member vuidertakes to contribute to the assets of the
company, in the event of its being woimd up while he
is a member, or within one year afterwards, for payment
of the debts and liabilities of the company contracted
before he ceased to be a member, and of the costs and
expenses of winding up, and for the adjustment of
the rights of the contributories among themselves,
such amoiuit as may be required, not exceeding a
specified amount.

(3) In computing any majority under this section when a
poll is demanded regard shall be had to the number of votes to
which each member is entitled according to the regulations of the
company.

(4) A company registered mider the Companies Act, 1862,
shall not be registered in pursuance of this section.

250. For the purposes of this Part of this Act, as far as relates
to registration of companies as companies limited by shares, a
joint stock company means a company having a permanent paid-up
or nominal share capital of fixed amount divided into shares, also
of fixed amount, or held and transferable as stock, or divided and
held partly in one way and partly in the other, and formed on the
principle of having for its members the holders of those shares or
that stock, and no other persons ; and such a company when
registered with limited liability mider this Act shall be deemed to
be a company limited by shares.

251.—(1) A bank of issue registered imder this Act as a limited
company shall not be entitled to limited liability in respect of its

notes ; and the members thereof shall be liable in respect of its

notes in the same manner as if it had been registered as unlimited ;

but if, in the event of the company being wound up, the general
assets are insufficient to satisfy the claims of Ijoth Hhe note-holders
and the general creditors, then the members, after satisfying the
remaining demands of the note-holders, shall be liable to contribute
towards payment of the debts of the general creditors a sum equal
to the amount received by the note-holders out of the general assets.

(2) For the piu-poses of this section the expression " the general

assets " means the funds available for payinent of the general
creditor as well as the note-holder.

(3) Any bank of issue registered under this Act as a limited

company may state on its notes that the limited liability does not
extend to its notes, and that the members of the company are

liable in respect of its notes in the same manner as if it had been
registered as an unlimited company.

252. Before the registration in pursuance of this Part of this

Act of a joint stock company there shall be delivered to the regis-

trar the following documents (that is to say) :

—

(1) A list showing the names, addresses, and occupations of
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all persons who on a day named in the hst, not being a.d. 1908.
more than six clear days before the day of registratif)n,

were members of the company, with the addition of the
shares or stock held by them respectively, distinguishing,

in cases where the shares are nimabered, each share by
its number ;

(2) A copy of any Act of Parliament, royal charter, letters

patent, deed of settlement, contract of copartnery, cost
book regulations, or other instrument constituting or
regulating the company ; and

(3) If the company is intended to be registered as a limited
company, a statement specifying the following particulars
(that is to say) :

—

(a) The nominal share capital of the company and
the numJjer of shares into which it is divided, or the
amount of stock of which it consists

;

(b) The number of shares taken and the amount paid
on each share ;

(c) The name of the company, with the addition of
the word " lunited " as the last word thereof ; and

(d) In the case of a company intended to be regis-

tered as a company hmited by guarantee, the resolution
declaring the amoiuit of the guarantee.

253. Before the registration in pursuance of this Part of this Requirements
Act of any company not being a joint stock company, there shall for registra-
be delivered to the registrar— tion by other

(1) A list showing the names, addresses, and occupations of than joint
the directors or other managers (if any) of the company ; stock com-
^^^ panics.

(2) A copy of any Act of Parliament, letters patent, deed of
settlement, contract of copartnery, cost book regulations,
or other instrimient constituting or regulating the com-
pany ; and

(3) In the case of a company intended to be registered as a
company limited by guarantee, a copy of the resolution
declaring the amount of the guarantee.

254. The lists of members and directors and any other parti- Authentica-
culars relating to the company required to Ijo delivered to the tion of state-
registrar shall be verified by a statutory declaration of any two nients of
or more directors or other principal officers of the company. existing com-

255. The registrar may require such evidence as he thinks panics,
necessary for the purpose of satisfying himself whether any company -p •

proposing to be registered is or is not a jomt stock company as
^gistrar

hereinbefore defined. may require

256.—(1) Where a banking company wliich was in existence ^^^^'^^'^ '*^-

on the seventh day of August eighteen himdred and sixty-two nature of

proposes to register as a limited company, it shall, at least thirty
company,

days before so registering, give notice of its intention so to register On registra-

to every person who has a banking account with the company, tion of bank-
either by delivery of the notice to liim, or by posting it to him at, ing company
or delivering it at, his last known address. with limited

(2) If the company omits to give tho notice required liy this liabilitj',

.section, then as between tho company and the person for tho time notice to be
being intei'ested in the account in respect of which the notice ought given to
to have been given, and so far as resj)ects the account down to customers,
the time at which notice is given, but not further or otlierwise,

the certificate of registration with limited liability shall have no
operation.

257. No fees shall be charged in respect of the registration Exemption
in pursuance of this Part of this Act of a company if it is not regis- of certain

tered as a limited company, or if before its registration a.s a hmited companies
company tho liability of the shareholders was limited ))y some from pay-
other Act of Parliament or by letters patent. ment of fees.

258. When a com)>any registers in pm-suance of this Part of » i i-,- c

this Act with limited Hal)ility, tho word " limited " shall form and ,/i*^ '•|°'^
°

be registered as iiart of its name. ^
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259. On compliance with the requirements of this Part of this

Act with respect to registration, and on paynaent of such fees, if

any, as are payable under Table B. in the First Schedule to this

Act, the registrar shall certify imder his hand that the company
apjalying for registration is incorporated as a company under this

Act, and in the case of a limited company that it is limited, and
thereupon the company shall be incorporated, and shall have
perpetual succession and a common seal, with power to hold lands

;

and any banking company in Scotland so incorporated shall be
deemed to be a bknk incorporated, constituted, or established by
or under Act of Parliament.

260. All property, real and personal (including things in action),
belonging to or vested in a company at the date of its registration
in pui'suance of this Part of this Act, shall on registration pass to
and vest in the company as incorporated under tliis Act for all

the estate and interest of the company therein.

261. Registration of a company in pursuance of tills Part
of this Act shall not affect the rights or liabilities of the company
in respect of any debt or obligation incurred, or any contract
entered into, by, to, with, or on behalf of, the company before
registration.

262. All actions and other legal proceedings which at the time
of the registration of a company in pvu-suance of this Part of this

Act are pending by or against the company, or the public officer

or any member thereof, niay be continued in the same manner as
if the registration had not taken place ; nevertheless execution
shall not issue against the effects of any individual member of the
company on any judginent, decree, or order obtained in any siich

action or proceeding ; but, in the event of the property and effects

of the company being insufficient to satisfy the judgment,
decree or order, an order may be obtained for winding up the
company.

263. When a company is registered in pursuance of this Part
of this Act

—

(i) All provisions contained in any Act of Parliament, deed
of settlement, contract of copartnery, cost book regu-
lations, letters patent, or other instrument constituting
or regulating the company, including, in the case of a
company registered as a company limited by guarantee,
the resolution declaring the amount of the guarantee,
shall be deemed to be conditions and regulations of the
company, in the same manner and with the same incidents
as if so much thereof as would, if the company had been
formed under this Act, have been required to be inserted
in the memorandum, M'ere contained in a registered
memorandum, and the residue thereof were contained in

registered articles :

(ii) All the provisions of tliis Act shall apply to the company,
and the members, contributories, and creditors thereof,

in the same manner in all respects as if it had been formed
under this Act, subject as follows (that is to say) :

—

(a) The regulations in Table A. in the First Schedule
to this Act shall not apply unless adopted *by special
resolution

;

(b) The provisions of this Act relating to the number-
ing of shares shall not apply to any joint stock company
whose shares are not numbered ;

(c) Subject to the provisions of this section the
company shall not have power to alter any provision
contained in any Act of Parliament relating to the
company ;

(d) Subject to the provisions of tliis section, the
company shall not have power, without the sanction
of the Board of Trade, to alter any provision contained
in any letters patent relating to the company ;

(e) The company shall not have power to alter any
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provision contained in a royal charter or letters patent a.d. 1908.

with respect to the objects of the company ;

( / ) In the event of the company being woiind up,
every person shall be a contributory, in respect of the
debts and liabilities of the company contracted before
registration, who is liabk> to pay or contribute to the
payment of any debt or liability of the company con-
tracted before registration, or to pay or contribute to

the payment of any sum for the adjustment of the
rights of the members among themselves in respect of

any such debt or liability ; or to pay or contribute to

the payment of the costs and expenses of winding up
the company, so far as relates to such debts or liabilities

as aforesaid ; and every contributory shall be liable to

contribute to the assets of the company, in the course
of the winding up, all sums due from him in respect of

any such liability as aforesaid ; and, in the event of

the death, bankruptcy, or insolvency, of any contri-

butory, or marriage of any female contributory, the
provisions of tliis Act with respect to the personal

representatives, heirs, and devisees of deceased con-

tributories, to the trustees of bankrupt or insolvent

contributories, and to the liabilities of husbands and
wives I'espectively, shall apply :

(iii) The provisions of this Act with respect to^

—

(a) the registration of an unlimited company as

limited ;

(6) the powers of an unlimited company on regis-

tration as a limited com])any to increase the nominal
amount of its share capital and to pro\dde that a portion

of its share capital shall not be capable of bi'ing called

up except in the event of winding iip ;

(c) the power of a limited company to determine
that a portion of its shan; capital shall not be capable
of being called up excei)t in tiie event of winding up ;

shall apply notwithstanding any provisions contained

in any Act of Parliament, royal charter, deed of settle-

ment, contract of copartnery, cost book regulations,

letters patent, or other instrument constituting or regu-

lating the company :

(iv) Nothing in this section shall authorise the company to

alter any such provisions contained in any deed of settle-

ment, contract of copartnery, cost book regulations,

letters patent, or other instrument constituting or regu-

lating the company, as wouhl, if the comi)any had originally

been formed under this Act, have been required to be

contained in the memorandum and are not authorised to

be altereil by this Act :

(v) Nothing in this Act shall derogate from any jjower of altering

its constitution or regulations wiiich may by virtui? of any
Act of Parliament, deed of settlement, contract of co-

partnery, letters patent, or other instrument constituting

or regulating the company, be vested in the company.
264.—(1) Subject to the provisions of this section, a company Power to

registered in pursuance of this Part of this Act may by special substitute

resolution alter the form of its constitution by substituting a memo- memo-
randum and articles for a deed of settlement. randum and

(2) The provisions of this Act with respect to confirmation articles for

by the court and registration of an alteration of the objects of a deed of

company shall so far as api)licabl(> ajiply to an alteration under settlement,

tliis section with the following modifications :•—
(a) There shall bo substituted for tli.> printed copy of the altered

memorandum ri>quired to be delivered to the registrar of

companies a printed copy of the substituted memorandum
and articles ; and

(b) On the registration of the alteration being certified by

I
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the registrar the substituted memorandum and articles

shall ajjply to the coinjjany in the same manner as if it

were a company registered under this Act with that
memorandum and those articles and the company's deed
of settlement shall cease to apply to the company.

(3) An alteration under this section may be made either with
or without any alteration of the objects of the company under
this Act.

(4) In tills section the expression " deed of settlement " in-

cludes any contract of copartnery or other instrument constituting

or regulating the company, not being an Act of Parliament, a royal

charter, or letters patent.

265. The provisions of this Act with respect to staying and
restraining actions and proceedings against a company at any
time after the presentation of a petition for wincUng up and before

tlie making of a winding-up order shall, in the case of a company
registered in piu-suance of tliis Part of this Act, where the applica-

tion to stay or restrain is by a creditor, extend to actions and pro-

ceedings against any contributory of the company.
266. Where an order has been made for winding up a company

registered in pursuance of this Part of tliis Act no action or pro-

ceeding shall be commenced or proceeded with against the company
or any contributory of the company in respect of any debt of the

company, except by leave of the court, and subject to such terms
as the court may impose.

Part VIII.

Winding Up of Unbegistebed Companies.

Meaning of 267. For the purposes of this Part of this Act the expression

unregistered " unregistered company " shall not include a railway company
company. incorporated by Act of Parliament (except in so far as is provided
13 & 14 Vict, by the Abandonment of Railways Act, 1850, and the Abandonment
c. 83. of Railw^ays Act, 1869, and any Acts amending them), nor a com-
32 & 33 Vict, pany registered under the Joint Stock Companies Acts, or under
c. 114. the Companies Act, 1862, or under this Act, but, save as aforesaid,

shall include any partnership, association, or company consisting

of more than seven members, and any trustee savings bank certified

26 & 27 Vict under the Trustees Savings Banks Act, 1863, and any Umited

Q g7_ partnersliip.
'

* 268.— (1) Subject to the provisions of this Part of tliis Act,
Wmding up

^^^^ tmregistered company may be wound up under this Act, and
of unregis-

^jj ^y^^ j^rovisions of this Act with respect to winding up shall apply
tered com-

^^ ^^ unregistered company, with the following exceptions and
panics. additions :—

(i) An unregistered company shall, for the purpose of deter-

mining the court having jurisdiction in the matter of the

winding up, be deemed to be registered in that part of

the United Kingdom where its principal place of business

is situate ; or if it has a principal place of business situate

in more than one part of the United Ivingdom, then in

each part of the United l\ingdoni where it has a principal

place of business ; and the principal place of business

situate in that part of the United Kingdom in which
proceedings are being instituted shall, for all the purposes

of the winding up, be deemed to be the registered office of

the company :

(ii) No unregistered company shall be wound up under this

Act voluntarily or subject to supervision :

(iii) The circumstances in wliich an unregistered company may
be wound up are as follows (that is to say) :

—

(a) If the company is dissolved, or has ceased to

carry on business, or is carrying on business only for

the purpose of winding up its affairs ;

(6) If the company is unable to pay its debts ;
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(c) If the court is of opinion that it is just and equitable A.D. 1908.

that the company should be wound up :

(iv) An unregistered company shall, for the purposes of tliis

Act, be deemed to be imable to pay its debts :

—

(a) If a creditor, by assignment or otherwise, to
whom the company is indebted in a sum exceeding -^

fifty pounds then due, has served on the company,
by leaving at its principal place of business, or by
delivering to the secretary or some director, manager,
or principal officer of the company, or by otherwise
serving in such manner as the court may approve or

direct, a demand under his hand requiring the company
to pay the sum so due, and the company has for three
weeks after the service of the demand neglected to pay
the sum, or to secui'e or compound for it to the satis-

faction of the creditor ;

(b) If any action or other jiroceeding has been insti-

tuted against any member for any debt or demand
due, or claimed to be due, from the comjiany, or from
him in liis character of member, and notice in wTiting
of the institution of the action or proceeding having
been served on the company by leaving the same at its

principal place of business, or by delivei-ing it to the
secretary, or some director, manager, or principal
officer of the company, or by otherwise serving the
same in such manner as the court may approve or
direct, the company has not within ten days after

ser\ace of the notice paid, secured, or compounded for

the debt or demand, or prociu-ed the action or pro-
ceeding to be stayed, or indemnified the defendant
to his reasonable satisfaction against the action or
proceeding, and against all costs, damages, amd expenses
to be incm-red by him by reason of the same ;

(c) If in England or Ireland execution or other pro-
cess issued on a judgment, decree, or order obtained
in any court in favoiu- of a creditor against the company,
or any member thereof as such, or any person autho-
rised to be sued as nominal defendant on behalf of the
company, is returned unsatisfied

;

(c^) If in Scotland the induciae of a charge for pay-
ment on an extract decree, or an extract registered
bond, or an extract registered protest, have expired
without payment being made ;

(c) If it is otherwise proved to the satisfaction of

the coiu't that the company is unable to pay its debts :

(v) The coui-t having jurisdiction to wind up a railway company
under the Abandonment of Railways Act, 1850, and the
Abandonment of Railways Act, 18(5!), and the Acts amend-
ing them, shall be the High Court in England or Ireland,

or the Court of Session in Scotland, according as the
railway was authorised to be made in England, Ireland,

or Scotland, and the special ])rovisions of tliose Acts shall

apply to th(^ winding u|) with the substitntion of references
to this Act for inferences to the Companies Acts, 18(52

and 1 8(57 :

Provided that, subject to general rules and to orders
of transfer made, as respects England, under the authority
of the Supreme Court of Judicature Act, 1873, and, as 36 & 37 Vict,
respects Ireland, under the authority of the Supreme c. 6().

Court of Judicature (Ireland) Act. 1877, the jurisdiction 40 & 41 Vict,
of the High Court in England or Ireland under this pro- c. 57.
vision shall be exercised by the Chancery Division of that
Com-t :

(vi) A petition for winding up a trustee savings bank may
be presented by the National Debt Conunissioners, or
by a commissioner appointed under the Trustee Savuigs
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A.D. 1908. Banks Act, 1887, as well as by any person authorised
under the other provisions of this Act to jaresent a petition

50 & 51 Vict. for winding up a company :

c. 47. (vii) In the case of a limited partnersliip the provisions of this
Act with respect to winding up shall apply with such
modifications (if any) as may be provided by rules made
by the Lord Chancellor with tlie concurrence of the Presi-
dent of the Board of Trade, and with the substitution of
general partners for directors.

(2) Nothing in this Part of this Act shall affect the operation
of any enactment -v\hich jirovides for any partnership, association,
or company, being wound up, or being wound up as a company
or as an unregistered company, under any enactment repealed
by this Act, except that references in any such first-mentioned
enactment to any such repealed enactment shall be read as references
to the corresponding provision (if any) of this Act.

269.—(1) In the event of an unregistered company being wound
up every person shall be deemed to be a contributory who is liable
to pay or contribute to the payment of any debt or lialjility of the
company, or to pay or contribute to the payment of any suna for
the adjustment of the rights of the members among themselves, or
to pay or contribute to the payment of the costs and expenses of
winding up the company, and every contributory shall be liable to
contribute to the assets of the coinpany all sums due from him in
respect of any such liability as aforesaid :

Provided that, in the case of an luuegistered company within
the stannaries, a past memljer shall not be liable to contribute
to the assets of the company if he has ceased to be a member for
two years or more either before the mine ceased to be worked or
before the date of the winding-up order.

(2) In the event of the death, Ijankruptcy, or insolvency, of
any contributory, or marriage of any female contributory, the pro-
visions of this Act with respect to the personal i-epresentatives,
heirs, and devisees of deceased contributories, to the trustees of

bankrupt or insolvent contributories, and to the liabilities of hus-
bands and wives respectively, shall apjily.

270. The provisions of this Act with respect to staying and
restraining actions and proceedings against a company at any
time after the presentation of a petition for winding up and before
the making of a winding-up order shall, in the case of an vmregis-
tered company, where the application to stay or restrain is by a
creditor, extend to actions and proceedings against any contributory
of the company.

271. Where an order has been made for winding up an un-
registered company, no action or proceeding shall be proceeded
with or commenced against any contributory of the company in

respect of any debt of the company, except by leave of the court,
and subject to such terms as the court may impose.

272. If an unregistered company has no power to sue and
be sued in a conimon naine, or if for any reason it appears expedient,
the court may by the winding-up order, or by any subsequent order,

direct that all or any part of the property, real and personal (in-

cluding things in action), belonging to the company, or to trustees

on its behalf, is to vest in the liquidator by his official name, and
thereupon the property or the part thereof specified in the order
shall vest accordingly ; and the liquidator may, after giving such
indemnity (if any) as the court inay direct, bring or defend in his

official name any action or other legal proceeding relating to that
property, or necessary to be brought or defended for the purposes
of effectually winding up the company and recovering its property.

Provisions of 273. The provisions of this Part of this Act with respect to
Part of Act unregistered companies shall be in addition to and not in restriction

cumulative. of any provisions herein-before in this Act contained with respect

to winding up companies by the court, and the court or liquidator

may exercise any powers or do any act in the case of unregistered

companies which might be exercised or done by it or him in winding

Power of

court to stay
or restrain

proceedings.

Actions
stayed on
winding-up
order.

Directions as

to property
in certain

cases.
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up companies formed and registered under this Act ; but an un- a.d. 19U».

registered company shall not, except in the event of its being wound
up, be deemed to he a company luider this Act, and then only to

the extent provided by tliis Part of this Act.

Part IX.

Companies established outside the United Kingdom.

274.—(1) Every company incorporated outside the United Requirements
Kingdom which establishes a place of business within the United as to corn-

Kingdom shall within one montli from tlie establishment of the panics estab-

place of business file with the registrar of companies

—

lished outside

(a) a certified copy of the charter, statutes, or memorandum the United
and articles of the company, or other instrument con- Kingdom,
stituting or defining the constitution of the company,
and, if the instrument is not written in the English lan-

guage, a certified translation thereof :

(b) a list of the directors of the company ;

(c) the names and addresses of some one or more persons resident

in the United Kingdom authorised to accept on behalf of

the company service of process and any notices required

to be served on the company ;

and, in the event of any alteration being made in any such instru-

ment or in the directors or in the names or addresses of any such
persons as aforesaid, the company sliall within the prescribed time

file with the registrar a notice of the alteration.

(2) Any process or notice required to he served on the company
shall be sufhciently served if addressed to any person whose name
has been so filed as aforesaid and left at or sent liy post to the

address which has been so filed.

(3) Every company to which tliis section applies shall in every

year file with the registrar such a statement in tlie form of a balance

sheet as would, if it were a company formed and regLstered under
this Act and having a share capital, be required under this Act to

bo included in tlie annual summary.
(4) Every company to which this section applies, and which

uses the word " Limited " as part of its name, shall

—

(a) in every pi-ospectus inviting subscriptions for its shares or

deljentures in the United Kingdom state the country in

wliich the company is incorporated ; and
(b) conspicuously exliihit on every place where it carries on

business in the United Kingdom the name of the company
and the country in wliich tlio company is incorporated ;

and
(c) have the name of the company and of the country in which

the company is incorporated mentioned in legible charac-

ters in all l)ill-heads and letter pajier, and in all notices,

advertisements, and otlier official publications of the

company.
(5) If any comjjany to which this section applies fails to comply

with any of the requirements of this section the company, and
every officer or agent of the company, shall be liable to a fine not

exceeding fifty pounds, or, in tlie case of a contiiuiing ofTcnce, five

pounds for every day during which tlie default continues.

(6) For the purposes of this section

—

The expression "certified" means certified in the prescriljed

manner to be a true copy or a correct translation ;

The expression " place of business " includes a share transfer

or share registration oflice
;

The expression " director " includes any person occupying

the position of director, by what«ner name called ; and
The expression "prospectus" means any prospectus, notice,

circular, advertiseinont, or otli(>r iiiviliUion, offering to

the public for subscrijjtion or purchase any shares or deben-

tures of the company.
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A.D. 1908, (7) There shall be paid to the registrar for registering any
document required by this section to be filed with him a fee of fivo

shillings or such smaller fee as may be prescribed.

275. A company incorporated in a British possession which
has filed witli tlie registrar of companies the documents and par-

ticulars specified in paragraphs (a), {b), and (c) of subsection (I)

of the last foregoing section shall have the same power to hold lands

possessions to in the United Kingdom as if it were a company incorporated under

hold lands. this Act.

Part X.

Supplemental.

Legal Proceedings, Offences, <&;c.

276.—(1) All offences under this Act made punishable by any
fine may be prosecuted under the Summary Jurisdiction Acts.

(2) In Scotland all prosecutions for offences or fines luider the

provisions of this Act relating to

—

(a) the appointment of dii'ectors ;

(b) the restrictions on commencement of business by a company ;

(c) retiu?ns as to allotments ;

{d) false statements in respect of which a penalty is provided
by this Part of this Act

;

(e) the filing of copies of a prospectus, and order revoking the

dissolution, or an order sanctioning the reorganisation of

the share capital of a company ;

( / ) the filing of notice of appointment of a liquidator or of the

accounts of a receiver or manager ;

{g) general meetings ;

{h) companies established outside the United Kingdom ;

{i) the issue of debentures and certificates of shares and deben-
ture stock ;

(j) the issue, cu-culation, and publication of balance sheets ;

(k) unqualified persons acting as directors ;

{l) the inspection of registers of debenture holders and the

furnishing of copies of trust deeds ;

shall be at the instance of the Lord Advocate or a procurator fiscal

as the Lord Advocate may direct.

277. The com-t imposing any fine iinder this Act may direct

that the whole or any part thereof be applied in or towards pay-
ment of the costs of the proceedings, or in or towards the rewarduig
the i^erson on whose information at or whose suit tiie fine is re-

covered, and subject to any such direction all fines vmder this Act
shall, notwithstanding anything in any other Act, be paid into the

Exchequer.
278. Where a limited company is plaintiff or pursuer in any

action or other legal proceeding, any judge liaving jurisdiction in

the matter may, if it appears by credible testimony that there is

reason to believe that the company will be maable to pay the costs

of the defendant if successful in his defence, requu-e sufficient

security to be given for those costs, and may stay all proceedings

until the security is given.

279. If in any proceeding against a director, or person occupying
the position of director, of a company for negligence or breacli of

trust it appears to the coiu-t hearmg the case tiiat the director or

person is or may be liable in respect of the neghgence or breach of

trust, but has acted honestly and reasonably, and ought fairly to

be excused for the negligence or breach of trust, that court may
reheve him, either wholly or partly, from his habihty on such terms

as the coiu-t may think proper.

280.—(1) In the case of a company subject to the stannaries

jurisdiction, the court exercising the stannaries jurisdiction shall

have and exercise the like jm-isdiction and powers, as well on the

conunon law as on the equity side thereof, as the Court of the Vice-

Warden of the stannaries possessed before the commencement of

Applications
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the Stannaries Court (Abolition) Act, 1896, by cvistom, usage, or a.d. 1908.

statute in the case of unincorporated companies, but only so far

as is consistent with the provisions of this Act and with the con- 59 & 60 Vict,

stitution of companies as prescribed or required by this Act. c. 45.

(2) For the purpose of giving fuller effect to that jurisdiction,

all process issuing out of the said court, and all orders, rules, demands,
notices, warrants, and summonses required or authorised by the
practice of the court to be served on any company, whether regis-

tered or not registered, or on any member or contributory thereof,
or on any officer, agent, director, manager, or servant thereof, may
be served in any part of England without any special order of the
judge for that purpose, or by such special order may be served in

any part of the British Islands, on such terms and conditions as
the court may think fit :

Provided that no such service of process out of the limits of the
stannaries in any suit or plaint on the common law side of the court
shall be effected without the special order of the judge made on a
statement of the nature and object of the suit or plaint.

(3) All decrees, orders, and judgments of the said court may
be enforced in the same manner in which decrees, orders, and
judgments of the Coiu't of the Vice-Warden of the stannaries could
before its abolition have been by law enforced, whether within or
beyond the stannaries.

281. If any person in any return, report, certificate, balance Penalty for

sheet, or other document, required by or for the purposes of any false state-
of the provisions of this Act specified in the Fifth Schedule hereto, ment.
wilfully makes a statement false in any material particular, knowing
it to be false, he shall be guilty of a misdemeanor, and shaU be
liable [on conviction on indictment to imprisonment for a term not
exceeding two years, with or without Imrd labour, and^ (a) on summary
conviction to imprisonment for a term not exceeding four months,
with or without hard labour, and [in either case^ [a] to a fine in lieu of

or in addition to such imprisonment as aforesaid :

Provided that the fine imposed on summary conviction shall

not exceed one hundred poimds.
282. If any person or persons trade or carry on business under Penalty for

any name or title of which " Limited " is the last word, that person improper use
or those persons shall, unless duly incorporated with limited liability, of word
be Hable to a fine not exceeding five povmds for every day upon "Limited."
which that name or title has been used.

Report by Board of Trade.

283. The Board of Trade shall cause a general annual report Annual
of matters within tliis Act to be prepared and laid before both Houses report by
of Parliament. Board of

Authentication of Documents issued by Board of Trade. irade.

284. Any approval, sanction, or licence, or revocation of licence, Authentica-
wliich under this Act may be given or made by the Board of Trade tion of docu-
rnay be under the hand of a secretary or assistant secretary of the ments issued
Board, or of any person authorised in that behalf by the President by Board of

of the Board. Trade.

Interpretation, dbc.

285. In tills Act, unless the context otherwise requires, tlio Interpreta-
following expressions have the meanings hereby assigned to them tion.
(that is to say) :

—

" Existing company " means a company formed and registered

under the Joint Stock Companies Acts, or under the
Companies Act, 1862 ;

" Company " means a company formed and registered under
this Act or an existing company ;

" Articles " means the articles of association of a company
as originally framed or as altered by special rcsohi-

tion, including, so far as they apply to the companj', tho

(a) Those words arc repealed by tho Perjui'y Act, 1911.
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A.D. 1908. regulations contained (as the case may be) in Table B. in
the Schedule annexed to the Joint Stock Companies Act,

19 & 20 Vict. 1856, or in Table A. in the First Schedule annexed to the
s. 47. Companies Act, 1862, or in that Table as altered in pur-

suance of section seventy-one of that Act, or in Table A.
in the First Schedule to this Act ;

" Memorandum " means the memorandum of association of a
company, as originally framed or as altered in piu'suance
of the provisions of this Act ;

" Document " includes summons, notice, order, and other
legal process, and registers

;

" Share " means share in the share capital of the company, and
includes stock except where a distinction between stock
and shares is expressed or implied

;

" Debenture " includes debenture stock ;

" Books and papers " and " books or papers " include accounts,
deeds, writings, and documents ;

" The registrar of companies," or, when used in relation to
registration of companies, " the registrar," means the
registrar or other officer performing under this Act the
duty of registration of companies in England, Scotland,
or Ireland, or in the stannaries, as the case requires

;

" The court " used in relation to a company means the court
having jurisdiction to wind up the company

;

" Joint Stock Companies Acts " means the Joint Stock Com-
panies Act, 1856, the Joint Stock Companies Acts, 1856,
1857, the Joint Stock Banking Companies Act, 1857, and
the Act to enable Joint Stock Banking Companies to be
formed on the principle of limited liability, or any one or
more of those Acts, as the case may require ; but does
not include the Act passed in the eighth year of the reign
of Her Majesty Queen Victoria, chapter one hundred and
ten, intituled An Act for the Registration, Incorporation,
and Regulation of Joint Stock Companies ;

" The Gazette " means, as respects companies registered in

England, the London Gazette ; as respects companies
registered in Scotland, the Edinburgh Gazette ; and, as

respects companies registered in Ireland, the Dublin
Gazette ;

" Real and personal," as respects Scotland, means heritable

and moveable
;

" General rules " means general rules made under this Act,
and includes forms ;

" Prescribed " means, as respects the provisions of this Act
relating to the winding-up of companies, prescribed by
general rules, and as respects the other provisions of this

Act, prescribed by the Board of Trade ;

" Company witliin the stannaries " means a company engaged
in or formed for working mines within the stannaries ;

" The court exercising the stannaries jurisdiction " used in

relation to any proceedings means the county court in

which the jurisdiction formerly exercised by the court
of the vice-warden of the stannaries in respect of those
proceedings is for the time being vested ;

" Director " includes any person occupying the position of

director by whatever name called
;

" Prospectus " means any prospectus, notice, circular, adver-
tisement, or other invitation, offering to the public for

subscription or purchase any shares or debentures of a
company.

Repeal of Acts and Transitional Provisions.

Acte and^ .
286.—(1) The Acts mentioned in the First Part of the Sixth

• Schedule to this Act are hereby repealed to the extent specified
° in the third column of that Part :
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Provided that the repeal shall not affect

—

a.d. 1908.
(a) The incorporation of any company registered under

any enactment hereby repealed ; nor
(ft) Table B. in the Schedule annexed to the Joint Stock

Companies Act, 185<), or any part thereof, so far as
the same applies to any company existing at the com-
mencement of this Act ; nor

(c) Table A. in the First Schedule annexed to the Companies
Act, 1802, or any part thereof (either as originally con-
tained in that Schedule or as altered in pursuance of
section seventy-one of that Act) so far as the same
applies to any company existing at the commencement
of tliis Act ; nor

(d) The continuance in force of the enactments set out in the
Second Part of the Sixth Schedule to this Act, being
the enactments contiiuied in force by section two
hundred and five of the Coiupanies Act, lSti2. 52 & 53 Vict.

(2) The mention of particular matters in tliis section or in any c. 63.
other section of this Act shall not prejudice the general application
of section thirty-eight of the Interpretation Act, 188!), witii regard
to the effect of repeals.

287. The jjrovisions of this Act with respect to winding up Saving of
shall not apply to any company of which the winding up has com- pending pro-
nienced before the connnencement of this Act, but (>very such ceedings for
company shall be wound up in the same manner and with the same winding up.
incidents as if this Act had not passed, and, iov the purposes of the
winding up, the Act or Acts under which the winding up com-
menced shall be deemed to remain in full force.

288. Every conveyance, mortgage, or other deed, made before SaA^ng of
the conimencement of this Act in pursuance of any enact )nent deeds,
hereby repealed, shall be of the same foi'ce as if tliis Act had not
passed, and for the purposes of that deed the repealed enactment
shall be deemed to remain in full force.

289.—(1) The oflfices existing at the commencement of this Former re-
Act in England, Scotland, and Ireland for registration of joint gistration
stock companies shall be continued as if they had been established offices, regis-
under this Act. ters, official

(2) Registers of companies kept in any such existing offices receivers, &c.
shall respectively be deemed part of the registers of companies to continued,
be kept under this Act.

(3) The existing registrars, assistant registrars, officers, clerks,

and servants in those offices shall during the pleasure of the Board
of Trade hold the offices and receive the salaries hitherto held and
received by them, but subject to any regulations of the Board of

Trade with regard to the execution of their duties.

(4) The existing official receivers and officers of the Board of

Trade appointed for the execution of the Companies (Winding Up)
Act, 1890, shall during the pleasure of the Board of Trade hold the
offices and receive the salaries or remuneration hitherto held and
received by them.

(5) Persons, other than officers of the Board of Trade, per-

forming any duties under the Companies (Winding I'p) Act, 1890,
and receivang therefor any salary or remuneration by the direction
of the Lord Chancc^Uor, shall during liis jjlcasure receive tho salaries

or remuneration hitherto received by them.
(()) Tho Companies Liquidation Account under this Act shall

be deemed to be in continuation of the Companies Liquidation
Account under tho Companies (Winding Up) Act, 1890.

290. Until revoked and except as varied under the powers Saving for
of this Act, the general rules and orders, and scales of foes, under existing rules
the Companies (Winding L'p) Act, 1890, in force at the commence- of procedure,
ment of tliis Act, and the rules of coiu-t in forc(^ at the commence- &c.
nient of t'lis Act in England, Scotland, and Ireland respectively
with respect to tho jn'ocedure for reduction of capital, and to winding
up companies, and the practice and procedure for winding up
companies ia England, Scotland, and Ireland respectively in force

S.C.L. 4 X
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A.D. 1908.
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33 & 34 Vict.

c. 61.
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35 & 36 Vict.

c. 41.

Saving for

34 & 35 Vict,

c. 31, s. 6.

Short title.

Commence-
ment of Act.

Sections 10,

11, 67, 263,

285.

at the commencement of this Act, shall, so far as they are not
inconsistent with this Act, continue in force.

291. Where any enactment repealed by tliis Act is mentioned
or referred to in any document, that document shall be read as if

the corresponding provision (if any) of this Act wei'e therein men-
tioned or referred to and substituted for the repealed enactment.

292. Nothing in this Act shall affect the power of a company
to alter its memorandum vmder the provisions of section three of

the Mortgage Debenture Act, 1865.

293. Nothing in this Act shall affect tJie provisions of the Life

Assurance Companies Acts, 1870 to 1872, except that references in

those Acts to any provision of the Companies Act, 1862, shall be
read as references to the corresponding provision of this Act.

294. Nothing in this Act shall affect the provisions of section

five of the Trade Union Act, 1871, except that the reference in that
section to the Companies Acts, 1862 and 1867, shall be read as a
reference to this Act.

295. This Act may be cited as the Companies (Consolidation)

Act, 1908.

296. Tliis Act shall come into opei'ation on the first day of

April nineteen hundred and nine.

SCHEDULES.

FIRST SCHEDULE.

TABLE A.

Regulations for Management of a Company Limited
BY Shares.

Preliminary.

1. In these regulations, unless the context otherwise requires,

expressions defined in the Companies (Consolidation) Act, 1908, or

any statutory modification thereof in force at the date at which
these regulations become binding on the company, shall have the
meanings so defined ; and words importing the singular shall in-

clude the plural, and vice versa, and words importing the masculine
gender shall include females, and words importing persons shall

include bodies corporate.

Business.

2. The directors shall have regard to the restrictions on the

commencemont of business imposed by section eighty-seven of the

Companies (Consolidation) Act, 1908, if, and so far as, those restric-

tions are binding tipon the company.

Shares.

3. Subject to the provisions, if any, in that behalf of the memo-
randum of association of the company, and without prejudice to any
special rights pre\'iously conferred on the holders of existing sliares

in the company, any share in the company may be issued with

such preferred, deferred, or other special rights, or such restrictions,

whether in regard to dividend, voting, return of share capital, or

otherwise, as the company may from time to time by special

resolution determine.
4. If at any time the share capital is divided into different classes

of shares, the rights attached to any class (unless otherwise provided

by the terms of issue of the shares of that class) may be varied with

the consent in writing of the holders of three-fom-ths of the issued

shares of that class, or with the sanction of an extraordinary resolu-

tion passed at a separate general meeting of the holders of the

shares of the cla^S, To every such separate general meeting the
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provisions of these i-egulations relating to general meetings shall a.d. 1908.
mutatis mutandis apply, but so that the necessary quorum shall be
two persons at least lioldiug or representing by proxy one-tliird of
the issued shares of the class.

5. No share shall be offered to the public for subscription except
upon the terms that the amoiuit payable on apjjlication shall be at
least five per cent, of the nominal amount of the share ; and the
directors shall, as regards any allotment of shares, duly comply
with such of the provisions of sections eighty-five and eighty-eight
of the Companies (Consolidation) Act, 1908, as inay be applicable
thereto.

6. Every person whose name is entered as a n^cmber in the
register of members shall, without payment, be entitled to a certi-
ficate under the common seal of the company specifying the share
or shares held by him and the amount paid up thereon, provided
that in respect of a share or shares held jointly by several persons
the comjDany shall not l)e boimd to issue more than one certificate,
and delivery of a certificate for a share to one of several joint holders
shall be sufficient delivery to all.

7. If a share certificate is defaced, lost, or destroyed, it may be
renewed on payment of such fee, if any, not exceeding one shilhng,
and on such terms, if any, as to evidence and indemnity as the
directors think fit.

8. No part of the funds of the company shall be employed in the
purchase of, or in loans upon the secxirity of, the company's
shares.

Lien.

9. The company shall have a hen on every share (not being a
fully-paid share) for all moneys (whether presently payable or not)
called or payable at a fixed time in respect of that share, and the
company shall also have a Hen on all shares (other than fully-paid
shares) standing registered in the name of a single person, for all

moneys presently payable by him or his estate to the company ;

but the directors may at any time declare any share to be wholly
or in part exempt from the provisions of this clause. The company's
lien, if any, on a share shall extend to all dividends payable thereon.

10. The company may sell, in such manner as the directors
thmk fit, any shares on which tiie company has a lien, but no sale
shall be made unless some sum in respect of which the lien exists,
is presently payable, nor until the expiration of fourteen days after
a notice in writing, stating and demanding payment of such part
of the amount in respect of which the lien exists as is presently
payable, has boon given to the registered holder for the time Ijeing

of the share, or the person entitled by reason of liis death or bank-
ruptcy to the share.

11. The proceeds of the sale shall be applied in pajanont of such
part of the amount in respect of which tho lien exists as is presently
payable, and the residue shall (subject to a like lien for sums not
pnssently payable as exLstod upon the shares prior to tho sale) bo
paid to tho person entitled to the shares at tho dato of tho sale.

Tho piu-chaser shall bo registered a-s tho holder of the shares, and
ho shall not bo boimd to see to tho application of tho purciiaso
money, nor shall his title to the shares be affected by any irregu-

larity or invalidity in the proceedings in reference to the sale.

Calls on Sliarcs.

12. The directors may from time to time make calls upon the
members in respect of any moneys unpaid on their shares, provided
that no call shall exceed one-fom-th of the nominal amount of the
share, or be payable at less than one month from tho last call ; and
each member shall (subject to receiving at least fourteen days'
notice specifying the time or times of payment) pay to the company
at the time or times so specified the amoimt called on his shares.
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A.D. 1908. 13. The joint holders of a share shall be jointly and severally

lialjle to pay all calls in respect thereof.

14. If a siun called in respect of a share is not paid before or on
the day appointed for payment thereof, the person irom whom the

sum is due shall pay interest upon the siun at the rate of five pounds
per cent, per anniun from the day appointed for tlie payment
thereof to the time of the actual i)ayment, but the directors shall

be at liberty to waive payment of that interest wholly or in part.

15. The provisions of these regulations as to payment of interest

shall apply in the case of nonpayment of any smn which, by the
terms of issue of a share, becomes payable at a fixed time, whether
on account of the amount of the share, or by way of premimn, as

if the same had become payable by virtue of a call didy made and
notified.

16. The directors may make arrangements on the issue of shares
for a difference between the holders in the amount of calls to be
paid and in the times of payment.

17. The directors may, if they think fit, receive from any member
willing to advance the same all or any part of the moneys micalled
and unpaid upon any shares held by him ; and upon all or any of

the moneys so advanced may (matil the same would, )jut for such
advance, become presently payable) pay interest at such i-ate (not
exceeding, without the sanction of the company in general meeting,
six per cent.) as may be agreed upon between the member paying
the sum in advance and the directors.

Transfer and Transmission of Shares.

IS. The instrument of transfer of any share in the company
shall be executed both by the transferor and transferee, and the
transferor shall be deemed to remain a holder of the share tmtil the
name of the transferee is entered in the register of members in

respect thereof.

19. Shares in the company shall be transferred in the following

form, or in any usual or common form wlaich the directors shall

approve

:

I, A.B. of in consideration of the sum of £
paid to me by CD. of (hereinafter called " the said
transferee ") do hereby transfer to the said transferee the share
\or shares] numbered in the undertaking called the

Company Limited, to hold vmto the said transferee,

his executors, administrators, and assigns, subject to the several
conditions on which I held the same at the time of the execu-
tion thereof : and I, the said transferee, do hereby agree to

take the said share [or shares] subject to the conditions afore-

said. As witness our hands the day of

Witness to the signatures of, &c.
20. The directors may decline to register any transfer of shares,

not being fully-paid shares, to a person of whom they do not approve,
and may also decline to register any transfer of shares on which
the company has a lien. The directors may also suspend the
registration of transfers dm-ing the fourteen days immediately
preceding the ordinary general meeting in each year. The directors

may decline to recognise any instrvunent of transfer unless—

•

(a) a fee not exceeding two shillings and sixpence is paid to the
company in respect thereof, and

(6) the instrument of transfer is accompanied by the certificate

of the shares to wliich it relates, and such other evidence
as the directors may reasonably require to show the right

of the transferor to make the transfer.

21. The executors or administrators of a deceased sole holder of

a share shall be the only persons recognised by the company as having
any title to the share. In the case of a share registered in the names
of two or more holders, the survivors or survivor, or the executors
or administrators of the deceased survivor, shall be the only persons
recognised by the company as having any title to the share.

I
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22. Any person hecoming entitled to a share in consequenco of a.d. 1908.

the death or bankruptcy of a member shall, upon such evidence
being produced as may from time to time Ije required ))y the directors,

have the right, either to be registered as a member in respect of the
share or, instead of being registered himself, to make such transfer

of the share as the deceased or bankrupt person could have made ;

but the directors shall, in either case, have the same right to decline

or suspend registration as they would have had in the case of a
transfer of the share by the deceased or bankrupt person before the
death or l)ankruptcy.

2.'}. A jierson becoming entitled to a share by reason of the death
or bankruptcy of tlu? holder shall be entitled to the same dividends
and other advantages to which ho would be entitled if he were the
registered holder of the share, except that he shall not, l)efore being
registered as a member in respect of the share, be entitled in respect
of it to exercise any right conferred by membership in relation to

meetings of the conipany.

Forfeiture of Shares.

24. If a member fails to pay any call or instalment of a call on
the day appointed for paj^nent thereof, the directors may, at any
time thereafter during svich time as any part of such call or instal-

ment remains unpaid, serve a notice on him requiring payment of

so much of tlie call or instalment as is unpaid, together with any
interest which may have accrued.

25. The notice shall name a further day (not earlier than the
expiration of fourteen days from the date of the notice) on or before
which the payment required Ijy the notice is to be made, and shall

state that in the event of nonpayment at or before the time ap-
pointed the shares in respect of which the call was made will be
liable to be forfeited.

2G. If the requirements of any such notice as aforesaid are not
com})lied with, any share in respect of which the notice has been
given may at any time thereafter, l>efore the payment required by
the notice has boon made, bo forfeited by a resolution of the directors
to that effect.

27. A forfeited share may be sold or otherwise disposed of on
such terms and in such manner as the directors think fit, and at any
time before a sale or disposition the forfeiture inay lie cancelled on
such terms as the directors tliink fit.

28. A person whose shares have been forfeited shall cease to

be a meniber in respect of the forfeited shares, but shall, notwith-
standing, remain liable to pay to the company all moneys which,
at the date of forfeitiye, were presently jiayablo liy him to the

comjiany in respect of the shares, but his liability shall cease if and
when the company receive payment in full of the noniinal amount
of the shares.

29. A statutory declaration in writing that the declarant is a
director of tho company, and that a share in the company ha,s l)een

duly forfeited on a date stated in the declaration, shall be conclusive
evidence of the facts therein stated as against all jiersons claiming
to 1)0 entitled to the share, and tliat declaration, and the recoii)t of

the company for the consideration, if any, given for the share on
the sale or disjiosition thereof shall constitute a good title to the
share, and the persDii to whom tho share is sold or disposed of shall

be registered as the holder of tho share and shall not be bound to

see to the application of the purchase money, if any, nor shall his

title to tho share lie affected by any irregularity or invaliditv in tho
proceedings in reference to the forfeiture, sale or disposal of tho
share.

30. The provisions of these regulations as to forfeiture shall

ap])ly in the case of nonpayment of any sum which, by the terms of

issue of a share, beconu^s jjayable at a fixed time, whi^ther an account
of the amount of the shar(>, or by way of |iremium. as if the same
had been payable by virtue of a call duly made and not Hied.
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A.B. 1908. Conversion of Shares into Stock.

31. The directors may, with the sanction of the company pre-

viously given in general meeting, convert any paid-up shares into

stock, and may with tlie hke sanction reconvert any stock into

paid-up sliares of any denomination.
32. The Jiolders of stock may transfer the same, or any part

tliereof, in the same manner, and subject to the same regulations,

as, and subject to which, the shares from which the stock arose

might previously to conversion have been transferred, or as near
thereto as circiunstances admit ; but the directors may from time
to time fix the minimum amount of stock transferable, and restrict

or forbid the transfer of fractions of that minimunn, but the minimiim
shall not exceed the nominal amount of the shares from which the
stock arose.

33. The holders of stock shall, according to the amount of the
stock held by them, have the same rights, privileges, and advan-
tages as regards dividends, voting at meetings of the company, and
other matters as if they held the shares from which the stock arose,

but no such privilege or advantage (except participation in the
dividends and profits of the company) shall be conferred by any
such aliquot part of stock as would not, if existing in shares, have
conferred that privilege or advantage.

34. Such of the regulations of the company (other than those
relating to share warrants) as are apphcable to paid-up shares shall

apply to stock, and the words " share " and " shareholder " therein
shall include " stock " and " stock-holder."

Share Warrants.

35. The company may issue share warrants, and accordingly
the directors may in their discretion, with respect to any share
which is fully paid up, on application in writing signed by the
person registered as holder of the share, and authenticated by such
evidence, if any, as the directors may from time to time require as
to the identity of the person signing the request, and on receiving
the certificate, if any, of the share, and the amount of the stamp
duty on the warrant and such fee as the directors may from time
to time require, issue under the company's seal a warrant, duly
stamped, stating that the bearer of the warrant is entitled to the
shares therein specified, and raay provide by coupons, or otherwise
for the payment of dividends, or other moneys, on the shares in-

cluded in the warrant.
36. A share warrant shall entitle the bearer to the shares in-

cluded in it, and the shares shall be transferred by the delivery of
the share warrant, and the provisions of the regulations of the
company with respect to transfer and transmission of shares shall
not apply thereto.

37. The bearer of a share warrant shall, on surrender of the
warrant to the company for cancellation, and on payment of such
sum as the directors may from time to time prescribe, be entitled to
have liis name entered as a member in the register of members in
respect of the shares included in the warrant.

38. The bearer of a share warrant may at any time deposit the
warrant at the office of the company, and so long as the warrant
remains so deposited the depositor shall have the same right of
signing a reqmsition for calhng a meeting of the company and of
attending and voting and exercising the other jirivileges of a member
at any meeting held after the expiration of two clear days from the
time of deposit, as if his name were inserted in the register of naombers
as the holder of the shares included in the deposited warrant. Not
more than one person shall be recognised as depositor of the share
warrant. The company shall, on two days' ^vritten notice, return
the deposited share warrant to the de2iositor.

39. Subject as herein otherwise expressly provided no person
shall, as bearer of a share warrant, sign a requisition for calling a
meeting of the company, or attend, or vote, or exercise any other
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privilege of a member at a meeting of the company, or be entitled a.d. 1908.

to receive any notices from tlie company ; but the bearer of a share
warrant shall be entitled in all other respects to the same privileges

and advantages as if he \\'ero named in the register of meinbers as
the holder of the shares included in tlie warrant, and ho shall be a
member of the company.

40. The directors may from time to time inake rules as to the
terms on which (if they shall think fit) a new share warrant or

coupon may be issued by way of renewal in case of defacement, loss,

or destruction.

Alteration of Capital.

41. The directors may, with the sanction of an extraordinary
resolution of the company, increase the share capital by such sum,
to be divided into shares of such amount, as the resolution shall

prescribe.

42. Subject to any direction to the contrary that may be given
1iy the resolution sanctioning the increase of share capital, all new
shares shall, before issue, bo offered to such persons as at the date
of the offer are entitled to receive notices from the company of
general meetings in proportion, as nearly as the circumstances
admit, to the ainount of the existing shares to A^hich they are
entitled. The offer shall bo made by notice specifying the number
of shares offered, and limiting a time within which the offer, if not
accepted, will be deemed to be declined, and, after the ex])iration

of that time, or on the receipt of an intimation from the person to

whom the offer is made that he declines to accept tlx^ shares offered,

the directors may dispose of the same in such maimer as they tliink

most beneticia! to the company. The directors may likewise so
dispose of any new shares which (by reason of the ratio which the
new shares bear to shares held by persons entitled to an offer of

new shares) cannot, in the opinion of the directors, be conveniently
offered under this article.

43. The new shares shall be subject to the same provisions with
reference to the payment of calls, lien, transfer, transmission, for-

feiture, and othervWse as the shares in the original share capital.

44. The company may, by special resolutifjn—
(a) Consolidate and divide its share capital into shares of

larger amount than its existing shares :

(6) By subdivision of its existing shares, or any of them, divide

the whole, or any part, of its share capital into shares of

smaller amount than is fixed by the memorandvun of

association, subject, nevertheless, to the provisions of

paragraph (d) of subsection (1) of section forty-one of the

Companies (Consolidation) Act, 1908 :

(c) Cancel any shares which, at the date of the passing of the

resolution, have not been taken or agreed to be taken by
any person :

(rf) Reduce its share capital in any maimer and with, and
subject to, any incident authorised, and consent required,

by law.

General Meetings.

45. The statutory general meeting of the company shall be held

within tiio period required by section sixty-fivo of tlie Companies
(Consolidation) Act, 1908.

4H. A general meeting shall be held once in every year at such
time (not being more than fifteen months after tiie holding of the

last i)recedijig genera! inec'ting) and place as may be pn>scribed by
the company in general meeting, or, in default, at such time in the

month following that in whicli tli(> anniversary of the conijiany's

incorporation occurs, and at such plac<>, as the din-ctors shall appoint.

In default of a general meeting being so held, a general meeting sliall

be held in the month next following, and may be convened by any
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A.D. 1908. two members in the same manner as nearly as possible as that in
which meetings arc to be convened by tlie directors.

47. The above-mentioned general meetings shall be called
ordinary meetings ; all other general meetings shall be called
extraordinary.

48. The directors may, whenever they think fit, convene an
extraordinary genei'al meeting, and extraordinary general meetings
shall also be convened on such requisition, or, in default, may be
convened by such requisitionists, as provided by section sixty-six
of the Companies (Consolidation) Act, 1908. If at any time there
are not within the United Kingdom sufficient directors capable of
acting to iorm a quorum, any director or any two members of the
company may convene an extraordinary general meeting in the
same manner as nearly as possible as that in which meetings may be
convened by the directors.

Proceedings at General Meeting.

49. Seven days' notice at the least (exclusive of the day on which
the notice is served or deemed to be served, but inclusive of the day
for wMch notice is given) specifying the place, the day, and the hour
of meeting and, in case of special business, the general natiu'e of that
business shall be given in manner hereinafter mentioned, or in such
other manner, if any, as may be prescribed by the company in general
meeting, to such persons as are, under the regulations of the company,
entitled to receive such notices from the company ; but the non-
receipt of the notice by any member shall not invalidate the pro-
ceedings at any general meeting.

50. All business shall be deemed special that is transacted at an
extraordinary meeting, and all that is transacted at an ordinary
meeting, with the exception of sanctioning a dividend, the considera-
tion of the accounts, balance-sheets, and the ordinary reports of the
directors and auditors, the election of directors and other officers in
the place of those retiring by rotation, and the fixing of the remunera-
tion of the auditors.

51. No business shall be transacted at any general meeting unless
a quorum of members is present at the time when the meeting pro-
ceeds to business ; save as herein otherwise provided, tliree members
personally present shall be a quorinn.

52. If within half an hour irom the time appointed for the meeting
a quorum is not present, the meeting, if convened upon the requisition
of members, shall be dissolved ; in any other case it shall stand
adjourned to the same day in the next week, at the same time and
place, and, if at the adjourned meeting a quorum is not present
within half an hovu- from the time appointed for the meeting the
members present shall be a quorum.

53. The chairman, if any, of the board of directors shall preside
as chairman at every general meeting of the company.

54. If there is no such chairman, or if at any meeting he is not
present wdtliin fifteen minutes after the time appointed for holding
the meeting or is unwilling to act as chairman, the members present
shall choose some one of their number to be chairman.

55. The chairman may, with the consent of any meeting at which
a quorum is present (and shall if so directed by the meeting), adjourn
the meeting from time to time and from place to place, but no
business shall be transacted at any adjourned meeting other than the
business left unfinished at the meeting from which the adjoui'nment
took place. When a meeting is adjourned for ten days or more,
notice of the adjourned meeting shall be given as in the case of an
original meeting. Save as aforesaid it shall not be necessary to give

any notice of an adjournment or of the business to be transacted at
an adjourned meeting.

5G. At aiiy general meeting a resolution put to the vote of the
meeting shall be decided on a show of hands, unless a poll is (before
or on the declaration of the result of the show of hands) demanded
by at least tlxree members, and, unless a poll is so demanded, a
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declaration by the chairman tliat a resolution has, on a show of a.d. 1908.

hands, been carried, or carried unanimously, or by a particular

majority, or lost, and an entry to that effect in the book of the ])ro-

ceedings of the company, shall bo conclusive evidence of the fact,

\\-ithout proof of the number or proportion of the votes recorded in

favour of, or against, tliat resolution.

57. If a poll is duly demandc^d it shall bo taken in such manner
as tlu! chairman directs, and the result of the jioll shall be deemed
to be the resolution of the meeting at which the poll was demanded.

58. In the case of an equality of votes, whether on a show of

hands or on a poll, the chairman of the meeting at which tlie show of

hands takes place or at which the poll is demanded, shall be entitled

to a second or casting vote.

59. A |)oll demanded on the election of a cliairman, or on a ques-

tion of adjournment, shall be taken forthwith. A poll demanded on
any other question shall be taken at such time as the chairman of the

meeting directs.

Votes of Members.

60. On a show of hands every member present in person shall

have one vote. On a poll every member shall have one vote for each
share of which he is the holder.

01. In the case of joint holders the vote of the senior who tenders

a vote, whether in person or by proxy, sliall be accepted to the

exclusion of the votes of the other joint holders ; and for this p»irpose

seniority shall be determined by the order in which the names stand

in the register of members.
62. A member of unsound mind, or in respect of whom an order has

been made by any coui't having jmisdiction in lunacy, may vote,

whether on a show of hands or on a poll, by his committee, curator

bonis, or other person in the nature of a committee or curator bonis

appointed by that court, and any such committee, curator bonis, or

oth(M- person may, on a poll, vote by proxy.
63. No member shall be entitled to vote at any general meeting

unless all calls or other sums presently payable by him in respect of

shares in the company have been paid.

64. On a poll votes may be given either personally or by proxy.

65. The instrument appointing a proxy shall be in writing under
tlie hand of the appointcn- or of his attorney duly authorised in

writing, or, if the appointor is a corporation, either under the con)mon
seal, or under the hand of an officer or attorney so authorised. No
person shall act as a proxy unless either he is entitled on his own
behalf to be present and vote at the meeting at which he acts as

proxy, or he has been appointed to act at that meeting as proxy for

a corporation.
66. The instrument appointing a proxy and the power of attorney

or other authority, if any, imder which it is signed or a notarially

certified copy of that power or authority shall be deposited at the

registei'cd oflice of the eom|)any not less than forty -eight h(jurs

before the time for holding the meeting at which the person named
in the instrument propt)ses to vote, and in default the instrument of

proxy shall not be treated as valid.

67. An instrument ai)pointing a proxy maj' be in the following

form, or in any other form which the directors shall aj^prove :

—

Comi)any, Limited.
" I of in the county of being a

member of the Com|)any, Limited, hereby ajipoint

of as my proxy to vote for me and on

my behalf at the [ordinary or extraordinary, an tlir cctKc may be]

general meeting of the company to be lu'ld on the day
of and at any adjournment thereof."

Signed tliis day of •

Directors.

68. The number of the directors and the names of tlie first

directors shall be determined in writing by a majority of the sub-

scribers of the memorandum of association.
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A.r>. 1908. 69. The remuneration of the directors shall from time to time be
determined by the company in general meeting.

70. The qualification of a director shall be the holding of at least

one share in the company, and it shall be his duty to comply with the
provisions of section seventy-three of the Companies (Consolidation)
Act, 1908.

Powers and Duties of Directors.

71. The business of the company shall be managed by the
directors, who may pay all expenses incurred in getting up and
registering the company, and may exercise all such powers of the
company as are not, by the Companies (Consolidation) Act, 1908,
or any statutory modification thereof for the time being in force, or
by these articles, required to be exercised by the company in general
meeting, subject nevertheless to any regulation of these articles, to
the provisions of the said Act, and to such regulations, being not
inconsistent with the aforesaid regulations or provasions, as may be
prescribed by the company in general meeting ; but no regulation
made by the company in general meeting shall invalidate any
prior act of the directors which would have been valid if that regula-
tion had not been made.

72. The directors may from time to time appoint one or more
of their body to the office of managing director or manager for such
term, and at such remuneration (whether by way of salary, or com-
mission, or participation in profits, or partly in one way and partly
in another) as they inay think fit, and a director so appointed shall

not, while holding that office, be subject to retirement by rotation,
or taken into accoimt in determining the rotation of retirement
of directors ; but his appointment shall be subject to deterinination
ipso facto if he ceases from any cause to be a director, or if the
company in general meeting resolve that his tenure of the office of

managing director or manager be determined.
73. The amount for the time being remaining undischarged of

moneys borrowed or raised by the directors for the piu'poses of the
company (otherwise than by the issue of share capital) shall not at
any time exceed the issued share capital of the company without the
sanction of the company in general meeting.

74. The directors shall duly comply with the provisions of the
Companies (Consolidation) Act, 1908, or any statutory modification
thereof for the time being in force, and in particular with the pro-
visions in regard to the registration of the particulars of mortgages
and charges affecting the property of the company, or created by
it, and to keeping a register of the directors, and to sending to the
Registrar of Companies an annual list of members, and a summary
of particulars relating thereto, and notice of any consolidation or

increase of share capital, or conversion of shares into stock, and
copies of special resolutions, and a copy of the register of directors

and notifications of any changes therein.

75. The directors shall eaiise minutes to be made in books pro-
vided for the purpose—

(a) of all appointments of officers made by the directors ;

(b) of the names of the directors present at each meeting of the
directors and of any committee of the directors ;

(c) of all resolutions and proceedings at all meetings of the
company, and of the directors, and of committees of

directors,

and every director present at any meeting of directors or committee
of directors shall sign his name in a book to be kept for that purpose.

The Seal.

76. The seal of the company shall not be affixed to any instrument
except by the authority of a resolution of the board of directors, and
in the presence of at least two directors and of the secretary or such
other person as the directors may appoint for the j^urpose ; and those
two directors and secretary or other person as aforesaid shall sign
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every instrument to which the seal of the company is so affixed in a.d. 1908.

their presence.

Disqualifications of Directors.

11. The office of director shall be vacated, if the director

—

(a) ceases to be a director by \nrtue of section seventy-tiiree of

tlie Companies (Consolidation) Act, 1908 ; or

(6) holds any other office of profit under the company except
that of managing director or manager ; or

(c) becomes bankrupt ; or
(d) is found lunatic or becomes of unsound mind ; or

(e) is concerned or participates in the profits of any contract

with the company :

Provided, however, that no director sliall vacate his office by
reason of his being a member of any company which has entered into

contracts with or done any work for the comi)aiiy of which he is

director ; but a director sliall not vot<> in respect of uny such contract

or work, and if he does so vote liis vote shall not bo counted.

Rotation of Directors.

78. At the first ordinary meeting of the company the whole of the

directors shall retire from office, and at the ordinary meeting in every
subsequent year one-third of the directors for tlu; time being, or, if

their number is not three or a multiple of tliree, then the number
nearest to one-tliird, shall retire from office.

79. The directors to retire in every year shall be those who liave

been longest in office since their last election, but as between persons

who became directors on the same day tho.so to retire shall (unless

they otherwise agree among themselves) bo determined by lot.

80. A retiring director shall be eligible for re-election.

81. The company at the general meeting at which a director

retires in manner aforesaid may fill up the vacated office by electing

a person thereto.

82. If at any meeting at wliich an election of directors ought to

take place the places of the vacating directors are not filled up, the

meeting shall stand adjoiu-ned till the same day in the next week at

the same time and place, and, if at the adjom-ned meeting the places

of the vacating directors are not filled up, tVie vacating directors, or

such of them as have not had tlieir places filled up, shall be deemed
to have been re-elected at the adjourned meeting.

83. The company may from time to time in general meeting

increase or reduce the number of directors, and may also determine

in what rotation the increased or reduced number is to go out of office.

84. Any casual vacancy occurring in the board of dir(^etors may
be filled up by the directors, but the person so choscTi shall lie subject

to retirement at the same time as if he had become a director on tho

day on which the director in whose place he is appointed was la.st

elected a director.

85. The directors shall havo power at any time, and from time to

time, to appoint a person as an additional director who shall retire

from oflico at the next following ordinary general meeting, but shall

be eligible for election by the company at that meeting as an

additional director.

80. Tho company may by extraordinary resolution remove any
director before the expiration of his period of office, and may by an

ordinary resolution appoint another person in his stead ; the person

so appointed shall he subject to retirement at the same time as if he

had l)ee«)me a director on the day on \\lii(h tho director in wliose

place he is appointed was la-st elected a director.

Proceedings of Directors.

87. The directors may meet together for the despatch of basine.ss,

adjourn, and otherwise regulate their meetings, a,s they think fit.

Questions arising at any meeting shall be decided by a majority of
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A.D. 1908. votes. In case of an equality of votes the chairman shall have a
second or casting vote. A director may, and the secretary on the
requisition of a director shall, at any time summon a meeting of the
directors.

88. The quorum necessary for the transaction of the business of

the directors may be fixed by the directors, and unless so fixed shall

(when the number of directors exceeds three) be three.

89. The continuing directors may act notwithstanding any
vacancy in their body, but, if and so long as their munber is reduced
below the number fixed by or pursuant to the regulations of the
company as the necessary c[uorum of directors, the continuing
directors may act for the purpose of increasing the number of

directors to that nmnber, or of summoning a general meeting of the
company, but for no other purpose.

90. The directors may elect a chairman of their meetings and
determine the period for which he is to hold office ; but, if no such
chairman is elected, or if at any meeting the chairman is not present
within five minutes after the time appointed for holding the same,
the directors present may choose one of their nimiber to be chairman
of the meeting.

91. The directors inay delegate any of their powers to committees
consisting of such member or members of their body as they think
fit ; any committee so formed shall in the exercise of the powers so
delegated conform to any regulations tliat may be imposed on tliem
by the directors.

92. A committee may elect a chairman of their meetings : if no
such chairnian is elected, or if at any n^eeting the chairman is not
present within five minutes after tlie time appointed for holding the
same, the members present may choose one of their number to be
chairman of the meeting.

93. A committee may naeet and adjourn as they think proper.
Questions arising at any meeting shall be determined by a majority
of votes of the members present, and in case of an equahty of votes
the chairman shall have a second or casting vote.

94. All acts done by any meeting of the directors or of a cominittee
of directors, or by any person acting as a director, shall, notwith-
standing that it be afterwards discovered that there was some defect
in the appointment of any such directors or persons acting as afore-
said, or tiiat tliey or any of them were disqualified, be as valid as if

every such person had been duly ajipointed and was quahfied to be
a director.

Dividends and Reserve.

95. The company in general meeting may declare dividends, but
no dividend shall exceed the amount recommended by the directors.

96. The directors may from time to time pay to the members
such interim dividends as appear to the directors to he justified by
the profits of the company.

97. No dividend shall be paid otherwise than out of profits.

98. Subject to the rights of jiersons, if any, entitled to shares with
special riglits as to dividends, all dividends shall bo declared and paid
according to the amounts paid on the shares, but if and so long as
notliing is paid up on any of the shares in the company dividends
may lie declared and paid according to the amounts of the shares.
No amount paid on a share in advance of calls shall, while carrying
interest, be treated for tlie purposes of this article as paid on the share.

99. The directors may, before recommending any dividend, .set

aside out of the profits of the company such sxmis as tliey think
proper as a reserve or reserves which shall, at the discretion of the
directors, be applicable for meeting contingencies, or for equalising
dividends, or for any other purpose to which the profits of the com-
pany may be properly applied, and pending such application may,
at the like discretion, either be employed in the business of the
companj' or be invested in such investments (other than shares of the
company) as the directors may from time to time think fit.

100. If several persons are registered as joint holders of any share
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any one of them may give effectual receipts for any dividend payable a.d. 19<)8.

on the share.

101. Notice of any dividend that may have deen declared shall

be given in manner hereinafter mentioned to the persons entitled to
share therein.

102. No dividend shall bear interest against tlie company.

Accounts.

I0'.i. The directors shall cause true accounts to be kept

—

Of the siuiis of money received and expended by the company
and the matter in respect of which such receipt and ex-
penditure takes place, and

Of the assets and Uabilities of the company.
104. The books of accoimt shall be kept at the registered office of

the company, or at such other place or places as the directors think
fit, and shall always be ojien to the inspection of the directors.

105. The directors shall from time to time detc^rinine whether and
to what extent and at what times and places and inidcr what con-
ditions or regulations the accounts and books of the company or any
of them shall bo open to the inspection of members not being directors,

and no member (not being a director) shall have any right of inspect-
ing any account or Ijook or document of the coinpany except as con-
ferred by statute or authorised by the directors or by the company
in general meeting.

106. Once at least in every year the directors shall lay before the
company in general meeting a profit and loss account for the period
since the preceding account or (in the case of the first account) since
the mcorporation of the company, made up to a date not more than
six months before such meeting.

107. A balance sheet shall be made out in every year and laid

before the company in general meeting made up to a date not more
than six months before such meeting. The balance sheet shall be
accompanied by a report of the directors as to the state of the
company's affairs, and the a:nount which they recommend to be paid
by way of dividend, and the amount, if any, which they propose to
carry to a reserve fund.

108. A copy of the balance .sheet and report shall, seven days
previously to the meeting, be sent to the persons entitled to receive
notices of general meetings in the manner in which notices are to be
given hereunder.

Audit.

109. Auditors shall he appointed and their duties regulated in

accordance with sections one hundred and twelve and one hundred
and thirteen of the Companies (Consohdation) Act, 1908, or any
statutory modification thereof for the time being in force.

Notices.

110. A notice may be given by the company to any member
either personally or by sending it by jiost to him to his registered

address, or (if ho lias no registered addiess in the United Kingdom)
lo the address, if any, within the United Kingdom supplied by him
to the company for the giving of notices to him.

Where a notice is sent by post, service of the notice shall be
deemed to bo effected by properly addressing, prepaying, and posting
a letter containing the notice, and unless the contrary is proved to

have been effected at the time at which the letter would l)e delivered

in the ordinary coimse of post.

111. If a member has no registered address in the United King-
dom and has not supplied to the company an address within the
United Kingdom for the giving of notices to him, a notice addre.s.sed

to him and advertised in a newspaper circulating in the neighbour-
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A.D. 1908. hood of the registered office of the company, shall be deemed to be
duly given to him on the day on which the advertisement appeal's.

112. A notice may be given by the company to the joint holders
of a share by giving the notice to the joint holder named first in the
register in respect of the share.

113. A notice may be given by the company to the persons
entitled to a share in consequence of the death or bankruptcy of a
member by sending it tlirough the post in a prepaid letter addi'essed

to them by name, or by the title of representatives of the deceased,
or trustee of the bankrupt, or Ijy any like description, at the address,
if any, in the United Kingdom supplied for the pui'pose by the
persons claiming to be so entitled, or (until such an address has been
so supplied) by giving the notice in any manner in which the same
might have been given if tlie death or bankruptcy had not occurred.

114. Notice of every general meeting shall be given in some
manner hereinbefore authorised to (a) every member of the comjiany
(including bearers of share warrants) except those members who
(having no registered address within the United Kingdom) have not
supplied to the company an address within the United Kingdom for

the giving of notices to them, and also to (6) every person entitled to
a share in consequence of the death or bankruptcy of a member,
who, but for his death or bankruptcy, would be entitled to receive

notice of the meeting. No other persons shall be entitled to receive

notices of general meetings.

Sections 244, TABLE B.

259
Table of Fees to be p-aid to the Registrar of Companies.

I.—By a company having a share capital.

£ s. d.

For registration of a company whose nominal share capital

does not exceed 2,000L - - - - - -200
For registration of a company whose nominal share

capital exceeds 2,000?., the following fees, regulated

according to the amoxint of nominal share capital

(that is to say) ;
£ s. d.

For every 1,000?. of nominal share capital,

or part of 1,000?., up to 5,000?. - - 1

For every 1,000?. of nominal share capital,

or part of 1,000?., after the first 5,000?.

up to 100,000?. - - - --050
For every 1,000?. of nominal share capital,

or part of 1,000?., after the first 100,000?. 10
For registration of any increase of share capital made

after the first registration of the company, the same
fees per 1,000?., or part of a 1,000?., as would have
been jjayable if the increased share capital had formed
part of the original share capital at the time of

registration :

Provided that no company shall be liable to pay in

respect of nominal share capital, on registration or

afterwards, any greater amount of fees than 50?., taking

into account in the case of fees payable on an increase

of share capital after registration the fees paid on
registration.

For registration of any existing company, except such
companies as are ))y this Act exempted from payment
of fees in respect of registration under this Act, the

same fee as is charged for registermg a new company.
For registering any document by this Act required or

authorised to be registered, other than the memo-
randtmi or the abstract required to be filed with the

registrar by a receiver or manager or the statement

required to be sent to the registrar by the liquidator

in a winding-up in England — — — — — 050
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For making a record of any fact by this Act required or £ .«. d. ^ p 1908.
authorised to be recorded by the registrar — — 5 -

II.—By a corniJany not having a share capital.

For registration of a company whose niunber of members,
as stated in the articles, does not exceed 20 — — 2

For registration of a company whose number of members,
as stated in the articles, exceeds 20, but does not
exceed 100- - - - - - - -500

For registration of a company whose number of members,
as stated in the articles, exceeds 100, bui is not stated
to be unliniited, the above fee of 5/., with an additional
5s. for every 50 members or less niunber than 50
members after the first 100.

For registration of a company in which the numljer of

members is stated in the articles to be unlimited — 20
For registration of any increase on the number of

members made after the registration of the company
in respect of every 50 members, or less than 50
members, of that increase — — — — — 050

Provided that no company shall be liable to pay on the
whole a greater fee than 20L in respect of its nxrmber of

members, taking into account the fee paid on the first

registration of the company.
For registration of any existing company, except such
companies as are by this Act exempted from payment
of fees in respect of registration under this Act, the
same fee as is charged for registering a new company.

For registering any dociunent by this Act required or

authorised to be registered, other than the memo-
randum or the abstract required to be filed with the
registrar by a receiver or manager or the statement
required to be sent to the registrar by the liquidator in

a winding-up in England — — — — — 50
For making a record of any fact by this Act required or

authorised to be recorded by the registrar - - - 5

FORM C. Section 108.

Form of Statement to be published by Banking and Insurance
Companies, and Deposit, Provident, or Benefit Societies.

* The share capital of the company is , divided into

shares of each.

The niunber of shares issued is

Calls to the amount of i^ounds per share have boon made,
under which the sum of pounds lia.s l)cen received.

The liabilities of the company on the first day of January (or July)

were

—

Del)ts owing to sundry persons by the company.
On judgment, £
On specialty, £
On notes or bills, £
On simple contracts, £
On estimated liabiUties, £

The as.sots of the company on that day were

—

Government securities [fttatin<i them
|

Bills of exchange and promissory notes, £

Cash at the bankers, £
Other securities, £

* If the company has no share capital the portion of the statement

relating to capital and shares must be omitted.
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ad. 1908. second schedule.

Section 82. The Companies (Consolidation) Act, 1908.

STATEMENT IN LIEU OF PROSPECTUS.

filed by
Limited

pursuant to section eighty-two of the Companies (Consolidation)
Act, 1908.

Presented for filing by

The Companies (Consolidation) Act, 1908.

LIMITED.

STATEMENT IN LIEU OF PROSPECTUS.

(a) For defi-

nition of

vendor, see

Section 81 (2)

of the Com-
panies (Con-
solidation)

Act, 1908.

(6) See Sec-

tion 81 (3) of

the Com-
panies (Con-

solidation)

Act, 1908.

The nominal share capital of the com-
pany ------
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Amount paid or intended to be paid to

any promoter,
('onsideration for the payment.

Dates of, and parties to, every material
contract (other than contracts en-
tered into in the ordinary coiu'.so of

the business intended to bo carried
on by tlie company or entered into
more tlian two years before the fihng
of this statement).

Time and place at which the contracts
or copies thereof may be inspected.

Names and addresses of the auditors of

the company (if any).

Full particulars of the nature ani ex-
tent of the interest of every director
in the promotion of or in the property
proposed to be acquired by the com-
pany, or, where the interest of such a
director consists in being a partner in

a firm, the nature and extent of the
interest of the firm, with a statement
of all simis paid or agreed to lie paid
to him or to the firm in cash or shares,

or otherwise, by any person either to

induce him to become, or to qualify

him as, a director, or otherwise for

services rendered by him or by the
firni in connection with the promo-
tion or formation of the company.

Whether the articles contain any pro-
visions precluding holders of shares or
debentures receiving and insjxjcting

balance sheets or reports of the audi-

tors or other reports.

Name of promoter.
Amount £
Consideration :

—

A.D. liXi

Nature of the provisions.

(Signatures of the persons above-named
as directors or proposed directors, or of

their agents authorised in writing.)

THIRD SCHEDULE.

FORM A.

Mkmorandum of Association of a company limited by shares. Section 115-

1st. The name of the company is " The Eastern Steam Packet
Company, Limited."

2nd. The registered office of the company will be situate in

England.
3rd. The objects for which the company is established are, " the

" conveyance of pa.ssengers and goods in siiips or boats between such
" places as the company may from time to time determine, and the
" doing all such other things as are incidental or conducive to thj
" attainment of the above object."

4th. The liability of the members i-! limited.

5th. The share capital of the company is two hundred thou3anJ

S.CL. 4 V
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A.D. 1908. pounds divided into one thousand shares of two hundred pounds
each.

We, the several jjersons wliose names and addresses are subscribed,
are desirous of being formed into a company, in pursuance of
this memorandum of association, and we respectively agree to
take the number of shares in the capital of the company set
opposite our resiiective names.

Number of
JShares
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Articles of Association to accompany preceding Memorandum of a.d. 1908.

Association.

Number o/ Menibers.

1. The company, for the purpose of registration, is declared to
consist of five hundred memhers.

2. The directors herein-after mentioned may, whenever the
business of the association requires it, register an increase of menabers.

Definition of Memhers.

3. Every person shall be deemed to have agreed to become a
member of the company who insures any ship or share in a ship in

piu'suance of the regulations herein-after contained.

Oeneral Meetings.

4. The first general meeting shall bo held at such time, not being
less than one month nor more than three months after the incor-

poration of the company, and at such place, as the directors may
determine.

5. A general meeting shall 1>e held once in every year at such time
(not being more than fifteen months after the holding of the last pre-

ceding general meeting) and place as may be prescrilied by tho com-
pany in general meeting, or, in default, at such time in the month
following that in which the anniversary of the company's incorpora-
tion occurs, and at such phice, as the directors shall appoint. In
default i)i a general meeting being so held, a general mepling shall be
held in the month next following, and may be convened by any two
members in the same manner as nearly as possible as that in which
meetings are to be convened ))y the directors.

6. The above-mentioned general meetings shall be called ordinary
meetings ; all other general meetings shall be called extraordinary.

7. The directors may, whenever they think fit, and shall, on a
requisition made in writing by any five or more members, convene an
extraordinary general meeting.

8. Any requisition made by the members must state the object of

the meeting proposed to bo called, and must be signed by the
requisitionists and deposited at the registered office of the comjiany.

9. On receipt of the requisition the directors shall forthwith
proceed to convene a general meeting : if they do not proceed to

cause a meeting to bo held within twenty-one days from the date of

the requisition being so deposited, the iivjuisitionists or any t)ther

five members, may themselves convene a meeting.

Proceedings at Chneral MectitKj.s.

10. Seven days' notice at the least, specifying the place, the daj',

and the hour of meeting, and in case of special business the general

nature of the business, shall be given to tho mem))ers herein-after

mentioned, or in such other manner, if any, as may be prescrihed by
the company in general meeting ; but the non -receipt of such a
notice l)y any member shall not invalidate the proceedings at any
general meeting.

11. All business shall be deemed special that is transacted at an
extraordinary meeting, and all that is transacted at an ordinary

meeting, with the exfe])tion of the consideration of the accounts,

balance sheets, and the ordinary report of tho directors and auditors,

the election of directors and other officers in tho place of those

retiring by rotation, and the fixing of the remxmeration of the

auditors.

12. No business shall bo transacted at any meeting except the

declaration of a dividend, unless a (piorum of members is present at

the commencement of the business. The cjuorum shall be ascertained

as follows (that is to say), if the members of the comi)any at the time

of the meeting do not exceed ten in number, the quonnn shall bo

five ; it they exceed ten there shall be added to the aliove quorum
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A.Tt. 1008. (ine for every five additional members up to fifty, and one for every
ten additional naembers after fifty, with this limitation, that no
quorum shall in any case exceed thirty.

13. If within one hour from the time appointed for the meeting a
quormn of members is not present, the meeting, if convened on the
requisition of the members, shall be dissolved ; in any other case it

shall stand adjoin-ned to the same day in the following week at the
sanae timeand place ; and if at such adjourned meeting a quorum of
members is not present, it shall be adjoiu-ned sine die.

14. The chairman (if any) of the directors shall preside as chair-
man at every general meeting of the comjDany.

15. If there is no such chairman, or if at any meeting he is not
present at the time of holding the same, the members jiresent shall
choose some one of their number to be chairman of that meeting.

16. The chairman may, with the consent of the meeting, adjourn
the meeting from time to time and from place to place, but no
business shall be transacted at any adjourned meeting other than
the business left unfinished at the meeting from which the adjourn-
ment took place.

17. At any general meeting, unless a poll is demanded by at least
three members, a declaration by the chairman that a resolution has
been carried and an entry to that effect in the book of proceedings of
the company, shall be conclusive evidence of the fact, without proof
of the numlier or proportion of the votes recorded in favour of or
against the resolution.

18. If a poll is demanded in manner aforesaid, the same shall be
taken in such manner as the chairman directs, and the result of the
poll shall be deemed to bo the resolution of the meeting at which the
poll was demanded.

Votes of Mcmhers.

1 9. Every member shall have one vote and no more.
20. If any member is a hmatic or idiot ho may vote by his com-

mittee curator bonis, or other legal curator.
21. No member shall be entitled to vote at any meeting unless all

moneys due from him to the company have been paid.
22. On a poll votes may be given either personally or by proxy.

A proxy shall )je appointed in writing under the hand of the appointor,
lir if such appointor is a corporation, under its common seal.

23. No person shall act as a proxy unless ho is a member, or
unless ho is appointed to act at tho meeting as proxy for a corporation.

The instrument appointing him shall be deposited at the registered
office of the company not loss than forty-eight hoiu's before the time
of holding the meeting at \\'hich he proposes to vote.

24. Any instrument appointing a proxy shall be in the following
form :

—

Company, Limited,
of in the county of

being a member of the Company, Limited, hereby
appoint of as my proxy, to vote for me
and on my behalf at the [ordinary or extraordinary, as the case may
fee] general meeting of the company to be held on the
day of and at any adjournment thereof.

Signed this day of .

Directors.

25. The number of the directors, and the names of the first

directors, shall bo determined by the subscribers of the memorandum
of association.

20. Until directors are appointed the subscribers of the memo-
randum of association shall for all the purposes of the Companies
(Consolidation) Act, 1908, be deemed to be directors.

Powers of Directors.

27. The business of the conipany shall be managed by the
directors, who may exercise all such powers of the company as are
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not by the Companies (Consolidation) Act, 1908, or by any statutory a.d. 1908.

modification thereof for the time being in force, or by these articles,

required to be exercised by the company in general meeting ; but
no regulation made by the company in general meeting shall

invalidate any prior act of the directors which would liave been vahd
if that regulation had not been made.

Election of Directors.

28. The directors shall be elected annually by the company in

general meeting.

Busincfis of Company.

[Here insert Rules as to Mode in which Business of Insurance is

to be conducted.]

Audit.

29. Auditors shall be appointed and their duties regulated in

accordance with sections oiio hundred and twelve and one hundred
and tliirteen of the Com[)anies (Consolidation) Act, 1908, or any
statutory modification thereof for the time being in force, and for

this purpose the said sections shall have effect as if the word " mem-
bers " were substituted for " shareholders," and sis if " first general

meeting " were substituted for " statutory ineeting."

Notices.

30. A notice may be given by the company to any member either

personally, or by sending it by post to him to his registered address.

31. Where a notice is sent by post, service of the notice shall be
deemed to be effected by properly addressing, prepaying, and posting
a letter containing the notice, and unless the conti-ary is proved to

have been effected at the time at which the letter would be delivered
in the ordinary course of post.

Names, Addresses, and Descriptions of Subscribers.

in the county of merchant,
in the county of

in the county of

in tlio county of

in the county of

in the county of

in the county of

19 .

Witness to the above signatiu-es,

A.B., No. 13, Hute Street, Clorkonwell, London.

FORM C.

Memorandum ami Articles of .Association of a company limited

by guarantee, and having a share capital.

Memorandum of Association.

1st. The name of the company is " The Highland Hotel Company,
Limited."

2nd. The registered office of the company will be situate in

Scotland.
3rd. Tlie objects for which the company is established are " the

"facilitating travelling in the lligiiiands of Scotland, by providing
" hotels and conveyanc(>s by sea and l)y land for the accommodation
" of travellers, and the doing of all such other things a-s are incidental
" or conducive to the attainment of the above object."

4th. The liability of the meml)ers is limited.

oth. Every ni<'nil«>r of the company undertakes to contribute to

the assets of the company in the event of its being wound up while he

is a member, or within one year afterwards, for payment of the debts

" 1.
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A.D. 1908. and liabilities of the company, contracted before he ceases to be a
member, and the costs, charges, and expenses of winding up the same
and for tlie adjustment of tlio rights of the contributories amongst
themselves, such amount as may be required, not exceeding twenty
pounds.

6th. The share capital of the company shall consist of five

hundred thousand pounds, divided into five thousand shares of one
hundred pounds each.

We, the several persons whose names and addresses are subscribed,
are desirous of being formed into a company, in pursuance of

this memoranduin of association, and we respectively agree to

^ take the number of shares in the capital of the company set

ojjposite our respective names.

Names, Addresses, and Description of Subscribers.

John Jones of

John Smith of

Thomas Green of

John Thompson of

Caleb White of

Andrew Brown of

Caesar White of

in the county of

in the county of

in the county of

in the county of

in the county of

in the county of

in the county of

Total shares taken -

Number of

Shares taken
by each

Subscriber.

200
25
30
40
15
5

10

325

Dated the day of 19 .

Witness to the above signatures,

A.B., No. 13, Hute Street, Clerkenwell, London.

Articles of Association to accompany preceding Memorandum of
Association.

1. The directors may, w ith the sanction of the company in general

meeting, reduce the amount of shares in the coiupany,
2. The directors may, with the sanction of the company in general

meeting, cancel any shares belonging to the company.
3. All the articles of Table A. of the Companies (Consolidation)

Act, 1908, shall be doenaed to be incorporated with these articles and
to apply to the coiupany.

Names, Addresses, and Description of Subscribers.
"1. John Jones of in the coimty of merchant.
" 2. John Smith of in the county of
" 3. Thomas Creen of in the county of
" 4. John Thompson of in the county of

in the county of

in the county of

in the county of

19
Witness to the above signatures,

A.B., No. 13, Hute Street, Clerkenwell, London.

5. Caleb White of
" 6. Andrew Brown of
" 7. Caesar White of

Dated the day of

FORM D.

Memorandum and Articles of Association of an unlimited
company having a share capital.

Memorandum of Association.

1st. The name o^ the company is " The Patent Stereotype
Company."
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2nd. The registered office of the company will be situate in a.d. 1008.
England.

3rd. The objects for which the company is established are " the
" working of a patent method of founding and casting stereotype
" plates, of which method John Smith, of London, is the sole
'patentee."
We, the several persons whose names are suljscribod, are desirous of

being formed into a «;ompany, in pursuance of this memorandum
of association, and we respectively agree to take the number of
shares in the capital of the company set opposite our respective
names.

Kames, Addresses, and Description of Subscribers.

Number of
Shares taken
by eacli

Subscriber.

L John Jones of

2. John Smith of

3. Thomas Green of

4. John Thompson of

5. Caleb White c f

6. Andrew Brown of

7. Abel Brown of

in the county of -
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A.B. 1908.

Nominal share capital £ divided into^

shares of £

shares of £

each

.

each.

Total numbor of shares taken up^ to the (

day of 19 (which number I

innst agree with the total shown in the
j

hst as held by existing members). {

Number of shares issued subject to payment wholly in 'J

cash ... ... ... ... ... ... .../

Number of shares issued as fully paid up otherwise I

than in cash ... ... ... ... ... . . . (

Numljer of shares issued as partly paid up to the extent I

of per share otherwise than in cash ... ...

)

^There has been called up on each of shares, £
There has been called up on each of shares, £
-There has been called up on each of shares, £
^Total amount of calls received, including payments on|„

application and allotment ... ... ... ...j

Total amount (if any) agreed to be considered as paid!
on shares which have been issued as fully paid if
up otherwise than in cash ... ... ... . .

.

)

Total amount (if any) agreed to be considered as paid!
on shares Mhich have been issued as partly >£
paid up to the extent of per share ... ...)

Total amount of calls unpaid ... ... ... ... £
Total amount (if any) of sums paid by way of com-j

mission in respect of shares or debentures or allowed >£

by way of discount since date of last summary . .
.

)

Total amovmt (if any) paid on* .shares forfeited ... £
Total amount of .shares and stock for which shares-

warrants are outstanding ... ... ... ...)

Total amount of share wan-ants issued and surrendered^ „

respectively since date of last summary ... ...j

Number of shares or amount of stock comprised in each 1

share warrant ... ... ... ... ... .../

Total amoimt of del)t due from the company in respect*^

of all mortgages and charges which are required (or,

in the case of a company registered in Scotland,
which, if the company had been registered in Eng-

1

land, would be required) to be registered with the^'*
registrar of companies, or which would require
registration if created after the first day of July I

nineteen hundred and eight ... ... ... '

Statement in the form of a balance sheet made up to the day of
19 containing the particulars of the capital, liabilities,

and assets of the company.

i

^ When there are shares of different kinds or amounts {e.g. Preference
and Ordinary, or 10/. or 5/.) state the numbers and nominal values
separately.

^ \Vhpre various amounts have been called or there are shares of
different kinds state them separately.

• Include what has been received on forfeited as well as on existing
shares.

* State the aggregate number of shares forfeited (if any).

The Return must be signed at the end by the manager or secretary
of the company.

Presented for filing by

List or Pei^sons holding shares in the Company,
Limited, on the day of 19 , and of persons
who have held shares therein at any time since the date of the
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last return, showing their names and addresses and an account a.d. 1908.

of the shares so held.

Folio in

ReEister

containing
Particu-

Jars.

NAMES, Ad-
dresses, AND
Occupations.

Account of Shares.

a
I

£<

f Nunil)er
of Siiares
liel(i i>y

existing
Members
at J)atc of

Keturu.

§ Pariicularstff
Sliarcs t rans-

f('ir('<l since the
Date ol tlie last

Jleturn by Per-
sons wlio arc
still Members.

Date of
Registration
of Transfer.

§ Particulars of
Shares trans-

ferred si nee the
Date of the last
Ketnrn by Per-
.sons who have
ceased to be
Members.

]>ate of
Registration
of Transfer.

t The aggregate number of shares held, and not the di.stiiirtive

numbers, must be stated, and the column must be added up throughout

so as to make one total to agree with that stated in the summary to

have been taken up.

X When tha shares are of different classes these colunms may be

subdivided so that the number of each ohi.ss held or transferred may be

shown separately.

§ llie date of registration f)f each transfer should be given as well

as the number of shares transferred on each date. The particulars

should be placed opposite the name of the transferor and not oppositt:

that of the transferee, but the name of the tnnisferee may be inserted

in the " Remarks " column immediately opposite the particulars of each

transfer.

Names and Addresses of the persons who arc the Directors of the

Limited on the day of 19 -*

Names. Addresses.

Note.—Banking companies must add a list of all their places of

business.
(Signature)

(State whether manager or secretary) .

FOini F.

Licence to ikii.d 1>\nus.

The Board of Tratle hcreliy license tlio

to hold tiie lands liereiiiidcr dcserihed {insirt (l(srrii)li(iti of land^)

\or to hold lands not exceeding in tlie wliole acres].

The conditions of this licence are (iu-ort mnditionn, if any).

Sectitjn 2U.
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A.D. 1908.

Section 181.

s. 169.

s. 174.

s. 219.

B. 120.

6. 227.

FOURTH SCHEDULE.

Part I.

Orders Pronounced in Vacation in Scotland which are to
BE Final.

Orders :

—

*

As to time for proving claims.
As to the attendance of, and production of documents by, persons

indebted to, or liaving property of, or information as to the affairs or
property of, a company.

As to meetings for ascertaining wishes of creditors or con-
tributories.

As to summoning meetings of creditors or contributories where a
compromise is proposed.

As to tlie examination of witnesses in regard to the property or
affairs of a company.

Rs. 140, 142,

144, 266, 270,
271.

ss. 149, 186,

202.

s. 151.

s. 164.

s. 176.

s. 151 (5).

s. 199.

Part II.

Orders Pronounced in Vacation in Scotland which are to
TAKE effect UNTIL RECLAIMING NOTE DISPOSED OF.

Orders :

—

Restraining or permitting commencement or continuance of legal

proceedings.
Appointing an official liquidator to fill a vacancy, or appointing

(except to fill a vacancy caused by the removal of a liquidator by the
court) a liquidator for a winding up voluntarily or under supervision.

Sanctioning the exercise of any power by an official liquidator
other than the power to appoint a law agent or to sell property.

Requiring the delivery of property or documents to the official

liquidator.

As to the arrest and detention of an absconding contributory and
his property.

Limiting the powers of provisional official liquidators.

For continuance of winding up under supervision.

FIFTH SCHEDULE.

Section 281. Provisions referred to in Section 281 of the Act.

Provisions relating to

—

s. 17. The conclusiveness of certificates of incorporation
;

s. 72. Restrictions on appointments or advertisement of directors ;

s. 87. Restrictions on commencement of business
;

s. 88. Returns as to allotinents
;

s. 65. Statutory meetings
;

s. 26. The particulars as to directors and mortgage debt and the state-
ment in the form of a balance sheet in the annual summary

;

ss. 112, 113. The appointment and remuneration, and powers and duties, of
auditors

;

s. 82. Obligations of companies where no prospectus is issued ;

s. 93. Registration of mortgages and charges in England and Ireland ;

s. 95. Filing of accounts of receiver and manager ;

s. 187. Notice by liquidator in voluntary winding up of his appoint-
ment ;

s- 188. Rights of creditors in a voluntary winding up ;

s- 274. Requirements as to companies established outside the United
Kingdom ; and

s- 283. Annual report by Board of Trade,
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SIXTH SCHEDULE.

Part I.

Enactments kepealed.

1435

A.D. 1908.

Section 286.

Session and
Chapter.

25 & 26 Vict.

c. 89.

27 Vict. c. 19.

30 & 31 Vict,

c. 131.

32 & 33 Vict.

c. 19.

33 & 34 Vict,

c. 104.

37 & 38 Vict.

c. 94.

38 & 39 Vict.

c. 77.

40 & 41 Vict.

c. 26.

40 & 41 Vict,

c. 57.

42 & 43 Vict,

c. 76.

43 Vict. c. 19.

46 & 47 Vict.

c. 30.

49 Vict. c. 23.

50 & 51 Vict.

c. 43.

50 & 51 Vict.

c. 47.

51 & 52 Vict.

c. 62.

52 & 53 Vict,

c. 42.

Short Title of Act.

The Companies Act, 1862

The Companies Seals Act,
1864.

The Companies Act, 1867

The Stannaries Act, 1869

The Joint Stock Com-
panies Arrangement Act,

1870.

Conveyancing (Scotland)
Act, 1874.

The Supreme Court of

Judicature Act, 1875.

The Companies Act, 1877

The Supreme Court of

Judicature (Ireland)

Act, 1877.

The Companies Act, 1879

Tlie Companies Act, 1880

The Companies (Colonial

Registers) Act, 1883.

Tlie Companies Act, 1886

The Stannaries Act, 1887

Extent of Repeal.

The Trustee Savings
Banks Act, 1887.

The Preferential I'ay-

ments in Bankruptcy
Act, 1888.

The whole Act.

The whole Act.

Tlie whole Act.

Sections twenty-five,

twenty-six, and
thirty-four.

The whole Act.

Section fifty-six.

Section ten, so far as

relates to the winding
up of companies.

The whole Act.

Subsection ( 1 ) of section

twenty-eight, so far as
relates to the winding
up of companies.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

Sections nine nnd ten,

section thirteen from
" Upon the winding
up '" to the end of the

section (l)eing para-

graph (2) ) ; and sec-

tion thirty-one.

Section three.

Sections one, two, and
three, so far as they
relate to companies.

The Revenue Act, 1889 - Section eighteen.
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Appendix

Session and
Chapter.

52 & 53 Vict.

c. 60.

53 & 54 Vict.

c. 62.

53 & 54 Vict,

c. 63.

53 & 54 Vict,

c. 64.

56 & 57 Vict,

c. 58.

60 & 61 Vict.

c. 19.

61 & 62 Vict,

c. 26.

63 & 04 Vict,

c. 48.

7 Edw. 7.

c. 24.

7 Edw. 7.

c. 50.

8 Edw. 7.

c. 12.

Short Title of Act.

The Preferential Pay-
ments in Bankruptcy
(Ireland) Act, 1889.

The Companies (Memo-
randum of Association)
Act, 1890.

The Companies (Winding
up) Act, 1890.

The Directors' Liability
Act, 1890.

Tlie Companies (Winding
up) Act, 1893.

The Preferential Pay-
ments in Bankruptcy
Amendment Act, 1897.

The Companies Act, 1898

The Companies Act, 190'J

The Limited Partnerships
Act, 1907.

The Companies Act, 1907

The Companies Act, 1908

Ex'.ent of Eepeal.

Section four, so far as

relates to companies.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

Subsection (4) of section

six.

The whole Act.

The whole Act.

Part II.

Section 286. An Act to regulate Joint Stock Banks in England
(7 & 8 Vict. c. 113), s. 47.

Existing com- Every company of more than six persons estaljlished on the sixth

panies to day of May one thousand eight hundred and forty-four, for the

have the purpose of carrying on the tratle or bvisiness of bankers within the

powers of distance of sixty-five miles from London, and not within the pro-

suing and visions of the Act passed in the session of tho seventh and eighth

being sued. years of Queen Victoria, chapter one hundred and thirteen, intituled
" An Act to regulate Joint Stock Banks in England," shall have the
same powers and privileges of suing and being sued in tho name of

any one of the public otticers of such co-partnership as tho nominal
plaintiff, petitioner, or defendant on behalf of such co-partnership ;

and all jutlgments, decrees, and orders made and obtained in any
such suit may be enforced in like manner as is provided with respect

to such companies carrying on the said trade or business at any place

in England exceeding the distance of sixty-five miles from London
inider tho provisions of the Country Bankers Act, 1826, provided
that such first-mentioned company shall make out and deliver from
time to tune to tho Comnaissioners of Inland Revenue the several

accounts or returns required by the last-mentioned Act, and all the

provisions of the last-recited Act as to such accounts or returns shall
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bo taken to apply to the accounts or returns so made out and A.n. 1908.

delivered by such first-mentioned companies as if they had been
originally included in the provisions of the last-recited Act.

Thk Jui>:t Stuck Banking Cumi'aniks Act, 18o7,

Pakt ur s. 12.

Notwittistanding anythirg contained in any Act passed in the Rower to form

session holden in the seventh and eighth years of Queen Victoria, hanking pait-

chapter one hundred and thirteen, and intitidcd " An Act t<j regulate nerahips of

Joint Stock Banks in England," or in any other Act, it sliall bo ten persons,

lawful for any numl)er of persons, not exec^eding ten, to cany on in

partnership the business of 1 tanking, in tlie same manner and upon
the same conditions in all respects as any company of not more than
six persons could before the passing of the Joint Stock Banking
Conapariies Act, 1857, have carried on such business.

I.

STATUTORY RULES AND ORDERS, 1909.

XT 324
^°- LTTT.

Company.

Companies (Consolidation) Act, 1908.

Order of the Board of Trade, dated March 29, 1909, making
Regulations under sections 93 (1) and 274 of the Com-
panies (Consolidation) Act, 1908 (8 Eow. 7. c. 09), and
PRESCRIBING FoRMS FOR THE PURPOSES OF THAT ACT.

Whereas by section 93 of the Companies (Consolidation) Act,

1908, it is provided that copies of certain mortgages or charges

created out of the United Kingdom to b(» delivered to th(^ Regis-

trar under that section shall be verified in the prescribed manner ;

And whereas by section 274 of the Companies (Consolidation)

Act, 1908, notice of any alteration in certain instruments and
particulars filed with the Registrar by companies incorporated

outside the United Kingdom is required to be tiled with the Regis-

trar within tho i)rescribed time ;

And whereas by section 118 of the Companies (Consolidation)

Act, 1908, it is provided that the forms sot forth in the Tliird

Schedule thereto, or forms as near thereto as circumstanei^s admit,

shall be used in all matters to which those forms refer and that

the Board of Trade may alter or add to tho forms in the said Third
Schedule ;

And whereas by the Companies (Consolidation) Act, 190S,

certain documents aro required to be filed with tho Registrar in

the prescribed form ;

And whereas by section 285 of the Companies (Consolidation)

Act, 1908, " i)rescribed " means as resjiects tlio provisions of that

Act other than those relating to the winding up of companies pre-

scribed by the Board of Trade ;

Now therefore the Board of Trade do hereby |)rescribe that

—

1. A copy of a mortgage or charge created out of the United
Kingdom comprising solely property situate outside the

United Kingdom delivered to the Registrar under the pro-

^^8ion^ of section 93 (1) of the Companies (Consolidation) Act,

1908. shall be certified to be a true copy under the seal of the

ccmjany, or under the hand of some person interested therein

otherwise than on behalf of the Company ;
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2. Notice of any alteration required to be filed with the
Registrar by a company incorporated outside the United
Kingdom under the provisions of section 274 (1) of the Com-
panies (Consolidation) Act, 1908, shall be filed within twenty-
one days after the date on which particulars of the alteration

could, in due course of post and if despatched with due dili-

gence, have been reeeix'ed in tlie United Ivingdom from the
place where the company is incorporated.

The Board of Trade fiuther prescribe and direct that the Forms
hereinafter set forth shall be used for the pm-poses of the Companies
(Consohdation) Act, 1908.

Winston S. Churchill.

Board of Trade,
The 29th day of March, 1909.

The Forms above referred to are

—

Form 41. Declaration of compliance with the requirements of the

Act in respect of registration, etc. . . see pp. 14 and 15.

Form 42. Consent to act as (Urector . . see pp. 349 and 350.

Form 43. List of Persons who have consented to act as directors

see ]i. 15.

Form 44. Declaration of compliance with the conditions of s. 87 (1)

of the Act ...... see pp. 330 et seq.

Form 44a. Declaration of compliance with the provisions of

section 87 (1) of the Act in the case of a company which has
filed a statement in lieu of a prospectus see pp. 332 and 333.

Form 45. Return of allotments . . . see pp. 209 and 270.

Form 52. Particulars prescribed by section 88, sub-section 2 of

the Act see pp. 270 and 271.

Form 58. Statement as to amount paid or agreed to be paid by
way of commission in respect of shares , . see p. 182.

Form 47. Particulars of mortgage or charge to be supplied to the

Registrar of Joint Stock Companies . see pp. 541 and 542.

Form 47a. Particulars of a series of debentures to be delivered to

the Registrar of Joint Stock Companies . see pp. 542 and 543.

Form 48. Particulars where more than one series of debentures is

issued....... see pp. 543 and 544.

Form 91. Register of mortgages or charges . . see p. 544
Form 53. Notice of appointment of Receiver or Manager

see p. 5G7.

Form 57a. Notice on Receiver or Manager ceasing to act
see p. 476.

Form 57. Receiver or Manager's abstract of payments see p. 476.

Form 49. Declaration verifying Memorandum of satisfaction of

cliarge ...... see pp. 544 and 546.

Form 39a. Notice of appointment of Liquidator . see p. 1307.

Form 1 F. List of documents presented for filing by foreign

company ....... see p. 35.

Form 2 F. Return of list of directors by foreign company
see p. 36.

Form 3 F. List of names and addresses of persons authorised to

accept service on behalf of foreign company see pp. 30 and 37.

Form 4 F. Notice of alteration of charter, etc., of foreign company
see pp. 37 and 38.

Form 5 F. Notice of alteration of list of directors of foreign

company ...... see pp. 38 and 39.

Form F. Notice of alteration in names or addresses of )3ersons

authorised to accept service on behalf of foreign company
see pp. 39 and 40.

Form 7 F. Statement in form of balance sheet to be filed by
foreign company ..... see pp. 40 and 41.
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statutory rules and orders, 1 !)()!).

^"-
L. 13-

Company.

Companies (Consolidation) Act, 1908.

Fees.

Order of the Board of Trade, dated March 29, 1909, pre-
scribing Fees on Registration of certain Documents,
&c., and for inspecting Register op Mortgages, under
Sections 93 and 94 of the Companies (Consolidation)
Act, 1908 (8 Edw. 7. c. 09).

Whereas by Section 93 of the Companies (Consolidation) Act,
1908, it is provided that the Registiai- of Joint Stock Companies
shall, on payment of the prescrib(>d foe, enter in the register certain

particulars with respect to every mortgage or charge creat«>d by
any Company after the commencement of the said Act and re-

quiring registration under the said section, and that the register

shall be open to inspection by any person on payment of the pre-

scribed fee not exceeding Is. for each inspection.

And whereas by Section 94 of the said Act it is jirovided that
the said Registrar shall on payment of the prescribed fee enter in

the register of mortgages and charges the fact of an order having
been obtained for tlio appointment of a receiver or manager of the
projjerty of a company.

And whereas by Section 285 of the said Act the expression
" prescribed " as used in Sections 93 and 94 means prescribed by
the Board of Trade.

Now therefore the Board of Trade do hereby prescribe that the
following fees shall be payable :

—

For registering under Section 93 (1) and 93 (2) of the
Companies (Consolidation) Act, 1908, any mortgage
or charge created by a companv

—

£ s. d.

Where the amount of the mortgage or charge
docs not exceed £200 . . . . 10

Where it does exceed £200 . . . .10
For registering particulais of a series of Deb(Mitur(>s

under Section 93 (3) of the Com[)anies (Consolida-

tion) Act, 1908--
Where the total aiiiouiit s(>eurfd by tii(> wiiolc

series does not exceed £200 . . . 10

Where it does exceed £200 . . . . 1 ti U
For registering the ap|)ointment of a receiver or

manager of the ])roperty of a com|)any imder
Section 94 of the Companies ((Jonst)iidation) Act,
1908 5

For inspecting the Register of Mortgages and
charges

—

For eacli inspection . . . . .010
Winston S. Churcliill.

Eoard of Trade,
The 29th dav of March, 1900.
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statutory rules and orders, 1909.

32.-,

^^"- L"12-

Company.

Coiiipaiiios ((Joiisolidatioii) Act, 1908.

Regulations op the Board of Trade, dated March 29, 1909,
AS TO the Certification op Copies and Translations
OP Documents required by section 274 of the Companies
(Consolidation) Act, 1908 (8 Edw. 1, c. 09), to be lodged
with the Registrar op Joint Stock Companies.

In regard to certified copies and certified translations of docu-
ments reqmred by section 274 of the Companies (Consolidation)

Act, 1908, to be filed wath the Registrar, the Board of Trade do
hereby prescribe as in manner following, that is to say :

—

(1.) A certified copy of the Charter, Statutes, or Memorandum
and Articles of Association, or other Instrument constituting or

defining the constitution of a Company in the case of a Company
incorporated in a Foreign Country required to be filed wath the
Registrar under section 274 of the Companies (Consolidation) Act,

1908, shall be deemed to be certified as a true copy if in such Foreign
Country it is

—

(a) duly certified as a true copy by an official of the Govern-
ment to whose custody the original is committed, the signature

or seal of such official being authenticated by any of the
British Officials mentioned in section 6 of the Commissioners
of Oaths Act, 1889, or in any Act amending the same, or

(b) duly certified as a true copy by a Notary of such Foreign
Country, the certificate of the Notary being authenticated by
any of the British Officials mentioned in section G of the said

Act or in any Act amending the same, or

(c) duly certified as a true copy on oath by some Officer of

the Company before a person having authority to administer
an oath as provided by section 3 of the said Act, the status

of the person administering the oath being authenticated by
any of the British Officials mentioned in section 6 of the said

Act, or in any Act amending the same.

(2.) A certified copy of the Charter, Statutes, or Memorandum
and Articles of Association, or other Instrument constituting or

defining the constitution of a Company, in the case of a Company
incorporated in the Channel Islands, Isle of Man, or in any Colony,

Island, Plantation, or place under the Dominion of His Majesty in

Foreign Parts, required to be filed with the Registrar under section

274 aforesaid, shall be deemed to be certified as a true copy if in

the Channel Islands, Colony, Island, Plantation, or places under
the Dominion of His Majesty it is

—

(a) duly certified as a true copy by an official of the Govern-
ment to whose custody the original is committed ;

(b) duly certified as a true copy by a Notary Public of

such Colonies, Islands, or places aforesaid ;

(c) duly certified as a true copy on oath by some Officer

of the Company before some person having authority to

administer an oath as provided by section 3 of the Com-
missioners of Oaths Act, 1889.

(3.) In the case of a company in which the Charter, Statutes,

or Memorandum and Articles of Association, or other InstruiTient

constituting or defining the constitution of the Company is not

written in the English langviage a certified translation thereof

required to be filed with the Registrar shall be deemed to be certified

as a correct translation if certified to be a correct translation,

(a) when such translation is made out of the United Iving-

dom by
(1) an official having custody of the original ; or
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(2) a Notary Public of the country or place where the
Company is incorporated,

the signature or seal of tlie person so certifying whore the
Company is incorporated in a Foreign Country bfung authenti-
cated in either case by any of the Britisli Officials mentioned
in section 6 of the Commissioners of Oaths Act, 18S9, or in

any Act amending the same ;

(b) where such translation is made witiiin the United
Kingdom

(1) In the case of a translation made in regard to a
Company whose place of business is established in England
by

(1) a Notary Public in England, or

(2) a Solicitor of tiie Supreme Court in England.
(2) In the case of a translation made in regard to a

Company whose place of business is established in Ireland
by

(1) a Notary Public in Ireland, or

(2) a Solicitor of the Supreme Court in Ireland.

(3) In the case of a translation made in regard to a
Company whose place of biusiness is established in Scot-
land, by

(1) a Notary Public in Scotland,

(2) an Enrolled Law Agent.
(4) The Board of Trade may in any particular case, if they

think fit to do so and uj)on such conditions as they think lit, permit
certified copies or translations though not certified in accordance
with the above requirements to be fileci with the Registrar.

Winston S. Churchill.

Board of Trade,
The 29th day of March, 1909.

II.

STATUTORY RULES AND ORDERS, 1909.

505
^°- LTTo-

Company, England.

Reduction of Capital.

Rules of the Supreme Court, dated May 3, 1909, as to pro-
cedure ON Applications for Confiiimation nv the Court
of the Reduction of thI': Capital ok Companxks under
THE Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69).

Preliminary.

1. This Order shall take efToct and eomn into operation on the Comnieiire-
1st day of June, 1909, antl shall apply to all proceedings in thonu-ntof
High Court of Justice with relation to the conlirmalion by the Order.
Court of the reduction of the capital of Companies whether com-
menced before or after that day, but every such proceeding taken
Ixjfore that day shall liii\e the same validity as it would have had
if this Order had not liee:i made.

2. The General Orders of the C(jurt of Chancery of the 21st R,pvopatj^,mj{
day of March, 18(i8, and the 2nd day of March, 1809, and the forms former
thereby prescribed are Jierehy revoked and annulled prnvided that Orders,
such revocation and anniilnuMit shall not pn'judice (ir alTect. any-
thing done or sullerod before the dale on which this Order comes
into operation under any Order or Rule which is iieroby revoked
and annulled.

3. In this Order

—

" The Act " means the Companies (Consolidation) Act, Interpreta-
1908, and Sections 46 to 56 thereof are particularly referred to. liuu.

S.CL. 4 Z
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" The Com-t " includes any Judge of the High Court of
Jastice having for the tune being jiu-isdiction to confirm the
reduction of the capital of Companies.

" Judge " means any Judge of the High Court having for
the time being jurisdiction to confirm the reduction of the
capital of Companies and includes any Registrar, Master, or
other Officer exercising the powers of any such Judge.

" The Petition " means the petition presented hy the Com-
])any for the confirmation by the Covu-t of the reduction of
the cajjital of the Company.

" The Company " means the Company which presents the
petition for reduction of its capital.

4. The Rules of the Supreme Com-t for the time Ijeing in force
and the general practice of that Court including the course of
procedure and practice in Chambers shall apply as regards all

proceedings in relation to the confirmation of any reduction of
capital by the Com-t so far as may be practicable except if and
so far as by the Act or this Order otherwise provided. In par-
ticular if and when the Court is for the time being a Judge of the
Chancery Division the provisions of Order 5, Rule 9 (A), shall apply
to all such proceedings as being business assigned within the meaning
of that Rule.

5. The petition and all notices, affidavits and other proceed-
ings under the petition shall be intituled in the matter of the Com-
pany, and in the matter of " The Companies (Consohdation) Act,
1908."

6.—(1) When the petition has been presented, an application
shall, in every case, be made, ex parte, by smrmions in chambers,
to the judge, for directions as to the proceedings to be taken pre-
luninary to the hearing of the petition or otherwise with reference
thereto.

(2) Upon the hearing of the siuxunons, or upon any adjourned
hearing or hearings thereof or any subsequent application, the
Judge may make such order or orders and give such directions as
lie may think fit as to all the proceedings to be taken on and with
reference to the petition, and more particidarly with respect to the
following matters, that is to say

—

(a.) The publication of notice of the presentation of the petition ;

(6.) In cases within section 49 (1) of the Act, the proceedings
to be taken for setthng the list of creditors entitled to

object to the proposed reduction ; fixing the date with
reference to which the list of such creditors is to be made
out, pursuant to that section ; and generally fixing a
time for and giving directions as to all other necessary
or proper steps in the matter of the petition whether
expressly mentioned in any of the Rules of this Order
or not.

(3) In cases within section 49 (1) of the Act, the first insertion

in a newspaper of the notice of presentation of the petition and
fixing the date with reference to which the list of creditors is to be
made out, shall be directed to be made at such time before the

date so fixed as the Judge shall think fit, not being, vmless for

special reasons shewn to the satisfaction of the Judge, less than one
calendar month before the date so fixed, and in such cases the fu-st

order upon the summons for directions may be in the Form No. 1

in the Schedule hereto, with such variations as the circumstances
of the case may require.

7. Notice of the presentation of the petition shall be published
at such times, and in such newspapers as the judge shall direct, and
may be in the Form No. 2 in the Schedule hereto, with such varia-

tions as the circvunstances of the case may require.

8. In cases within Section 49 (1) of the Act the company shall

witliin such time as the judge shall direct, file in the Central Office

of the High Court of Justice, or if the petition is pending before a

Judge to whom the jin-isdiction to wind up companies is assigned

in the office of the Registrar Companies (Winding-up) as the case
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may be, an affidavit made by some officer or officers of the com-
pany competent to make the sanne, verifying a Hst containing so

far as possible the names and addresses of the creditors of the

company as defined by that Section at the date fixed as mentioned
in Rule G (2) (b) of this Order, and the amounts due to them
respectively, or in the case of any debt payable on a contingency
or not ascertained or any claim admissible to proof in a winding up
of the company the value, so far as can be justly estimated of sucli

debt or claim, and leave the said list and an office copy of such
affidavit at the chambers of the judge.

9. The person making such affidavit shall state therein his Form of

belief that such list is correct and tluit tJiere was not at the date affidavit,

so fixed as aforesaid any debt or claim which, if that date were
the comn^cncement of the winding up of the company, would l)e

admissible in proof against the company, except the debts and
claims set forth in such list, and shall state his means of knowledge
of the matters deposed to' in such affidavit Such affidavit may
be in the Form No. 3 in the schedule hereto, with such variations

as the cireiunstances of the case may require.

10. Copies of such list containing the names and addresses of Inspection

the creditors, and the total amount due to them (including the of list of

value of any debts or claims estimated as aforesaid), but omitting creditors,

the amotuits due to them respectively or (as the judge shall tliink

fit) complete copies of such list, shall be kept at the registered

office of the company and at the offices of their solicitors and London
Agents (if any) and any person desirous of inspecting the same
may at any time during the ordinary hours of business inspect

and take extracts from the same on payment of the sum of one
shilling.

11. The company shall, within seven days after the filing of Notice to

such affidavit, or such further or other time as the judge may allow, creditors,

send to each creditor whose nanae is entered in the said ILst a notice

stating the amount of the jiroposed reduction of capital, and the

amount or estimated value of the debt or the contingent debt or

claim or both for which such creditor is entered in the said list, and
the time (such time to be fixed by the judge) within which, if he

claims to be a creditor for a larger amount, he mast send in his

name and address, and the particulars of his debt or claim, and the

name and address of his solicitor (if any) to the solicitor of the

company ; and such notice shall ho sent through the post in a

pi'epaid letter addressed to each creditor at his last known address

or place of abode, and may be in the form or to the effect of the

Form No. 4 set forth in the schedule hereto, with such variations as

the circumstances of the case may require.

12. Notice of the list of creditoi*s shall, after the filing of the Advertise-

affidavit mentioned in Rule 8 of this Order be published at such ment as to

times, and in such newspapers, a,s the judge shall direct. Every list of

such notice shall state the amount of the proposed reduction of creditors,

capital, and the places where the aforesaid list of creditors may
be inspected, and the time witlxin which creditors of the company
who are not entered on the said ILst, and are desirous of being

entered therein, mast send in their names and addresses, and the

particulars of their debts or claims, and the names and addresses

of their soUcitors (if any) to the solicitor of the company ; and
such notice may be in the Form No. 5 set forth in the schedide

hereto, with such variations as the circumstances of the case may
require.

13. The Company shall, within such time as the judge shall Affidavit as

direct, file in tiio Central Office of the High Court of Justice, or in to result of

the office of the Registrar Companies (Winding-up) as the case may Rules 11 and

be, an affidavit made by the person to whom the particiUars of debts 12.

or claims are by such notices as are mentioned in Rulas 11 and
12 of this Order, required to be sent in, stating the residt of such

notices respectively, and verifying a list containing the names
and addresses of tlie persons (if any) who shall have sent in the

particulars of their debts or claims in pursuance of such notices
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resjiectively, and the amounts of such debts or clainns, and some
competent officer or officers of tlie company sliall join in sucli
affidavit, and shali in sucli list distinguish which (if any) of sucli
debts and claims are wliolly, or as to any and what part thereof,
admitted by the company, and which (if any) of such debts and
clainxs aro wliolly, or as to any and what part thereof, disputed
hy the com^Dany. Such affidavit may be in the Form No. 6 in
the scfiedule hereto, with such variatiozis as the circumstances
of the case may require ; and such list and an office copy of such
affidavit shall, within such tune as the jiidge shall direct be left at
the chambers of the judge.

14. If any debt or claim, the particulars of which are so sent
in, shall not be admitted by the company at its full amomit, then

. and in every such case, unless the company are willing to ajapro-
priate in such maiuier as the judge shall direct the full amount
of such claun or debt, the company shall, if the judge think iit so
to direct, send to the creditor a notice that he is required to come
in and prove such debt or claim, or such part thereof as is not
admitted by the company, by a day to be therein named, laeing

not less than foiu- clear days after such notice, and being the time
appointed by the judge for adjudicating upon such debts and
claims, and such notice shall be sent in the manner mentioned in
Rule 1 1 of this Order, and may be in the Form No. 7 in the schedule
hereto, with such variations as the circmnstances of the case may
require.

15. Such creditors as come in to prove their debts or claims
in pursuance of any such notice as is mentioned in Rule 14 of this

Order shall be allowed their costs of proof against the company,
and be answerable for costs, in the same manner as in the case of
persons coming in to prove debts mider an administration judg-
ment.

JG. Tlie residt of the settlement of the list of creditors shall
be stated in a certificate by the Master in the case of an apphcation
to the Chancery Division or by the Registrar in the case of an
application to the Judge in Companies Winding-up, and sucli

certificate shall state what debts or clauus (if any) have been dis-

allowed, and shall distinguish the debts or clauus the full amoiuit
of which the coinpany are willing to appropriate, and the debts
or clauus (if any) the amomit of which lias been fixed by mquiry
and adjudication in manner provided by Section 49 (3) of the Act,
and tliis Order, and the debts or claims (if any) the full amoimt of
which is not admitted by the company, nor such as the company
are willing to appropriate and the amoiuit of wliich has not been
fixed by inquiry and adjudication as aforesaid ; and shall show
wliich of the creditors have consented to the proposed reduction,
and the total amount of the debts due to them, and the total amount
of the debts or elauns the payment of wliich has been secured in
manner provided by Section 49 (3) of the Act and the persons to
or by whom the same are due or claimed ; but it shall not be neces-
saiy to show in such certificate the several amounts of the debts
or clauiis of any persons who have consented to the proposed re-

duction or the payment of whose debts or clamis has been secured
as aforesaid.

17. The consent of any creditor, whether in respect of a debt
due or presently due or a debt payable on a contingency or not
ascertained or a claim admissible to proof in a winding-up of the
company, may be evidenced in any manner which the Judge shall

tliink reasonably sufficient having regard both to the amount of

his debt or claun and all the circiunstances of the case.

18. in any case within section 49 (1) of the Act, the petition
shall not be heard until the expii'ation of at least eight clear days
fioni the filing of such certificate as is mentioned in Rule 16 of this

Older.

19. liefore tha heai-ing of the petition notices stating the day
on which the same is appointed to be heard shall be published
at such tunes and in sucli newspapers as the judge shall direct.
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Such notices may be in the Form No. 8 in the schrrlule hereto, with
such variations as the ciiciunstanccs of the ca.so may require.

20. Any creditor settled on the said Hst whoso deht or claim Who may
has not bt^fore the hoarinj? of the petition, l)een discharged or appear,

determined, or ])cen secured in manner provided by Section 49

(3) of tlio Act, and who has not before the lieaiiiiji consented to

the proposed reduction of capital, may, if he think fit, u])ou piviii;j;

two clear days' notice to the solicitor of the company of his intention

so to do, appear at the hearing of the petition and oppose the

application.

2L Where a creditor who appears at the hearing under tlie Costs of

last preceding liule is a creditor the full amount of whose debt appearance,

or claim is not admitted by the company, and the validity of such
debt or claim has not been inquired into and adju<licated upon
under Section 4!) (3) of the Act, the costs of and occasioned ))y his

appearance shall be dealt with as to the Court sh.all seem just, but
in all other cases a creditor appearing under the last preceding
Rule shall be entitled to the costs of such appearance, unless the

Court shall bo of opinion that in the circumstances of the particular

case his costs ought not to bo allowed.
22. When the petition comes on to be heard tho Court may. Directions at

if it shall so think fit, give such directions as may seem projier the hearing,

with reference to tho securing in manner mentioned in Section

49 (3) of tho Act the payment of the debts or claims of any creditors

who do not consent to the proposed reduction ; and the further

hearing of the petition may, if tho Court shall think fit, be adjourned
for the jjurposo of allowing any steps to be taken with reference to

the securing in manner aforesaid the payment of such debts or

claims.

23. Where the Court make-; an order confirming a reduction. Order con-

svich order shall give directions in what manner, and in what news- firming reduc-

papers, and at what times, notice of the registration of the order tion.

and of such miiutte as mentioned in Section f)! of the Act is to be
published ; and (unless it shall ha\o dispensed altogether with the

addition of tho words " and Reduced " or siiall then dispense with
any furtli<>r use thereof) shall fix the date mi til which the words
" and Reduced " are to be deemed i)art of the name of the company
as mentioned in Section 48 of the Act.

Fees.

24. Solicitors shall be entitled to charge and be allowed for Solicitors'

duties performed under the Act in relation to matters dealt with fees.

by this Order the same fees as they have heretofore been entitl(>d Court fees,

to charge and be allowed for the like duties jierfonned inider the

Companies Acts, 1862 to 1907, unless the Coiurt or Judge shall

otherwise specially direct.

2r>. The same foes of Court shall be paid in relation to pro- Court fees,

ceedings dealt with l)y this Order as have heretofore been jiaid

in relation to like proceedings dealt with by the Ceneral Ordci-s

of the 21st day of March, 18(>8, and the 2n(i day of INhuch, 18()9,

and such foes shall bci collected l)y stamps in the like maimer as

tho same have heretofore been collected or in such other manner
as may from time to time l)e directed liy the Lords Connnissioners

of His Majesty's Trea.siuy in piusuance of the powers vested in

them l)y tlie rul)lic Officers' Fees Act, 1879.

The Schedule.

No. 1. Form of Order. [Rri e (3).

[For this form see p. G54.]

No. 2. [Sec Rule 7.]

[For this form see p. 654.]
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No. 3. Affidavit verifying List of Creditors.

[Rule 9.]

[For this form see pp. 654 et seq."]

No. 4. [^S'ee Rule 11.]

(For this form see pp. 6.56 and 657.]

No. 5. [^ee Rule 12.]

[For this form see p. 657.]

No. 6. [Rule 13.]

[For this form see pp. 659 ct seq.']

No. 7. [See Rule 14.]

[For this form see pp. 661 and 662.]

No. 8. {See Rule 19.]

[For this form see p. 668.]

Tlie 3rd of May, 1909.

Loreburn, C.
Herbert H. Cozens Hardy, M.R.
R. L. Vaughan Williams, L.J.
R. J. Parker, J.

Christopher James.
James S. Beale, Pres. Law Soc.

III.

STATUTORY RULES AND ORDERS, 1909.

>T 323

^"•LTIO-

Company, England.

Companies (Winding-up).

The Companies (Winding-up) Rules, 1909, dated March 29,

1909, made pursuant to the Companies (Consolidation)
Act, 1908 (8 Edw. 7, c. 69), and the Judicature Act, 1881
(44-5 V. c. 68).

Preliminary.

Apphcation ^' '^'^'ttjoct to the limitation hereinafter mentioned those Rules

of rules
sliall apply to the proceedings in every Winding-up under tlie Act
of a Company, which shall commence on and after the date on
which those Rules come into operation, and they shall also, so far

as practicable, and subject to any general or special order of the
Coiu't, apply to all proceedings which shall be taken or instituted
after the said date, in the Winding-up of a Company wliich com-
menced on or after the first day of January, 1891. Rules which
from their nature and subject matter are, or which by the head
lines above the group in which they are contained or by their terms
are made applicable only to the proceedings in a Winding-up by
the Coiu't, shall not apply to the proceedings in a Voluntary Winding-

Interprota- "P» o^" Winding-up under the Supervision of the Court.

tion of 2. In these Rules, unless the context or subject-matter other-

terms, wise requires :

—
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'* The Act " means the Companies (Consolidation) Act, 1908.
" The Company " means a company which is being wound-

up, or against which proceedings to have it wound-up have
been commenced.

" Coiirt " means the Court which has jurisdiction to wind-
up the Company.

" Creditor " includes a corporation, and a firm of creditors

in partnersWp.
" Gazetted " means published in the London Oazette.
" Judge " means in the High Court the Judge who for the
time being exercises the jurisdiction of the High Court
to wind-up Companies, and in anj^ Court the Judge thereof,

or officer wlio exercises the powers of the Judge thereof.
" Liquidator " includes an Official Receiver when acting as

Liquidator.
" Official Receiver " includes any officer appointed by the
Board of Trade to discharge the duties of Official Receiver
under the Act.

" Palatine Court " means one of the Chancery Courts of

the counties Palatine of Lancaster and Durham.
" Proceedings " means the proceedings in the winding-up

of a Company under the Act.
" Registrar " means in the High Court any of the Registrars

in Bankruptcy of the High Court, and any person who
shall be appointed to fill the office of Registrar under these
Rules, and where a winding-up of a Company is in the
District Registry of Liverpool or Manchester means the
District Registrar ; and in a County Court, where there

are joint Registrars means either of such Registrars, or a
Deputy Registrar, and in any Court other than the High
Court, means the officer of the Court whose duty it is to

exercise in relation to a winding-up the functions which in

the High Covu't are exercised by a Registrar or Master.
" The Rules " means these Rules, and includes the prescribed
Forms.

" Sealed " means sealed with the seal of the Court.
" Taxing Officer " means the officer of the Court whose duty

it is to tax costs in the proceedings of the Court under ite

ordinary jurisdiction.

Words importing the masculine gender shall include females.

Words in the singular shall include the plural and words in

the plural shall incluile the singular.

The expression " person " shall include any body of persons
corporate or unincorporate.

Expressions referring to writing shall include printing, litho-

graphy, photography, and other methods of representing

or reproducing words in a visible form.
3.—(1) The forms in the Appendix, where applicable, and Use of forms

where they are not applicable forms of the like character, with in Appendix,

such variations as circumstances may require, shall be usrd. Where
such forms are appIicHl)le any costs occasioned by tlie \isp of any
otiier or more ])rolix forms shall be borno by or disallowed to the

party using the same, iniless the Court shall otherwise direct.

(2.) Provided that the Boaril of Trade may from lime to time
alter any forms which relate to matters of an administrative and
not of a judicial character, or substitute now forms in lieu thereof.

Where the Bonril of Trade alt<'rs any form, or substitutes any new
form in lieu of a form prescribcnl by these Rules, such altered or

substituted form shall be publisiied in the London Gazette.

Court and Chambers.

4.—(1.) All proceedings in the winding-up of Companies in Office of

the High Court shall from time to time lie attached to one or more Registrar in

of the Registrars, who shall, together with the necessary clerks and High Court.
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officers, and subject to the Act and Rules, act under the general or
special directions of the Judge.

(2.) Every other Registrar may act for and in place of such
Registrar as above-mentioned in all proceedings under tho Acts
and Rules, including the holding of public examinations, and when
so acting such other Registrar shall bo deemed to be the Registrar
for the pm-poses of the Act and Rules.

(3.) In every cause or matter within tho jurisdiction of the
Judge, whether by virtue of tho Act, or by transfer, or otherwise,
the Registrar shall, in addition to his powers and duties under
the Rules, have all the powers and duties of a Master, Registrar,
or Taxing ISIaster.

5.—(1.) The following matters and applications in the High
Court shall be heard before the Judge in open Court :

—

(a.) Petitions.

(6.) Appeals to the High Court from the Board of Trade and
from the Official Receiver when acting as Official Receiver
and not as Liquidator,

(c.) Applications under section 223 of the Act.
(d.) Ajjplications by the Board of Trade under section 224 of

the Act.
(e.) Applications for the committal of any person to prison for

contempt.
(/.) Such matters and applications as tho Judge nriay from

time to time by any general or special orders direct to

be heard before him in open Coiu't.

(2.) Examinations of persons summoned before the High Court
under section 174 of the Act, shall be held in Court or in Chambers
as the Coui't shall direct.

(3.) Every other matter or application in the High Court under
the Act to which the Rules apply may be heard and determined
in Chambers.

(>.—(1.) In Courts other than the High Court the following
matters and applications to the Coiu't shall be heard in open
Court :

—

(a.) Petitions.

(b.) PubUc Examinations.
(c.) Applications under sub -section (1) of section 217 of the

Act.
(d.) Applications to rectify the Register.

(e.) Appeals from the Official Receiver and Board of Trade.

(/.) Appeals from any decision or act of the Liquidator.

(g.) Apphcations relating to the admission or rejection of

proofs.
(h.) Proceedings under section 215 of the Act.
(i.) Applications under section 223 of the Act.

(./. ) Applications for the committal of any person to prison for

contempt.
(k.) Such matters and applications as the Judge may from

time to time by any general or special orders direct to

be heard before liim in open Coiu't.

(2.) Any other matter or application may be heard and deter-

mined in Chambers.

Applications 7. Subject to the provisions of the Act and Rules in every

in Chambers. Court :

—

(1.) The Registrar may under the general or special directions

of the Judge hear and determine any application or matter
wliich under tho Act and Rules may be heard and deter-

mined in Chambers.
(2.) Any matter or application before tho Registrar may at

any time be adjourned by him to be heard before the

Judge either in Chambers or in Coiu-t.

(3.) Any matter or application may, if the Judge or as the case

may be, the Registrar, thinks fit be adjourned from
Chambers to Court, or from Coiu't to Chambers.

Motions and ^-—(1-) Every application in Court other than a petition, shall

!

Proceedings
in Courts
other than
High Court.
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be made by motion, notice of which sliall be served on every person Summonses,
against whom an order is sought, not less than two clear daj's fQfm 3
before the day named in the notice for hearing tlio motion, wMch
day must be one of the days appfiintrd for the Sittings of the Court.

(2.) Pjvery application in Chambers shall be made by sum-
mons, which, unless otherwise ordered, shall be served on every
person against whom an order is sought, and shall require the
person or persons to whom the summons is addressed to attend at
the time and place named in the summons.

9. Subject to the orders of the Lord Chancellor the place of Place of

Sitting of each County Court having jmisdiction under the Act Sitting of

shall for the purposes of such jurisdiction, be the town and place County Court,

in which the Coui't holds its Sittings for the general business of
the Coiu-t, under the Comity Courts Acts.

10. Subject to the provisions of the Act, the times of the Sitting Times for

of each Court, other than the High Court in matters of the winding- holding
up of Companies shall be those which are appointed for the trans- Courts other
action of the general business of the Court, unless the Judge of than the High
any such Coixrt shall otherwse order. Court.

Proceedings.

11.^—(1.) Every proceeding in a winding-up matter shall be Title of pro-

dated, and shall with any necessary additions, be intituled as ceedings.

follows :—

•

Forms 1 and

In the Court
Companies (VVinding-Up)

In the IVIatter of the Companies (ConsoUdation) Act, 1908.

with the name of the matter to wliich it relates. Numbers and
dates may be denoted by figures.

(2.) The first proceeding in every winding-up matter shall

have a distinctive nmnber assigned to it in the office of the Regis-
trar, and all proceedings in any matter subsequent to the first pro-
ceeding shall bear the same number as the fust proceeding.

12. All proceedings shall be written or printed, or partly %^Titten Written or
or partly printed on paper of the size of 13 inches in length and printed
8 inches in breadth, or thereabouts, and must have a stitching proceedings,
margin ; but no objection shall be allowed to any proof or affidavit

on account only of its being wTitten or printed on paper of other
size.

13. All orders, summonses, petitions, warrants, process of any Process to bo
kind (including notices when issued by the Court) and office copies sealed.

in any winding-up matter shall be sealed.

14. Every summons in a winding-up matter in the High Court Jssuc of
shall be prepared by the Applicant or his Solicitor, and issued from Summonses,
the oflfice of the Registrar. A summons, when sealed, shall bo
deemed to be issued. The per.son obtaining the summons shall

leave in the Registrar's office a duplicate wliich shall be stamped
with the prescribed stamp and filed.

15. Every order, whether made in Court or in Chambers in Orders,

the winding-up of a Company shall be drawn up by the Registrar,

unless in any proceeding, or cla-sses of proceedings, the Judge or
Registrar who makes the order shall direct that no order need be
ch'awn up. Where a direction is given that no order need be drawn
up, the note or memorandum of the order, signed or initialled by
the Judge or the Registrar making the order, shall be sufficient

evidence of the order having bitMi made.
16. All petitions, affidavits, summonses, orders, proofs, notices, File of pro-

depositions, bills of costs and (jther proceedings in the High Court ceedings in
in a winding-up matter shall be kept and remain of record in the office of

office of the Registrar and, subject to the directions of the Court, Registrar
shall be placed in one continuous file, and no proceeding in any (High Court),
winding-up matter shall be filed in the Central Office.

17. In Courts other than the High Court a file of proceedings File of pro-
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in every winding-up matter shall be kept on which, subject to the
directions of the Court, all petitions, affidavits, summonses, orders,

proofs, notices, depositions, and other proceedings in the matter
shall be placed and remain of record as far as possible in continuous
order.

18. In every Court all office copies of petitions, affidavits,

depositions, papers and writings, or any parts thereof, required
by the Official Receiver or any liquidator, contributory, creditor,

officer of a Company, or other person entitled thereto, shall be
provided by the Registrar, and shall, except as to figures, be fairly

written out at length, and be sealed and delivered out ^vithout

any unnecessary delay, and in the order in wliich they shall have
been bespoken.

19. Every person who has been a director or officer of a Com-
pany which is being wound up, and every duly authorised officer

of the Board of Trade, shall be entitled, free of charge, and every
contributory and every creditor whose claim or proof has been
admitted, shall be entitled on payment of a fee of one shilling for

each hour or part of an hour occupied, at all reasonable times, to
inspect the file of proceedings and to take copies or extracts from
any document therein, or to be furnished with such copies or

extracts at a rate not exceeding fourpence per folio of seventy-two
words.

20. Where, in the exercise of their functions under the Act or
Rules, the Board of Trade or the Official Receiver requires to in-

spect or use the file of proceedings the Registrar shall (imless the
file is at the time required for use in Court or by liim) on request,

transmit the file of proceedings to the Board of Trade or Official

Receiver, as the case may be.

21. Every officer of a Court who shall receive any document
to wliich an adliesive stamp shall be affixed, shall immediately
upon receipt of the document deface the stamp thereon, in the
High Court in such manner as the Commissioners of Inland Revenue
may from time to time direct, and in any other Court by writing
partly on the stamp and partly on the document the name of the
matter, or in such other manner as the Commissioners of Inland
Revenue may from time to time direct, and no such document shall

be filed or delivered until the stamp thereon shall have been defaced
in manner aforesaid ; and it shall be the duty of the party pre-

senting or receiving such document to see that the defacement
hereby prescribed has been duly made.

Service and Execution of Process and Enforcement
OF Orders.

Duties of 22.—(1) It shall bo the duty of the High Bailiff of a County
Bailiff in Court to serve such orders, summonses, petitions and notices as

County the Court may require liim to serve ; to execute warrants and
Court. other process ; to attend any sittings of the Court (but not sittings

in Chambers) ; and to do and perforin all such tilings as may be
required of him by the Court.

(2.) But this rule shall not bo construed to require any order,

summons, petition, or notice to bo served by a bailiff or officer of

the Coiu't which is not specially by the Act or Rules required to be
so served, unless the Court in any particular proceeding by order

specially so directs.

Service. 23.^(1.) All notices, summonses, and other documents other

than those of which personal service is required, may be sent by
prepaid post letter to the last known address of the person to be
served therewith ; and the notice, summons, or document shall

be considered as served at the time that the same ought to be
delivered in the due course of post by the post office, and notwith-
standing the same may be returned by the post office.

(2.) No service shall be deemed invalid by reason that the
name, or any of the names other than the surname of the person

to be served, has been omitted from the document containing the
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person's name, provided that the Court is satisfied that in other
respects the ser\dce of the document has been sufficient.

24.—(1.) Every order of a Couit having jurisdiction to wind Enforcement
up a Company, made in the exercise of the powers conferred by of Orders,
the Acts and Rules, may be enforced by such Court as if it were a
judgment or order of the Court made in the exercise of its ordinary
jmisdiction.

(2.) Every such order of a County Com-t, and every process
issued therein may be enforced, executed and deah with not only
by such Court, but by any County Court, whetluT such County
Court has or has not jm-isdiction to wind up a Compiiiiy, as if such
order or process were made or issued for tlie enforcement of a judg-
ment or order made by such last mentioned Court in the exercise

of its ordinary jurisdiction.

Petition.

25. Every petition for the winding-up of a Company by the Form of

Covu't, or subject to the supervision of the Coiut, sh-.M bo in the petition.

Forms Nos. 4 and 5 in the Appendix with such variatioiis as circum- Forms 4
stances may require. aiid 5.

26. A petition shall be presented at the office or chambers of p , ...

the Registrar, who shall appoint the time and place at which the , '
. .

petition is to be heard. Notice of the time and place appointed for "

hearing the petition shall be written on the petition and sealed

copies thereof, and the Registrar may at any time before the Petition

has been advertised, alter the time appointed, and fix another
time.

27. Every petition shall be advertised seven clear days before Advertisc-

the hearing as follows :

—

ment of

(1.) In the case of a Company whose registered office, or if petition,

there shall be no such office, then whose principal or last Form G.

known principal place of business is or was situate within

ten miles of the principal entrance of the Royal Coiu"ts of

Justice once in the London Gazette, and once at least in

one London daily morning newspaper, or in such other

newspaper as the Court directs.

(2.) In the case of any other Company, once in the London
Gazette, and once at least in one local newspaper circulating

in the district where the registered office, or principal or

last known principal place of business, as the case may
be, of such Companj' is or was situate, or in such other
newspaper as shall bo directed by the Coiu-t.

(3.) The advertisement shall state the day on which the petition

was presented, and the name and address of the petitioner,

and of his solicitor and London agent (if any), and shall

contain a note at the foot thereof, stating that any person

who intends to appear on the hearing of the petition,

either to oppose or support, must send notice of his inten-

tion to the petitioner, or to his solicitors or Lf)ndoii agt>nt,

within the time and manner prescribed by Rule '.V.i, and
an advertisement of a petition for the winding-up of a
Company by tho Court which does not contain such a
note shall bo deemed irregular.

And if tho Petitioner or liis Solicitor dr)cs not within the time
hereby proscribed or within such extended time as the Registrar

may allow duly advertise tho Petition in tlio maimer prescribed by
the said Rule the appointment of the time and place at which the

L'etition is to be heard sliall b(> cancelled by the Registrar and the

Petition shall be removed from the file in the Companies (Winding-
up) Oftico unless tho Judge or tho Registrar shall otherwise direct.

28. Every petition shall, imless presented by the Company, Service of
bo served upon the Company at the registered office, if any, of petition,
the Company, and if there is no registered office, then at the principal

j,^,,^^^™ 7
or last known principal placo of bvisiness of the Company, if any , /

such can be found, by leaving a copy with any member, officer, or
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servant of the Company there, or in case no such member, officer, or
servant can be foimd there, then by leaving a copy at such regis-

tered office or principal place of business, or by serving it on such
member or members of the C'ompajiy as the Court may chrect

;

and where the Company is being wound u]) voluntarily, the petition

shall also be served upon the Liquidator (if any), appointed for the
piu'pose of winding-up the affairs of the Company.

29. Every petition for the winding-up of a Compajiy by the
Court, or subject to the supervision of the Court, shall be verified

by an affidavit referring thereto. Such affidavit shall be made by
the petitioner, or by one of the petitioners, if more than one, or, in

case the petition is presented by a corporation, by some director,

secretary, or other principal officer thereof, and shall be sworn
after awd filed wathin four days after the petition is presented, and
such affidavit shall be sufficient primdfacie evidence of the statements
in the petition.

30. Every contributory or creditor of the Company shall be
entitled to be firrnished, by the solicitor of the petitioner with a
copy of the petition, within 24 hours after requiring same, on paying
the rate of 4(1. per folio of 72 words for such copy.

Official Receiver as Provisionai, Liquidator.

31.—(1.) After the presentation of a petition, upon the applica-

tion of a creditor, or of a contributory, or of the Company, and
upon proof by affidavit of sufficient gi-ounds for tlie appointment
of the Official Receiver as Provisional Liquidator, the Coiu-t, if it

thinks fit, and upon such terms as in the opinion of the Court shall

be just and necessary, may make the appointment.
(2.) The Order appointing the Official Receiver to be Pro-

visional Liquidator, shall bear the number of the petition, and
shall state the nature and a short description of the property of

which the Official Receiver is ordered to take possession, and the
duties to be performed by the Official Receiver.

(3.) Subject to any Order of the Covu-t, if no order for the
winding-up of the Company is made upon the Petition, or if an
order for the winding-up of the Company on the Petition is re-

scinded, or if all proceedings on the petition are stayed, or if an
order is made continuing the voluntary winding-up of the Company
subject to the supervision of the Court, the Official Receiver as

Provisional Liquidator shall be entitled to be paid, out of the pro-

perty of the Company, all the costs, charges, and expenses properly

incurred by him as Provisional Liquidator, including the fees payable
to the Board of Trade under the scale of fees in force for the time
being, and may retain out of such property the amounts of such
costs, charges, expenses, and fees.

Hearing of Petitions and Orders Made Thereon.
32, After a petition has been presented, the petitioner, or his

Solicitor, shall, on a day, to be appointed by the Registrar, attend

before the Registrar and satisfy liim that the petition has been

duly advertised, that the prescribed affidavit verifying the state-

ments therein and the affidavit of service (if any) have been duly

filed, and that the provisions of the Rules as to petitions for winding-

up Companies have been duly complied with by the petitioner.

No order for the winding-up of a Company shall be made on the

petition of any petitioner who has not, prior to the hearing of the

petition, attended before the Registrar at the time appointed, and
satisfied him in maimer required by tliis Rule.

33. Every person who intends to appear on the hearing of a

petition sliall serve on, or send by post to, the petitioner, or his

solicitor or London agent, at the address stated in the advertise-

ment of the petition, notice of his- intention. The notice shall con-

tain the addi-ess of such person, and shall be signed by him or by
liis sohcitor or London agent, and shall be served, or if sent by post

shall be posted in such time as in ordinary com-se of post to reach

the address not later than six o'clock in the afternoon of the day
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previous to the day appointed for tho hearing of the petition. The
notice may be in Form 11 with such variations as circumstances Form 11.

may require. A person who has failed to comply with this Kulo
shall not, without the special ksavo of tho Court, bo allowoil to
appear on tho hearing of the petition.

34. Tho petitionor, or Ms solicitor or London agi^it, shall prepare List of names
a list of the names and addresses of tho persons who have given and addresses
notice of their intention to appear on tho hearing of the petition, of persons
and of their respective solicitors, which shall be in Form 12. On who appear
the day appointed for hearing the petition a fair copy of tho list on the
(or if no notice of intention to appear has been given a statement in petition,

writing to that effect) shall be handed by the petitioner, or his Form 12.
solicitor or London agent, to the Court prior to the hearing of the
petition.

35.—(1). Affidavits in opposition to a petition that a Company AflSdavits in
may be wound up under the order or subject to the supervision of opposition
the Court shall be filed within seven days of the date on wliich the and reply,
allidavit verifying the petition is filed, and notice of tho filing of

every affidavit in opposition to such a petition shall be given to tho
petitioner or the solicitor or London agent of the petitioner, on the
day on wliich tho affidavit is filed.

(2.) An affidavit in reply to an affidavit filed in oppo.sition to
a petition shall be filed within tlu'ce days of the date on wliich
notice of such affidavit is received by the petitioner or the solicitor

or London agent of tho petitioner.

36. When a petitioner consents to withdraw his petition, or Substitution
to allow it to be dismissed, or the hearing adjom-ned, or fails to of creditor
appear in support of his petition when it is called on in Court on or contiibii-

tho day originally fixed for the hearing thereof, or on any day to tory fur with-
which the hearing has been adjourned, or, if appearing, does not drawing
apply for an order in the terms of tho prayer of his petition, the petitioner.

Court may, upon such terms as it may think just, substitute as
petitioner any creditor or contributory who in the opinion of the
Coui't would have a right to present a petition, and wlio is desirous
of prosecutijig the petition.

Order to Wind-up a Company.

37. When an order for the winding-up of a Company, or for Notice that
the appointment of the Official Receiver as i'rovisit)nal Liquidator Aviiulin"-up
prior to the malcing of an order for tho winding-up of the Company, order has
has been pronoiniced in Court, the Registrar shall, on the same been pro-
day, send to the Official Receiver a notice informing liim that tho nouneed to
order has been pronounced. be given to

The notice may bo in Forms 13 and 14 respectively, with such Othcial
variations as circumstances may require. Receiver.

38. It shall be tlie duty of the petitioner, or his solicitor or Forms 13 and
London agent, and of all other persons who have apjjeared on 14.

the hearing of the petition, at latest on tho day following the day Documents
on which an order for the winding-up of a Company is pronounced

f,,^ drawing
in Court, to leave at the Registrar's office all the documents re- „., Q,-tler to
quired for tho pvu-pose oi enabling the Registrar to complete tho |„. ],.f^ wj^ij
order forthwith. Re"istrar

39. It shall not bo necessary fur the Registrar to niako an No'^anpoint-
appointmeiit to settle the order, miles.s in nity ])articular ca.se the im-ut, for set-
special circumstances maUi^ an appointment necessary. tliim order

40. An order to wind up a Company shall contain at tho foot /. . . ,

thereof a notice stating that it \\ill be tlie duty of the person who ••

is at the time Secretary t)r (ihief officer of the Company, and of such i
°" "

of tlio persons who are liable to make t)ut «)r concur in making out „
the Company's statement of affairs as tlio Official Jieceiver nuiy *''^"''^^''' '^•

require, to attend on tho Official lieceivi-r forthwith on the .service

of tho order at tht< j^lai^o mentioned therein.

41.—(1.) When an ordrr tiiat a Company be wound up, or for Transmission
the appointment of tho Oflicial Receiver as I'rovisional Liquidator and advertise-
has been made :

—

uieut of
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Avinding-up (a.) Three copies of the order sealed with the seal of the Court
order. shall forthwith be sent by post or otherwise by the Regis-

trar to the Official Receiver.

(6.) The Official Receiver shall cause a sealed copy of the order
to be served upon the Secretary or other Chief Officer of

the Company at the registered office of the Company (if

. any), or upon such other person or persons, or in such
other manner as the Coiu-t may direct, and if the order is

that the Company be wound up by the Coui't, shall forward
to the Registrar of Companies the copy of the order wliicli

by Section 143 of the Act is directed to be so forwarded
by the Company,

(c.) The Official Receiver shall forthwith give notice of the
order to the Board of Trade, who shall forthwith cause
the notice to bo gazetted.

Form 17. i*^-)
"^''^ Official Receiver shall forthwith send notice of the
order to such local paper as the Board of Trade may
from time to time direct, or, in default of such direction,

as he may select.

Form 10. (^•) -^'^ order for the winding-up of a Company, subject to the
supervision of the Court, shall before the expiration of twelve days
from the date thereof be advertised by the petitioner, once in the
London Gazette, and shall be served on such persons (if any) and.

in such manner as the Cotu-t shall direct.

Transfer of

actions.

Transfer of

proceedings
by Judge of

High Court.

Form 18.

Transfer of

proceedings
by Judge of

Court other
than High
Court or Pa-
latine Court.
Form 18.

Notice of
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Official
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Transfers of Actions and Proceedings.

42.—(1.) Where an order has been made in the High Court
for the winding-up of a Company the Judge shall have power,
without further consent, to order the transfer to him of any action,

cause or matter pending in any other Coiu-t or Division brought or

continued by or against the Company, and any action or proceeding
by a mortgagee or debenture holder of the Company against the
Company, for the pvu-pose of realising his security, or by any other

person for the purpose of enforcing a claim against the Company's
assets or property, wliich is pending m the High Cotu-t or before

any Judge thereof shall without further order be transferred to the

Judge of the High Court. In the case of applications in Chambers
in actions so transferred where the practice in winding-up is different

from the practice in the Chancery Division the practice in winding-
up shall prevail.

(2.) Where any action brought by or against a Company against

which a winding-up order has been made is transferred to the Judge
of the High Court, the Registrar may, under the general or special

directions of the Judge, hear, determine and deal with any applica-

tion, matter, or proceeding which, if the action had not been trans-

ferred, would have been determined in Chambers. These pro-

visions shall apply to the proceedings in any action in wliich by the

Rules of the Supreme Cotut or otherwise the Chamber proceedings

are directed to be dealt with by the Registrar.

43. The Judge of the High Cotu-t may at any time, for good
cause shown, order the proceedings in any Court other than the

High Court to be transferred to the High Court, or any proceedings

in the High Cotu-t to be transferred from the High Coui-t to any
other Cotu-t.

44. The Judge of any Court, other than the High Court or a

Palatine Court, may at any time, for good cause shown, order any
proceedings which have been commenced or are pending in his

Court to be transferred to any Court which has jtu-isdiction to order

the winding-up of a Company, not being the High Court or a Palatine

Court.
45. In a winding-up by the Court, notice of an application for

a transfer of proceedings shall before the hearing thereof, be served

by the applicant on the Official Receiver of the Court in wliich the

proceedings are pending and on the Official Receiver of the Court

to which the proceedings are sotight to be transferred.
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40. When an order for the transfer of proceedings has been Procedure
made : where

(1.) The person on whose application the transfer has been proceedings
made shall lodge with the Registrar of the Court to which transferred,
the proceedings are transferred a sealed copy of the order „ ,,.

of transfer.
^^ ^^'"'^^-

(2.) In a winding-up by the Court the Official Receiver of (ho
Court to wliich the proceedings are transferred shall

become the Official Receiver in the proceedings.

(3.) The records of the proceedings shall be transmitted to the
Registrar of the Court to which Iho proceedings are trans-

ferred, and in a winding-up by the Coiu't sucli Registrar,
• as soon as ho has recoivod the records, shall give notice

of the transfer to the Official Receiver of his Court, who
shall give notice of the transfer to the Board of Trade.

(4.) The proceedings shall receive a new distinctive mun)>er.
47. Whenever the Lord Chancellor, by order under his hand, Transfer of

shall exclude any County Court from liaving jurisdiction under jurisdiction

the Act, or shall attach the district or any part of the dLstrict of a of County
County Court to the High Court, or any other Comity Court, <>r Court,

shall detach the district or any part of the district of any County
Court from the district and jurisdiction of the High Court, any
winding-up matters pending in the Court or district to which the
order relates shall become transferred to such Coiu-t as shall bo
mentioned for the purpose in the order ; and, thereupon, the Rules
as to transfer of proceedings shall apply to the transfer of such
pending proceedings in all respects as if the proceedings had been
transferred by order of a Court having power to transfer proceedings.

Special Manager.

48.—(1.) An application by the Official Receiver for the appoint- Appointment
ment of a special manager shall be supported by a report of the of Spec-ial

Official Receiver, which shall be placed on the file of proceedings, Manager,

and in which shall bo stated the amount of remuneration which,
in the opinion of the Official Receiver, ought to be allowed to the
special manager. No affidavit by the Official Receiver in support
of the application shall be required.

(2.) The remuneration of the special manager shall, unless

the Coiu-t otherwise in any special case directs, bo stated in the
order appointing him, but the Coiu-t may at any subsequent time
for good cause shown make an order for payment to the special

manager of further remuneration.
(3.) A copy of the order appointing a special manager shall be

transmitted to the Board of Trade by the Official Receiver.

49. Every special manager shall account to the Official Receiver, Accounting
and the Special Manager's accounts shall be verified by affidavit, by Special

and, when approved by the Official Receiver, the totals of the Manager,
receipts and payments shall be added by the Official Receiver to p- __ on
his accounts.

Statement or Affairs.

50.—(1.) Every person who imder section 147 of the Act, has Preparation
been required by the Official Receiver to submit and verify a state- of statement
ment as to the affairs of the Company, sliall l)0 furnished by the of affairs.

Official Receiver with forms and instructions for the preparation p oi-

of the statement. The statement shall be made out in duplicate,

one copy of which shall be verified by affidavit. The Official

Receiver shall cause to be filed with the Registrar the verified

statement of affairs.

(2.) The Official Receiver may from time to time hold personal

interview^with every such person for the purpose of investigating

the Comp^y's affairs, and it shall be the duty of every such person
to attend on the Official Receiver at such time and place as tho
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Official Receiver may appoint and give the Official Receiver all

information that he may require.

51. When any person requires any extension of time for sub-
mitting the statement of affairs, ho shall apply to the Official Re-
ceiver, who may, if he thinks fit, give a written certificate extending
the time, which certificate sliall be filed with the proceedings in the
winding-up and shall render an application to the Coiu-t unnecessary.

52. After the statement of affairs of a Company has been sub-
mitted to the Official Receiver it shall be the duty of each person
who has made or concurred in making it, if and when required, to

attend on the Official Receiver and answer all such questions as
may be put to him, and give all such further information as may
be required of him by the Official Receiver in relation to the State-

ment of AiTairs.

53. Any default in complying with the requirenxents of section

147 of the Act, may be reported by the Official Receiver to the Court.
54. A person who is required to make or conciu" in making any

statement of affairs of a Company shall, before incurring any costs

or expenses in and about the preparation and making of the state-

ment, apply to the Official Receiver for his sanction, and submit a
statement of the estimated costs and expenses which it is intended
to incur ; and, except by order of the Court, no person shall be
allowed out of the assets of the Company any costs or expenses
wliich have not before being inciu-red been sanctioned by the
Official Receiver.

Appointment of Liquidator in a Winding-up by the Court.

Appointment 55.—(1.) As soon as possible after the first meetings of creditors

of Liquidator and contributories have been held the Official Receiver, or the
on report of Cliau-man of the meeting, as the case may be, shall report tlie result

meetings of of each meeting to the Court.
creditors and (2.) Upon tlie result of the meetings of creditors and contri-

contribu- butories being reported to the Court, the Court may, if the meeting
toriea. of creditors and the meeting of contributories have each passed

Form 27. *''^® same resolutions, or if the resolutions passed at the two meetings
are identical in effect, upon the application of the Official Receiver,
forthwith make the appointments necessary for giving effect to

such resolutions. In any other case the Court shall, on the apphca-
tion of the Official Receiver, fix a time and place for considering
the resolutions and determinations (if any) of the meetings, deciding

differences (if any), and making such order as shall be necessary.

(3.) When a time and place have been fixed for the considera-

tion of the resolutions and determinations of the meetings, such
time and place sliall be advertised by the Official Receiver in such
manner as the CoLirt shall direct, but so that the first or only ad-

vertisement shall be published not less than seven days before the

time so fixed.

(4.) Upon the consideration of the resolutions and determina-

tions of the meetings the Coiu-t shall hear the Official Receiver and
any creditor or contributory.

(5.) If a Liquidator is appointed a copy of the order appointing

him sliall bo transmitted to the Board of Trade by the Official

Receiver, and the Board of Trade shall, as soon as the Liquidator

Forms 28 and has given secutrity, cause notice of the appointment to be gazetted.

103 (7). The expense of gazetting the notice of the appointment shall be

paid by the Liquidator, but may be charged by him on the assets

of the Company.
Form 30. (0.) Every appointment of a Liquidator or Committee of In-

spection shall be advertised by the Liquidator in such manner as

the Court directs immediately after the appointment has been

made, and tlie Liquidator has given the required security.

(7.) If a Liquidator in a wmdiiig-up by the Court shall die, or

resign, or be removed, another Liquidator may be appointed in his

place in the same manner as in the case of a first appointment, and
the Official Receiver shall, on the request of not less than one-
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tenth in value of the creditors or contributorie.s summon meetings
for the purpose of d(?termining whether or not the vacancy shall

be filled ; but none of the provisions of this Rule shall apply where
the Liquidator is released luider section 157 of the Act in which
case the Official Receiver shall remain Liquidator.

5(i. When the Official Receiver is Lirpiidator of a Company he Style of

shall be styled " Official Receiver and Liquidator." Official

Receiver

Skcurity by Liquidator or Special Manager in a when he is

Winding-up by the Court. Liquidator.

57. In the case of a Special Manager or a Liquidator other than Standing
the Official Receiver, the following provisions as to security shall Security to
have effect, namely :—— Board of

(1.) The security shall be given to such officers or persons, and Trade,
in such manner as the Board of Trade may from time to

time direct.

(2.) It shall not be necessary that security sliall be given in

each separate winding-up ; but security may 1)0 given
either s|)ocially in a particular windiiig-u|>, or generally,

to be availal)le for any winding-up in which the person
giving security may be appointed, either as Liquidator or

Special Manager.
(3.) The Board of Trade shall fix the amount and nature of

such security, ami may from time to time, as they think
fit, either increase or diminish the amount of special or
general security which any person has given.

(4.) The certificate of the Board of Trade that a Liquidator or Form 29.
Special Manager has given security to their satisfaction

shall l)e filed with the Registrar.

(5.) The cost of fiu'nishing the required security l)y a Licpiidator

or Special Manager, including any premiums wliich ho
may pay to a Guarantee Society, shall be borne by him
personally, and shall not be charged against the assets

of the Company as an expense incurred in the winding-up.
58.—(1.) If a Liquidator or Special Manager fails to give the Failure to

required security within the time stated for that purpose in the give or keep
order appointing him, or any extension thereof, the Official Receiver up security,

shall report such failure to the Coiu-t, who may thereupon rescind

the order appointing the Liquidator or Special Manager.
(2.) If a Liquidiitor or Special Manager fails to keep up his

security, the Official Receiver shall report such failure to the Court,
who may thereupin remove the Liquidator or Special Manager,
and make such order as to costs as the Court shall think fit.

(3.) Where an order is made under this Rule rescinding an
order for the appointment of or removing a Liquidator, the Court
may direct that another Liquidator is to be appointed and there-

upon the same meetings shall be summoned and the same pro-

ceedings may be taken as in the case of a first appointment of a
Liquidator.

Public Examination.

59. A report made by the Official Receiver pursuant to Section Report of

148 of the Act shall state, in a narrative form, the facts and malt<^rs Olii.jal

which t.iio Ollicial Receivtu desin« to bring to th(' notice of tlm l?(,ccivor to
Court, and his opinion iis required by the said section. bo tiled.

G(». The Official Receiver may apply to the Court to fix a day Appointmonfc
for the coiisiflei'ation of the report, and on such ajiplication the „f time for
Court shall ajipoint a day on which the report shall be consideretl. consideration

61. The consideration of the report shall l)e Ijeforo the Judge f,f pj.p,,^^.

of the Coiu"t personally in Chambers, and the Official Receiver Considcntioa
shall personally, or by Counsel or Solicitor, attend the considera- £ -QpQj./
tion of the re{)ort, and give the Court any further information or
explanation with • eference to the matters stated in the report
which the Court may n^tpiire.

02. Where the Judge makes an order under section 175 of Procedure

S.C.L. 5 A
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the Act, directing any person or jiersons to attend for public

examination :

—

(a.) The examination shall be held before the Judge. Pro-

vided that in the High Court the Judge may direct that

the whole or any part of the examination of any such
person or persons be held before the Registrar, or l^efore

any of the persons mentioned in sub-section 9 of the said

section.

(&.) The Judge may, if he thinks fit, either in the order for

examination, or by any sulasequent order, give directions

as to the special matters on which any such person is to

be examined.
(c.) Where on an examination held before the Registrar, or

one of the persons mentioned in sub-section 9 of the said

section, he is of opinion that such examination is being

unduly or imnecessarily protracted, or for any other

sufficient cause, he may adjourn the examination of any
person, or any part of the examination, to be held Ijefore

the Judge.
63. Upon an order directing a person to attend for public

examination being made, the Official Receiver shall apply for

the appointment of a day on which the public examination is to

be held.

64. A day and place shall be appointed for holding the public

examination, and notice of the day and place so appointed shall

be given by the Official Receiver to the person who is to be examined
by sending svich notice in a registered letter addressed to his usual

or last known address.
65.—(1.) The Official Receiver shall give notice of the time

and place appointed for holding a public examination to the creditors

and contributories by advertisement in such newspapers as the

Board of Trade from time to time direct, or in default of any such

direction as the Official Receiver thinks fit, and shall also forward

notice of the appointment to the Board of Trade to be gazetted.

(2.) Where an adjournment of the public examination has

been directed, notice of the adjournment shall not, unless otherwise

directed by the Court, be advertised in any newspaper, but it shall

be sufficient to publish in the gazette a notice of the time and place

fixed for the adjourned examination.
66.—(1.) If any person who has been directed by the Court

to attend for public examination fails to attend at the time and
place appointed for holding or proceeding with the same, and
no good cause is shown by him for such failure, or if before the

day appointed for the examination the Official Receiver satisfies

the Court that such person has absconded, or that there is reason

for believing that he is about to abscond with the view of avoiding

examination, it shall be lawful for the Com-t, upon its being proved

to the satisfaction of the Coiu-t that notice of the order and of the

time and place appointed for attendance at the public examination

was duly served, without any further notice, to issue a warrant for

the arrest of the person rec|uired to attend, or to make such other

order as the Coiu't shall think just.

(2.) A warrant of arrest issued by the High Coiu-t under tliis

Rule shall be issued in the Central Office of the Supreme Court

pursuant to an order of the Court directing such issue.

67. The notes of every public examination shall, after being

signed as required by Section 175 (7) of the Act, be filed with the

Registrar.

Proceedings against Delinquent Directors, Promoters,
AND Officers.

68.—(1.) An application under section 215 of the Act shall in

any Court other 1 1 n the High Court be made by motion to the

Court. In the High Court the application shall be made, by a

summons returnable in the first instance in Chambers, in which

summons shall be stated the nature of the declaration or order for

1
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which application is made, and the gi-oimds of tlie appHcation, and
which siuninons, unless otherwise ordered by the Court, shall be
served, in the manner in which an originating summons is required
by the Rules of the Supreme Court to be served, on every person
against whom an order is sought, not less than eight days before
tiie day named in the summons for hearing the application. Where
the application is made by the Official Receiver or Liquidator he
may make a report to the Court stating any facts and information
on which he proceeds which are verified by affidavit, or derived
from sworn evidence in the proceedings. Where the apphcation
is made by any other person it shall be supported by affidavit to

be filed by him.
(2.) On the return of the sunimons the Court may give such

directions as it shall think fit for the hearing of the summons before
the Judge in Coiurt, the taking of evidence wholly or in part by
affidavit or orally, and the cross-examination either before the
Judge on the hearing m Court or in Chambers of any deponents to

affidavits in support of or in opposition to the apphcation.
69. Where the apphcation is made by motion, notice of the Notice of

intended motion shall be served on every person against whom application,
an order is sought, not less than eight days before tlae day named
in the notice for hearing the motion. A copy of every report and
affidavit intended to be used in support of the motion shall be
served on every person to whom notice of motion is given not less

than four days before the hearing of the motion.
70. Where in the coiu-se of the proceedings in a winding-up Use of

by the Court an order has been made for the public examination depositions
of persons named in the order pursuant to section 175 of the Act, taken at
and it appears from the examination that the persons examined, public exami-
or some of them, have misapphed, or retained, or become liable, nations,
or accoiuitable for moneys or property of the Company, or been
guilty of misfeasance or breach of trust in relation to the Company
then in any proceedings subsequently instituted under section 215
of the Act, for the purpose of examining into the conduct of the
said persons, or any of them, and compelling repayment or restora-
tion to the Company of any moneys or property, or contribution
by way of coinpensation to the assets of the Company by such
persons or any of them, the verified notes of the examination of
each person who was examined luider the order shall, subject as
hereinafter mentioned, and to any order or directions of the Court
as to the manner and extent in and to which the notes shall be
used, and subject to all just exceptions to the admissibility in
evidence against any particular person or persons of any of the
statements contained in the notes of the examinations, be ad-
missible in evidence against any of the persons against whom the
apphcation is made, who, iinder section 175 of the Act, and the
order for the pubhc examination, was or had the opportunity of

being present at and taking part in the examination. Provided
that before any such notes of a public examination shall bo used
on any such apphcation, the person intending to use the same shall,

not less than fifteen days before the day appointed for hearing the
apphcation, give notice of such intention to each person against
whom it is intended to use such notes, or any of them, specifying
the notes or parts of the notes which it is intended to read against
him, and fiumish liim with copies of such notes, or parts of notes
(except notes of the person's own depositions), and provided also

that every person against whoni the application is made shall be
at liberty to cross-examine or re-examine (as the case may be) any
person the notes of whose examination are read, in all respects as

if such person had made an affidavit on the application.

Witnesses and Depositions.

71. If the Com:t or the officer of the Coiu-t before whom any ghorth I
examination under the Act and Rules is directed to be held shall '

^

in any case, and at any stage of the proceedings, be of opinion that



1460 Appendix

Forms 34 and
35.

Committal of

contumacious
witness.

Form 38.

Depositions

at private

examinations.

Report by
Official

Receiver
on arrange-
ments and
compromises.

Collection

and distri-

bution of

it would be desirable that a person (other than the person before

whom an examination is taken) should be appointed to take down
the evidence of any person examined in shorthand or otherwise,

it shall be competent for the Court or officer aforesaid to make
such appointment. The person at whose instance the examination

is taken shall nominate a person for the purpose, and the person

so nominated shall he ai^pointed, unless the Court or oflticer holding

the examination shall otherwise order. Every person so appointed

shall be paid a sum not exceeding ono guinea a day, and a suni not

exceeding Sd. per folio of 90 words for any transcript of the evidence

that may be required, and such sums shall be paid by the party at

whose instance the appointment was made, or out of the assets of

the Company as may be directed by the Court.
72.—(1.) If a person examined before a Registrar or other

officer of the Court who has no power to commit for contempt of

Com-t, refuses to answer to the satisfaction of the Registrar or

officer any question which he may allow to be put, the Registrar

or officer shall report such refusal to the Judge, and upon such
report being made the person in default shall be in the same position,

and be dealt with in the same manner as if he had made default in

answering before the Judge.
(2.) The report shall be in writing, bvit without affidavit and

shall set forth the question put, and the answer (if any) given by
the person examined.

(3.) The Registrar or other officer shall, before the conclusion

of the examination at which the default in answering is made,
name the time when and the place where the default will be re-

ported to the Judge, and upon receiving the report the Judge may
take such action thereon as he shall think fit. If the Judge is

sitting at the time when the default in answering is made, such
default may be reported immediately.

73.—(1.) The Official Receiver may attend in person, or by
an assistant Official Receiver, any examination of a witness under
section 174 of the Act, on whosesoever application the same has
been ordered, and may take notes of the examination for his own
use, and put such questions to the persons examined as the Coiu-t

may allow.

(2.) The notes of the depositions of a person examined under
section 174 of the Act, or under any order of the Coiu-t before the
Court, or before any officer of the Court, or person appointed to
take such an examination (other than the notes of the depositions
of a person examined at a public examination under section 175 of

the Act) shall not be filed, or be open to the inspection of any
creditor, contributory, or other person, exc=>pt the Official Receiver
or Liquidator, luiless and until the Court shall so direct, and the
Coiurt may from time to time give such general or special directions
as it shall think expedient as to the custody and inspection of such
notes and the furnishing of copies of or extracts therefrom.

Arrangements with Creditors and Contributories in a
Winding-up by the Court.

74. In a winding-up by the Court if application is made to the
Coiu't to sanction any compromise or arrangement the Court may,
Ijefore giving its sanction thereto, hear a report by the Official
Receiver as to the terms of the scheme, and as to the conduct of
the directors and other officers of the Company, and as to any
other matters which, in the opinion of the Official Receiver or the
Board of Trade, ought to be brought to the attention of the Court.
The report shall not be placed upon the file, unless and until the
Court shall direct it to be filed.

Collection and Distribution of Assets in a Winding-up
BY THE Court.

"^5.—(1.) The duties imiDosed on the Court by section 163 (1)
of the Act, in a winding-up by the Coiu-t with regard to the collec-
tion of the assets of the Company and the application of the assets
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in discharge of the Company's Habihties shall be discharged by Company's
the Liquidator as an officer of the Court subject to the control of assets by
the Coiu-t. Liquidator.

(2.) For the purpose of the discharge by the Liquidator of tlie

duties imposed by section 163 (1) of the Act, and Sub-rule (1) of

this Rule, the Liquidator in a winding-up by the Court shall for

the purpose of acquiring or retaining possession of the property of

the Company, be in the same position as if he were a Receiver of

the property appointed by the High Court, and the Court may, on
his application, enforce such acquisition or retention accordingly.

7(j. The powers conferred on the Coiu't by section 164 of the Power of

Act shall be exercised by the Liquidator. Any contributory for Liquidator to

the time lieing on the list of contributories, trustee, receiver, banker require

or agent or officer of a Company which is Jieing wound up imder delivery of

order of the Court shall, on notice from the Liquidator and within property,

such time as he shall ))y notice in writing require, pay, deliver,
Pqj.j^ 42

convey, surrender or transfer to or into the hands of the Licpiidator

any sum of money or balance, books, papers, estate or effects \^'hich

happen to be in his hands for the time being and to \yhich the
Company is primd facie entitled.

List of Contributories in a Winding-up by the Court.

77. The Liquidator shall with all convenient speed after his Liquidator to

appointment settle a list of contributories of the Coiupany, and settle list of

shall appoint a time and place for that purpose. The list of con- contribu-

triliutories shall contain a stateiuent of the address of, and the tories.

number of shares or extent of interest to be attributed to each
Pqj.j^^ 40

contributory, and shall distinguish the several classes of contri-

Ijutories. As regards representative contributories, the Licjuidator

shall, so far as practicable, observe the requirements of section 163

(2) of the Act.
78. The Liquidator shall give notice in writing of the time and Appoint-

place appointed for the settlement of the list of contributories to raent of time
every person whom he proposes to include in the list, and shall and place for

state in the notice to each person in what character and for what settlement of

number of shares or interest he proposes to include such person in list.

the list. Forms 43

79. On the day appointed for settlement of the list of con- and 44.

tributories the Liquidator shall hear a'ly person who objects to Settlement of
being settled as a contributory, and after such hearing shall finally |jgj. ^j con-
settle the list, which when so settled shall be the list of contributories tributories
of the Company. Form 45.

80. The Liquidator shall forthwith give notice to every person .

whom he has finally placed on the list of contributories stating in Notice to cou-

what character and for what number of shares or interest he has tributories.

Iieen placed on the list, and in the notice inform such person lliat ^'orm 46.

any application for the removal of his name from the list, or for a
variation of the list, must be made to the Court by summons within

21 days from the date of the service on the contributory or alleged

contributory of notice of the fact that his name is settled on the list

of contributories.
81.—(1.) Subject to the power of the Court to extend the time Application

or to allow an application to be made notwithstanding the expira- to the Court
tion of the time limited for that purpose, no application to tlie to vary the

Court by any person who objects to the list of contriliutories as list,

finally settled by the Liquidator shall be entertained after the
]<"yj.,j^ 49

expiration of 21 days from the date of the service on such person
of notice of the settlement of the list.

(2.) The Official Receiver shall not in any case be personally

liable to pay any costs of or in reflation to an application to set

aside or vary his act or decision settling the name of a person on the

list of contributories of a Company.
82. The Liquidator may from time to time vary or add to the Variation of

list of contributories, but any such variation or addition shall be or addition to



1462 Appendix

list of con-

tributories.

Form 47.

Calls by
Liquidator.

Form 50.

Form 51.

Form 52.

Application

to the Court
for leave to

make a call.

Forms 54 to

67.

Document
making the
call.

Form 58.

Service of

notice of a
call.

Forms 52, 53,

and 59.

Enforcement
of call.

Forms 60, Gl.

and 62.

made in the same manner in all respects as the settlement of the

original list.

Calls.

83. The powers and duties of the Court in relation to making
calls upon contributories conferred by section IG6 of the Act, shall

and niay be exercised, in a winding-up by the Court, by the Liqui-

dator as an officer of the Coiu-t subject to the proviso to section 173
of the Act, and to the following regulations :

—

(1.) Where the Liquidator desires to make any call on the
contributories, or any of them for any purpose authorised
by the Act, if there is a Conunittee of Inspection he may
summon a meeting of such Committee for the purpose of

obtaining their sanction to the intended call.

(2.) The notice of the meeting shall be sent to each member
of the Committee of Inspection in sufficient time to reach
liim not less than seven days before the day appointed
for holding the meeting, and shall contain a statement of

the proposed amount of the call, and the purpose for

which it is intended. Notice of the intended call and
the intended meeting of the Committee of Inspection
shall also be advertised once at least in a London news-
paper, or, where the winding-up is not in the High Court,
in a newspaper circulating in the district of the Coiu't in

which the proceedings are pending. The advertisement
shall state the time and place of the intended meeting of

the Committee of Inspection, and that each contributory
may either attend the said meeting and be heard, or make
any communication in writing to the Liquidator or members
of the Committee of Inspection to be laid before the meet-
ing, in reference to the said intended call.

(3.) At the meeting of the Committee of Inspection any state-

ments or representations made either to the meeting
personally or addi-essed in, writing to the Liquidator or

members of the Committee by any contributory shall be
considered before the intended call is sanctioned.

(4.) The sanction of the Committee shall be given by reso-

lution, which shall be passed by a majority of the members
present.

(5.) Where there is no Committee of Inspection, the Liquidator
shall not make a call without obtaining the leave of the
Com-t.

84. In a winding-up by the Court an application to the Coiu-t

for leave to make any call on the contributories of a Company,
or any of them, for any purpose authorised by the Acts, shall be
made by summons stating the proposed amount of such call, which
summons shall be served foui* clear days at the least before the day
appointed for making the call On every contributory proposed to be
included in such call ; or if the Court so directs, notice of such
intended call may be given by advertisement, without a separate
notice to each contributory.

85. When the Liqtiidator is authorised by resolution or order
to make a call on the contributories he shall file with the Registrar
a document in the Form 58 with such variations as circumstances
may require making the call.

86. When a call has been made by the Liquidator in a winding-
up by the Court, a copy of the resolution of the Committee of

Inspection or order of the Court (if any), as the case may be, shall

forthwith after the call has been made be served upon each of the
contributories included in such call, together with a notice from the
Liquidator specifying the amount or balance due from such contri-

butory in respect of such call, but such resolution or order need not
be advertised unless for any special reason the Coiu-t so directs.

87. The payment of the amount due from each contributory
on a call may be enforced by order of the Court, to be made in

Chambers on summons by the Liquidator.
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Proofs.

88. In a winding-up by the Court every creditor shall prove Proof of debt,
his debt, unless the Judge in any particular winding-up shall give
directions that any creditors or class of ci-editors shall be admitted
without proof.

89. A debt may be proved in any winding-up by delivering Modeof proof,

or sending tlirough the post an affidavit verifjdng the debt. In

a winding-up by the Court the affidavit shall be so sent to the
Official Receiver or, if a Liquidator has been appointed, to the
Liquidator ; and in any other winding-up the affidavit may be so

sent to the Liquidator.

90. An affidavit provang a debt may be made by the creditor Verification

himself or by some person authorised by or on behalf of the creditor, of proof.

If made by a pei'son so authorised, it shall state his authority and
means of knowledge.

9L An affidavit pi-oving a debt shall contain or refer to a state- Contents of

ment of account showing the particulars of the debt, and shall proof,

specify the vouchers, if any, by which the same can be substantiated. Form G3.
The Official Receiver or Liquidator to whom the proof is sent may
at any time call for the production of the vouchers.

92. An affidavit proving a debt shall state whether the creditor Statement of

is or is not a secured creditor. security.

93. An affidavit proving a debt may in a winding-up by the Proof before

Court be sworn before an Official Receiver, or Assistant Official whom sworn.
Receiver, or any officer of the Board of Trade or any clerk of an
Official Receiver duly authorised in writing by the Court or the
Boai'd of Trade in that behalf.

94. A creditor shall bear the cost of proving his debt unless the Costa of

Court otherwise orders. proof.

95. A creditor proving his debt shall deduct therefrom all trade Discount,
discounts, but he shall not be compelled to deduct any discount,
not exceeding five per centum on the net amount of his claim,
which he may have agreed to allow for payment in cash.

90. When any rent or other payment falls due at stated perio'ds. Periodical

and the order or resolution to wind-up is made at any time other payments,
than one of those periods, the persons entitled to the rent or pay-
ment may prove for a proportionate part thereof up to the date of

the winding-up order or resolution as if the rent or payment grew
due from day to day. Provided that where the Liquidator remains
in occupation of premises demised to a Company which is being
wound up, nothing herein contained shall prejudice or affect the
right of the landlord of such premises to claim payment by the
Company, or the Liquidator, of rent during the period of the Com-
pany's or the Licpxidator's occupation.

97. On any debt or sum certain, payable at a certain time or Interest,

otherwise, whereon interest is not reserved or agreed for, and which
is overdue at the date of the winding-up order or resolution, the
creditor may prove for interest at a rate not exceeding four per
centum per amuim to that date from the time when the debt or

svim was payable, if the debt or sum is payable by virtue of a written
instrument at a certain time, and if payable otherwise, then from
the time when a demand in writing has been made, giving notice

that interest will bo elaimeil from tlu^ date of tlie demand until the
time of payment.

98. A creditor may prcn'e ft>r a debt not payable at the date of Proof for

the winding-iqi order or resolution, as if it wer(> pa\ablt^ presently, <leut payable

and may receive dividends equally with the other creditors, de- at a future

ducting only thereout a rel)ate of interest at the rate of five povnids time.

per centum per anninn computed from the declaration of a dividend
to the time when the debt would have become payable according
to the terms on which it was contracted.

99. In any case in which it ai)|)ears that there are mnnerous ^^'orkmen'3

claims for wages by workmen and others emi)loved by the Company, wages.

it shall be sufficient if one proof for all such claims is made either Form G4.

by a foreman or by some other person on behalf of all such creditors.
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Such proof shall have annexed thereto as forming part thereof, a
schedule setting forth the names of the workmen and others, and
the amounts severally due to them. Any proof made in com-
pliance with this Rule shall have the same effect as if separate

proofs had been made by each of the said workmen and others.

100. Where a creditor seeks to prove in respect of a bill of

exchange, promissory note, or other negotiable instrument or

exchani^e and security on wliich the Company is liable, such bill of exchange,

promissory note, instrument, or seem-ity must, siibject to any special order

of the Court made to the contrary, be produced to the Official

Receiver, Chairman of a meeting or Liquidator, as the case may
be, and be marked by him before the proof can be admitted either

for voting or for any purpose.

101. Where a Liquidator is appointed in a winding-up by the

Court, all proofs of debts that have been received by the Official

Receiver shall be handed over to the Liquidator, but the Official

Receiver shall first make a list of such proofs, and take a receipt

thereon froiu the Liquidator for such proofs.
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Court.

102. Subject to the provisions of the Act, and unless otherwise
ordered by the Court, the Liquidator in any winding-up may from
time to time fix a certain day, which shall be not less than fourteen

days from the date of the notice, on or before which the creditors

of the Company are to prove their debts or claims, or to be excluded
from the benefit of any distribution made before such debts are

proved, and the Liquidator shall give notice in writing of the day
so fixed by advertisement in such newspaper as he shall consider

convenient, and in a winding-up by the Court to every person
mentioned in the Statement of Affairs as a crecUtor, and who has
not proved his debt, and in any other winding-up to the last known
addi-ess or place of abode of each person who, to the knowledge of

the Liquidator, claiius to be a creditor of the Company and whose
claim has not been admitted.

103. The Liquidator shall examine every proof of debt lodged
with him, and the grounds of the debt, and in writing admit or

reject it, in whole or in part, or I'equire fiu-ther evidence in support
of it. If he rejects a proof he shall state in writing to the creditor

the grounds of the rejection.

104. If a creditor or contributory is dissatisfied with the decision

of the Liquidator in respect of a proof, the Court may, on the ap-
plication of the creditor or contributory, reverse or vary the decision ;

but, subject to the power of the Coiu-t to extend the time, no applica-

tion to reverse or vary the decision of the Liquidator in a wanding-
up by the Coiu"t rejecting a proof sent to him by a creditor, or

person claiming to be a creditor, shall be entertained, unless notice
of the application is given before the expiration of twenty-one days
from the date of the service of the notice of rejection.

105. If the Liquidator thinks that a proof has been improperly
admitted, the Court may, on the application of the Liquidator,
after notice to the creditor who made the proof, expunge the proof
or reduce its amount.

106. The Court may also expunge or reduce a proof upon the
application of a creditor or contributory if the Liquidator declines

to interfere in the matter.
107. For the purpose of any of his duties in relation to proofs,

the Liquidator, in a \vinding-up by the Court, may administer oaths
and take affidavits.

108. In a winding-up by the Court the Official Receiver, before
the appointment of a Liquidator, shall have all the powers of a
Liquidator with respect to the examination, admission, and rejec-
tion of proofs, and any act or decision of his in relation thereto
shall be subject to the like appeal.
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109. In a winding-up by the Court the Official Receiver, where Filing proofs

no other Liquidator is appointed, shall, before payment of a di\'i- by Official

dend, file all proofs tendered in the winding-up, wth a list thereof. Receiver,

distinguishing in such list the proofs which were wholly or partly

admitted, and the proofs which were wholly or partly rejected.

110. Every Liquidator in a winding-up by the Court other Proofs to be
than the Official Receiver shall on the first day of every month, filed.

file with the Registrar a certified fist of all proofs, if any, received Form 66.
by him during tlie month next preceding, distinguishing in such
lists the proofs admitted, those rejected, and such as stand over
for further consideration ; and, in the case of proofs admitted or
rejected, he shall cause the proofs to be filed with the Registrar.

111. The Liquidator in a winding-up by the Coiu-t, including Procedure
the Official Receiver when he is Liquidator, shall, within three where
days after receiving notice from a creditor of his intention to appeal ci'editor

against a decision rejecting a proof, file such proof with the Regis- appeals,
trar, with a memorandum thereon of his disallowance thereof.

112. Subject to the power of the Court to extend the time in Time for

a winding-up by the Court, the Official Receiver as Liquidator, dealing with
not later than fourteen days from the latest date specified in the proofs by
notice of his intention to declare a di\'idend as the time within Official

which such proofs must be lodged, shall in \vi-iting either admit Receiver,
or reject wholly, or in part, every proof lodged with liim, or require
further evidence in support of it.

113. Subject to the power of the Court to extend the time. Time for
the Liquidator in a winding-up by the Com-t, other than the Official dealing with
Receiver, within twenty-eight days after receiving a proof, which proofs by
has not previously been dealt with, shall in \\Titing either admit or Liquidator,
reject it wholly or in part, or require further evidence in support
of it. Provided that where the Liquidator has given notice of his

intention to declare a dividend, he shall within fourteen days after

the date mentioned in the notice as the latest date up to which proofs
must be lodged, examine, and in writing admit or reject, or require
further evidence in siq^port of, every proof which has not been
already dealt \nth, and shall give notice of his decision, reject-

ing a proof wholly or in part, to the creditors affected thereby.
Where a creditor's proof has been admitted the notice of dividend
shall be a sufficient notification of the admission.

114. The Official Receiver shall in no case be personally liable Cost of
for costs in relation to an appeal from his decision rejecting any appeals from
proof wholly or in part. deci-sions as

to proofs.

General Meetings op Creditors and Contributories
IN relation to a Winding-up by the Court.

11.'). The meetings of creditors and contributories under section First meet-
152 of the Act (hereinafter referred to as the first meetings of ings of

creditors and contributories) shall be held within twenty-one days, creditors and
or if a Special Manager has been appointed then within one month contribu-

after the date of the Winding-ui> Order or witliin such further time tories.

as the Coiu-t may ap])rove. Tlio dates of such meetings shall be
fixed and they shall be svunmoned by the Official Receiver.

110. The Official Receiver shall forthwith give notice of the Notice of
days fixed by him for the first meetings of creditors and contri- first meetings
butori(>s to the Board of 'i'rade, wlio shall gazette the same. to Board of

117. The first meetings of creditors and contributories shall be Trade,
summoned as lu^reinafter jirovided. SumnioniiiT

118. The notices of first meetings of creditors and contributories < ^ . "
may be in Forms 21 and 22 appended hereto, and the notices to ,v,ppfin„a
creditors shall state a time within which the creditors must lodge „

^''

their proofs in order to entitle them to vote at the first meetinc -rorm ot

119. The Official Receiver shall also give to each of the Directors notices of

and other Officcn-s of the Company who in his ()i)inion ought to nrst meetmgs.

attend the first meetings of crcnlitors and contributories seven days' Forms 21

notice of the time and place appointed for each meeting. Tlie and 22.

notice may either bo delivered personally or sent by prepaid post Notice of
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letter, as may be convenient. It sball be the duty of evei'y Director
or Officer who receives notice of such meeting to attend if so required

by the Official Receiver.

120. The Official Receiver shall also, as soon as practicable,

send to each creditor mentioned in the Comjmny's Statement of

Affairs, and to each person appearing from the Company's books
or otlierwise to be a contributory of the Company a summary of

tlie Company's Statement of Affairs, including the causes of its

failiu-e, and any observations thereon which the Official Receiver
may tliink fit to make. The proceedings at a meeting shall not
be invalidated by reason of any sunnnary or notice required by
these Rules not having been sent or received before the meeting.

121. In addition to the first meetings of creditors and con-
tributories and in addition also to meetings of creditors and contri-

butories directed to be held by the Coiu-t under Section 219 of the
Act (hereinafter referred to as Court meetings of creditors and
contributories), the Liquidator may himself from time to time
subject to the provisions of the Act and the control of the Court
sunnnon, hold and conduct meetings of the creditors or contri-

butories (hereinafter referred to as Liquidator's meetings of creditor
and contributories) for the piirpose of ascertaining their vidshes in

all matters relating to the winding-up.
122.' Except where and so far as the nature of the subject-

matter or the context may otherwise require the succeeding Rules
as to meetings hereinafter set out are intended to apply to first

meetings, Coiu*t meetings and Liquidator's meetings of creditors
and contributories, but so nevertheless that the said Rules shall

take effect as to fii-st meetings subject and without prejudice to
any express provisions of the Act and as to Court meetings subject
and without prejudice to any express directions of the Court.

123. The Official Receiver or Liquidator shall simimon all

meetings of creditors and contributories by giving not less than
seven days' notice of the time and place thereof in the London
Gazette and in a local paper ; and shall not less than seven days
before the day appointed for the meeting send by post to every
person appearing by the Company's books to be a creditor of the
Company notice of the meeting of creditors, and to every person
appearing by the Company's books or otherwise to be a contributory
of the Company notice of the meeting of contributories.

The notice to each creditor shall be sent to the address given
in his proof, or if he has not proved to the address given in the
Statement of Affairs of the Company, or to such other address as
may be known to the person summoning the meeting. The notice
to each contributoiy shall be sent to the address mentioned in the
Company's books as the address of such contributory, or to such
other address as may be known to the person summoning the
meeting.

124. A certificate by the Official Receiver or other officer of
the Court, or by the Clerk of aiiy such person, or an affidavit by the
Liquidator, or his solicitor, or the Clerk of either of such persons,
that the notice of any meeting has been duly posted, shall be suffi-

cient evidence of such notice having been duly sent to the person
to whom the same was addressed.

125. The meetings shall be held at such place as is in the opinion
of the Official Receiver or Liquidator most convenient for the
majority of the creditors or contributories or both. Different
times or places or both may if thought expedient be named for the
meetings of creditors and for the meetings of contributories.

126. The costs of summoning a meeting of creditors or con-
tributories at the instance of any person other than the Official

Receiver or Liquidator shall be paid by the person at whose instance
it is summoned who shall before the meeting is smnmoned deposit
with the Official Receiver or Liquidator (as the case may be) such
sum as may be required by the Official Receiver or Liquidator as
security for the payment of such costs. The costs of summoning
such meeting of creditors or contributories, including all disbiu"se-
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ments for printing, stationery, postage and the hire of room, shall

be calculated at the following rate for each creditor or contributory

to whom notice is required to be sent, namely, two shillings per

creditor or contributory for the first 20 creditors or contributories,

one shilling per creditor or contributory for the next 30 creditors

or contributories, sixpence per creditor or contributory for any
number of creditors or contributories after the first 50. The said

costs shall be repaid out of the assets of the Company if the Court
shall by Order or if the creditors or contributories (as the case may
be) shall by resolution so direct.

127. Where a meeting is simimoned by the Official Receiver ChairraaQ of

or the Liquidator, he or someone nominated by him shall be Chair- meeting,
man of the meeting. At every other meeting of creditors and Form 79.
contributories the Chaii-man shall be such person as the meeting
by resolution shall appoint.

128. At a meeting of creditors a resolution shall be deemed to Ordinary
be passed when a majority in number and value of the creditors resolution of

present personally or by proxy and voting on the resolution have creditors and
voted in favour of the resolution, and at a meeting of the contri- contribu-

butories a resolution shall be deemed to be passed when a majority tories.

in number and value of the contributories present personally or by
proxy, and voting on the resolution, have voted in favour of the

resolution, the value of the contributories being determined accord-

ing to the nmiiber of votes conferred on each contributory by the
regulations of the Company.

129. The Official Receiver or as the case may be the Liquidator Copy of
shall file with the Registrar a copy certified liy him of every resolu- resolution to
tion of a meeting of creditors or contri) )utories. be filed.

130. Where a meeting of creditors or contributories is sum-
Non.,.ecen-

moned 1)y notice the proceedings and resolutions at the meeting
^j^^^ ^^ notice

shall luiless the Court otherwise orders be valid notwithstanding ^ ^ creditor
that some creditors or contributories may not have received the
notice sent to them.

131. The Chairman may with the consent of the meeting adjoiu-n Adjourn-
it from time to time and from place to place, but tlie adjourned ment.
meeting shall be held at the same place as the origuial place of Foj-m 73
meeting unless in the resolution for adjoiu-nment another place is

specified or iinless the Court otherwise orders.

132.—(1.) A meeting may not act for any purpose except the Quorum,
election of a chairman, the proving of debts and the adjournment
of the meeting unless there are present or represented thereat at

least three creditors entitled to vote or three contributories or all

the creditors entitled to vote or all the contributories if the number
of the creditors entitled to vote or the contributories as the case

may be shall not exceed three.

(2.) If within half an hour from the time appointed for the
meeting a qnoriuTi of creditors or contributories is not present
or represented the meeting shall be adjovu-ned to the same day
in the following week at the same time and place or to such other
day as the chairman may appoint not being less than seven or

more than twenty-one days.
133. In the case of a first meeting of creditors or of an adjourn- Creditors

ment thereof a person shall not bo entitled to vote as a creditor entitled to

unless ho has duly lodged with the Official Receiver not later than vote.

the time mentioned for that purpose in the notice convening the

meeting or adjourned meeting a proof of the debt which ho claims

to 1)0 due to him from the Company. In the case of a Court meeling
or Liquidator's meeting of cn^ditors a person sliall not be entitled

to vote as a creditor unless ho has lodged with the Official Receiver
or Liquidator a proof of the debt which he claims to be due to him
from the Company and such proof has been admitted wholly or in

part before the dato on which the meeting is liold. Provided that
this and the next four following rules shall not apply to a Court
meeting of creditors held prior to the first meeting of creditors.

134. A creditor shall not vote in respect of any unliquidated Cases in

or contmgent debt, or any debt the value of which is not ascer- which
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tained, nor shall a creditor vote in respect of any debt on or secured
by a current bill of exchange or promissory note held by him unless
he is willing to treat the liability to him thereon of every person
who is liable thereon antecedently to the Company, and against
whoin a Receiving Order in Bankruptcy has not ))een made, as a
security in his hands, and to estimate the value thereof, and for
the purposes of voting, liut not for the purposes of dividend, to
deduct it from his proof.

135. For the purpose of voting, a secured creditor shall, unless
he surrenders his security, state in his proof the particvdars of his

seciu-ity, the date when it was given, and the value at which he
assesses it, and shall be entitled to vote only in respect of the balance
(if any) due to him after deducting the vahie of his security. If

he votes in respect of his whole debt he shall be deemed to have
surrendered his seciu-ity, unless the Court on application is satisfied

that the omission to value the security has arisen from inadvertence.
136. The Official Receiver or Liquidator may within twenty-

eight days after a proof estimating the value of a security as afore-
said has been used in voting at a meeting require the creditor to
give up the security for the benefit of tho creditors generally on
payment of the value so estimated with an addition thereto of

twenty per cent. Provided that where a creditor has valued his
security he may at any time before being required to give it up
correct the valuation by a new proof and deduct the new value from
his dc1)t, but in that case the said addition of twenty per cent, shall

not be made if the security is required to be given up.
137. The Chairman shall have power to admit or reject a proof

for the purpose of voting, but his decision shall be subject to appeal
to the Court. If he is in doubt whether a proof should be admitted
or rejected he shall mark it as objected to and allow the creditor
to vote subject to the vote being declared invalid in the event of

the objection being sustained.
138. The Chairman shall cause Minutes of the proceedings at

the meeting to be drawn up and fairly entered in a book kept for
that purpose and the Minutes shall be signed by him or by the
Chairman of the next ensuing meeting.

Proxies in relation to a Winding-up by the Court.

Proxies. 139. A creditor or a contributory may vote either in person
or by proxy. The succeeding rules as to proxies shall not (imless
otherwise directed by the Court) apply to a CJourt meeting of creditors
or contriljutories prior to tho first meeting.

Form of 140. Every instrument of proxy shall be in accordance with

proxies. tl^^ form in the Appendix and every written jiart thereof shall

Forms 80 ^*^ "^ ^^^"^ handwriting of the person giving the proxy or of any

and 81
manager or clerk or other person in his regular employment or of
a Commissioner to administer oaths in the Svipreme Court.

Forms of 141. General and special forms of proxy shall be sent to the

proxy to be creditors and contributories with the notice siuninoning the meeting,

sent with ^'^*^ neither the name nor description of the Official Receiver or

notices. Liquidator or any other person shall be printed or inserted in the
body of any instrument of proxy before it is so sent.

G-^neral 142. A creditor or a contributory may give a general proxy

proxies to *° '^i'^ manager or clerk or any other jierson in his regidar employ-

managers or nrif^it. In any such case the instrument of proxy shall state the

clerks? relation in which the person to act thereunder stands to the creditor
or contributory

Special 143. A creditor or a contributory may give a special proxy to

proxies. ^^y person to vote at any specified meeting or adjoiurnment thereof :

—

(a) for or against the appointment or continuance in ofilice of
any sjiecified person as Liquidator or Memlier of the
Comiuittee of Inspection ; and,

(b) on all questions relating to any matter other than those
above referred to and arising at the meeting or an ad-
journment thereof.
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144. Wliere it appears to the satisfaction of the Court that SoHcitation

any solicitation has been used by or on behalf of a Liquidator in by Liquidator
obtaining proxies or in prociu-ing his appointment as Liquidator to obtain
except by the direction of a meeting of creditors or contributories, proxies.

the Coiu-t if it thinks fit may order that no remuneration be allowed
to the person by whom or on whose behalf the solicitation was
exercised notwithstanding any resolution of the Cftmmittee of

Inspection or of the creditors or contriljutories to the contrary.
145. A creditor or a contributory may appoint the Official Proxies to

Receiver or Liquidator to act as his general or sj)ecial proxy. Official

140. No person acting either inider a general or a special proxy Receiver or

shall vote in favour of any resolution which would directly or Liquidator,

indirectly place himself, his partner or employer in a position to Holder of
receive any remuneration out of the estate of the Company other- proxy not to
wise than as creditor rateably with the other creditors of the Com- vote on
pany. Provided that where any ]ierson holds special proxies to matter in
vote for an application to the Coiu-t in favour of the appointment wliich he is

of himself as Liquidator he may use the said proxies and vote financially
accordingly. interested.

147.—(1.) A proxy intended to be used at the first meeting _
of creditors or contributories, or an adjournment thereof, shall be """oxies.

lodged with the Official Receiver not later than the time mentioned Forms 80 and
for that purpose in the notice convening the meeting or the ad- 81.

journed meeting, which time shall be not earlier than twelve o'clock
at noon of the day but one before, nor later than twelve o'clock at
noon of the day Jjefore the day appointed for such meeting, unless
the Court otherwise directs.

(2.) In every other case a proxy shall be lodged with the Official

Receiver or Liquidator not later than four o'clock in the afternoon
of the day before the meeting or adjourned meeting at wiiich it is

to be used.

(3.) No person shall be appointed a general or special proxy
who is a minor.

(4.) Where a Limited Company is a creditor, any person who
is duly authorised mider the seal of the creditor Company to act
generally on Ijehalf of the creditor Company at meetings of creditors
and contributories and to appoint himself or any other person to
be the creditor Company's proxy, may fill in and sign the form of
proxy on the creditor Company's behalf and appoint himself to be
the creditor Company's px'oxy, and a proxy so filled in and signed
by such a person shall be received and dealt with as the proxy of
the creditor Company.

148. Where an Official Receiver who holds any proxies cannot Useof proxiea
attend the meeting for which they are given, he may, in writing, by deputy,
depute some person under his official control to use the proxies on
his behalf, and in such manner as he may direct.

149. The proxy of a creditor blind or incapable of writing Filling in
may be accepted, if such creditor has attached his signature or where
mark thereto in the presence of a w-itness, who shall add to his creditor
signatme his description and residence ; provided that all insertions blind or
in the proxy are in the handwriting of the witness, and such witne.ss incapable,
shall have certified at the foot of the proxy that all such insertions
have been made l)y him at the request of the creditor and in his

presence before he attached his signature or mark.

Dividends in a Winding-up by the Court.

150.—(1.) Not more than two months before declaring a divi- Dividends to
dend the Liquidator in a winding-up by the Court, shall give notice creditors,

of his intention to do so to the Board of Trade in order that the y /.^

same may be gazetted, and at the same time to such of the creditors
mentioned in the statement of affairs as have not proved their
debts. Such notice shall sjjecify the latest date up to which proofs
must be lodged, which shall not be loss than fourteen days from
the date of such notice.

(2.) Where any creditor, after the date mentioned in the notice
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of intention to declare a dividend as the latest date up to which

proofs may be lodged, appeals against the decision of the Liquidator

rejecting a proof, notice of appeal shall, subject to the power of the

Court to extend the time in special cases, be given within seven

days from the date of the notice of the decision against which the

appeal is made, and the Liquidator may in such cases make pro-

vision for the dividend upon such proof, and the probable costs of

such appeal in the event of the proof being admitted. Where no

notice of appeal has been given within the time specified in this

Rule the Liquidator shall exclude all proofs which have been

rejected from participation in the dividend.

„ (3.) Immediately after the expiration of the time fixed by
Hotmll.

^j^j^ Rule for appealing against the decision of the Liquidator he

shall proceed to declare a dividend, and shall give notice to the

Board of Trade (in order that the same may be gazetted), and shall

also send a notice of dividend to each creditor whose proof has

been admitted.

(4.) If it becomes necessary, in the opinion of the Liquidator

and the Committee of Inspection, to postpone the declaration of

the dividend beyond the limit of two months, the Liquidator shall

give a fresh notice of his intention to declare a dividend to the

Board of Trade in order that the same may be gazetted ; but it

shall not be necessary for the Liquidator to give a fresh notice to

such of the creditors mentioned in the statement of affairs as have

not proved their debts. In all other respects the same procedure

shall follow the fresh notice as would have followed the original

notice.

T7I J (5 ) Upon the declaration of a dividend the Liquidator shall
Forms 68 and

f^^^hwith transmit to the Board of Trade a list of the proofs filed
"^'

with the Registrar under Rule 110, which list shall be in the Form
68 or 69 in the Appendix as the case may be. If the winding-up

is in a Court other than the High Court the Hst shall, on payment
of the prescribed fee, be examined by the Registrar, with the proofs

tendered for filing and if foimd correct shall be certified by the

Registrar. If the winding-up is in the High Court the Liquidator

shall, if so requu-ed by the Board of Trade, transmit to the Board
of Trade, office copies of all hsts of proofs filed by him up to the date

of the declaration of the dividend.

(6.) Dividends may at the request and risk of the person to

whom they are payable be transmitted to him by post.

r. -rn (7.) If a person to whom dividends are payable desires that
^^^

' they shall be paid to some other person he may lodge with the

Liquidator a document in the Form 72 which shall be a sufficient

authority for payment of the dividend to the person therein named.
T> . r 151. Every order by which the Liquidator in a winding-up

c
^
'tTt*' c - '^y *^^® Court is authorised to make a return to contributories of

trib^ t r°.

^^'
^^^^ Company, shall, unless the Court shall otherwise direct, contain

Forms' 73^and °^ ^^^'^^ appended thereto a Schedule or List (which the Liquidator

,,- shall prepare) setting out in a tabular form the full names and
addresses of the persons to whom the retiu-n is to be paid, and the

amount of money payable to each person, and particulars of the

transfers of shares (if any) wliich have been made or the variations

in the hst of contributories which lave arisen since the date of

the settlement of the list of contributories. The Schedule or List

shall be in the Form 74 with such variations as circimastances shall

require.

Attendance and Appearance of Parties.

Attendance ^^^-—^^'^ Every person for the time being on the list of con-

at proceed- tributories of the Company, and every person whose proof has

been admitted shall be at hberty, at his own expense, to attend

proceedings, and shall be entitled, upon payment of the costs

occasioned thereby, to have notice of all such proceedings as he

shall by written request desire to have notice of ; but if the Court

shall be of opinion that the attendance of any such person upon

mgs.
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any proceedings has occasioned any additional costs which ought
not to he borne by the funds of tlie Company, it may direct such
costs, or a gross sum in Heu thereof, to be paid by such pei'son ;

and suclx person shall not be entitled to attend any fui'ther pro-
ceedings until he has paid the same.

(2.) The Court may from time to time appoint any one or more
of the creditors or contributories to represent before the Court,
at the expense of the Company, all or any class of the crecUtors or
contributories, upon any question or in relation to any proceedings
before the Com-t, and may remove the person so appointed. If

more than one person is appointed under this Rule to represent
one class, the persons appointed shall employ the same solicitor to
represent them.

(.3.) No creditor or contributory shall be entitled to attend any
proceedings in Chambers unless and until he has entered in a book,
to be kept by the Registrar for that pm-pose, liis name and address,
and the name and addi-ess of his solicitor (if any) and upon any
change of liis addi-ess or of his solicitor, liis new addi'ess, and the
name and address of his new solicitor.

153. Where the attendance of the Liquidator's solicitor is Attendance of
requii-ed on any proceeding in Court or Chambers, the Liquidator Liquidator's
need not attend in person, except in cases w'here his presence is Solicitor,
necessary in addition to that of liis solicitorj or the Coiu-t directs
him to attend.

Liquidator and Committee of Inspection in a Winding-up by
THE Court.

154.—(1.) The remuneration of a Liquidator, unless the Court Remunera-
shall otherwise order, shall be fixed by the Committee of Inspection, tion of
and shall be in the natm-e of a commission or percentage of wliich Liquidator,
one part shall be payable on the amount realised, after deducting
the sums (if any) paid to secured creditors (other than debenture
holders) out of the proceeds of their securities, and the other part
on the amount distributed in dividend.

(2.) If the Board of Trade is of opinion that the remuneration
of a Liquidator as fixed by the Committee of Inspection is un-
necessarily large, the Board of Trade may apply to the Court, and
thereupon the Court shall fix the amount of the remuneration of
the Liqviidator.

(3.) If there is no Committee of Inspection the remimeration
of the Liqmdator shall, vmless the Court shall otherwise order, be
fixed by the scale of fees and percentages for the time being payable
on realisations and distributions by the Official Receiver as Liqui-
dator.

1 55. Except as provided by the Act or the Rules, a Liquidator Limit of
shall not under any circumstances whatever, make any arrange- remuneration,
ment for, or accept from any solicitor, auctioneer, or any other
person connected with the Company of which ho is Liquidator,
or who is employed in or in connection with the winding-up of the
Company, any gift, remuneration, or pecuniary or other considera-
tion or benefit whatever beyond the remimeration to wiiich imder *
the Act and the Rules ho is entitled as Li(|uidator, nor shall ho
make any arrangement for giving vq), or give up any part of »\w\i
renumeration to any such solicitor, auctioneer, or other person.

150. Neither tlio Liquidator nor any member of the Com- Dealings with
mittee of Inspection of a Company shall, while acting as Liquidator assets,
or member of such Committee, except by leave of tiie Coiu-t, either
directly or indirectly, by himself or any partner, clerk, agent, or
servant, become piorchaser of any part of the Company's assets.
Any such purchase made contrary to the provisions of this Rule
may be set aside by the Coiu't on the application of the Board of
Trade or any creditor or contributory, and the Com-t may make
such order as to costs as the Court shall think fit.

157. Where the Liqmdator carries on the business of the Com- Restriction
pany, he shall not, without the express sanction of the Co\ift, on purchase
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of goods by purchase goods for the carrying on of such business from any person
Liquidator. whose connection with the Liquidator is of such a nature as would

result in the Li((uidator obtaining any portion of the profit (if any)
arising out of the transaction.

Committee of 158. No member of a Committee of Inspection shall, except
Inspection under and with the sanction of the Court, directly or indirectly,

not to make by himself, or any employer, partner, clerk, agent, or servant, be
profit. entitled to derive any profit from any transaction arising out of

the winding-up, or to receive out of the assets any payment for

services rendered by him in connection with the administration of

the assets, or for any goods supplied by him to the Liquidator for

or on account of the Company. If it appears to the Board of

Trade that any profit or payinent has been inade contrary to the
provisions of this Rule, they may disallow such payment or recover
such profit, as the case may be, on the aucUt of the Liquidator's
accounts.

Costs of 159. In any case in which the sanction of the Court is obtained
obtaining under the two last preceding Rules, the cost of obtaining such
sanction of sanction shall be borne by the person in whose interest such sanction
Court. is obtained, and shall not be payable out of the Company's assets.

Sanction of 160. Where the sanction of the Covu-t to a payment to a member
payments to of a Committee of Inspection for services rendered by him in con-

Committee, nection with the administration of the Company's assets is ob-
tained, the order of the Court shall specify the nature of the services,

and such sanction shall only be given where the service perforined
is of a special natiu-e. Except by the express sanction of the Court
no remuneration shall, under any circumstances, be paid to a
member of a Committee for services rendered by him in the dis-

charge of the duties attaching to his office as a meinber of such
Committee.

Discharge of 161.—(1.) Where a Liquidator is appointed by the Court, and
costs before has notified his appointnnent to the Registrar of Joint Stock Com-
assets handed panies, and given security to the Board of Trade, the Official Re-
to Liqui- ceiver shall forthwith put the Liquidator into possession of all

dator. property of the Company of wliich the Official Receiver may have
custody ; provided that such Liquidator shall have, before the assets

are handed over to hiin by the Official Receiver, discharged any
balance due to the Official Receiver on account of fees, costs, and
charges properly incui-red by him, and on account of any advances
properly made by him in respect of the Company, together with
interest on svich advances at the rate of four pounds per centum
per annum ; and the Liquidator shall pay all fees, costs, and charges
of the Official Receiver which may not have been discharged by
the Liquidator before being put into possession of the property of

the Company, and whether incurred before or after he has been
put into such possession.

(2.) The Official Receiver shall be deemed to have a lien upon
the Company's assets until such balance shall have been paid and
the other liabilities shall have been discharged.

(3.) It shall be the duty of the Official Receiver, if so requested
by the Liquidator, to communicate to the Liquidator all such

^ information respecting the estate and affairs of the Company as
may be necessary or conducive to the duo discharge of the duties
of the Liquidator.

Resignation 162. A Liquidator who desires to resign Ms office shall summon
of Liquidator, separate meetings of the creditors and contributories of the Com-

pany to decide whether or not the resignation shall bo accepted.
If the creditors and contributories by ordinary resolutions both
agree to accept the resignation of the Liquidator, he shall file with
the Registrar a memorandum of his resignation, and shall send
notice thereof to the Official Receiver, and the resignation shall

thereupon take effect. In any other case the Liquidator shall

report to the Coixrt the result of the meetings and shall send a
report to the Official Receiver and theretipon the Coui't may, upon
the application of the Liquidator or the Official Receiver, determine
whether or not the resignation of the Liquidator shall be accepted.
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and may give such directions and make such orders as in the opinion
of the Coiut shall be necessary.

163. If a Receiving Order in Bankruptcy is made against the Office of
Liquidator, ho shall thereby vacate his oftico, and for the purposes Liquidator
of the application of the Act and Rules shall be deemed to have vacated by
been removed. his insol-

vency.

Payments Into and Out of a Bank.

104. All payments out of the Companies Liquidation Account payments out
shall be made in such manner as the Board of Trade may from of Bank of
time to time direct. England.

165.—(1.) Where the Liquidator in a winding-up by the Com-t Special Bank
is authorised to have a special bank account, he shall forthwith account
pay all moneys received by him into that account to the credit of ^ '-, ,

the Liquidator of the Company. All payments out shall be made ^o
'^'^^ ^

by cheque payable to order, and every cheque shall have marked
or written on the face of it the name of the Company, and shall be
signed by the Liquidator, and shall be countersigned by at least
one member of the Committee of Inspection, and by such other
person, if any, as the Committee of Inspection may appoint.

(2.) Where application is made to the Board of Trade to autho-
rise the Liquidator in a winding-up by the Couit to make his pay-
ments into and out of a special bank account, the Board of Trade
may grant such authorisation for such time and on such terms as
they may tliink fit, and may at any time order the account to be
closed if they are of opinion that the account is no longer required

'

for the purposes mentioned in the application.

Books.

166. The Official Receiver, until a Liquidator is appointed by Record Book,
the Court, and thereafter the Liquidator, shall keep a book to be
called the " Record Book " in which he shall record all minutes,
all iDroceedings had and resolutions passed at any meeting of creditors

or contributories, or of the Committee of Inspection, and all such
matters as may be necessary to give a correct view of his administra-
tion of the Company's affairs, but he shall not be bound to insert in

the " Record Book " any document of a confidential nature (such
as the opinion of counsel on any matter affecting the interest of

the creditors or contributories), nor need he exhibit such document
to any person other than a member of the Committee of Inspection,
or the Official Receiver, or the Board of Trade.

167.—(1.) The Official Receiver, until a Liquidator is appointed Cash Book,
by the Coui-t, and thereafter the Liquidator, shall keep a book to
be called the " Cash Book " (which shall be in such form as the
Board of Trade may from time to time direct) in which he shall

(subject to the provisions of the Rules as to trading accounts) enter
from day to day the receipts and payments made by him.

(2.) The Liquidator shall submit the Record Book and Cash
Book, together with any other requisite books and vouchers, to the
Committee of Inspection (if any) when reqioired, and not less than
once every three months.

Investment of Funds.

168.—(1.) Where the Committee of Inspection are of opinion Investment
that any part of the cash balance standing to the credit of the of assets in
account of the Company should be invested, they shall sign a securities and
certificate and request, and the Liquidator shall transmit such realisation of
certificate and request to the Board of Trade. securities.

(2.) Wliere the Committee of Inspection are of opinion that Po-jng ^±
it is advisable to sell any of the securities in wliich the moneys of g-'

the Company's assets are invested they shall sign a certificate and

S.C.L. 5 B
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request to that effect, and the Liquidator shall transmit such
certificate and request to the Board of Trade.

(3.) Where in a winding-up by the Court in wliich there is

no Committee of Inspection, or in a Voluntary Winding-up or
winding-up under the supervision of the Court, a case has in the
opinion of the Liquidator arisen under section 231 of the Act for

an investment of funds of the Company or a sale of securities in

which the Coinpany's funds have been invested, the Liquidator
shall sign and transmit to the Board of Trade a certificate of the
facts on which his opinion is founded, and a request to the Board
of Trade to make the investment mentioned in the certificate, and
the Board of Trade may thereupon, if it thinlcs fit, invest or sell

the whole or any part of the said funds or securities, as provided
in the said section, and the said certificate and request shall be a
sufficient authority to the Board of Trade for the said investment
or sale.

Accounts and Audit in a Winding-up by the Court.

Audit of Cash 169. The Committee of Inspection shall not less than once

Book. every three months audit the Liqmdator's Cash Book and certify

Form 86 therein under their hands the day on wliich the said book was
audited.

Board of 170.—(1.) The Liquidator shall, at the expiration of six months
Trade audit of from the date of the winding-up order, and at the expiration of

Liquidator's every succeeding six months thereafter until his release, transmit

accounts. to the Board of Trade a copy of the Cash Book for such period in

duplicate, together with the necessary vouchers and copies of the
certificates of audit by the Committee of Inspection. He shall also

forward with the first accounts a summary of the Company's state-

ment of affairs, showing thereon in red ink the amounts realised,

and explaining the cause of the non-reahsation of such assets as
may be unrealised. The Liquidator shall also at the end of every
six months forward to the Board of Trade, with his Accounts, a
report upon the position of the liquidation of the Company in such
form as the Board of Trade may direct.

(2.) When the assets of the Company have been fully realised

and distributed, the Liquidator shall forthwith send in his accounts
to the Board of Trade, although the six months may not have
expired.

Form 87. (3.) The accounts sent in by the Liqiiidator shall be verified by
him by affidavit.

Liquidator 171.—(1.) Where the Liquidator carries on the business of the

carrying on Company, he shall keep a distinct account of the trading, and shall

business. incorporate in the Cash Book the total weekly amount of the re-

ceipts and payments on such trading account.

Forms 88 (2.) The trading account shall from time to time, and not less

and 88a. than once in every month, be verified by affidavit, and the Liqui-

dator shall thereupon submit such account to the Committee of

Inspection (if any), or such member thereof as may be appointed
by the Committee for that pm-pose, who shall examine and certify

the same.

Copy of 172. When the Liquidator's account has been audited, the

accounts to Board of Trade shall certify the fact upon the account, and thereupon

be filed. ^'^® duplicate copy, bearing a like certificate, shall be filed with
the Registrar.

Summary of 173.—(1.) The Liquidator shall transmit to the Board of Trade
accounts. with his accounts a summary of such accounts in such form as the

Board of Trade may from time to time direct, and, on the approval
of such summary by the Board of Trade, shall forthwith obtain,

prepare, and transmit to the Board of Trade so many printed
copies thereof, duly stamped for transmission by post, and ad-
dressed to the creditors and contributories, as may be required for

transmitting such summary to each creditor and contributory.

(2.) The cost of printing and posting such copies shall be a
charge upon the assets of the Company.
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174. Where a Liquidator has not since the date of liis appoint- Affidavit of

ment or since the last audit of liis accounts, as the case may be, no receipts,

received or paid any sum of money on account of the assets of the

Company, he shall, at the time when he is required to transmit liis

accounts to the Board of Trade, forward to the Board of Trade an
affidavit of no receipts or payments.

175.—(1.) Upon a Liquidator resigning, or being released or Proceedings
removed from liis office, he shall deliver over to the Official Re- qq resigna-
ceiver, or as the case may be, to the new Liquidator, all books kept tion, &c., of

by him, and all other books, documents, papers, and accounts in Liquidator,
liis possession relating to the office of Liquidator. The rc^lcaso of

a Liquidator shall not take effect unless and until he has delivered

over to the Official Receiver, or as the case may be to the new
Liquidator, all the books, papers, documents, and accounts wliich

he is by this Rule required to deliver on his release.

(2.) The Board of Trade may, at any time during the progress Disposal of

of the liquidation, on the application of the Liquidator or the books.

Official Receiver, dix-ect that such of the books, papers, and docu-
ments of the Company or of the Liquidator as are no longer required
for the purpose of the liquidation, may be sold, destroyed, or other-

wise disjjosed of.

176. Where property forming part of a Company's assets is Expenses of

sold by the Liquidator thi'ough an auctioneer or other agent, tlie sales,

gross proceeds of the sale shall be paid over by such auctioneer or

agent, and the charges and expenses connected with the sale shall

afterwards be paid to such auctioneer or agent, on the production
of the necessary certificate of the taxing officer. Every Liquidator
by whom such auctioneer or agent is employed, shall, unless the

Coiu-t otherwise orders, be accouiatable for the proceeds of every
such sale.

Taxation of Costs.

177. Every solicitor, manager, accountant, auctioneer, broker Taxation of

or other person employed by an Official Receiver or Liquidator in costs payable

a mnding-up by the Court shall on request by the Official Receiver by or to

or Liquidator (to be made a sufficient time before the declaration Official

of a dividend) deliver his bill of costs or charges to the Official Receiver or

Receiver or Liquidator for the purpose of taxation ; and if he fails Liquidator or

to do so within the time stated in the request, or such extended by Company.
time as the Court may allow, the Liquidator shall declare and
distribute the dividend without regard to such person's claim, and
subject to any order of the Court the claim shall be forfeited. The
request by the Official Receiver or Liquidator shall be in the Form Form 89.

No. 89.

178. Where a bill of costs or charges in any winding-up has Notice of
been lodged with the Taxing Officer, he shall give notice of an appointment,
appointment to tax the same, in a winding-up by the Court to the .

Official Receiver, and in every winding-up to the Liquidator, and
to the person to or by whom the bill or charges is or aro to be paid
(as the case may be).

179. The bill or charges, if inciured in a winding-up by the Lodgment of
Coiu't prior to the appointment of a Liquidator, shall bo lodged Bill.

with tho Official Receiver, and if iiiciuTcd after the af)poi!itment

of a Liquidator, shall be lodged with the Liquidator. The Official

Receiver or the Liquidator, as tho caso may be, shall lodge the bill

or charges with the proper Taxing Officer.

180. Every person whose bill or charges in a winding-up by Copy of the
the Court is or aro to be taxed shall, on application either of the Bill to bo
Official Receiver or the Liquidator, furnish a copy of his bill or furnished,
charges so to be taxed, on payment at the rate of 4(1. per folio,

which payment shall be charged on the assets of the Company.
The Official Receiver shall call the attention of the Liquidator to

any items which, in his opinion, ought to bo disallowed or reduced,
and may atteiid or be represented on tho taxation.
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Applications 181. Whore any party to, or person affected by, any proceeding

for costs. desires to make an application for an order that he be allowed his

costs, or any part of them, incident to such proceeding,, and such

application is not made at the time of the proceeding :

—

(1.) Such party or person shall serve notice of his intended
application on the Official Receiver in a winding-up by
the Comt and in every winding-up on the Liquidator.

(2.) The Official Receiver (if any) and Liquidator may appear
on such application and object thereto.

(3.) No costs of or incident to such application shall be allowed

to the ajjplicant, unless the Court is satisfied that the

application could not have been made at the time of the

proceeding.

Certificate of 182. Upon the taxation of any bill of costs, charges, or expenses

taxation. being completed, the Taxing Officer shall issue to the person pre-

Form 90 senting such bill for taxation liis allowance or certificate of taxation.

The bill of costs, charges, and expenses, together with the allowance

or certificate, shall be filed with the Registrar.
Certificate of ig3. Where the bill or charges of any solicitor, manager,
employment, accountant, auctioneer, broker, or other person employed by an

Official Receiver or Liquidator, is or are payable out of the assets

of the Comi^any, a certificate in writing, signed by the Official

Receiver or Liquidator, as the case may be, shall on the taxation

be produced to the Taxing Officer setting forth whether any, and
if so what, special terms of remuneration have been agreed to, and
in the case of the bill of costs of a solicitor, a copy of the resolution

or other authority sanctioning the employment.
Scale of costs 184. In a County Court all costs properly incurred in a winding-
in a County up by the Coiu-t shall be allowed on the Lower Scale in Appendix N.
Court, and to the Rules of the Supreme Court, and costs shall be taxed by the
taxation. Registrar in person.
Review of 185.-—(1.) Where any bill of costs, charges, fees or disburse-

taxation at ments wliich are payable out of the assets of the Company to any
instance of solicitor, manager, accountant, auctioneer, broker or other person
Board of has been taxed by a Registrar of a Court other than the High Court,
Trade. the Board of Trade may require the taxation to be reviewed by the

Taxing Officer of the High Com-t.

(2.) In any case in wMch the Board of Trade require such a
review of taxation as is above mentioned they shall give notice to

the person whose bill has been taxed, and shall apply to the Taxing
Officer of the High Court to appoint a time for the review of such

taxation and thereupon such Taxing Officer shall appoint a time

for the review of, and shall review, such taxation and certify the

result thereof. The Board of Trade shall give to the person whose
bill of costs is to be reviewed notice of the time appointed for the

review.

(3.) Where any such review of taxation as is above mentioned
is required to be made by the Taxing Officer of the High Court, the

Registrar whose taxation is to be reviewed shall forward to the

said Taxing Officer the bill which is required to be reviewed.

(4.) The Board of Trade may appear upon the review of the

taxation ; and if, upon the review of the taxation, the bill is allowed

at a lower sum than the sum allowed on the original taxation, the

amount disallowed shall (if the bill has been paid) be repaid to the

Official Receiver or the Liquidator, or other person entitled thereto.

The certificate of the Taxing Officer shall in every case of a review

by Idm under tliis Rule be a sufficient avithority to entitle the person

to whom the amount disallowed ought to be repaid to demand
such amount from the person liable to repay the same.

(5.) The costs of and incidental to the review shall be paid out

of the assets of the Company or otherwise as the Taxing Officer or

the Com-t may direct ;
provided that the cost of the attendance

of a principal shall not be allowed if in the opinion of the Taxing
Officer he could hav© been sufficiently represented by liis London
agent.
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Costs and Expenses Payable out op the Assets of the
Company.

18fi.— (1.) Where a Liquidator or Si)f>cial Manager in a winding- Liquidator's

up by the Court receives reiniuieration for his services as such, no charges,

payment shall be allowed on his accounts in respect of the per-

formance by any other person of the ordinary duties which are

required by statute or Rules to be p(>rformed bj' liimself.

(2.) Where a Liquidator is a sohcitor he may euntract that the
remuneration for liis services as Liquidator shall include all pro-
fessional ser\'ices.

187.—(L) The assets of a Company in a winding-up by the Costs payable

Coiu't, remaining after payment of the fees and actual expenses out of the

inciu-red in realising or getting in the assets, shall, subject to any assets,

order of the Court, and, as regards a winding-up to which the pro-

visions of the Stannaries Act, 1887,* apply, subject to that Act
as modified by the Act, be liable to the following payments, which
shall be made in the following order of priority, namely :

—

First.—^The taxed costs of the petition, including the taxed
costs of any person appearing on the petition whose costs

are allowed by the Court.
Next.—The remuneration of the special manager (if anj^).

Next.—The costs and expenses of any person who makes or
concurs in making, the Company's statement of afi'airs.

Next.—The taxed charges of anj' shorthand writer appointed
to take an examination. Provided that where the short-

hand writer is appointed at the instance of the Official

Receiver the cost of the shorthand notes shall be deemed
to be an expense incurred by the Official Receiver in

getting in and realising the assets of the Company.
Next.—The Liquidator's necessary cUsbmsements, other than

actual expenses of realisation heretofore provided for.

Next.—The costs of any person properly employed by the
Liquidator.

Next.—The remuneration of tlie Liquidator.
Next.—The actual out-of-pocket expenses necessarily incurred

by the Committee of Inspection, subject to the approval
of the B(mrd of Trade.

(2.) No payments in respect of bills or charges of solicitors. Costs,

managers, accountants, auctioneers, brokers, or other persons,
other than payments for costs and expenses incurred and sanc-
tioned under Rule 54, and payments of bills which have been taxed
and allowed under orders made for the taxation thereof, shall be
allowed out of tlie assets of the Comjiany without proof that the
same have been considered and allowed by the lit^gistrar. The
Taxing Officer shall satisfy himself before passing such bills or
charges that the employment of the solicitor or other person in

respect of the matters mentioned in the bills or charges has been
duly sanctioned. Provided that the Official Receiver when acting
as Liquidator may without taxation pay and allow the costs and
charges of any person other than a Solicitor emplojed by him
where such costs and charges are Mithin the scale usually allowed
by the Court and do not exceed the sum of £2 : provided always
that the Board of Trade may require such costs or charges to bo
taxed by the Taxing Officer.

(3.) Nothing contained in this Rule shall apply to or affect

costs wliich, in the coiu-se of legal proceedings by or against a Com-
pany which is being woimd up by the Court, are ordered by the
Court in which such prcjceedings are pending or a Judge thereof to

be paid by the Company or the Liquidator, or the rights of the person
to wliom such costs are payable.

* 50 & 51 Vict. c. 43.



1478 Appendix

Conclusion of

wintling-up.

Times for

sending
Liquidator's

statements,

and regula-

tions appli-

cable thereto

Form 92.

Form 93.

Affidavit of

no receipts o

payments.

Forms 92
and 93.

.Statements by Liquidator to the Registr.\r of Joint
Stock Companies.

188. The winding-up of a Company shall, for the purposes of

section 224 of the Act, be deemed to be concluded :

—

(a.) In the case of a Company wound up by order of the Court,
at the date on which the order dissolving the Company
has been reported by the Liquidator to the Registrar
of Companies, or at the date of the order of the Board of

Trade releasing the Liquidator pursuant to section l&T of

the Act.

(b.) In the case of a Company wound up voluntarily, or under
the super\Tision of the Couit, at the date of the dissolution

of the Company, unless at such date any funds or assets
of the Company remain unclaimed or undistributed in

the hands or under the control of the Liquidator, or any
person who has acted as Liquidator, in which case the
winding-up shall not be deemed to be concluded until

such funds or assets have either been distributed or paid
into the Companies Liquidation Account at the Bank of

England.
189. The statements with respect to the proceedings in and

position of a liquidation of a Company, the winding-up of which
is not concluded witliin a year after its commencement, shall be sent
to the Registrar of Companies twice in every year as follows :

—

(1.) The first statement commencing at the date when a Liqui-
dator was first appointed and brought down to the end of

twelve months from the commencement of the winding-up,
shall be sent within 30 days from the expiration of such

. twelve months, or within such extended period as the
Board of Trade may sanction, and the subseqiient state-

ments shall be sent at intervals of half a year, each state-

ment being brought down to the end of the half year for

which it is sent.

(2.) Subject to the next succeeding Rule, Form No. 92, with
such variations as circumstances may require, shall be
used, and the directions specified in the Form shall (unless

the Board of Trade otherwise direct) be observed in refer-

ence to every statement.
(3.) Every statement shall be sent in duplicate, and shall be

verified by an affidavit in the Form No. 93, with such
variations as circumstances may require.

190. Where a Liquidator has not during any period for which
r a state:nent has to be sent received or paid any money on account
of the Company, he shall at the period when he is required to trans-

mit his statement, send to the Registrar of Companies the prescribed
statement in the Form No. 92, in duplicate, containing the particulars

therein reqmred with respect to the proceedings in and position of

the Liquidation, and ^vith such statement shall also send an affidavit

of no receipts or payments in the Form No. 93.

Unclaimed Funds and Undistributed Assets in the Hands
OP A Liquidator.

Payment of 191.— (1.) All money in the hands or under the control of a
undistributed Liquidator of a Company representing unclaimed di\'idends, which
and un- for six months from the date when the dividend became payable
claimed liave remained in the hands or under the control of the Liquidator,
money into shall forthwith, on the expiration of the six months, be paid into
Companies the Companies Liquidation Account.
Liquidation (2.) All other money in the hands or under the control of a
Account. Liquidator of a Company, representing unclaimed or undistri-

buted assets, which under sub-section 4 of Section 224 of the Act,
the Liquidator is to pay into the Companies Liquidation Account,
shall be ascertained as on the date to which the statement of receipts
and i^ayments sent in to the Registrar of Companies is brought



Winding-up Rules 1479

down, and the amount to be paid to the Companies Liquidation
Account shall be the minimum balance of such money wliicli the

Liquidator has had in his hands or under his control during the six

months immediately preceding the date to wliieh the statement is

brought down, less such part (if any) thereof as the Board of Trade
may authorise him to retain for the immediate piu'poses of the
liquidation. Such aiuouut shall be paid into the Companies Liqui-

dation Account within fourteen days from the date to which the

statement of account is brought down.
(3.) Notwnthstanding anything in this Rule, any moneys repre-

senting unclaimed or undistributed assets or dividends in the hands
of the Liquidator at tlio date of the dissolution of the Company
shall forthwith be paid by liim into the Companies Liquidation
Account.

(4.) A Liquidator whose duty it is to pay into tlie Companies
Liquidation Account at the Bank of England, money representing
imclaimed or undistributed assets of the Company shall apply in

such manner as the Board of Trade shall direct to the Board of

Trade for a paying-in order, which paying-in order shall be an
authority to the Bank of England to receive the payment.

(5.) Money at the credit of the account of the OUicial Liqui-
dator of a Company with the Bank of England shall be deemed to

be money under the control of such Official Liquidator, and when
such money has remained unclaimed or undistributed for six months
after the date of receipt it shall be transferred to the Companies
Liquidation Account, and the Official Liquidator and Master of

the Chancery Division of the High Court attached to the Judge in

whose chambers the winding-up is proceeding shall draw and sign

such cheques or orders as may be necessary for the transfer of the
money. An application to the Board of Trade for payment out of

moneys so transferred shall be signed by the official Liquidator
and counter-signed by the said Master.

{(3.) Money invested or deposited at interest by a Liquidator
shall be deemed to be money under his control, and when such money
foruLs part of the minimum balance payable into the Companies
Liquidation Account pursuant to clause (2) of this Rule, the Liqui-
dator shall realise the investment or withdraw the deposit, and shall

pay the proceeds into the Companies Liquidation Account, provided
that where the money is invested in Government securities, such
securities may, with the permission of the Board of Trade, be trans-

ferred to the control of the Board of Trade instead of being forthwith
realised and the proceeds thereof paid into the Companies Liquida-
tion Account. In the latter case, if and when the money repre- -

sented by the secm-ities is required wholly or in part for the purposes
of the Liquidation, the Board of Trade may realise the securities

wholly or in part and pay the proceeds of realisation into the Com-
panies Liquidation Account and deal with the same in the same way
as other monies paid into t\w said Account may be dealt with.

192. Every person who has acted as Liquidator of any Company, Liquidator to
whether the liquidation has been concluded or not, shall furnisli to furnish infer-
tile Board of Trade particulars of any money in liis hands or inider mation to
his control representing unclaimed or undistributed assets of the Board of
Company and such other particulars as the Board of Trade may Trade,
require for the purpose of ascertaining or getting in any ntoney

j'Qj.m 97
payable into the Companies Liquidation Account at the Bank of

England. The Board of Trade may require such particulars to be
verified by affidavit.

193.—(1.) The Board of Trade may at any time order any such Board of

person to submit to them an accoimt verified by affidavit of the simis Trade may
received and paid by him as I^iciuidator of the Company and may call for

direct and enforce an audit of the accoimt. verified

(2.) For the purposes of section 224 of the Act, and the Rules, accounts,

the Court shall have, and, at the instance of the Board of Trade, may F^rins 9'^

exercise all the powers conferred by the Bankruptcy Act, 1883,* ^^^\ 93

* 46 & 47 Vict. c. 52.
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with respect to the discovery and reahsation of the property of a
debtor, and the pro\dsions of Part I. of that Act with respect thereto
shall, with any necessary modification, apply to proceedings under
section 224 of the Act.

Application 1**4. An application by the Board of Trade for the piu'pose of

to the Coiut ascertaining and glutting in money payable into tlie Bank of England
for enforcin" pni'suant to section 224 of the Act, shall lie made by motion, and
an account, w liere the winding-up is by or imder the supervision of the Court

and "ettinf^ sliall be made to and dealt witli by tlie Judge, and in a voluntary

in money. winding-up shall be made to and dealt with by the Judge of the High
Court.

Application ^'•^•^'- -^'^ application by a person claiming to be entitled to any
for payment money paid into the Bank of England in pursuance of section 224

out by person *^^ ^''^ Act, shall be made in such form and manner as the Board of

entitled. Trade may from time to time direct, and shall, unless the Board of

Trade otherwise directs, be accompanied by the certificate of the
Liquidator that the person claiming is entitled and such further
evidence as the Board of Trade may direct.

Application 190. A Liquidator who requires to make payments out of money
by liquidator paid into the Bank of England in pursuance of section 224 of the
for payment Act, either by way of distribution or in respect of the cost and
out. expenses of the jiroceedings, shall aj^ply in such form and manner as

the Board of Trade may direct, and the Board of Trade may there-
upon either make an order for payment to the Liquidator of the sum
required by Mm for the pm-poses aforesaid, or may direct cheques to
be issued to the Liquidator for transmission to the persons to whoin
the payments are to be made.

Release of LiQxnDATOR in a Winding-up by the Court.

Proceedings 197.—(1.) A Liquidator in a winding-up by the Court before
for release of making application to the Board of Trade for his release, shall give
Liquidator. notice of his intention to do so to all the creditors who have proved
Forms 98, 99, ^^^^\^ debts, and to all the eontributories, and shall send with the

and 100.
'

' notice a summary of his receipts and payments as Liquidator.
(2.) When the Board of Trade have gi-anted to a Liquidator his

release, a notice of the order granting the release shall be gazetted.
The Liquidator sliall provide the requisite staiup fee for the Gazette,
which he may charge against the Company's assets.

Official Receivers and Board of Trade.

Appointment. 198.—(1.) Judicial notice shall be taken of the appointment of
the Official Receivers appointed by the Board of Trade.

(2.) When the Board of Trade appoints any officer to act as
deputy for or in the place of an Official Receiver, notice thereof
shall be given by letter to the Com-t to wliich such Official Receiver
is or was attached. The letter shall specify the duration of such
acting appointment.

(3.) Any person so appointed shall, during liis tenure of office,
have all the status, rights, and powers, and bo subject to all the
liabilities of an Official Receiver.

Removal. 199. Where an Official Receiver is removed from his office by
the Board of Trade, notice of the order removing him shall be com-
municated by letter to the Court to wliich the Official Receiver was
attached.

Personal 200. The Board of Trade may, by general or special directions
performance determine what acts or duties of the Official Receiver in relation
of (lutips. to the winding-up of Companies are to be performed by him in person,

and in what cases he may discharge his functions through the agency
of his clerks or other persons in his regular employ, or under liis

official control.

Assistant 201. An assistant Official Receiver, appointed by the Board of
Official Trade, shall be an officer of the Coiu't, like the Official Receiver to
Receivers. whom he is assistant, and subject to the directions of the Board of

Trade, he may represent the Official Receiver in all proceedings in
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Court, or in any administrative or other matter. Judicial notice

shall be taken of the appointment of an assistant Official Receiver,

and he may be removed in the same manner as is provided in the case

of an Otticial Receiver.
202. In the absence of the Official Receiver any Officer of the Power of

Board of Trade duly authorised for the purjiose by the Board of Officers of

Trade, and any clerk of tlio Official R(!ceiver duly autliorised by Board of

him in writing, may by leave of the Court act on behalf of tlie Official Trade and

Receiver, and take part for him in any public or other examination Official

and in any unopposed application to the Court. Pi,eceivers

203. Where a Company against which a \dnding-up order has clerks in

been made has no available assets, the Official Receiver shall not certain cases

be required to incm* any expense in relation to the winding-up to act for

^vithout the express directions of the Board of Trade. Official

204.—(1.) Where a Liquidator is appointed by the Court in a Receivers,

winding-up by the Court, the Official Receiver shall account to the Duties where
Liquidator. no assets.

(2.) If the Liquidator is dissatisfied with the account or any Accounting
part thereof, he may report the matter to the Board of Trade, who ,

Official
shall take such action (if any) thereon as it may deem expedient. R >ceiver

(3.) The provisions of these Rules as to Liquidators and their

accounts shall not apply to the Official Receiver when he is Liqui-

dator, but he shall account in such manner as the Board of Trade
may from time to time direct.

205. Where there is no Committee of Inspection any functions Official

of the Committee of Inspection which devolve on the Board of Trade Receiver to

may, subject to the directions of the Board, be exercised by the act for Board
Official Receiver. of Trade

20G. An Appeal in the High Court against a decision of the where no
Board of Trade, or an Appeal to the Court from an act or decision committee of

of the Official Receiver acting otherwise than as Liquidator of a inspection.

Company, shall be brought within twenty-one days from the time when Appeals from
the decision or act appealed against is done, pronoimced, or made. Board of

207.—(1.) An application by the Board of Trade to the Court Trade and
to examine on oath the Liquidator or any other person pursuant Official

to section 159 of the Act, shall be made ex parte, and shall be sup- Rtceivor.
ported by a report to the Court tiled with the Registrar, stating the Applications
circumstances in which the application is made. under s. 159

(2.) The report may be signed bj' any person duly authorised
(2) of the Act.

to sign documents on behalf of the Board of Trade ; and shall for

the pm"poses of such application bo prima facie evidence of the

statements therein contained.

Books to be EIept, and Returns made, by Officers op Courts.

208.—(1.) In the High Coiu-t the Registrar and in the District Books to be

Registries of the High Covirt at Liverpool and Manchester respec- kept by
tively the District Registrars of the High Court, and in a Com't other Officers of

than the High Court, the Registrar shall keep books according to the Courts.

Forms in the Appendix, and the particulars given under the different Forms 101
heads in such books shall be entered forthwith after each proceeding j^j^j io2.
has been concluded.

(2.) The Officers of the Courts whoso duty it is to keep the books
prescribed by these Rules shall make and transmit to the Board of

Trade such extracts from their books, and shall furnish the Board
of Trade with such information and returns as the Board of Trade
may from time to time require.

Gazetting in a Winding-up by the Court.

209.—(1.) All notices subsequent to the making by the Court Gazetting
of a winding-up order in piu-suance of the Act or the Rules re(iuiring Notices,
publication in the London Gazette shall bo gazetted by the Board of

Poj-j^ 1Q3
Trade.

(2.) Where any %vinding-up order is amended, and also in any
case in which aiiy matter which has been gazetted has been amended
or altered, or in which a matter has been wrongly or inaccurately
gazetted, the Board of Trade shall re-gazette such order or matter
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with the necessary amendments and alterations in the prescribed
form, at the expense of the Company's assets, or otherwise as the
JJoard of Trade may direct.

FiHng Memo- 210.—(1.) Whenever the London Gazette contains any advertise-

• randum of ment relating to any winding-vip proceedings the Official Receiver
Gazette or Liquidator as the case may be shall file with the proceedings a
notices. memorandum referring to and giving the date of the advertisement.

Form 104. (^•) ^'^ ^^^^ ^^^® ^^ ^" advertisement in a local paper, the Official

Receiver or Liquidator as the case may be shall keep a copy of the
paper, and a memorandum referring to and giving the date of the
advertisement shall be placed on the file.

(3.) For this purpose one copy of each local paper in wliich any
advertisement relating to any winding-up proceeding in the Court
is inserted, shall be left with the Official Receiver or Liquidator as
the case may be by the person who inserts the advertisement.

(4.) A memoranduiTi under this Rule shall be prima facie evidence
that the advertisement to which it refers was duly inserted in the
issue of the Gazette or newspaper mentioned in it.

Arrests and Commitments.

To whom 21 L A Warrant of Arrest, or any other Wai-rant issued under
warrants may the provisions of the Act and Rules, may be addressed to such
be addressed. Officer of the Court, or to such High Bailiff or Officer of any County

Court, whether such County Court has jm-isdiction to wind up a
Company or not, as the Court may in each case direct.

Prison to 212. Where the Court issues a Warrant for the arrest of a person
wliich person under any of the provisions of the Act or Rules, the prison (to be
arrested on named in the Warrant of Arrest) to wliich the person shall be coni-
Warrant is to mitted shall, unless the Court shall otherwise order, be the prison
be taken. used by tlie Court in cases of Orders of Commitment made in the

exercise by the Court of its ordinary juriscUction.

Execution of 213. Where a Warrant for the Arrest of a person has been issued

Warrants of by a Court other than the High Coiu-t under any of the provisions

Arrest out- of the Act and Rules, the High Bailiff of the Court, or other Officer

side ordinary of the Coui't to whom the Warrant is addressed, may send the

jurisdiction Warrant of Arrest to the Registrar of any other Coiu-t (other than
of Court. the High Coiu't) witliin the ordinary jurisdiction or district of which

Forms 105 such person shall then be or be believed to be, with a Warrant

and 100. annexed thereto under the hand of the High Bailiff or Officer and
Seal of the Court from which the Warrant originally issued, requiring
execution of the Warrant by the Court to wMch it is so sent ; and
the Registrar of the last-mentioned Court shall seal or stamp the
Warrant with the Seal of liis Court, and issue the same to the High
Bailiff or other proper Officer of liis Court, with an endorsement
thereon in the Form 106 ; and thereupon such last-mentioned
High Bailiff or Officer may, and shall in all respects execute the said
Warrant according to the requirements thereof, and all Constables
and Peace Officers shall aid and assist witliin their respective districts

in the execution of such Warrant.
Prison to 214.—(1.) Where a person is arrested under a Warrant of Com-
which a per- mitnient issued under any of the provisions of the Act and Rules,
son arrested other than sections 174 and 176 of the Act, and Rule 66 of the Rules,
is to be con- he shall be forthwith conveyed in custody of the Bailiff or Officer

veyed, and apprehending him to the prison of the Court within the ordinary
production jurisdiction of wliich he is apprehended, and kept therein for the
and custody time mentioned in the Warrant of Commitment, unless sooner
of persons discharged by the Order of the Court which originally issued the
arrested. Warrant of Commitment, or otherwise by law.

(2.) Where a person is arrested under a Warrant, issued under
section 174 or section 176 of the Act, or under Rule 66 of the Rules,
he shall be forthwith conveyed in custody of the Bailiff or Officer
apprehending him to the prison of the Court -wdthin the ordinary
jurisdiction of which he is apprehended ; and the Governor or
Keeper of such prison shall produce such person before the Com-t
as it may from time to time direct, and shall safely keep him until
such time as the Court shall otherwise order, or such person shall be
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otherx^-ise discharged by law. Provided that where any such person is

conveyed to a prison other than the prison used by the Court which
originally issued the Warrant in cases of Orders of Commitment
made by such Court in the exercise of its ordinary jurisdiction, the

Court may by Order direct such person to be transferred to such

last mentioned prison ; and on receipt of such Order the Governor
or Keeper of the prison to which such person has been conveyed,
shall cause such person to be conveyed in ]iroper custody to the

prison mentioned in such Order, and the Governor or Keeper of such

last mentioned prison shall, on production of such Order and of the

Wan-ant of Arrest, receive such jjerson, and shall produce him before

the Court, as it may from time to time direct, and shall safely keep
him until such time as the Court shall other^dse order, or such person

shall be otherwise discharged by law.

MiSCELIiANEOU.S MATTERS.

215. The Board of Trade may from time to time issue general Board of

orders or regulations for the ])ur))ose of regulating any matters Trade orders,

under the Act or the Rules which are of an administrative and not

of a judicial character. Judicial notice shall be taken of any
general orders or regulations which are printed by the King's printers,

and purport to be issued under the authority of the Board of Trade.

2 Hi. The Court may, in any case in which it shall see fit, extend Enlargement

or abridge the time appointed by the Rules or fixed by any order of or abridg-

the Court for doing any act or taking any proceeding. ment of time.

217.—(1.) No proceedings under the Act or the Rules shall be Formal
invalidated by any formal defect or by any irregularity, unless the defect not to

Court before which an ol>jection is made to the proceeding is of invalidate

opinion that suljstantial injustice has been caused by the defect or proceedings,

irregularity, and that the injustice cannot be remedied by any order

of that Court.

(2.) No defect or irregularity in the appointment or election of a

Receiver, Liquidator, or member of a Committee of Inspection shall

vitiate any act done by him in good faith.

218. In all proceedings in or before the Court, or any Judge Application

Registrar or Officer thereof, or over which the Com-t has jurisdiction of existing

imder the Act and Rules, where no other provision is matle by the procedure.

Act or Rules, the practice procedure and regulations shall unless

the Court otherwise in any special case directs, in the High Court be

in accordance with the Rides of the Supreme Court and practice of

the High Court, and in a Palatine Court and County Court in accord-

ance, as far as practicable, with- the (existing Rules and practice of

the Com-t in proceedings for the administration of assets by the Court.

219. The provisions of Rule 2 of the Rides of the Supreme Court, Petitions m
1887.* relating to petitions in the District Registries of Liverpool Liverpool and

and :Manchester, shall apply to petitions presented in those Registries Manchester

under the Act and Rules. District

220. The Companies (Winding-up) Rules, 1903, and the forms Registries,

thereby prescribed are hereby revoked and annulled, provided that Annulment,
such revocation and annulment shall not prejudice or affect any-

thing done or suffered before the date on which these rules come into

operation under any Rule or Order whic^h is hereby revoked and

annulled and that no rule or practice which was annulled or repealed

by tlie said Rules and Orders shall be revived by reason of the

revocation and annulment hereby effected.

221. The.se Rules may bo cited as the Companies (Winding-up) Short title

Rules, 1009. They shall come into operation on the 1st day of and com-

April, 1909. mencement.
Lorchurn, C.

I concur,
Winston S. Church ill,

President of the Board of Trade.

The 29th day of March, 1909.

* Rules of the Supreme Court, May, 1887, printed in Statutory

Rules and Orders Revised (1st Edition), Vol. 7, p. 333.
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appendix.

Forms.

No. 1. (Rule 11.)

General Title (High Court).

[For this Form see p. 833.]

No. 2. (Rule 11.)

General Title {County Court).

[For this Form see p. 834.]

No. 3. (Rule 8.)

Form of Stjmmons (General).

[This Form is used in the summons on pp. 815 and 816.]

No. 4. (Rule 25.)

Petition.

[For this Form see pp. 834 and 835.]

No. 5. (Rule 25.)

Petition by unpaid Creditor on Simple Contract.

[For this Form see p. 835.]

No. 6. (Rule 27.)

Advertisement op Petition.

[For this Form see pp. 838 and 839.]

No. 7. (Rule 28.)

Affidavit of Service of Petition on Members, Officers, or
Servants.

[For this Form see pp. 848 and 849.]

No. 8. (Rule 28.)

Affidavit of Service of Petition on Liquidator.

[For this Form see p. 849.]

No. 9. (Rule 29.)

Affidavit verifying Petition.

[For this Form see p. 848.]

No. 10. (Rule 31.)

Order appointing the Officiai, Receiver as Provisional
Liquidator after Presentation of Petition, and before
Order to Wind up.

[For this Form see p. 852.]

No. 11. (Rule 33.)

Notice of Intention to appear on Petition.

[For this Form see p. 854.]

No. 12. (Rule 34.)

List of Parties attending the hearing of a Petition.

[For this Form see p. 855.]



Winding-up Rules 1485

No. 13. (Rule 37.)

Notification to Official Receiver of Order pronounced on
Petition for Winding up.

[For this Form see p. 872.]

No. 14. (Rule 37.)

Notification to Official Receiver of Order pronounced for
appointment of official receiver as provisional liqui-
DATOR PRIOR TO Winding up Order being made.

[For this Form see p. 872.]

No. 15. (Rule 40.)

Order fob Winding up by the Court.

[For this Form see p. 873.]

No. 16. (Rule 41.)

Order for Winding up, sub.ject to Supervision.

[For this Form see pp. 1314 and 1315.]

No. 17. (Rule 41.)

Notice of Order to Wind up (For Newspaper).

[For this Form see p. 879.]

No. 18. (Rule 43.)

Order of Transfer.

[For this Form see p. 817.]

No. 19. (Rule 46.)

Notice of Trajisfer of Proceedings to the Board of Trade
and Official Receiver.

[For this Form see pp. 817 and 818.]

No. 20. (Rule 49.)

Affidavit by Special Manager verifying Account.

• [For this Form see p. 908.]

No. 21. (Rule 118.)

Notice to Creditors of First Meeting.

[For this Form see p. 932.]

No. 22. (Rule 118.)

Notice to Contributories of First Meeting.

[For this Form see pp. 932 and 933.]

No. 23. (Rule 119.)

Notice to Directors and Officers of Company to attend
First Meeting of Creditors or Contributories.

[For this Form see p. 933.]

No. 24.

Memorandum of Proceedings at adjourned First Meeting.

(No quormn.)

[For this Form see p. 936.]
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No. 25.

(o) "Or con- List of Creditors (a) assembled to be used at every Meeting.
tributories."

^^,^^ ^j^.^ p^^^ ^^^ p ^^^ ^

No. 26. (Rule 50.)

Statement of Affairs.

[For this Form see pp. 912 e^ scq.]

No. 27. (Rule 55.)

Report of Result of Meeting of Creditors or Contributories.

[For this Form see pp. 943 and 944.]

No. 28. (Rule 55.)

Order Appointing Liquidator.

[For this Form see p. 945.]

No. 29. (Rule 57.)

Certificate that Liquidator or Special Manager has given
Security.

[For this Form see p. 948.]

No. 30. (Rule 55.)

Advertisement of Appointment of Liquidator.

[For this Form see p. 946.]

No. 3L (Rules 60-62.)

Order Directing a Public Examination.

[For this Form see p. 1062.]

No. 32. (Rule 64.)

Order Appointing a Time for Public Examination.

[For this Form see p. 1063.]

No. 33. (Rule 64.)

Notice to attend Public Examination.

[For this Form see pp. 1064 and 1065.]

No. 34. (Rule 71.)

Application for Appointment of Shorthand Writer to take
DOWN NOTES OF PUBLIC EXAMINATION AND OrDER THEREON.

[For this Form see p. 1045.]

No. 35. (Rule 71.)

Declaration by Shorthand Writer.

[For this Form see p. 1065.]

No. 36. (Rule 67.)

Notes of Public Examination where a Shorthand Writer is

appointed.

[For this Form see pp. 1065 and 1066.]

No. 37. (Rule 67.)

Notes of Public Examination where a Shorthand Writer is

not appointed.

[Foy this Form see p. 1066,]
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No. 38. (Rule 72.)

Report to the Court where Person examined refuses to
ANSWER to satisfaction OP REGISTRAR OR OFFICER.

[For this Form see p. 1066.]

No. 39.

Order on Persons to attend at Chambers to be examined.

[For this Form see p. 1067.]

No. 40. (Rule 66.)

Warrant ag^unst Person who pails to attend Examination.

[For this Form see pp. 1068 and 1069.]

No. 41. (Rule 76.)

Notice by Liquidator requiring Payment of Money or
Delivery op Books, &c., to Liquidator.

[For this Form see pj). 999 and 1000.]

No. 42. (Rule 77.)

Provisional List of Contributories to be made out by
Liquidator.

[For this Form see pp. 1093 and 1094.]

No. 43. (Rule 78.)

Notice to Contributories of Appointment to settle List of
Contributories.

[For this Form see p. 1094.]

No. 44.

Affidavit op Postage of Notices of Appointment to settle
List of Contributories.

[For this Form see p. 1095.]

No. 45. (Rule 79.)

Certificate of Liquidator of Final Settlement of the List of
Contributories.

[For this Form see pp. 1095 and 1096.]

No. 46. (Rule 80.)

Notice to Contributory of final Settlement of List of
Contributories and that his Name is included.

[For this Form see p. 1097.]

No. 47. (Rule 82.)

Supplement.\l List op Contributories.

[For this Form see pp. 1097 and 1098.]

No. 48.

Affidavit op Service of Notice to Contributory.

[For this Form see p. 1098.]

No. 49. (Rule 81.)

Order on Application to vary List of Contrjputobies.
[For this Form see p. 1098.]
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No. 50. (Rule 83 (1).)

Notice to each Member op Committee of Inspection of Meeting
FOB SANCTION TO PROPOSED CaLI,,

[For this Form see p. 1176.]

No. 51. (Rule 83 (2).)

Advertisement of Meeting of Committee of Inspection to
SANCTION PROPOSED CaIL.

[For this Form see pp. 1176 and 1177.]

No. 52. (Rule 83 (4).)

Resolution of Committee of Inspection sanctioning Call.

[For this Form see p. 1177.]

No. 53. (Rule 86.)

Notice of Call sanctioned by Committee of Inspection to be
SENT TO Contributory.

[For this Form see p. 1177.]

No. 54. (Rule 84.)

Summons for leave to make a Call.

[For this Form see pp. 1177 and 1178.]

No. 55. (Rule 84.)

Affidavit of Liquidator in support of Proposal for Call.

[For this Form see p. 1178.]

No. 56. (Rule 84.)

Advertisement of Intended Call.

[For this Form see p. 1179.]

No. 57. (Rule 84.)

Order giving leave to make a Call.

[For this Form see p. 1179.]

No. 58. (Rule 85.)

Document making a Call.

[For this Form see p. 1180.]

No. 59. (Rule 86.)

Notice to be served with the Order sanctioning a Call.

[For this Form see p. 1180.]

No. 60. (Rule 87.)

Affidavit in support of Application for Order for Payment
OF Call.

[For this Form see pp. 1180 and 1181.]

No. 61. (Rule 87.)

Order for Payment of Call due from a Contributory

[For this Form see p. 1184.]
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No. G2. (Rule 87.)

Affidavit of Service of Order for Payment of Call.

[For this Form see p. 118G.]

No. 63. (Rules 88-93.)

Proof of Debt. General Form.

[For this Form see pp. 1245 and 1246.]

No. 64. (Rule 99.)

Proof of Debt of Workmen.

[For this Form see p. 1246.]

No. 65. (Rule 103.)

Notice of Rejection of Proof of Debt.

[For this Form see pp. 1246 and 1247.]

No. 66. (Rule 110.)

List of Proofs to be Filed tinder Rules 110 and 111.

[For this Form see p. 1249.]

No. 67. (Rule 150.)

Notice of Creditors op Intention to declare Dividend.

[For tlus Form see p. 1249.]

No. 68. (Rule 150 (5).)

Certified List of Proofs under Rule 150 (5) Companies (Wind-
iNO-up) Rules, and Application for issue of Cheques for
Dividend on Companies Liquidation Account.

[For tWs Form see p. 1250.]

No. 69. (Rule 150 (5).)

Certified List of proofs filed under Rule 150 (5) Companies

(Winding Up) Rules, Special Bank Case.

[For tliis Form see pp. 1250 and 1251.]

No. 70.

Notice to Persons claiming to be Creditors of Intention to

DECLARE Final Dividend.

[For this Form see p. 1250.]

No. 71. (Rule 150 (3).)

Notice of Dividend.

[For this Form see pp. 1251 and 1252.]

No. 72. (Rule 150 (7).)

Authority to Liquidator to Pay Dividends to another Person,

[For tliis Form see pp. 1252 and 1253.]

No. 73. (Rule 151.)

Notice of Return to Contributories.

[For this Form see pp. 1259 and 1260.]

AUTHORITY FOR DELIVERY.

[For this Form see p. 1260.]

S.C.L. ^ C
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No. 74. (Rule 151.)

Schedule or List of Contributokies holding Paid-up Shares
TO WHOM A Dividend or Return is to be Paid.

[For tills Form see p. 1260.]

No. 75. (Rule 121.)

Notice of Meeting [General Form].

[For this Form see p. 958.]

No. 76. (Rule 124.)

Atfipavit of Postage of Notices of Meeting.

[For this Form see p. 935.]

No. 77. (Rule 124.)

Certificate of Postage of Notices (General).

[For this Form see p. 936.]

No. 78. (Rule 131.)

Memorandum of Adjournment of Meeting.

[For this Form see p. 936.]

No. 79. (Rule 127.)

Authority to Deputy to act as Chairman of meeting and use
Proxies.

[For this Form see p. 936.]

No. 80. (Rule 147.)

General Proxy.

[For this Form see p. 934.]

No. 81. (Rule 147.)

Special Proxy.

[For tliis Form see pp. 934 and 935.]

No. 82. (Rule 165.)

Application to Board of Trade to authorise a special Bank

Account.

[For this Form see p. 965.]

No. 83. (Rule 165.)

Order of Board of Trade for special Bank Account

[For this Form see pp. 965 and 966.]

No. 84. (Rule 168.)

Certificate and Request by Committee of Inspection as
TO Investment of Funds.

[For this Form see p. 966.]

No. 85. (Rule 168.)

Request by Committee of Inspection to Board of Trade to
sell Securities.

[For tliis Form see p. 967.]
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No. 86. (Rule 169.)

Certificate by Committee of Inspection as to Audit of

Liquidator's Accounts.

[Foi" tliis Form see p. 985.]

No. 87. (Rule 170.)

Affidavit verifying Liquidator's Account under Section 155-

[For this Form see p. 980.]

No. 88. (Rule 171.)

Liquidator's Trading Account under Section 155.

[For this Form see p. 986.]

No. 88a. (Rule 171.)

Affidavit verifying Liquidator's Trading Account under

Section 155.

[For this Form see p. 987.]

No. 89. (Rule 177.)

Request to deliver Bill for Taxation.

[For this Form see p. 1196.]

No. 90. (Rule 182.)

Certificate of Taxation.

[For this Form see p. 1198.]

No. 91. (Rules 177-184.)

Register to be kept by Taxing Officer.

[For tills Form see p. 1199.]

No. 92. (Rules 189 and 190.)

[For tills Form see pp. 970 et seg.]

No. 93. (Rules 189 and 190.)

Affidavit verifying Statement op Liquidator's Account
under Section 224.

[For this Form see pp. 979 and 980.]

No. 94.

Liquidator's Trading Account under Section 224.

[For this Form see pp. 980 and 981.]

No. 95.

List of Dividends or Composition.

[For this Form see p. 981.]

No. 96.

List of Amounts Paid or Payable to Contkibutories.

[For this Form see pp. 981 and 982.]
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No. 97. (Rule 192.)

Affidavit verifying Account of Unclaimed and Undistributed
Funds.

[For this Form see p. 982.]

No. 98. (Rule 197.)

Notice to Creditors and Contributories of intention to
APPLY FOR Release.

[For tlais Form see p. 988.]

No. 99. (Rule 197.)

Application by Liquidator to Board of Trade for Release.

[For tliis Form see pp. 988 and 989.]

No. 100. (Rule 197.)

Statement to accompany Notice of Application for Release.

[For this Form see pp. 990 and 991.]

No. 101. (Rule 208.)

Register of Winding-up Orders to be kept in the Courts.

[For this Form see p. 1021.]

No. 102. (Rule 208.)

Register op Petitions to be kept in the Courts.

[For tliis Form see p. 1022.]

No. 103. (Rule 209.)

Notices for London Gazette.

(1.) Notice of Winding-up Order.

[For this Form see p. 879.]

(2.) Notice of first Meetings.

[For tliis Form see p. 933.]

(3.) Notice of Day appointed for Public Examination.

[For this Form see p. 1064.]

(4. ) Notice of Intended Dividend.

Name of
Compaiiy.

Address of
Begiatered

Office.

Court.
Number of
Matter.

I'^^*^,^?:/o'' Name of

'proX" I^i^-dator.
Address.
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(5.) Notice of Dividend.

Name
of

Company.

Address of
Registered

Office.

Court.
Number

of
Matter.

Amount
per £

First and
final or

otherwise.

When
payable.

Where
payable.

(6.) Notice of Return to ContribtUories.

Name of
Company.

Address of
RcRistered

Office.

Court.
Number

of
Matter.

Amount
per

Share.

First and
final or

otherwise.

When
payable.

Where
payable.

(7.) Notice of Appointment of Liquidator.

[For this Form see p. 946.]

(8.) Notice of Removal of Liquidator.

[For this Form see p. 95b.]

(9. ) Notice of Release of Liquidator.

[For tliis Form see p. 992.]

No. 10-4. (Rule 210.)

Memorandum of Advertisement or Gazetting.

[For this Form see {i. 1022.]

No. 105. (Rule 213.)

Warrant to Registrar of Court in whose District a Person
AGAINST whom A WARRANT OF ArREST HAS BEEN ISSUED IS

BELIEVED TO BE.

[For this Form see p. 1188.]

No. lOG. (Rule 213.)

Endorsement or Warrant of Arrest issued by a Court to
which the same has been sent for execution by eht
Court which originally issued it.

[Koi- tWs Form see p. 1188.]
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IV.

STATUTORY RULES AND ORDERS, 1909.

327
No.

L. 14*

Partnership.

Limited Partnerships.

Thk Limited Partnerships (Winding-up) Rules, 1909, dated
March 29, 1909, made under Section 268 (1) (vii) of the
Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69).

The provisions of the Companies (Consolidation) Act, 1908,
vnth respect to winding-up, and the pro\'isions of the Companies
(Winding-vip) Rviles, 1909, so far as applicable to the proceedings
in a Minding-up by the Court (hereinafter called " the applied
provisions "), shall apply to the winding-up by the Court of Limited
Partnerships subject to the modifications following, that is to say :

—

General
interpreta-

tion of

applied

provisions.

Definition of

"the Act"
and " the

Court."

Substitution

of Rules as to

contribu-

tories for

certain pro-

visions of Act.

Contribution

by partners.

Preliminary.

1. The following expressions shall, unless the context or subject
luatter otherwise requires, be substituted in the applied provisions
and in the forms prescribed by the said Rules for tlie expressions
hereinafter particularly mentioned, that is to say :

—

" Limited Partnership " for " Company."
" General Partner " for " Director " and for " Secretary," and

for " SeWetary or Chief Officer."
" Manager, Clei-k, or Servant " for " Officer."
" Partner " for " Member " or " Shareholder."
" Principal place of business as registered " for " registered

office."

2. In these Rules unless the context or subject matter otherwise
requires, the expression " the Act " shall mean the Companies
(Consolidation) Act, 1908, and the expression " the Court " shall

mean the Com-t which has jurisdiction to wind up the limited
partnersliip.

3. For the piu-poses of the application of Section 124 of the Act,
the provisions of these Rules with regard to the liability of partners
and others as contributories shall be substituted for the provisions
of Section 123 of the Act.

4. In the event of a Umited partnership being wound up by the
Court every present and past partner, general or limited, shall be
liable to contribute to the assets of the limited partnership to an
amount sufficient for payment of its debts and liabilities, and the
costs, charges, and expenses of the wincUng-up, and for the adjust-
ment of the rights of the contributories amongst themselves, \^'ith

the qualifications following, that is to say :

—

(1.) No present or past limited partner shall be liable to
contribute as such to the assets of the limited partnership to

any gi-eater amount than the amount of any part of his con-
tribution as such limited partner which he may have chawn
out or received back since he becajne or whilst he remained
a limited partner, except in the caso of a present limited partner
who is a past general partner and in the case of a past limited
partner who has become a present general partner.

(2.) No past general partner shall be liable to contribute as
such to the assets of the limited partnersliip, except in respect
of partnersliip debts and obligations inciured whilst he con-
tinued to be a general partner : but every past general partner
who has become a limited partner shall in addition to any
amoimt which he may be liable to contribute in respect of

IJartnership debts and obligations incvu-red whilst he continued
to be a general partner be liable to contribute to the assets of
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the limited partnersliip to an amount equal to the amount of
any part of liis contribution as such limited partner which he
may have drawn out or received back since he became or
wWlst he remained a limited partner.

(3.) No past partner, general or limited, shall be liable to
contribute as such to the assets of the limited partnership
unless it appears to the Coui't that the existing partners are
unable to satisfy the contributions required to be made by
them in piu-suance of tWs Rule.

(4.) No sum due to any partner, general or limited, in liis

character as a partner, by way of capital, di^ddends, profits,

or otherwise, shall be deemed to be a debt of the limited
partnership payable to such partner in a case of competition
between himself and any other creditor not being a partner
but any such sum may be taken into account for the purpose
of the final adjustment of the rights of the contributories
amongst themselves.

5. In the event of any contributory djdng in insolvent circum- Provisions in
stances and of an Order being made for the administration of his case of death
estate according to the law of bankruptcy, either before or after of contribu-
he has been placed on the list of contributories, the trustee (or in tory in insol-

Ireland, the assignees) of liis estate shall be deemed to represent the vent circum-
deceased for all purposes of the winding-up of the limited partner- stances,
slaip and shall be deemed to be a contributory accordingly, and may
be called upon to admit to proof against the estate of the deceased
or otherwise to allow to be paid out of Ms assets in due course of
law any moneys due from the deceased in respect of his liability to
contribute to the assets of the limited partnership being wound up.

Jurisdiction and Procedure.

6. For the purposes of the application of Section 268 of the Inability to
Act, the expression " principal place of business " as used in that pay debts,
section shall mean the principal place of business as registered, and
the word " member " as used in that section shall mean a general
partner only and shall not include a limited partner.

7. The pro\asions of Section 131 of the Act shall not apply, Poyrt ha\nnff
but every petition for the winding-up of a limited partnership

jurisdiction
registered in England shall be presented to the High Court, and •

E,,friond
that Covu-t shall, subject as hereinafter mentioned, be the Court a Wnipo
having jm"isdiction to wind-up limited partnerships registered in

England. '

Provided always that the Judge of the High Coiu-t may, by
the winding-up order or by any further order, direct that the winding-
up of the said limited partnership shall proceed in either of tlie

Chancery Courts of the Counties Palatine of Lancaster and Diu-ham
or in any County Coiu-t having jurisdiction to wind-up a company
within the jurisdiction of wliich said Palatine or County Court the
principal place of business as registei'od of such limited partnersliip

shall be situate.

And thereupon the said winding-up shall proceed accordingly,
and the said Palatine or County Court shall for the purposes of

such winding-up have all the jurisdiction and powers of the High
Court in relation to the wiiding-up of that limited partnersliip : and
every officer of the said Palatine or County Coiu't who, as the pro-

scribed officer in relation to the winding-up of companies in that
Court is bomid to perform any duties in relation to such winding-up,
shall perform the like duties in relation to the winding-up of a
limited partnership, and shall for that purpose have all the powers
of the prescribed officer of the High Court.

8. The provisions of Section 137, subsection (1), paragraphs Rjjrjj^; ^f
(a) and (b), and subsection (3) of the Act shall not apply. contributory

9. The provisions of Rules 25 and 28 of the Companies (Winding- ^^ petition
up) Rules, lOOi), and of Rule 3 of the Rules of the Su^jremo Court
(Ireland), 1905, shall not apply, but every petition for winding-up •I'o™ ot

a limited partnership shall be in the form No. 1 in the Appendix to petition.
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Title of

proceedings

generally.

Service.

Report on
winding-up
and proceed-

ings thereon

in England.

these Rules with such variations as circumstances may require, and
shall be served in the manner prescribed by these Rules.

A petition for the winding-up of a liinited partnersliip if pre-

sented in the name of the firm shall be signed by all the general

partners, if there are more than one.

10. The provisions of Rule 11 (1) of the Companies (Winding-

up) Rules, 1909, and of Rule 1 of Order 74 of the Rules of the

Supreme Court (Ireland), 1905, shall not apply, but every pro-

ceeding in a winding-up matter shall be dated, and shall with any
necessary additions be intituled as follows :

—

In the Court of

Limited Partnerships Winding-up.

In the matter of The Liinited Partnersliips Act, 1907, and of

The Companies (Consolidation) Act, 1908,
and

the name of the matter to wliich it relates.

Numbers and dates may be denoted by figures,

11. Every demand for payment, and every notice of the in-

stitution of any action or other proceeding under Section 268 of

the Act as applied by these Rules, and every petition for the winding-

up of a liinited partnership unless presented in the name of the

firm by all the general partners jointly, if there are more than one,

shall be served upon the limited partnership at the principal place

of business of the limited partnership as registered, by delivering

the same to one of the general partners there or to some person
having at the time of service the control or management of the

partnership business there, unless the Court or a Judge shall other-

wise direct.

Every petition for the winding-up of a limited partnership

presented in the name of the firm by all the general partners, jointly,

if there are more than one, or presented by any general partner,

shall be served on each of the limited partners personally unless the

Court or a Judge shall otherwise direct.

Every notice and other document requiring to be served upon
the limited partnership for the service of which no special mode
is prescribed may be served by post or by leaving the same at the
principal place of business of the liinited partnersliip as registered

in an envelope addi-essed to the limited partnersliip in the firm

name as registered.

12. For the purposes of the application of Sections 148 and 175
of the' Act the preliminary report of the Official Receiver to the
Court shall be a report,

(a) as to the contributions of the partners and the estimated
amount of assets and liabilities of the limited partnersliip ;

and
(6) if the limited partnersliip has failed, as to the causes of the

failure ; and
(c) whether in his opinion fiu-ther inquiry is desirable as to any

matter relating to the promotion, formation, or failui'e of

the limited partnership or the conduct of the business

thereof.

The further report or reports (if any) of the Official Receiver
shall state the manner in which the limited partnership was formed
and whether in his opinion any fraud has been committed by any
person in its promotion or formation, or by any partner, general
or limited, in relation to the limited partnership since the formation
thereof, and any other matters which in his opinion it is desirable

to bring to the notice of the court.

The comt may, on consideration of any such further report
stating that in the opinion of the Official Receiver a fraud has
been committed as aforesaid, direct that any person who has taken
part in the promotion or formation of the limited partnership or

has been a partner, general or limited, shall attend before the court
on a day appointed by the Court for that purpose and bo publicly
examined as to the promotion or formation or the conduct of the
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business of the limited partnersliip, or as to liis conduct and dealings

as a partner.

13. For the piu-pose of settling the list of contributories the Rectification

Court shall have power to rectify the Register of the limited partner- of Register.

ship in respect of :

—

(a) the name of any of the partners whether general or limited ;

and
(b) the sum contributed by any limited partner ; and
(c) the nature of the liability of any partner, whether general

or hmited as therein registered and otherwise as may be
necessary for the purpose aforesaid, upon the application
of any person aggrieved or of any partner whether general
or limited.

1-4. Any report of the Official Receiver under Rule 74 of the Report of

Companies (Winding-up) Rules, 1909, as applied by these Rules, Official Re-
may extend to the conduct of the limited, as well as of the general ceiver as to

partners. compromise.
15. The Official Receiver shall give to each of the limited partners MQ+jce of

also the notice to attend the first meetings of creditors and con- g .

tributories to be given to general partners under Rule 119 of the
meetincrs

Companies (Winding-up) Rules, 1909, as applied by these Rules, and °

it shall be the duty of every such limited partner to attend
accordingly.

1(). Every person who is or has boon a partner, whether general Inspection
or limited, of a limited partnersliip wliich is being wound-up shall o£ file,

be entitled free of charge to inspect the file of proceedings and to
take copies or extracts under Rule 19 of the Companies (Winding-up)
Rules, 1909, as applietl by these Rules, and shall be entitled to be
furnished with such copies or extracts at the rate therein mentioned.

Collection and Distribution of Assets.

17. Notwithstanding anytliing contained in Sections 127 or 151 Postpone-
of the Act, the liquidator shall not, in the event of any contributory ment of

being adjudged bankrupt, entering into an arrangement to pay his rights of

creditors less than twenty shillings in the pound, or dining in insolvent Liquidator in

circumstances, and of an order being made for the administration case of

of his estate according to the law of bankiuptcy, have power to insolvency of

prove, rank, claim, and draw a dividend for any balance against the contributory,

estate of such contributory, or to take and receive dividends in

respect of such balance, until the claims of the other separate
creditors of such contributory for valuable consideration in money
or money's worth have been satisfied.

Supplemental Provisions.

18. Tho provisions of Section 172 of the Act shall apply only Order of

when the affairs of tho limited partnership have been compictely dissolution,

wound-up by tho Court undo.- an order for winding-up not made
on the grovmd that tho limited partnership has been dissolved.

19. The provisions of Section 222 of the Act shall apply where Disposal of

any limited partnership has been wound-up by tho Court undi-r an books, &c.

Order for winding-uj) made on the ground of the previous dissolution

of tho limited partnership as well as where tho limited partnership

has been wound-up on any other ground.
20. These Rules shall apply to Scotland only so far as they Application

modify provisions of tho Act which ai'o applicable to Scotland. to Scotland.
21. Tho Limited Partnerships (Winding-up) Rules, 1908, are j>„„„„i

hereby annulled as from tho commencement of these Rules, except "

so far as regards any proceedings for tho winding-up of any limited

partnership under those Rules which may bo pending in any Court
at the date of the commenceinent of these Rules and for tho pvurpo.ses

of such winding-up those Rules shall be deemed to remain in full

force.

22. Those Rules may be cited as the Limited Partnerships Short title

(Winding-up) Rules, 1909. They shall come into operation on the and com-
mencement.
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1st day of April, 1909, and shall apply to all proceedings instituted
or commenced for the winding-up of a limited partnership on or after

the said day.
Loreburn, C.

I concur,
Winston S. Churchill,

President of the Board of Trade.
The 29th day of March, 1909.

APPENDIX.

No. 1 (Rule 9).

Petition.

[For this form see p. 836.]

V.

STATUTORY [RULES AND ORDERS, 1903.

>T r
1102

^°-'Lr-26-

Company, England.

Companies ^(Winding-up).

Okdeb, dated December 2, 1903, made by the Lord Chancellor
WITH THE CONCURRENCE OF THE TREASURY AS TO FeES UNDER
THE Companies (Winding-up) Act, 1890.

I, the Right Honourable Hardinge Stanley, Earl of HalsJjury,

Lord High Chancellor of Great Britain, Do, by virtue of the powers
vested in me by the Companies (Winding-up) Act, 1890, direct that
the fees in the scale hereto annexed shall, from and after the
1st January, 1904, be the fees to be paid in respect of proceedings
under the said Act, in lieu of the fees in the scale annexed to the
Order of December 17, 1891.

Halsbury, C.

Dated the 2nd day of December, 1903.

SCALE OF FEES.

Table A. (a)

Every petition ........
Every bond with sureties ......
Every subpcena or siunmons .....
Every order made in Court (except an order upon a

petition for winding-up, an order adjoiu-ning a public

examination and an order ajDpointing a shorthand
writer) .........

Every order adjourning a public examination
Every order appointing a shorthand writer
Every order made in Chambers .....
Every exaniination of a witness taken by a Registrar

of a County Court, 10s. for the first hour, and 7s. for

every additional hour, and also travelling expenses
where the examination is held at any place other than
where the Court usually holds its sittings.

Eveiy affidavit filed other than proof of debts . . .020
For taking an affidavit, or an affirmation, or attestation

upon honour in lieu of an affidavit, or a declaration,

(a) The order of 31st July, 1908, supersedes this order as regards pro-

ceedings in the Supreme Court.

£
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except for proof of debts, and except declaration by a £ s. d.

shorthand writer under Rule 74 (Form 35), for each

person making the same . . . . • .016
And in addition thereto for each exhibit referred to

therein and reqviired to be marked . . .010
On every proof of debt above £2 (other than proof for

workmen's wages under Rule 102) . . . .010
Every application for search other than by petitioner,

liqviidator, or officer of the Company . . . .010
Every office copy, each folio of 72 words . . .004
Every application to inspect liquidator's statement lodged

with Registrar of Joint Stock Companies under Section

15 of the Act .010
Every copy of, or extract from, such statement, each

foho of 72 words or figures . . . • .004
Every application by a committee of inspection to the

Board of Trade for a special liank account . . .10
Every order of the Board of Trade for a special bank accoimt 2

Every application by a licfuidator to an Official Receiver

actifig as conunittee of inspection . . • . 10
Every application tmder Section 15 of the Act to the

Board of Trade for payment of money out of the

Companies Liquidation Account ; and every application

for the re-issue of a lapsed cheqiie or money order in

respect of moneys standing to the credit of the Com-
panies Liquidation Account :

—

Where the amount applied for does not exceed £1 . 1

Where the amount applied for exceeds £1 . .026
On every application to the Court to approve a recon-

struction or other scheme by which the affairs of the

company are to be wound up otherwise than by the

realization and distribution of the assets . . .500
[On every order of the Court aj^proving such reconstruction

or scheme, a fee according to the following scale on the

estimated value of the company's property transferred

or otherwise disposed of, viz. :—

-

On the first £10,000 or fraction thereof . . J per cent.

On the next £90,000 „ „ . . h »
Above £100,000 7o " 1 (?»)

For taxation of costs.—The same fees as those directed to be paid

and collected by the order for the time being in force as to Supreme
Court fees.

Table B.

I.

—

On the audit of the Official Receiver's or liquidator's £ s. d.

accounts by the Board of Trade, a fee according to the

followinr/ scale on the amount brought to credit, in-

cluding the produce of calls on contributories, hut after

deducting (1) money received and. spent in carrying on
the business of the company, and (2) amounts paid by

the Official Reccivrr or liquidator to secured creditors

{other than debenture-holders) :
—

On the fii-st £5,000 or fraction thereof . 1 per cent.

On the next £05,000 „ „ • h

On the next £400.000 „ „ • i
On the next £500,000 „ ,, I

Above £1.000.000 . . . ib ..

II.

—

Where the Olfieial Receiver acts as provisional

liquidator only :
—

(a.) Where no winding-up order is made upon
the petition, or where a winding-up order is

(b) The order of 8th November, 1904, provides that Table A is to

lie read as if the words in brackets were omitted, and as- if the follow-

ing words were added :
" Every Registrar of a County Court certify-

ing lists of proofs on each winding-up under Rule 11!> (5) for ever

50 proofs or fraction thereof two shillings."
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rescinded, or all further proceedings are stayed £ s. d.

prior to the smnmoning of the statutory meet-
ings of creditors and contributories :

—

Such amount as the Court may consider
reasonalsle to be paid by the petitioner,
or by the company as the Com-t may
direct, in respect of the services of the
Official Receiver as provisional liquidator.

(b.) VVliere a winding-up order is made but the
Official Receiver is not continued as liquidator
after the statutoi-y meetings of creditors and
contributories :—

(1.) In respect of every 10 members,
creditors and debtors, and every fraction of
10 up to 1,000 10
For every 10 or fraction of 10 above 1,000 .050
Provided that where the net assets of the

company, including uncalled capital, are
estimated in the statement of affairs not to
exceed £500, three-fifths of the above fee only *
shall be charged.
(This fee to include cost of official stationery,
printing, books, forms, and inland postages.)

(2.) On the value of the company's property
as estimated in the statement of affairs, after
deducting (in cases where a person other than
the Official Receiver has, prior to the making
of a winding-up order, been appointed
Receiver for debentiu-e holders) the amount
due to debenture holders :

—

On the first £5,000 or fraction thereof
On the next £20,000
On the next £75,000
Above £100,000 ....

1 per cent.

Ill-

—

Where the Official Receiver acta as liquidator

of the company {including his services as provisional
liquidator) :

—

(1.) In respect of every 10 members, creditors,
and debtors, and every fraction of 10

Provided that where the net assets of the
company, including uncalled capital, do not
exceed £500, three -fifths of the above fee only
shall be charged.

(This fee to include cost of official stationery,
printing, books, forms, and inland postages.)

(2.) Upon the total assets, including produce of
calls on contributories, realised or Ijrought to
credit by the Official Receiver, after deducting
sums on which fees are chargeal)le under No. IV.
of this Table, and not being moneys received and
spent in carrying on the business of the
company :—

10

On the first £1000, or
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IV.

—

Where the Official Receiver collects calls or realises £ s. d.

property for debenture holders, or other secured

creditors :—
The same fees as luider No. III. (2.) and (3.) of

this Table, to be jiaid out of the proceeds of such
calls or property.

V.

—

Where the Official Receiver performs any special

duties not provided for in tlie foregoing Tables :—
Such amount as the Coiu't, on the application

of the Official Receiver, with the sanction of the
Board of Trade, may consider reasonable.

VI.—Travelling, keeping possession, law costs, and other
reasonable expenses of the Official Receiver, the

amoiuit disbiu-sed.

VII.—On every payment imder Section 15 of money out
of the Companies Liquidation Accoimt, tlireepence

on each pound or fraction of a pound to be charged
as follows :

—

Where the money consists of unclaimed dividends,

on each dividend paid out.

Where the money consists of undistributed
funds or balances, on the amount paid out.

Table C. (c).

High bailiff for attending sittings of the Court, under
each winding-up order, per case . . . .060

Serving every petition or subpoena or winding-up or
other order (not serviceable by post) within two miles,

including affidavit of service . . . . .036
If serviceable by post . . . . . . .010
Executing every warrant of seiziu'e, or search warrant,

or warrant of apprehension, or order of commitment . 10
Keeping possession under a warrant, for each day the
man is actually in possession ; including affidavit of

possession being actually kept . . . . . 4 6
(not less than 3s. 6(/. of the above sum is to be paid

to the man in possession, and his receipt produced.)
High baiUff's or (in the London district) -officer's man,

travelling to place of possession, or to execute a warrant
of or order of commitment, or to serve a summons or
subpoena, or for any other purpose specially directed by
the Court, the amomit actually and reasonably expended
in travelling.

His time, per day, where distance exceeds 10 miles .

His expenses, per day, „ „ „ . •

If high bailiff of a County Court or officer of Supremo
Court directed by the Court personally to travel, the

amount actually and reasonably expended in travelling.

His time, per day .......
HLs expenses, per day . . . . ...

Wliere the head office of the Company being woimd up is situated

out of England, and tho liquidation takes place partly in England
and partly elsewhere, or when? tho Court has sanctioned a recon-

struction of the Company or a sclieme of arrangement of its affairs,

or where for any otlior reason the Official Receiver satisfies the Board
of Trade that the foes in the scale hereto aiuiexed would be excessive

.such reduction may be made in tho said fees as n\ay, on the apphca-
tion of the Board of Trade, be sanctioned by the Lords Conunissioners

of HLs Majesty's Treasury.

(c) This Table C was substituted for the original Table by an Order
of 30th December, 1911.

4
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We, the undersigned Lords Commissioners of His Majesty's
Treasury, do hereby sanction the foregoing scales of fees, and do
direct that the fees mentioned in Table A. shall be taken in money,
except when they are to be taken by an officer of the SujDreme Coiu-t

of Judicatm-e, or an officer of the Board of Trade, or an officer in the
Companies Registration Office, and that the fees mentioned in

Tables B. and C. shall be taken in money.
The documents to be stainped and the description of stamps to

be used shall be as provided in the schedule annexed hereto.

The adliesive stamps shall be stamps over-printed with the
words " Companies Winding Up," when the fee is to be taken by
any officer of the Supreme Com-t of Judicature, or by the Official

Receiver or any other officer of the Board of Trade ; and they shall

be the stamps used for the purposes of the " Companies Act " when
taken by any officer in the Companies Registration Office.

They shall be cancelled by the various comt or other officials by
perforation, or in svich other manner as the Commissioners of Inland
Revenue may from time to time direct.

The impressed stamp shall be of such character as the said

Commissioners may adopt for the piu*pose.

And we further direct that wherever practicable the stamp shall

be affixed or the money paid in i espect of every fee before the pro-

ceeding is had in respect of which the fee Ls payable ; and that the

charge to be made by the London Gazette for the insertion of each^

notice authorised by the Act or Rules shall be five shillings.

H. W. Forster,

Ailwyn E. Fellowes,

Two of the Lords Commissioners
of His Majesty's Treasury.

Dated the 2nd day of December, 1903.

The Schedule ahove referred to.

Proceeding.
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VI.

STATUTORY RULES AND ORDERS, 1908.

Supreme Court, England.

Fees.

Order dated July 31, 1908, as to Supreme Court Fees in pro-
ceedings IN THE Winding-up of Companies under the
Companies Acts, 1862 to 1907.

I, the Right Honourable Robert Throshie Baron Lorebiu-n,

Lord High CliancoUor of Great Britain, by and with tlio advice and
consent of tho undersigned Judges of the Supremo Court and with
the concurrence of the Lords Commissioners of His Majesty's
Treasiuy, do, by virtue of the powers vested in me by tho Judicature
Act, 1875, the Companies (Winding-up ) Act, 1890, and all other
powers enabling mo in that behalf, order and dii'ect that the fees

and percentages to be taken in the High Court of Justice and the
Court of Appeal in respect of all proceedings in the winding up of

companies luider the Companies Acts, 1862 to 1907, shall from and
after the 31st December, 1908, be the fees and percentages fixed and
appointed to be taken by the Orders for the tune being in force as to

Supreme Court fees and the fees and percentages contamed in the
schedule hereto in lieu of the fees prescribed in Table A. of the
Order as to fees of the 2nd December, 1903, and the Order of 8th
November, 1904.

The Schedule hereto.

Every petition for winding up .....
Every Order made in Court (except an Order upon a

Petition for winding up) ......
Every Order appointing a Shorthand Writer .

Every inspection of a file of proceedings under Rule 19
Every application to approve a reconstruction or other
scheme of arrangement under the Joint Stock Companies
Arrangement Act, 1870 5

Every application to restore the name of a company to the
register of Joint Stock Companies . . . .200

On every proof of debt above £2 (other than proof for

workmen's wages under Rule 102) . . . .010
Loreburn, C.

Alverstone, C.J.

C. Swinfen Eady, J.

Ralph Neville, J.

£
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Companies Liquidation Account (unless an account with any other
Bank has been authorised by the Board of Trade under section 154
of the Companies (Consolidation) Act, 1908,) and remittances are to

be made once a week, or forthwith, if a sum of 200Z. or more has
been received. Remittances may be made direct to the Bank of

England, Law Courts Branch, by cheque crossed " Bank of England,
credit of Companies Liquidation Account."

2. The remittances to the Bank of England should be accom-
panied by a Receivable Order (Form C. No. 7), and the counterpart
or advice letter should be transmitted by the same post to the
Accountant-General to the Board of Trade. Halfpence should not
be included in remittances. Forms of Receivable Order will be
supplied on application to the Comptroller of the Companies
Department, 27, Great George Street, Westminster, S.W.

3. By sub-section 3 of section 154 of the Companies (Consolida-

tion) Act, 1908, a Liquidator is absolutely prohibited from paying
any sums received by him as Liquidator into his private banking
account, and by sub-section 2 it is enacted that if a Liquidator at
any time retains for more then ten days a sum exceeding 501., or
such other amoimt as the Board of Trade in any particular case
authorise him to retain, then, unless he explains the retention to
the satisfaction of the Board, he shall pay interest on the amount so
retained in excess at the rate of 201. per centum per annum and
shall be liable to disallowance of all or such part of Ms remuneration
as the Board may think just, and to be removed from his office by
the Board, and shall be liable to pay any expenses occasioned by
reason of his default.

All current Bills of Exchange should be remitted to the Companies
Liquidation Account.

4. Special Bank Account.—^Where a special Bank Account is

sanctioned by the Board of Trade under the provisions of section

154 (1) of the Companies (Consolidation) Act, 1908, all moneys
received must be paid into the appointed Bank. The Pass Book
with the special Bank should be forwarded at each audit.

5. Payments made to a Liquidator out of Companies Liquidation
Account.—All necessary disbursements made by a Liquidator on
account of a Company to the date of his application for release will

be repaid to him out of any moneys standing to the credit of the
Company in the Companies Liquidation Account on application to

the Comptroller (Form C. No. 6).

Any expenses properly incm-red by the Liquidator after applying
for, but before obtaining, his release, will be repaid to him by the
Official Receiver out of any funds available for the pvu-pose.

6. Cheques to the order of the payee for sums which become
payable on account of the Cofnpany may be obtained by the Liquida-
tor on application by hiiu on Form C. No. 6, for delivery by him to

the parties entitled.

7. Under no circumstances will the Board of Trade hold them-
selves responsible for payments made on the requisition of the
Liquidator.

8. The Comptroller will be prepared to certify the balance
standing to the credit of a Company in the Companies Liquidation
Account, on receiving from the Liquidator a statement of the
balance shown by the Bank columns of the Cash Book.

9. Moneys withdiawn from the Bank should not be treated as

receipts from realisations, but should appear only in the " Drawn
from Bank " column of the Cash Book, the application of the money
being entered in the " Payments " column. The payments into the
Bank should appear only in the " Paid into Bank " cohnun in the
Cash Book.

10. Cancellation of cheques and money orders.—All applications
for the cancellation of cheques and money orders should be addressed
to the Comptroller and should state the grounds upon which the
cancellation is required.

11. Payment of Dividends.—The payment of dividends will in
every instance, except where a special Bank Account has been
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authorised, be made by cheques on tlie Bank of England, or money
oi'ders, which will be prepai-ed by the Board of Trade on the applica-
tion of the Liquidator, and will be transmitted to him for distribu-
tion amongst the Creditors. The application must be in the pre-
scribed form (No. 08), and must be certified by the Registrar of the
Court, if the proceedings are in a County Court, and by the
Liquidator, if the proceedings are in the High Court, and in the latter

case must be accompanied by office copies of the lists of proofs filed

(Rule 150 (5) ). The Board of Trade will require Tek days' notice
to enable them to prepare the cheques or money orders for dividends.
Considerable inconvenience and increased labour has been caused by
Liquidators transmitting imperfect and inacciu'ate lists of Creditors,
and the Board of Trade request that great care may bo exercised in
the preparation of them, and that in all cases of payinent to executors,
Trustees, representative officials, &c., the name or names should be
inserted in the list.

The creditors in the lists should be numbered consecuti\'elj', so
that for the purjoose of identification corresponding numbers may
be affixed to the cheques and money orders.

The total amount of the dividend pa;sable should be charged in
the Cash Book in one suni. If tiie dividend has been paid by
cheques on the Companies Liquidation Account, the Liquidator on
the expiration of six months from the date of issue, or on application
for his release, if that event occurs earlier, should return any cheques
remaining in hand to the Accountant-Gteneral to the Board of Trade.

If the dividend is paid through a Special Bank, the Liquidator
should, upon the declaration of the dividend, forward to the
Comptroller of the Companies Department a certified list of the
proofs filed in Form No. 69, together with an office copy of the list

of proofs filed if the proceedings are in the High Court, and, at the
expiry of six months from the date of the declaration of the dividend,
should forward to tho Comptroller, for audit, vouchers for the
dividends paid and a list of those remaining unclaimed.

The Liquidator will then bo fmiiished with a Receivable Order
for payment into the Bank of England of the amount of the dividends
unclaimed. C^nder no circumstances should unclaimed dividends
be credited to the Estate without the previous sanction of the
Comptroller.

12. Return to Contributories.—Applications for cheques for return
to Contributories should be made on Form C. No. 6, wliich should
give the name of each Contributory together with the amount for
wliich he has been settled on the list ; and, in cases where tho
amount payable is under 21., the place at which the money order
should be made payable.

The total amount of each return to Contributories should be
entered in the Cash Book in one sum as in the case of dividends.

THE COiMPANIES (CONSOLIDATION) ACT, 1908.

Regulations .approved by the Board of Tkade and the Com-
MlbSIONERS OF INLAND REVENUE Ab TO KiNG's TaXES ASSESSED
ON Companies wound up by the Court.

1. Where a winding-up order is made on or after the 1st December
in the year of assessment, or tho Official Receiver or Liquidator
remains in possession of the premises in respect of which King's
Taxes are assessed under a winding-up order made prior to the
1st December, imtil tho 1st January next following, the Collector
shall be entitled to pro\e for tho said taxes, viz. :—the Income Tax
(Schedule " A ''), Inhabited House Duty and Land Tax, assessed on
the Company up to the oth April next following the date of tho
winding-up order, in the same manner as if such taxes had becjome
due and payable at the date of the wimUng-up order, and such
proof shall rank for di\itkMul.

S.C.L. 5 D
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2. Where a winding-up order is made px'ior to the 1st December

in the year of assessment, the Inland Revenue authorities will make
no claim on the Official Receiver or Liquidator for Income Tax
(Schedule " A ") Inhabited House Duty and Land Tax for the year

ending 5th April next following the date of the winding-up order,

imless the Official Receiver or Liquidator remains in possession of

tlie premises in respect of which the taxes are assessed until the

following 1st January.

3. Where the Official Receiver or Liquidator disposes of a business

as a going concern, he will allow to the pui-chaser the proportion of

the Income Tax (Schedule " A ") and Land Tax for the current year

to the date of the completion of the purchase, and the piu-chaser will

become liable to the Inland Revenue authorities for the taxes in

question for the whole year.

4. Provided always that noticing in these Regulations shall

be deemed to interfere wdth the right of the Crown to enforce pay-

ment of Income Tax (Schedule " A ") and Land Tax actually due and

payable, by distress levied on the property of the Company. These

taxes for the year ending 5th April next following the date of the

winding-up order should, therefore, be dealt with on the footing of

" secxired " debts, and be paid by the Official Receiver or Liquidator

on demand without any proof on the part of the Collector, if on or

after the 1st January in the year of assessment there are on the

preinises sufficient goods belonging to the company on which the

Collector might levy, and notice of any such claim should be given

to the Official Receiver or Liquidator by the Collector forthwith

upon the making of the winding-up order. If at such time there are

no goods upon which distress can be levied, proof of the debt may be

made by the Collector as directed in paragraph 1, and such proof

shall, if found correct, be admitted to rank for dividend.

In like manner any Income Tax (Schedule " A ") and Land Tax
assessed on the Company up to the 5th April next before the date of

the winding-up order should be dealt with as secm-ed debts if there

are at the time of the Collector's demand sufficient goods on the

premises on which he inight levy. If there are no such goods proof

of the debt may be made by the Collector, and such proof shall, if

found correct, be admitted as a preferential claim in so far as it

relates to taxes payable in full under section 209 (1) (a) of the

Companies (Consolidation) Act, 1908, and as ranking for dividend

for any part thereof not so payable in full.

5. Where Income Tax is outstanding imder Schedules " B,"
" D," or " E," the Inland Revenue authorities will, on receipt of an

affidavit by the Secretary or other officer of the Company, with a

certificate by the Official Receiver or Liquidator, setting out that

no income taxable under such Schedule has been made, forego alt

claim to payment of the tax, whether the same is payable in full

under section 209 (1) (a) of the Companies (Consolidation) Act, 1908,

or otherwise, but the waiver of claim under this Regulation shall

not embrace rents, royalties, interest of money, or annuities, or fees,

or salaries, from which deductions have been made on account of

Income Tax.
6. In cases where an affidavit by the Secretary or other officer of

the Company cannot be obtained, the certificate of the Official

Receiver or Liquidator may be accepted as sufficient evidence.

Board of Trade,
Companies Department,

27, Great George Street,

Westminster, London, S.W.

Model, Form of Claim for relief from payment of Income

Tax, Schedules " B," " D," or " E."

[For this Form sec pp. 1218 and 1219.]
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VIII.

STATUTORY RULES AND ORDERS, 1909.

^°- L726
•

County Court, England.

' Procsdure.

Thk County Court Rules, 1909 (No. 2). Da. kv>

May 24, 1909.

These Rules may be cited as the County Court Rules, 1909 (No.
2), or each Rule may be cited as if it had been one of the County
Court Rules, 1903, and had been numbered therein by the number
of the Order and Riile placed in the margin opposite such Rule.

An Order and Rule referred to by number in these Rules moans
the Order and Rule so numbered in the County Com't Rules, 1903,
or in any County Court Rules of subsequent date, as the case may be.

These Rules shall be read and construed as if they were contained
in the County Court Rules, 1903.

ORDER XXV.

ENlORCEMJiNT OF JUDGMENTS AND ORDERS.

ORDER XLlA.

The Companies (Consolidation) Act, 1908.

2.—(1.) The practice and rules of procedure for the time being Order LI.,

in force in the High Court of Justice in relation to proceedings in the Rule 1.

High Com-t imder the Companies (Consolidation) Act, 1908, other Pi-oceedin"s
than proceedings relating to the winding up of companies, shall, under the"
with the necessary modifications, apply to similar proceedings in the Companies
county com-ts having jurisdiction under the said Act ; and the (C'onsolida-
judges and registrars of such courts respectively shall in relation to tion) Act,
any such proceedings have and exercise all the powers of a judge of 19O8 8 Ethv.
the High Court having jurisdiction in such proceedings, and of a 7^ ^._ yg (other
registrar, master, or other officer of the High Com-t exercising the than windiii"-
powers of any such judge. up proceed-'

(2.) Except and so far as by this rule provided, the County ings).

Com't Rules for the time being in force, and the general practice

of the county court in actions and matters under the equitable
jm-isdiction of the court, shall apply, as far as may be practicable,

as regards all such proceedings as in this rule mentioned.

(3.) The costs of any such proceedings as in this rule mentioned Costs,

may be taxed and allowed according to the scale of costs a)")plicable

to similar proceedings in the High Court.

(-1.) The court fees payable in respect of any such proceedings Eces.

as in this rule mentioned shall, subject to the ai)proval of the
Treasury, be the same as those payable in respect of similar pro-

ceedings in actions or matters under the equitable jurisdiction of

the county court.

(5.) Tliis rvile, and rule 7 of Order LI., shall apply to such pro- .Application

ceedings as in this rule mentioned in the coiu't exercising the of rule to

stannaries jurisdiction. court exercis-

We, William Lucius Selfc, William Cecil 8m\Iv, Robert Woodfall. i.nS stiimmries

Thomas C. Granger, and H. Tindal Atkinson, being Judges of J^i'isdictiou.

County Coiu-ts appointed to frame Rules and Orders for regulating

the practice of the courts and forms of proceedings therein, having
by ^irtue of the powers vested in us in this behalf framed the
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foregoing Rules and Orders, do hereby certify the same under our
hands and submit them to the Lord Chancellor accordingly.

Win. L. Selfe.

Win. Cecil Smyly.
R. Woodfall.
T. C. Granger.
H. Tindal Atkinson,

Approved,
Lorcburii, C. *

Alvcrstone, C.J.

Herbert H. Cozens-Hardy, M.R.
R. J. Parker, J.

Christopher James.
James S. Beale.

I' allow these Rules, whiuli shall come into force on the 15th day
ufJmie, 1909.

Loreham, C.

EXTRACTS FROM STOCK EXCHANUE RULES AND
REGULATIONS, 1911.

Stock Exghangi; Rules as to Special Settlements and Oiticial
Quotations.

Special Set- 149.—The Secretary of the Share and Loan Department shall give

tliu"-day. Three days' public notice of any apphcation for a Special

£,Qjijjy Settling-day in the Scrip or Bonds of a new Loan previously
to its being submitted to the Committee, who will appoint
a Special Settling-day, provided that sufficient Scrip or Bonds
are ready for delivery and are in reasonable amounts (vide

Appendix 35) (a).

Special Set- 150.— (1) The Secretary of the Share and Loan Department shall

tling-day. give Three days' public notice of any application for a Special

Settling-day in the Shares or other Securities of a new Com-
Coinpanies. pany previously to such application being submitted to the

Committee, who will appoint a Special Settling-day provided
that sufficient Certificates or Scrip are ready for delivery.

Aendors' (2) The Committee will not fix a Special SettUng Day for

Shares. bargains in Shares or Securities issued to the Vendors,
credited as fully or partly paid, until Six months after the

date fixed for the Special Settlement in the Shares or Securities

of the same class subscribed for by the public, but tliis does
not necessarily apply to reorganisations or amalgamations
of existing Companies, or to cases where no Public Shares are

issued, or to cases where the Vendors take the whole of the

Shares issued for cash (vide Appendix 35).

OfiiLial 151.—-(1) The Committee may order the Quotation in the Official

Quotations. List of any secm-ity of sufficient magnitude and importance.

Applicatioub. (") Applications for Quotation nuist be made to the Secretary

of the Share and Loan Department and must comply with
such conditions and requirements as may be ordei-ed from
time to time by the Committee (vide Appendix 36).

Notice. («^) Tlii-ee days' pubUc notice must be given of every application.

Broker ^'^^ ^ Broker, a Member of The Stock Exchange, must be autho-

rised to give the Committee full information as to the Seciu"ity

and to fm-nish them \vith all particulars they may require.

Quotation of 152.—Securities issued to Vendors ciedited as fully or partly paid

Vendore' shall not be quoted imtil six months after the date fixed for

Securities. the Special Settlement of the Secm-ities of the same class

subscribed for by the public, nor unless a quotation for the

latter is also granted.

(a) The real points on an application for a special settlement are

(1) that there have been dealings, and (2) that tlxe certificates, bonds
or debentui'es are ready for issue.
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appendix 35 to 8t0ck exchange rules.

35. Special Settlements.

The following documents and particulars should be sent to the Secretary

of the Share and Loan Department, when application is made for a Special

Settlement :

—

(Rules 149 and 150.)

A Scrip or Bonds of New Loans.

A Specimen of the Scrip or Bond.
A copy of the prospectus, circular or advertisement relating to tiio issue.

A Statutory Declaration stating :

1. The amount allotted

(a) to the public.

(b) to others.

2. The distinctive numbers and denomination of each Cla.ss of

Scrip or Bond.
3. The ainount paid up thereon.
4. That the Scrip or Bonds are ready to I)e delivered.

B Shares oi- New Companies.

The Certificate of Incorporation.
A Specimen of the Share Certificate.

A Copy of the Prospectus, the Statement in lieu of Prospectvis a.s filed

with the Registrar of Joint Stock Companies, Circtilar, or AdvertiseuTent
relating to the issue.

A .specimen call letter.

Certified printed Copies of Contracts relating to the issue of Shares
credited as fully or partly paid.

A letter from the Secretary of the Company, stating :

1. That the Share Certificates are ready to be Lssued.

2. The distinctive numbers of the shares allotted.

(a) to the public.

(b) to the vendors.
3. The particulars of the Company's Capital.

4. The nominal amovint of each share, and the amount paid in cash
or credited as paid on each share.

5. In cases where the whole of the capital has not been issued at
the time the application is made, whether the unissued shares
are Vendors' Shares or are held in reserve for future issue.

C Stock or Debenture Stock of New Companies.

A Specimen of the Scrip or Stock Certificate.

A Copy of the Prospectus, the Statement in lieu of Prospectus, as filed

with the Registrar of Joint Stock Companies, Circular or Advertisement
relating to the issue.

A letter from the Secretary of the Company, stating :

1. The amount allotted

(a) to the public.

(b) to others.

2. The amount paid in cash per £100 Stock.
3. That the Scrip or Stock is ready to l)e issued.

APPENDIX 36 TO STOCK EXCHANGE RULES.

36. OFFICIAL QUOTATIONS.

A Conditions precedent to an Application for Official
Quotation.

(Rules 151 and 152.)

1. That the Prospect u.'^

—

Shall have been publicly advertised ;
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Agrees substantially with the Act of Parliament or Articles of
Association

;

Pi'ovides for the issue of not less than one-half of tlie Authorised
Capital and for the payment of 10 per cent, upon the
amount subscribed

;

If offering DeJjentm'es or Debentiu-e Stock states fully the
terms of redemption.

In cases where a Company has sold an issue of Debentvires or
Debenture Stock which is subsequently offered for public
subscription either by the Company or any subsequent
purchaser, states the authority for the issue and all con-
ditions of sale.

2. That two-thirds of the amount proposed to be issued of any class
of Shares or Securities, M'liether such issue be the whole or a
part of the authorised amoimt, shall have been applied for by
and imconditionally allotted to the pubhc. Shares or Securities
granted in lieu of money payments not being considered to form
a part of such jjublic allotment.

:3. That the Articles of Association, and the Trust Deed where such
is reqiiired, contain the provisions specified hereafter.

4. That the Certificate or Bond is in the form approved.

Articles of Association.

Articles of Association should contain the following provisions :

—

1. That none of the funds of the Company shall be employed in

the purchase of, or in loans upon the seciu'ity of its own
Shares

;

2. That Directors must hold a share qualification
;

3. That the borrowing powers of the Board are limited
;

4. That the non-forfeiture of dividends is secured
;

i"). That the conuuon form of transfer shall be used ;

6. That all Share and Stock Certificates shall be issued under the
Common Seal of the Company, and shall bear the signatures
of one or more Directors and the Secretary ;

7. That fully -paid Shares shall be free from all lien
;

8. That the interest of a Director in any contract shall be disclosed
before execution, and that such Director shall not vote in

respect thereof
;

D. That the Directors shall have power at any time and from
time to time to appoint any other cjualified person as a
Director either to fill a casvial vacancy or as an addition to the

Board, but so that the total number of Directors shall not at

any time exceed the maximum number fixed ; but that any
Director so appointed shall hold office only until the next
following Ordinary General meeting of the Company, and
shall then be eligible for re-election

;

10. That a printed copy of the Report, accompanied by the
Balance Sheet and Statement of Accounts, shall, at least

seven days previous to the General Meeting, be delivered or

sent by post to the registered address of every m.em)>er, and
that two copies of each of these documents shall at the same
time be forwarded to the Secretary of the Share and Loan
Department, The Stock Exchange, London ;

1 1

.

That the charge for a new Share Certificate issued to replace

oiie that has been worn out, lost, or destroyed shall not
exceed one shilling.

Trust Deeds.

Trust Deeds shoidd contain the following provisions ::

—

1. Where provision is made that the security shall bo repayable
at a premium, either at a fixed date or at any time upon
notice having been given, the Trust Deed naust further

])rovide that should the Company go into voliuitary liquida-

tion for the pvu'pose of amalgamation or reconstruction the

security shall not ))e repayalile at a lower price.
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2. The following elan.se should be inserted in all Deeds :

—

" The statutory power of appointing new Trustees hereof
" shall be vested in the Company, but a Trustee so
" appointed miist in the first place be approved of by a
" Resolution of the Debenture (or Debentm-e Stock)
" holders passed in the manner specified in the
" Schedule hereto. A Corporation or Company may be
" appointed a Trustee of these presents."

.3. In the clause regulating the convening of meetings of the

Debenture (or Debenttu-e Stock) holders, the following words
should be inserted, " and the Trustee or Trustees shall do so
" upon a requisition in WTiting signed by holders of at least

" one-tentli of the nominal amoimt of Debentures (or

" Debenture Stock) for the time being outstanding."
^

4. The clause defining an " Extraordinary Resolution " must
provide that " the expression ' Extraordinary Resokition

'

" means a resolution passed at a meeting of the Debentiu-e
" (or Debenture Stock) holders duly convened and held at
" which a clear majority in value of the whole of the Debenture
" (or Debenture Stock) holders is present in person or by
" proxy and carried by a majority consisting of not less than
" thi-ee-fom-ths of the persons voting thereat upon a show of

" hands, and if a poll is demanded then by a majority con-
" sisting of not less than three-fourths in value of the votes
" given on such poll."

5. Should Debentm-es or Debenture Stock be entitled " First

Mortgage," provision must be made for the creation of a

specific first mortgage in favour of the Debenture or Deben-

ture Stock holders.

D Shake and Stock Certificates.

All Certificates should state on their face the authority imder wliich

the Company is constituted and the amount of the authorised Capital

of the Company.
All Certificates should bear a footnote to the effect that no Transfer

of any portion of the holding can be registered without the production

of the Certificate.

Where the Capital of a Company consists of more than one class of

Shares of the same denomination, the distinctive nimabers of the Shares

of each class must be printed on the face of the Share Certificates.

All Preference Share Certificates should bear on their face a statement

of the Company's Capital and the conditions, both as to capital and
dividends, under which the Shares are issued.

Debentures and Debentau-e Stock Certificates should, in addition to

legal requirements, state on their face the authority under wiiich the

Company is constituted, the nominal Capital of the Company, the dates

when the interest on the J3ebentures or Debenture Stock is payable, and
the authority vinder which the issue is made (i.e., Articles of Association

and resolutions) ; and on their back the conditions of issue, redemption,

and transfer.

E Bonds.

Bonds must specify the amoimt and conditions of the loan, the

powers imder which it has been contracted and the nimibcrs and
denominations of the Bonds issued, and in the case of a loan issued

either wholly or piirtly in London, those issued in London must bear the

autographic signature of the London Agents or Contractors.

F New Companies.

Before the application form can be issued for signatiu-e there must
be supplied :

—

A Copy of tlie Prospectus.
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Two Copies of tlie Articles of Association.

In the case of Debentures or Delienture Stock the Trust Deed [where
possible before execution].

G After the application form has been signed there must also be supplied
in the case of :

—

Shares.

The Certificate of Incorporation, and the Certificate tliat the Com-
pany is entitled to commence business.

Two certified copies of the ProspectiLS, endorsed with the date when
first advertised.

Two certified copies of the Memorandum and Articles of Association.
The original Letters of Application.
The Allotment Book containing a List of Applicants, the number

applied for by each and the result of each Application, with a Simnmary
signed by the Chairnian and Secretary.

Should the allotment have taken place at an interval of six months
or more before the date of the application, a certified list of present
shareholders will also be required.

A copy of the Letter of Allotment and the date when posted.
A Specimen of the Share Certificates.

The Bankers' Pass Book, accompanied by a Certificate on a special

Form from the Company's Bankers, stating the amount of Deposits
received by them, and the number of Shares on which such Deposits
(i.e., application money only, being £ per Share) were paid.

Authenticated copies of all Concessions and similar documents, with
notarially certified printed translations, and certified printed copies
of all Contracts and Agreements.

A Statutory Declaration by the Chairman and Secretary, stating the
following particulars :

—

1. That the Prospectus complies with the provisions of the
Companies (Consolidation) Act, 1908.

2. That all dociunents required by the Companies (ConsoUdation)
Act, 1908, have been duly filed wath the Registrar of Joint
Stock Companies, and the dates of filing.

3. The ntunber of Shares applied for by the public.

4. The nvimber of Shares allotted iinconditionally to the public
(Nos. to ), and the amoiuit per Share paid
thereon in cash.

5. The number of Shares allotted for a consideration other than
cash (being Nos. to ).

0. The amount of deposits paid, and that such deposits are
absolutely free from any lien.

7. That the Share Certificates are ready for delivery, that the
purchase of the properties has been completed, and the

piu-chase-nioney paid, and that no impediment exists to the
settlement of the Account.

8. The total niunber of Allottees and the largest number of Shares
(o) applied for by and (b) allotted to any one applicant.

H After the application form has been signed there must be supplied
in the case of :

—

Debentures and Debentttre Stock.

The Certificate of Incorporation, or Act of Parliament, and the
Certificate that the Company is entitled to commence business.

A Certified (a) printed copy of the Mortgage Deed or other similar
docmnent, and the Official Certificate of the Registration of the Mortgage
or Charge.

Certified copies of the Articles of Association, Resolutions, or other
authority for the present issue.

Two Certified copies of the Prospectus.

(o) The Secretary of the company will usually certify documents.
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The original Letters of Application.

The Allotment Book containing a list of applicants, the amount
applied for by each, and the result of each application, with a summary
of the whole, signed by the Chairman and Secretary.

Should the allotment have taken place at an interval of six months
or more before the date of the application, a Certified List of present

Stockholders will also be required.

A copy of the Allotment Letter, and the date when posted.

A Specimen of the Debentures or Debenture Stock Certificates and
of the Scrip where Scrip is issued ; Certificates of Debenture Stock
allotted to vendors in lieu of money payments being enfaced " Issued
to Vendors " (b).

A copy of the last published Report and Accounts.
The Banker's Pass Book, accompanied by a Certificate, on a special

form, from the Company's Bankers, stating the amount of Deposits
received by them and the amount of Debentures or Debentui-e Stock
on which such Deposits (i.e., application money only, being £ per
Debenture) were paid.

A Statutory Declaration hy the Chairman and Secretary stating :

—

L That the Prospectus complies with the provisions of the

Companies (Consolidation) Act, 1908, and that all documents
required by that Act have been duly filed with the Registrar

of Joint Stock Companies and the dates of filing.

2. The amount of Stock apjalied for by the public.

3. The amount imconditionally allotted to the public (Nos.

to ).

4. The amoimt, viz. : £ %, paid thereon in cash.

5. The amount allotted for a consideration other than cash

(Nos. to ).

6. The total amount of Deposits, and that such deposits are

absolutely free from any lien.

7. That the Debentm-es or Debentm-e Stock Certificates are ready
for delivery, and that there is no impediment to the settle-

ment of the Account.
8. That a Trust Deed has been executed and completed, if such

be the case.

9. The effect of such Trust Deed, and the natm'e of the charge
created thereby in favour of the Debentiu-e -holders.

10. The total number of Allottees.

11. The largest amount of Debentures or Debenture Stock (a)

applied for by, and (b) allotted to any one applicant.

A Statutory Declaration by the Chaii-man and Secretary, stating :

—

1. The total amount of the Authorised Capital of the Company,
and how constituted.

2. The number of Shares allotted unconditionally to the public

(Nos. to ), and the amoimt paid on each Share in cash.

3. The number of Shares taken by Concessionnaires, Owners of

Property, Contractors or other parties not included in the
public allotment (being Nos. to ).

4. That the Share Certificates have been delivered ; that the

purchase of the properties has been completed and the

purchase money paid.

Scrip.

I In addition to the requirements made in the cas(> of di^liiiitive Stock
or Bonds, a Specimen of the Scrip Certificate must be sui)pliod (r).

K After the application form has been signed thoie must be supplied
in the case of :

—

(b) This will be required until the stock becomes good delivery under
R. 150 (2) of the Stock Exchange rules, and will apply if prior to that time
the stock is privately sold and a fresh certificate is issued.

(c) Scrip need not he in any special form or statp the anihority under which
it issued, etc.
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Further Issues.

A Iving's printers' copy of the Act of Parliament authorising, the
Resohitioiis, &c. creating, and the Circular or Prospectus offering, the
new issue.

If Shares have been issued credited as fully or partly paid, certified

printed copies of the Contracts relating thereto.

A Copy of the Allotment Letter.

A Copy of the last Report and Accounts.
A Specimen of the Share Certificate.

The Allotment Book unless the allotment is pro rata.

A Statutory Declaration by the Secretary stating :

1. That the Prospectus or Circular complies \dtli the provisions
of the Companies (Consolidation) Act, 1908 ;

2. That all documents required by the Companies (Consolidation)
Act, 1908, have been duly filed \\-ith the Registrar of Joint
Stock Companies, and the dates of filing ;

3. That the Shares (Nos. to ) have been applied for by
and unconditionally allotted to the shareholders or the public
or sold upon the market, as the case may be ;

4. The amount per Share paid in cash ;

5. The total number of Allottees, and the largest number of

Shares applied for by and allotted to any one applicant
;

C. That Certificates are ready to be issued and that there is no
impediment to the settlement of the Account. It must also

be stated whether or not the Shares are in all respects identical
with tliose already quoted in the Official List.

The statement that Shares are in all respects identical means that

:

They are of the same nominal value, and that the same amount per
Snare has been called up.

They carry the same rights as to unrestricted transfer, attendance
and voting at meetings, and in all other respects.

They are entitled to dividend at the same rate and for the same
period, so that at the next ensuing distribution the dividend payable on
each share will aniount to exactly the same sum.

The statement that Stock is in all respects identical means that :

—

All the Stock is entitled to the same rights as to unrestricted transfer,

and in all other respects.

All the Stock is entitled to dividend at the same rate and for the
same period, so that at the next ensuing distribution the dividend
payable on each £100 of the Stock will amount to exactly the same sum.

L After the application form has been signed there inust be supplied
in the case of :

—

Vendors' Shares.

A Certified List of the present holders of the Vendors' Shares.
A Certified Copy of the last published Report and Accounts of the

Company.
A Specimen of the Share Certificate.

A Statvitory Declaration by the Secretary stating :

1. That the Vendor's Shares (Nos. to ) have all been
issued and Certificates delivered ;

2. That the Shares are in all respects identical with those already
quoted in the Official List.

M After the application form has been signed there must be supplied
in the case of :

—

Old Companies.

The Certificate of Incorporation, or Act of Parliament, and the
Certificate that the Company is entitled to commence business.

Authenticated copies of all Concessions and similar documents, with
notarially certified printed translations.

Certified copies of all Prospectiises, original or otherwise endorsed
with the date when first advertised.
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Two Certified copies of the Memorandum and Articles of Association.

A Specimen of the Share Certificate and of the Allotment Letter.

A Certified copy of present Register of Shareholders.

Certified printed copies of Contracts, Agreements, &c., together witli

cojiies of all Contracts relating to the issue of Shares credited as fully

or partly paid.

A Certified copy of the Company's last published Report and
Accounts.

A short liistory of the Company, setting forth its origin, progress,

dividends, &c., the number of transfers registered during the last twelve

months, and tlie number of Shares represented by siich transfers.

Statutory Declaration bj' the Chairman and Secretary, stating the

following particulars :

—

1. That the Prospectus complied with the pro\isions of the

Companies (Consolidation) Act, 1908.

2. That all documents required by the Companies (Consolidation)

Act, 1908, have been duly filed M-ith the Registrar of .Joint

Stock Companies, and the dates of fihng.

3. The number of Shares applied for by the pubUc.
4. The number of Shares allotted unconditionally to the public

(Nos. to ), and the amoimt per Share paid thereon

in cash.

5. The number of Shares allotted for a consideration other than

cash (being Nos. to ).

6. That the Share Certificates have been delivered ; that the

pm-chase of the properties has been completed and the

purchase money paid.

N After the application form has been signed, there must be supplied

in the case of :—

Colonial and Foreign Companies.

The Certificate of Incorporation, or Act of Parliament, or other

similar document.
Two copies of the Statutes or Articles of Association or notarial

translations of the same.
A Certified List of present Shareholders.

A Specimen of the Share Certificate.

Copies of all Agreements, Concessions, Deeds, &c., or notarially

certified printed translations of the same.
A Certified copy of last pxiblished Report and Accounts, or transla-

tion of the same.
Official e\idence of quotation in the country to which they belong,

or where the issue has been made.
A short history of the establishment and progress of the Company

from its incorporation to the present time, including particulars as to

the iss\ie of the Capital.

A Declaration stating :

—

1. The number of Shares allotted ;

2. The amount per Share paid in cash ;

3. That the Shares are ready for delivery, and that no imjiediment

exists to the settlement of the Accoimt.

O After the application form lias been signed, there must be sujiplied in

the ease of :—
Reconstructed Companies.

The Certificate of Incorporation, and the Certificate tliat the Com-
pany is entitled to commence business.

A statement of tlie plan of reconstruction, together with certified

copies of all resolutions passed and Circulars issued in connection with

the reconstruction.

The Allotment Book, with a Summary signed by the Chairman and
Secretary.

The Allotment Letter, and the date when posted.

A Specimen of the Share (Vrtificate.

Two Certified copies of tJie Memorandum and Articles of Association.
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Certified printed Copies of all Contracts, Agi-eements, &c.
Copies of all Contracts relating to the issue of fully or partly paid

Shares.

A Statutory Declaration by the Chairman and Secretary stating :

—

1. That all Documents required by the Companies (Consolidation)
Act, 1908, have been duly filed %\ith the Registrar of Joint
Stock Companies and dates of filing.

2. The Aiithorised Capital of the Company.
3. The number of Shares to which Shareholders in the old Com-

pany were entitled ; the number and distinctive numbers of
Shares unconditionally allotted to such Shareholders ; and
the amount per Share (a) paid thereon in cash, and (6) credited
as paid up.

4. The number and distinctive numbers of Shares applied for by
and allotted unconditionally to the public, and the amount
per Share (a) credited as paid tip, and (ft) paid thereon in cash.

5. That the Share Certificates have been or are ready to be
delivered, and that there is no impediment to the settlement
of the Account.

P After the application form has been signed the following documents
must be supplied in the case of :

—

Loans.

Details of the creation of the Loan, and the authority iinder which it

is issued, including authenticated copies of concessions, &c., with
notarially certified translations.

The Authority to the Agents or Contractors to receive subscriptions.

A Certified Copy of the Prospectus.
Evidence that all Bonds issued and payable abroad bear the signatiu'e

of some properly authorised person.
A Specimen Bond, together with a Bond duly executed, or Scrip

Certificate if issued.

Statutory Declaration by the Agents, stating :

—

L The amount allotted unconditionally to the public.

2. That the required amount, viz., £ per cent., has been paid
thereon in cash.

3. That the Bonds are ready for delivery, and that there is no
impediment to the settlement of the Account.

4. The numbers and denominations of those Bonds which bear the

avitographic signatures of the London Agent or Contractors.

Q After the application form has been signed the following documents
must be supplied in the case of :

—

Bonds quoted Abroad.

Official evidence of quotation in the coimtry to which they belong
or where the issue has been made.

Notarially certified printed translations of all Prospectuses, and of

the laws creating and authorising the Loan.
A Specimen Bond, together with a Bond duly executed.
An Official Certificate setting forth :

—

L The authorised and issued amounts of the Loan, and the terms
of issue.

2. The distinctive numbers and denominations of the Bonds.
3. Evidence that all Bonds bear the signature of some properly

authorised ]ierson.



INDEX





INDEX.

N.B.—Figures thus : 32 denote a reference to text ; J.'/ to Forms ; 1501 to Appendix.

"A" LIST OF CONTRTBUTORIES, 1092

"A," TABLE, 8, 9, S6, 87, 1329, 1410—1422

ABANDONMENT,
of business, 790, 791, 795-798

ground for winding-up, 789, 801
of life assurance business,

recovery of deposit on, 695
objects of company, 695
railways, 783
reduction of capital, scheme for, 638

ABROAD,
affidavits sworn, 1017
appointment of attorney, 325
register of members cannot be kept, 195
registration of company to carry on business, 11

object clause for, 94
seal for use, 325, 326, 1346, 1347
security for costs by petitioner, resident, 829, 830
service of proceedings, 1027, 1028

ABSCONDING,
contributory, 1172—1174, 1188, 1378, 1379, 1482
officer of company, 1051, 1458

ABUSE OF PROCESS, 823, 826

ACCEPTANCE
of application for shares, 205—207
of service of petition to wind up, 842
underwriting contract, 180, 181

ACCESS,
auditor's right of, to company's books, 400
official receiver's right to books in winding up, 901

ACCIDENT INSURANCE BUSINESS, 17

ACCIDENT INSURANCE COMPANY,
accounts of, 414—419, 422, 425, 426, 432, 433

amalgamation of, 752—764
deposit by, 19, 20
liability of funds of, 22

ACCIDENT POLICIES,
valuing in winding-up, 1231

ACCOMMODATION,
debentures raised for, 461

ACCOUNT,
liability of director to, 337

promoter to, 154, 155

[ 3 ]
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N.B.—Figures thus: 32 denote a reference to text; t:i to Forms; 1501 to Appendix.

ACCOUNTS,
articles as to. 111, 112, 135, 136, 148, 149

audit, 406
bankers, 3

balance sheet, 407
entries in, of interest paid out of capital, 81, 1354
in voluntary winding-up, 970—982, 1303, 1305, 1389

winding-up, 970—982. 1474, 1475, 1499, 1500
oi liquidator, 970—982, 1373, 1374, 1474, 1475

Oilficial Receiver, 951
receiver, 474—475, 578—580, 593—597, 1080, 1357
spe(;ial manager, 906, 908

profit and loss account, 410, 414, 425

.separate, 21, 22

ACCOUNTS AND INQUIRIES,
in debenture -holders' actions, 608

ACCRETIONS TO CAPITAL, 74, 412

ACCRUED PROFITS, 79

ACCUMULATED PROFITS, RETURN OF, 258, 259, 6'JO, 1336, 1337

ACQUIESCENCE,
in lieu of resolutions, 377, 378, and note

transaction ultra vires, 378, 1129
presumption of, 232, 276

ACQUISITION OF A BUSINESS, OBJECT CLAV^ES, 121, 123, 123

ACT OF PARLIAMENT,
company incorporated by special. Sec under required headings,

promoting, 68, 94

ACTION,
after commencement of winding-up, 558, 559, 562—564

dissolution of company, 994
against company, 240, 398, 889, 890

directors, 240, 247, 340, 343, 403, 4U4, 896
Friendly Societies, 1142, 1145
illegal society, 7

liquidator, 1007
promoter, 153— 158
unregistered compan\-, 801

agreement not to bring, 233, 234
annulment of forfeiture, 278
bankers, by and against, 2

before certificate of commencement of business obtained, 330
breach of warranty, 451, 452
by company, 240, 397, 398

debenture-holder, 557
Uquidator, 1004, 1008—1110
member, 226. 397, 398, 403, 404
minority, 158, 306, 307
non-existent company, 399
receiver or manager, 574

commencement after winding-up, 558, 561, 562
compromise of, 724
consolidating, 558 (note)

delay in bringing, 153, 154
for calls, 232

deceit, 235
dividend, 81, 82, 299
misfeasance, 1054
misrepresentation, 227, 238—241, 247. 248, 1350, 1351
rescission of contract, 226
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ACTION

—

continued.
in name of company, application for, 1013

winding-up,
proceeding with, 899, 900, 901 1369
transfer of, 558, 812, 813, 901—903 1454

mamtenance of, 307 (note)
'

of furtlicoming, 895
on prospectus, 234—210
Quia timet, 1120
representative, 1009, 1010
restraining, 897-899, 1369
staying,

after order for winding-up, 729, 890, 896—900, 1369
t. , ,

under supervision, 1264 126i l'i09after voluntary winding-up, 1265, 1266
"

pending winding-up petition, 889,' 890
simultaneous debenture-holders, 558

security for costs in, 320, 327, 328
third party procedure in' 24o'
to set aside winding-up order, 881
unauthorized use of company's name, 397, 398

ACTUARY,
definition, 754
qualification, 416 and note
report, 415, 753, 757
rules of Board of Trade as to, 416

ADJOURNED MEETING, 387

ADJOURNMENT,
of meetings, 391, 395, 390

meetings of creditors and contributories 999 n^i
petition to wind up, 855 ' '

public examination, 1047, 1050
statutory meeting, 381
summons into Court or Chambers, 010, 1013 (note) 1014 1448to proceed with accounts and inquiries, 609 '

ADJUDICATION,
of stamp duty, 163, 267

ADJUSTMENT OF RIGHTS,
of contributories, 1253—1262

members on winding-up of assurance companies, 803

ADiMINISTRATION,
letters of, 284, 285, 1005
of estate of deceased contributoiy, 1116, 1151

ADMINISTRATOR,
•See " Personal representatives."

ADMISSION,
of proof of debt, 1241, 1281, 1464

ADMISSIONS,
of secretary, 374

ADVANCES,
priority as against receiver, 577

ADVANTAGES OF A PRIVATE COMPANY, 10

ADVENTURERS,
in cost-book mining company, 114S
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N.B.—Figures thus : 32 denote a reference to text ; Kl to Forms; 1501 to Appendix.

ADVERTISEMENT,
appointment of liquidator or committop of inspection, 944, 94C)

for debts on reduction of capital, 1)57, G5S, 659, 1442, iiiS
statutory, 1117

giving notice by,
article for, 13fi

in voluntary winding-up, 1303, 1306, 1307
memorandum of, in winding-up, 1015, 1022
notice by, 136,- 388 and note.

of class meetings in scheme of arrangement, 729, 730, 740
closing of register, 194, 1333
dividends, 312, 313

in winding up, 1243

first meetings of creditors and contributories, 926, 927, 933
in London Gazette. See " London Gazette."

intended call by liquidator, 1107, 1179
list of creditors, 057, 058, 659
meeting to sanction calls on contributories, 1160, 1176
notice of meetings of company, 388, and note

public examination, 1050, 1064
order confirming reduction of capital, 073, 674, 685, 686

restoring company's name to register, 707, 771, 772
sanctioning alteration of objects, 699, 718
to wind up, 879

under supervision, 1300, 1318
petition for alteration of objects, 695, 696, 705—708

amalgamation, 753, 758, 759, 760
to confirm reduction of capital, 652, 654, 668, 672, 1442
to wind up, 837, 838

readvertisement, 839, 840, 841, 842
prospectus, 217 and note, 218, 492 (note)

resolution to wind up voluntarily, 1272
service by, 388 and note, 842, 843
summons to proceed, notice of, by, 609, 610, 612

AFFAIRS,
statement of, 908—924

AFFAIRS OF COIMPANY,
investigation of, 404, 405, 1360, 1361

AFFIDAVIT,
as to advertisement for debts in reduction of capital, 658, 659

summoning meetings in scheme of arrangement, 730, 737, 738
on alteration of objects, 705

reduction of capital, 650
cross-examination on, 847, 848
evidence by, 001
exhibit to, 845 (note)

filing, 810 and note, 845 (note), 1016 (note)

in opposition to winding-up petition, 847
summons to transfer, 816
support of application by liquidator for calls, 1178

petition for alteration of objects, 697, 703, 704, 705
to sanction amalgamation, 757

winding up petition, 846
chairman as to result of meetings, 730, 738, 739
documents, 1013, 1062
fitness, 570
means, 1168, 1175, 1181—1183
service, 846, 848, 849

perjury in, 1053
proving debt, 1239, 1245, 1246, 1463
swearing, 845 (note), 1017, 1242, 1391
verifying list of creditors, 638 (note), 654 and note.

petition for reduction of capital, 638 (note), 650
reorganization of capital, 721
scheme of arrangement, 731, 732
winding-up, 845, ^46, 848

[ C ]
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AFFIDAVIT—conYmwed.
verifying receiver's accounts, 578, 592

special manager's accounts, 906, 90S
statement of affairs, 908, 914

AGENT,
acts of, when binding on principal, 295, 290
agreements by, 159, 324
applying for rectification of register, 1111, 1112
appointment of, for foreign country, 326
becoming trustee, 296
company acting as, 337 (note)

delivery of property by, in winding-up, 997
director when not an, of the company, 92, 93
false stateinent by, in actions of deceit, 235, 236
for company not in existence, 152, 158

sale, 296
misrepresentations by, 228
mortgage of shares by, 295, 296
not necessarily a jiromoter, 151, 152
receiver may be, for debenture-holders, 472 (note)

sale of deposited bonds by, 296, 297
sale of shares by, 295, 296
secretary is not, 293
solicitor as, 92, 93

AGREEMENTS,
adoption of, by companj% 158 and note
alteration before statutory meeting, 219, 330, 380, 1349
consideration for, 164, 165, 16S, 173, 174, 265, 266

debentures, 447
shares, 160, 264—268

effect of resolution for voluntary winding-up on, 1380
winding-up order on, 889, 1031

filing in respect of shares, 267
for amalgamation, 753, 757 and note, 762, 763

debentures, 457, 458, 1360
loan, 185, 1S7, ISH
pooling shares, ISS—190
reconstruction, 1310—1313
sale, 158—160, 167—170

of assets, 1283, 1284
to trustee for proposed company, 159, 170, 171

confirmatory agreeiuent, 159, 171
ser\dce

effect of appointment of receiver on, 576
winding-up order on, 1219—1221

voluntary, 1275, 1276
shares,

paid for otherwise than in cash, 264—266
underwriting, 177—181, 182—184

in restraint of trade, 169, 170
effect of winding-up order on, 373, 1221 (note)

not to petition, 825
novation by, 755—757, 758
of compromise with eontributories, 1174, 1175, 1187, 118S
oral, 265, 323, 324, 1346
particulars of, in prospectus, 216
ratification of, 158, 159
registration of, 163, 267
relief against, 173
rescinding, 153, 397
signing memorandum, 13, 92, 203, 204, 1102, 1104
specific performance, 159, 186, 373, 457, 529 (note), 530 (note), 1360
stamp duty on, 160— 166
with promoter, 156, 157
Sep also ' Contracts."

ALIEN MEMBER, 195, 196, 1244

[
-
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ALLOCATION,
by secured creditor, 1208, 1209

ALLOCATUR
of taxing master, 1195

ALLOTMENT,
after statements in prospectus become false, 212
allottee estopped from denjdng, 210, 211, 1107
amount payable on, 215
appropriation of specific shares by, 205 (note)
avoidance, 224, 225
banker's position when none made, 225, 226
company avoiding wrongful, 226 (note)
conditional, 205, 208 and note
director's knowledge of untrue statements, 229, 230
how made, 205
irregular, 205, 224
letter of, 245, 246 and note, 487, 530, 1107
minimum subscription not reached, 222
mutual mistake, 234
no obligation to make, 206
no, relieves applicant from liability as contributory, 1105 1106
notification of, 205, 206, 1105, 1107
of debentiu-es, 458, 530

fully or partly paid shares, 267
particulars of, in statutory report, 380
payment on. 257
previous, 215
rectification of register when, bad, 113G
relaxation of conditions in cases of second, 223
repudiation of, 232
return of, 266—209, 270, 272, 273, 1080, 1352, 1353
setting aside, 224, 225
statement in hou of prospectus to be filed prior to, 219
statutory provisions as to, 1351—1353
time for delivery of certificates after, 282, 1354

making, 222, 224
to infant, 234, 345
ultra vires, 210
unconditional, 207
void, 210, 222, 223
voidable, 224
wrongful, 224, 226 (note)

ALLOTTEE,
application by, in winding-up, for rectification of register, 1107, 1108

subject to condition subsequent, 1106—1110
presentation of petition by, S25
when liable as contributory, 1107, 1108

not liable as contributorj^ 1106, 1107 and note

ALTERATION,
fraudulent, of company's books, 997, 1079
of articles, 89—91, 401, 402, 1329

capital, 82—84, 87, 101, 102, 1337
contract before statutory meeting, 219, 330, 1349
deed of settlement on registration under Part VIL, 30, 692, 697,

699, 713, 1401
division of capital into shares, 69
memorandum. See " Memorandum of Association."
objects, 66, 691—719, 1328
privileges of different classes of shares, 317, 318
provisions in memorandum as to capital, 318

making-capital only payable on winding-up, 257
rights conferred by preference shares, 318

of different classes of shares, 317
share warrants, 312
statement in lieu of prospectus, 226

t 8 ]
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amalgamation,
application for shares on, 1111, 12S6, 1288
failure of, 1110
of assurance companies, 752—764

companies registered under Part VII., 755
Stannaries companies, 1291

order restraining, 1313
sanctioning sale for, 1288

power of, 67
resolution for, 757, 761
voluntary winding-up for, 1286

arbitration to ascertain value of dissentient's interest, 1290, 1291
consideration, 1286, 1287, 1288
opposing, 1289, 1290
special resolution sanctioning, 1282

AMBIGUOUS STATEIMENT, 227, 230, 235—237

AMENDMENT,
by secured creditors of valuation of his security, 1207, 1208
in «-inding-up proceedings, 1019
of particulars of charges, 549, 550

petition to wind up, 832, 833, 839 and note
when voknitary winding-up commenced, 1292

prospectus, 212, 217
resolution, 386, 391, 392
statement of claim, 233 (note)

AMOUNT,
of debt for wliich winding-up petition can be presented, 791, 801

shares, statement of, in memorandum, 69
outstanding on 1st July, 1908, of mortgages and charges, statement

of, 554, 655
payable on application, 222, 223

statement in prospectus, 215

"AND REDUCED,"
as part of company's name, 638
dispensing \\-ith, 638, 674, 1338

application for, 669, 670 and note, 671, 672, 1338

ANNUAL LIST OF MEMBERS AND SUMMARY. See ' Annual
Summary."

ANNUAL MEETING, 379, 1342
appointment of auditors, 405
notice for, 399

ANNUAL REPORT,
of Board of Trade, 960, 1407

ANNUAL REVENUE ACCOUNT OF ASSURANCE COMPANIES,
414, 415, 420—424, 428, 429, 439

ANNUAL STATEMENT,
of Treasiu-y, 964

ANNUAL SUMMARY, 249—251, 252—254, 1332
audit of, 408
balance sheet, statement in form of, 250 and note
forfeited shares must appear in, 278
share warrant, particulars of, required in, 311

stock, particulars of, reepiired in, 313, 314
time for making, 249
when capital has been reduced, 258

ANNUITANT,
definition, 417 (note)

ANNUITY,
business

—

accounts of, 414—419, 420, 425, 426, 427—431, 442, 443
definition, 16

novatit)n by acceptance of, 756
stamp duty on sale of, 165
valuing, in ^^-indinc-up, 1230
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N.B.—Figures thus : 32 denote a reference to text ; 1~1 to Forms ; 1501 to Appendix.

ANNULMENT,
contract to take shares, 71
forfeiture of shares, 278

ANSWERING,
a petition, 721, 837 (note)

APPEALS,
against decisions of Board of Trade, 959, 971 and note

official receiver, 959, 1013, 1014
list of contributories, 1093
order dismissing winding-up petition, 882—885

for winding-up, 789, 880, 882—885
on irdsfeasance summons, 1062
sanctioning scheme of arrangement, 729 and note, 730

rejection of proof of debt, 1241, 1242, 1243, 1464
by h qui dator, 900
creditors and contributories appearing on, 1030, 1031
from Chancery Palatine Courts, 805 (note)

County Court, 1031 (note)

order confirming reduction of capital, 676
orders in Chambers, 1030 and note

winding-up proceedings, 1028—1031
registrar, 1030
winding-up order, 882—885, 1379, 1380

n winding-up proceedings, 1013, 1014, 1379, 1380
notice of, 883, 885, 1030
time for bringing, 1030
when leave necessary, 1031 and note

APPEARANCE,
debenture-holders on suinmons to proceed, 609
default of, in debenture -holders' actions, 001, 609
non-existent company, by, 55
persons wrongfully using word " Limited," 55

APPLICATIONS,
by liquidator, 1036
for extension of time for filing particulars of mortgages, 550
hearing of, 1013, 1014
to transfer proceedings in winding-up, 813, 814, 815 and note

APPLICATION OF MONEYS,
lender how far concerned with, 448

APPOINTMENT,
of agent, 326

attorney, 325
auditor, 379, 405, 406
banker for company, 1056
committee of inspection, 926, 941, 945. 1373
directors, 334, 347, 348
liquidator. See " Liquidator."
manager, 360, 372, note, 566, 567
managing director, 372
new trustee of debenture trust deed, 507, 516
receiver, 472, 565. 566
secretary, 375
solicitor for company, 92, 93, 1056

APPORTIONMENT,
director's remuneration, 368
cUvidends, 300
purchase money, 161, 164, 165
rates on winding-up, 1214
rent in winding-up, 893

APPROPRIATION,
by allotment, of specific shares, 205 (note)
in debentiu-e-holders' actions, 616, 617, 618
of debts on reduction of capital, 661

[ 10 ]
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arbitration,
ascertaining value of interebt of dissentients, 1282, 1283, 1290, 1291
clause for, 177
in voluntary winding-up, 1282, 1283
Railway Companies Ai-bitration Act, 1859. .328, 329
statutory provisions as to, 1363, ISe^

ARCHES,
letting, railway companies, 64

ARMY COUNCIL,
authorizing use of words " Red Cross " or "' Geneva Cross " in name

of company, 54

arrange:sients,
binding, by majority of debenture-holders, 482

ARRANGEMENTS AND COMPROMISES, 724—752. See " Scheme
' of Ai'rangement."

ARREAR,
calls in, 262 and note

ARREARS,
of dividends on preference shares, priority of, 1256

cancelling, 641
rent. Sec " Rent."

ARREST,
for failure to attend public examination, 1051 lOOS, 1458
of absconding contributory, 1172—1174, lUS, 1378, 1379, 1482, 1483

property, 1204

ARTICLES OF ASSOCIATION, 8—9, 86—93, 96—114, 116, 117, 125—
1.50, 1329

adding to liability imposed by meinorandum, 317 and note
adjustment of rights of contributories, varying rules as to, 1254
alteration, 89, 90, 91, 401, 402, 1329

for reduction of capital, 637, 648, 686—690
notice of meeting, 385, 386, 401
release of power of making, 90
resolution for, 89, 90, 401, 402
restraining, 91
of rights conferred by different classes of shares, 319

amount of capital, .statement of, in, 86
appointment of director by, 347, 348
attestation, 8, (note), 8(5 and note, 1329
authorizing alteration of memorandum, 82, 100—102

payment of interest out of capital, 80, 134, 1354
purchase bj^ unlimited company of its own shares, 73
reduction of capital, 87, 637, 1338

borrowing powers in, 445
company limited by guarantee 86, 116

having no share capital, 86, 140—150
shares, 86, 95—114

incorporating Table A, 137—139
construction, 93

of memorandum by reference to, 6(», 317, 318
containing copy of special resolution, 378, 1344
contract created by, 90, 92
copies for members, 50, 1330
correction of slips in, 90
definition. 1407
division of, into paragraphs, 86, 1329
effect, 91, 1329
essential for companies limited by guarantee, 8, 86

unlimited companies, 8, 86
form of general, 95-114
form of, issued by Board of Trade " Limited " omitted, 116, 117
minimum subscription .fixing, 87, 96
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H.B.—Figures thus : 32 denote a reference to text ; 121 to Forms; 1501 to Appendix.

ARTICLES OF ASSOCIATION—con<mMed.
negativing re -issue of debentui'es, 469
new

—

resolution for, 402
not essential for company limited by shares, 8, 86
notice of contents of, 364
power of having colonial register, 87, 110, 1334

having foreign seal, 87, 130
reduction of share capital, 87, 102, 1338

to alter share capital, 87, 100—102, 1337
be conferred by, 87
close register of debentures, 87
convert into share warrants, 87, 101, 102, 1337
obtain Stock Exchange quotation, 88, 89

printing, 86, 1329
private company, 9, 88, 140, 1364
providing for distribution of assets, 87, 114, 136, 137

winding-up, 88, 114, 136, 137
registration of, 10, 11, 86, 1329

fees on, 43—45, 86, 1422
setting out in prospectus, 215, 243, 491

rights of different classes of shares in, 317
signature to, 8, 86, 1329
stamp duty, 9 (note), 86, 1329
statutory provisions as to, 1329
Stock Exchange requirements, 88, 89, 1510
Table A, 1410—1422

adoption of, 8, 9, 86
alteration of, by Board of Trade, 8
application of, 8, 9, 86, 1329
three different forms of, 87

underwriting powers in, 87
variation of, 90, 91

ASCERTAINMENT,
of profits, 77 (note)

ASSENT,
of members to registration under Part VII.. .24, 25 (note)
will not authorize act ultra vires, 378

ASSETS,
after tUssolution, 993
bearing cost of criminal prosecutions in winding-up, 1077, 1078, 1081
capital called up in winthng-up is not, 447 (note)

collection of, in compulsory winding-up, 961, 1376, 1460, 1461
contribution to, on ground of misfeasance, 1054

on winding-up, 823
costs of realisation of, 1189^—II99
debentm-e-holder, when, not entitled to, 456, 457
discovery of, in winding-up, 972, 975, 976
distribution of, 87

articles for, 136, 137
in winding-up, 1189—1262. Sec " Distribution of Aissets."

when shares issued otherwise than for cash, 266
without paying debts, 1007

division of,

in winding-up, 1154, 1155
of companies not formed for profit, 85

floating charge over, 452, 453
fraudulent preference of, 1085, 1086
liquidator purchasing, 940
marshalUng, 1154, 1155, 1157
mode of valuation of, 410 and note
personal representatives distributing without provichng for calls, 1117

1118
power to charge, covers uncaHed capital, 446
l>urchase of,

when leave required, 940, 941

[ 12 ]
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ASSKIS—continued

sale of,

after \vinding-up eommericed, 755
agreement for, 1283, 1284
in voluntary winding-up, 1282
portion of, at a profit, 7-4

when floating charge in existence, 453, 454
when ultra vires, 73

surplus,
definition, 1254, 1255
distribution of, 1255, 1258, 1259

surrender of, (544

unclaimed or undistributed. See " Unclaimed assets."

valuation of, 77 (note), 410 and note
when uncalled capital included, 465 (note)

ASSIGNEE,
liability of, in case of cross demands, 619, and note
set off "by. H*'^

ASSIGNMENT,
after winding-up order void, 887, 1385
fraudulent, 1084, 1085
of debt,

grounding winding-up petition on, 792, 793, 820
when floating charge in existence, 454

of lien on shares, 274
patents, 522
shares. iSee " Transfer of Sha'res."

stamjj duty on, 485, 48(>

to debenture trustee, 500

ASSIGNOR,
position of, on winding-up, 1228^—1230

ASSISTANT OFFICIAL RECEIVER, 904

ASSISTANT PAYMASTER-GENERAL, 21

" ASSOCIATION," 4—6, 1330, 1331

ASSURANCE BUSINESS,
amalgamation or transfer of, 752—764
carrying on of, by Friendly Society, 69
companies transacting more than one class of separate accounts of, 22

ASSURANCE COMPANIES,
abstract of actuary's report of, 415
actuary, 41()

amalgamation of, 752—764
actuary's report on proposed, 753, 757
advertisement of j)roceedings for, 753, 758, 759, 760
after winding up commenced, 755
agreement for, 753, 757, and note, 762, 763
Board of Trade, particulars for, 753, 754
conditions precedent to, 753
meetings for, 757
notifying policy-holders, 753—755, 75S, 759, 760

shareholders, 753, 754, 759, 760
novation on, 755, 756, 757, 75S
order sanctioning, 753, 763, 764
petition for payment out of ilcposit, 757, 758
petition to sanction, 753—758, 760— 763
sanction for, 753, 754
policy-holders dissenting, 754, 755
resolution for, 757, 761

annual revenue accoimt, 408, 414, 415, 417, 418, 120—124, 1360
amlitor, 408
balance sheet, 408, 414, 417, 418, 426, 431, 441
" chairman," 417 (note)

consolidated revenue account of nuitual life office, 415, 42S, 429, 439
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N.B.—Figures thus: 32 denote a reference to text; 1.21 to Forms; 1501 to Appendix.

ASSURANCE COMPANIES—cow^mwerf
contents t)f publications of, 322 (note)

contracts of,

reducing in lieu of winding-up order, 863—865
deed of settlement of. Sec " Deed of Settlement."
deposit by, 18, 20

Board of Trade Rules relating to, 772—774
dividends on investments, 21, 772
failure to make, 19
investment of, 18, 21, 772
penalty for non-comjiliance, 23
petition for payment out, 773, 776, 777, 778

on amalgamation, 757, 758
petitioners, 776

recovery of, when life assurance business abandoned, 695
return of, 773, 774

petition for, 776, 777, 778
securities in lieu of, 21
separate, 18
transfer of, 773
transfer of investments, 21, 772, 776
warrant of Board of Trade for, 20, 21
when insin-ance company commences life assurance business, 20

distribution of profits, 415
filing statement in lieu of balance sheet, 250 (note)
" Financial year," 417 (note)

investigation into financial condition, 414, 415
"policy-holder," 417 (note)

entitled to copy of deed of settlement, 50 (note)
profit and loss account, 414, 425
quinquennial investigation, 414, 415
shareholder's address book, 193
subsidiary company,

winding-up, 803, 804
transfer of business of, 752—764
what are, 16— 18
winding-up, 786, 788, 789

adjustment of rights of members of principal and subsidiary
companies, 803

costs of,

policy holders' funds not liable for general, 1157
courts having jiu'iscliction, 808, 809
for default in compliance with statutory provisions, 23, 804
marshalling assets, 1157
petition for, by policy-holders, 786, and note, 787

secimty for costs on, 786, 818 (note)
principal company, 803, 804
reducing contracts in lieu of, 863—865
rights of policy-holders, 1156, 1157
rules for valuing policies and liabilities, 1230—1232
special pro\asions for, 803, 804
when registered prior to 1862. . .788, 789

ASSURANCE COMPANIES ACT, 1909.. 16—23, 414—444, 752—764,
772—778, 786, 803, 804, 863—865

ATTACHMENT,
for not filing statement of affairs, 910
of directors, 200

property, 1204, 1205
receiver, 580

ATTACHMENT OF DEBTS,
in winding-up of Stannaries companies, 1174, 1394

ATTENDANCE,
on summons to proceed with accounts and inquiries, 609, 610 and

note
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attending proceedings,
leave for, 1020, 1021

ATTESTATION,
of Articles, 8, 9 (note), 86 and note, 1329
memorandum, 8, 1327

ATTORNEY,
affidaA^it in support of winding-up petition by, 845
appointment of, 325
signing memorandum, 8

ATTORNEY-GENERAL,
power of, in cases of similarity of names of companies, 51 (note)

j^

ATTORNEY, POWER OF, 280 (note), 325

ATTORNMENT,
order for, 576, 598

AUCTIONEER,
employment of, by liquidator, 1035
pajdng gross proceeds of sale to liquidator, 985
set off by, 1238

AUDIT,
of accounts of Board of Trade, 904, 1360—1361

company's accoimts, 400
liquidator's accovmts, 983, 984, 9S5

AUDITORS, 405—414, 1361, 1362
access to books of company, 406, 407
appointment of, 379, 405, 406
are officers of company, 1056 and note

when not, 997 (note)

are servants of company, 413
articles as to, 112, 113, 149, 150
calling in expert assistance, 409
certificate of, in prospectus, 190, 491
certifj'ing statutory report, 380
director may not be, 405
dismissal, 408
duties of, 406, 407, 408, 409
extent of inquiries, 408, 409
false statement as to, 1080
false statements by, 414
how far they can accept statements. 409
independent examination by, 408, 409
inquiries by, into suspicious circumstances, 409
liability of, 413, 414
lien of, 414
misfeasance proceedings against, 414
nomination of, 405, 406
notice to, not notice to company, 413 (note)

of assurance companies, 408
officers of company may not be, 405
particulars of, in statutory report, 380
prospectus stating who are, 216
remuneration of, 405 and note, 406
report of, 406, 407

on acts ultra vires, 409
secret reserve fund, 409, 410
shareholders obtaining copies of, 221, 407
suspicious circumstances, 409

retiring, notice to, 405, 406
Statute of Limitations, application of, to, 413
term of office, 405, 406
vacancy in, 406

AUTHENTICATION OF DOCUMENTS, 375, 1363
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N.B.—Figures thus : 32 denote a reference to text ; 121 to Forms : 1501 to Appendix.

AUTHORITY,
of directors, 334, 344, 359, 360

managing director, 372, 373
secretary, 374

to affix seal, 325

AVOIDANCE,
of allotment, 224, 225, 226 (note)

forfeiture of shares, 276, 277
voidable contracts, 231

" B " LIST OF CONTRIBUTORIES, 1092

"B" TABLE, 87 (note), 1422, 1423

BAILIFF, HIGH,
arresting abscondin;^ contributories, 1173, 1174, IISS
duties of, 806, 1017, 1018
fees of, 1019
service of proceedings by, 806, 1017, 1018

BALANCE ORDER, 1171, 1172, 1185, 11S6
in voluntary winding-up, 1281

BALANCE SHEET,
auditor's report with, 407
company formed to work wasting property, 76, 77
contents of, 77 (note), 410
copy of, 407
director's signing, 407
disclosures to be made in, 74, 76, 181, 410, 413, 1354
false, 23
false statement in, 1080
filing by foreign company, 31, 40, 41

statement in form of, 10, 260 and note, 1332
forfeited shares should appear in, 72
form of, 410
inspection by preference shareholders and debenture -holders of private

companies, 10
interference with, by Court, 413
of assurance company, 414, 426, 431, 441

banking c<jmpany, 407
private company, 10, 407, 1363

profit and loss account,
charging extraordinary expenditure to, 412, 413
crediting accretions to capital to, 412

interest for contractor's delay to, 412
premium on shares to, 412

of assiu-ance company, 414, 425
separation of, from balance sheet, 410
what can be charged to, 411, 412

required annually, 408
secretary signing, 375
statement in form of, for annual summary, 10, 250 and note, 1332
statutory provisions as to, 1362, 1363

BALLOTING,
for advances prohibited, 468 (note)

BANK,
agent of company, 225, 226
definition, 20
overdraft at, is borrowing, 03, 447

BANKER,
carrying on biLsiness within London district, 2, 3, 1436, 14o7
delivery of property by, in winiling-up, 997
holding application moneys, 225, 226
injunction against, 226
lien of, 1205
when an officer of company, 1056
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banking account,
of company, 225

liquidator, 902, Ofif). 1473

BANKING COMPANY,
annual statement of, 251, 1423
auditors' rights of access to books of, 407
balance sheet of, 407
certificate of incorporation of, 12

examination of oflicial of, in winding-up, 1039
extension of objects, G95, 711
guarantees by, (32

inspection of list of shareholders, 193
investigation of affairs of, 404, 405
lending powers of, 02
object clause, 119, 120
registration of, 3, 4

under Part VII., 27, 28, 1397 1402
savings bank does not carry on business of, 4

shares of, 203
sale of, 203 (note)

statutes regulating, 1436, 1437
unlimited liability in respect of notes, 50 (notes), 1153, 1154, 1398

of members, 1155

BANK OF ENGLAND,
companies' liquidation account,

liquidator paying moneys into, 962 and note, 967, 968, 1473
payment of excess to Treasury, 963 and note

BANKRUPT,
contributory, 1130—1132
member, 284

adjvistment of rights of, on distribution of assets, 1254

BANKRUPTCY,
of contributory, 1130—1132

director, 354
limited partner, 1151, 1152
member, 284, 288, 1130—1132
promoter, 157

pro\nng for calls in, 1130
registration of trustee in, as member, 284, 285 and note
rules,

application of, to winding-up, 1084, 1385
secured creditor, 1201—1205
setting off calls due to company on, 1160, 1161, 1102
ti-ansfer of shares at a fixed price on, 288

BANKRUPTCY NOTICE,
judgment creditor's name in, 1007

BATHS,
object clause, 121

BEARER,
bonds, 296, 297, 463, 496-- 49S, 1511, 1516
debentures to, 463, 464, 496— 49S, 519—521
share warrants to, 310, 311, 1335

BELIEF,
of truth of statements in prospectus, 238
statement as to, effect of, 227, 228, 235, 236

BENEFIT SOCIETY,
annual statement of, 251, 254, 1360, 1423

BESPEAKING,
copy of documents at Somerset House, 42
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N.B.—Figures thus: 32 denote a reference to text; i.'i to Forms; 1501 to Appendix.

BILLS IN PARLIAMENT,
company's power to promote or oppose, fiS

BILLS OF EXCHANGE, ^

acceptance without authority, 324

company's power to issue, 03, 322—324
discounting before winding-up, 1220

dishonour,
as ground for winding-up, 794
when notice of, unnecessary, 1227

liquidator drawing, 1005
indorsing, 1038

proving in respect of, in winding-up, 1225—1228
production, 1241, 1464

rule in re Waring, 1220
statutory provisions as to, 1346
what companies cannot make, 63

BILLS OF SALE ACTS,
no application of, to mortgages by companies, 452

BINDING EFFECT,
of winding-up order, 8S0

BINDING NOTICE,
to company affecting equitable interest in shares, 192

BIRCH V. CROPPER, rule in, 1255

BLANK TRANSFERS, 288, 289

BOARD OF DIRECTORS, 333

BOARD OF TRADE,
accounts of insurance companies to be deposited with, 415—41!)
actuaries, rules as to, 410
annual report to Parliament, 900, 1407
appeals from, 959, 971 and note

hearing, 1013, 1014
appointment of auditor by, 405
approval of, 45
approving change of name of oempany, 55, 698, 1328
attending on review of taxation of costs, 1 196
audit of accounts of, 904
auditing accounts of assurance companies, 408

liquidator's accounts and cash-book, 983, 984
companies department of, 9(>0

documents and certificates of, are conclusive evidence, 900, 901
expenses of, 904
fixing security of provisional liquidator, 850
gazetting notices in winding-up by, 959
granting release of liquidator, 987, 988
investigating company's affairs, 404, 405

conduct of liquidator, 958
keeping accounts of receipts and payments in each winding-up, 903, 964
licence of, to dispense with " Limited," 55, 56, 58, 1330

hold land, 13
iquidator's report to, on position of liquidation, 984, 1474
notice to, of winding-up order, 879

subject to svipervision, 1301
officials, 959
orders and regulations of, are judicially noticed, 959 and note
particulars to be deposited mth, on amalgamation, 753, 754
regulations of,

as to certification of copies and translations of documents, 31—34,

1440, 1441
on deposits by insurance companies, 18, 21, 23, 742—774, 776
See also " Rules and Orders."

reports to, privileged from libel, 960 and note
retiu-ns to, 960
sanctioning payment of interest out of capital, 80, 81, 1354
warrant for abandonment of railway, 783, 784

[ 18 ]



Index

bona vacantia, 993, 994

bond investment business, 17

bond investment company,
accounts of, 414, 415, 424, 425, 426, 438—442, 443, 444

deposit with Board of Trade, 417—419
filing, 417, 418

actuary, 410
statement to be prepared by, 416, 417, 438—442, 443, 444

. deposit by, 1

9

lotteries in, 468

BONDS,
issue of, 314
to bearer, 463, 496-498
liquidator's security by, 947, 948 and note
payment for shares by, 265 (note)

receiver's securitj^ by, 571, 572, 587
sale of, 296, 297
Stock Exchange requirements, 1511, 1516
vacating, 580 (note)

valuing in winding-up, 1232

BONUS,
on repaj'ment of debentures, 524, 525

pro\iso for, 525, 526
to employees, 65

BOOK DEBTS,
charging, 446

before accrual, 446 and note
requires registration, 535 and note, 537

BOOKS,
liquidator keeping, 982, 983
See also " Liquidator."

BOOKS OF COMPANY,
destruction, fraudulent, 997, 1079
director's knowledge of contents of, 347

minute-book, 363
secretary keeping, 375

disposal of,

in voluntary winding-up, and under supervision, 992, 1267, 1302
1389

on completion of winding-up, 992, 1389
fraudulent entries in, 1079
handing over to liquidator in winding-up, 997
lien on, by secretary, 376
production,

by secretary, 375
for cross-examination, 375, 376

investigation, 404, 405
to auditors, 406

receiver entitled to, 575
register of debenture-holders, 459, 460, 1358

directors, 349
members, 191, 193, 1331. 1333
mortgages and charges, 555, 556, 1358

when entry constitutes, notice of trust; 192 (note)

BORROWING,
overdraft at a bank is, 63, 447
to pay director's fees, 371

BORROWING POWERS, 62, 445
ascertainment of, 449
authorizes making of promissory notes, 67
before commencement of business, 329, 1352
capital payable in winding-up only, cannot be charged, 257
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N.B.—Figures thus: 32 denote a reference to text ; 1~1 to Forms ; 1501 to Appendix.

BORROWING FOWEnS—continued.
charging book debts, 446 and note

uncalled capital, 445, 446, 447
construction of, 445, 440, 447
current expenses, 445 (note)

debenttu'es, 452. See also " Dobontiu-es "
;
" Debenture Stock."

delegation of, 450
exercise of, 62, 445, 452

by directors, 449, 450
condition precedent to, 451
improper, 62, 446, 448, 450, 451, 452
members sanctioning, 449 and note
within three months of ^vinding-up, 447
wrongful, 450, 451

exhausted,
repayment of money borrowed subsequently, 451

extent of, 62, 447
formalities attending exercise of, 450
general, does not permit joint borrowing, 68, 448
implied, 62, 445, 446
inference of power to exercise, 440
joint, 68, 448
knowledge of lender as to, 448, 450, 451
lender not concerned with application of moneys, 448

formalities, 449 and note, 450, 451
limitation of, 446

exceeding, 449
mortgage by company, 452. See " Mortgages by Company."
object clause for, 94
of building societies, 62, 63, 1144' note)

.
directors, 445
liquidator, 1005
library and social institutions, 62
mining companies, 62
non-trading corporations, 02, 63
receiver in debentm-e-holder's action, 577, 599
telegraph companies, 62
trading companies, 62, 445

overdraft is exorcise of, 63, 447
presumption of regularity in exercise-of, 449, 450
prohibition of, 445
promissory notes may be exercise of, 67
secm-ity on exercise of, 445
unauthorized exercise of,

repayment of lender, 450
test as to, 451

under articles, 445
memorandum, 445

unissued shares may be charged, 451
verbal exercise of, 447

BREACH OF CONTRACT,
damages, 226

proving in winding-up for, 1232, 1233
made prior to winding-up, 1031

BREACH OF TRUST,
by directors,

failure to disclose interest, 340
proceedings for, 342 (note), 343, 344

in winding-up, 1054, 1056. See also " Mis-

feasance proceedings."
profits by, 337
relief from, 342, 343
test of, 335

liquidator, 1054—1056
manager, 1054—1066

proving for, in winding up, 1062
Statute of Limitations, Upplication of, 343
unauthorized sale of chares, 295

[ 20 ]



Index

brewery company,
object clause, 120
underleases by, 64

BRIBING,
director, 337, 341 and note
liquidator, 940
witness, 829

BROKER,
acting for company piu'chasing its own shares, 180
appearing on prospectus, 490
examination of, in winding-up, 1039, 1040

lien of, 1025

BROKERAGE, 66
for placing shares, 180
on purchase of company s own shares, 180
statutory provision as to paying, 1353, 1354
See also '" Commission."

BUILDING SOCIETY,
borrowing power of, 62, 63, 1144 (note)

dissolution of, 809, 810
distribution of assets of, 1258
winding-up, 784, 785, 809, 810

contribution by members inter se, 444, 1145
Coiu'ts having jurisdiction, 810
members' liability as contributories, 825, 1141, 1142, 1144
voluntary, 1263

BUSINESS,
abroad, 130, 131
agreement for sale of, 158, 159, 160, 167—170
amalgamation of. See " Amalgamation."
appointment of manager in debentm-e-holder's action, 566, 567
articles as to, of a company limited by guarantee, 141
banking, 4
carrying on, 790, 791, 795—800

alteration of objects for purpose of better, 693, 694
at loss, as ground for winding-up, 800
bv debenture trustee, 480

liquidator, 1004, 1031
receiver, 472, 473

may be groimd for winding-up, 528 (note)

provision for, in debenture trust deed, 501, 602, 315
recital of, 167
with insufficient members, 14, 1363

ceasing, 456, 790, 791, 795, 800
commencement of, 329—333, 1352
definition, 5, 6

floating charge no restriction to carrying on, 453, 454
guaranteed profits of, deduction from purchase price, 79
licensed, covenant in respect of, 523
loss of, 975—800
management of foreign, 130
" mining," 5

not, as gioimd for removal fi'om register, 764
not commencing, 790, 791, 797

as ground for AWnding-up, 789, 801
object clause for acquisition of, 123
promoting, 151, 152
pui'chase from certain date, stamp duty, 161

with accrued profits, 79
substratum, of 795—800
suspension of, 790, 791, 795

as gromid for winding-up, 789, 795, 801
transfer of assurance companies', 752—764

BUY'ING OUT,
shareholders

L -'1 J
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BYE-LAWS,
company making, 8U

CALLING IN
mortgage by company, 470

CALLS,
action for,

after volmitary winding-up, 1277
amomit must bo fixed, 262 •

effect of winding-up on, 260
' pending action for rescission, 226

plea of set-oft" in, 260
repudiation of liability in, 2t}2

adjustment of rights of member for, on distribution of assets, 1251
articles as to, 87, 97, 141, 142, 261
by directors, 261, 344

nominee of debenture -holders, 261
call letter, 264
date for payment essential, 262
dividend when, in arrear, 1162, 1163
forfeitui-e for non-payment, 275
improper, 262
in arrear, 262 and note

effect on voting power of member, 30!>, 310
presentation of petition when, 825, 826

indemnity against, 288 and note
interest on, 262 and note
in voluntary winding-up, 1166, 1277, 1279, 1280, 1281, UOS, 1321
in winding-up, 1165

advertisement of intended, 1167, 1179
affidavit of means, 1168, 1175, 1181—1183
balance order, 1170, 1171, 1172, 1185, 1186
committee of inspection sanctioning, 1166, 1170, 1176, 1177
compromise with liquidator, 1174, 1175, 1187, 1188
contract between shareliolders and company no bar to, 1167
Com-t sanctioning, 1166, 1167, 1179, 1180
deferring payment of, 1168
discretion as to making, 1167, 1168
enforcing, 1170

by mortgagee or receiver, 1167
order for payment, 1171, 1180, 1181, 1184

interest on, 1170
notice of, 1170, 1177, 1180
payable by instalments, 1168, 1179, 1180
receiver collecting, 575 and note, 600
suspension of operation of, 1168
time for making, 1167, 1168
to adjust rights of contributories inter 8C, 116U
rules, 1462
statutory provisions, 1376, 1377
under supervision, 1166, 1302

irregularity in, 275, 276
HabiUty for, 69, 70, 262
Jien of company for, 192
making, to affect voting power, 310
on past members, 1154—1156
particulars of, in annual summary, 249
payment,

after forfeiture, 277
in advance, 87, 263
may constitute debt from company, 133 (note)

pending action for rescission, 226, 278
retaining moneys on reduction of capital, 258
setting-off in winding-up, 1164
under guarantee, 263, 1164

personal representatives not providing for, 1117, 1118
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CALLS

—

continued.

postponing, 1128
pi'oof for, in banlauptc\ , 1 13(1, ILJl and noU;
receipts for, endorsed on sliare certificate, 282 (note), ~Aj
receiver collecting, 575 (note), HOO
release from, invalid, 71
resolution for, 262, 264
retaining directors' fees for unpaid, 3(j'J, 371
setting off costs against, 263 (note), 1163, 116 i

debt against, in winding-up, 1153, 11 5'J— 1161, 1365
verbal direction for, insufficient, 261

(JANAL COMPANY,
winding-up, 784

CANCELLING
arrears of dividend on reduction of capital, 641
capital, 637, 686—689
contract to take shares, 72
forfeitm-e of shares, 277, 1128
petition to wind-up, 838
shares, 73 (note), 83

by reduction of capital, 637, 641, 643, 682, 689, 1338
share waiTant, 310

CAPITAL,
accretions to

crediting to profit and loss accoimt, 412
alteration of, 82, 87

by articles, 87, 101, 102, 1337
notice of, 83, 84. See also '' Increase of Capital "

;
'' Reduction

of Capital."
amount of

articles stating, 86
determines Coiu't exercising winchng-up jurisdiction, 804, 805
memorandum stating, 47, 69, 1327

called up on winding-up, when not assets, 447 (note)

calHng up. See " Calls."

cancellation of, 637
order for, 680
resolution for, 686—689

camiot be utilised except for pm'poses of business, 74
" capital not called up,"

includes unissued shares, 451
charges to. See " Balance-sheet."
chax'ging. See " Borrowing Powers "

;
" Debentuies "

;
" Mortgage

by Company."
clauses for, 95, 118, 123—125
consolidation of, 83, 100, 318, 102, 103, 720, 722-724, 1338
contribution to, on winding-up, 69. Sec also '* Winding-up."
dividends out of, 74, 80, 411, 1354

liability of directors, 336
secretary, 375 (note)

notices of meetings for payment of, 400, 401
fees payable on registration, calculated on, 43, 44
increase of, 44 (note), 50, 83—85, 1337, 1338

ax'ticles as to, 101
interest out of, payment of, 80, 81, 87, 411, 1354
lost,

evidence, 645
of company limited by guarantee, 8, 48, 84, 86, 115, 118

with no share capital, 8, 48, 85, 86, 117
shares, 8, 47, 69, 82, 83, 95, 123, 124, 125, 1266

unlimited company, 8, 48, 50—-84, 86, 119
paid \ip, 74, 75
particulars of receipts of, in statutory report, 380
payment of imcalled, in \\-inding-up only, 257, 1341
provision for, in articles, 86, 101, 125, 126, 136

memorandum, 8, 47, 48, 69, 95, 123—126, 1327
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CAPITAL

—

continued.

reduction of, 82—85, 637—691, 1338—1340, 1441—1446
articles for, 102

I'eorganisation of, 82, 318, 720, 724, 1338

reserve, 64, 300, 307, 409, 694

resolution for, 402

when it cannot be charged, 257, 1341

return of, 257—259, 637, 641, 642, 679, 6S6—690, 1336

on winding-up, 1253—1263

scheme of arrangement of, 724

stamp duty calculated on amount of, 43 (note), 44 (note)

statutory provisions as to, 1331—1340
subdivision of, 83, 84 (note)

articles for, 100
siibscribing for. Sec " Shares."'

imcalled, 257, 446, 448 (note), 1341. Sec " Uncalled Capital."

vendor's guaranteed profits are, 79

what it consists of, 302

CAPITALIZATION OF PROFITS,
conflicting claims of tenant for life and remainderman, 300

CARRYING ON BUSINESS, 790, 791, 795—800
at loss, as ground for winding-up, 800
ceasing, 456, 790, 791, 795—800

as ground for winchng-up, 789, 801

debenture trustee, 480, 501, 502, 515
in a person's own name, 52

less than minimum number of members, 10, 14, 1363
liquidator, 1004, 1031

not, as ground for removal from register, 764
receiver, 472, 473

groimd for winding-up, 528 (note)

recital of, 167
with insvifficient members, 14, 1363

without registered office, 321

CASE,
statement of special, in county court, 818

CASH,
payment for shares in, 255, 259

of dividends in, 300

received front shares,

particulars of, in statutory report, 380

CASH BOOK,
audit, 984, 985
hquidator keeping, 983

CASTING VOTE, 393

CEASING,
membership, record of. 191

CERTIFICATE,
as to debts on reduction of caj)ital, 602, 663—66S
auditors in prospectus. 490, 491

debentiu-e stock, 452, 481, 508— 511, 519—521, 1354

entitling company to commence business, 329—333, 1352
" lodged," 292, 293, 294

of Board of Trade, conclusive evidence of, 961

completion of secm-ity by receiver, 572, 591

incorporation, 12, 13, 1330
not issued to assm-ance company laitil deposit made, 18

trade imion obtaining, 12, 13

master as to result of accounts and inquiries, 609, 613, 615

l)assing accounts of receiver in debenture-holder's action, 580, -J.'/.:'—

597
^

registration of moitgages and charges, 539 and note, 516— 549
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CERTIFICATE

—

continued.

of registration of order confirming alteration of objects, fi99

scrip stamp duty on, 487
shares, 279—283 1331. Sep Share Certificate."

articles as to, 96
taxation in debenture -holder's action, 634
taxation of costs in winding-iip, 1194, 1197, 1198

on reduction of capital, 673
valuing in winding-up, 1232

" CERTIFIED,"
definition, 31 (note)

CERTIFIED COPY,
Board of Trade regulations, 32, 3)5

CERTIFYING TRANSFERS,
estoppel created by, 293, 294
fraudulently, 293, "373

negligently, 294
not -itltra vires, GO

CESTUI QUE TRUST,
liability to indemnify trustee against calls, 1 1 19, 1 120
not affected by lien on shares, 274
position of, with company, 193
unauthorized sale by trustee, 29.5

CHAIRMAN,
adjourning meeting, 391
at meetings of creditors and contributories, 928—930, 9-'>li

casting vote, 393
closure by, 392
declaration by, on amalgamation, 754
declaration of, on show of hands, 393, 394
definition of, 417 (note)

duties of, 390, 391, 392
election of, 390 and note, 391, 1344
new, 391
report of, as to result of meeting for scheme of arrangement, 730,

738-740.
ruling of, 391, 392
signing minutes, 363, 391, 450, 1345

CHAMBERS,
accounts and inquiries in, 608. See also " Dobentui'o-hnldiM's'

actions."
adjoiirnment from, to Court, 616, 1014, 1448
appeal from order in, 1030 and note
application in, to be added as defendant, .").")7, o.'SS

applications to transfer proceedings in \\indiiig-ii|), 81.5 and note
appointment of receiver in debenture-holdei's action in, ')1U

fiu'ther consideration in, 616
rules, as to, in winding-up proceedings, 1447—-1449
winding-up, proceedings in, 1014

CHANCERY COURTS OF THE COUNTIES PALATINE OF
DURHAM AND LANCASTER,

•jurisdiction in limited partnership, 808
winding-up, 804 and note, 814

petitions in, 638 (note)

CHANGE OF NAME OF A COMPANY, 54, 5.'., (i98, 1327

CHARGE,
articles as to, 109, 132, 133
by way of floating security to debenture trustee. .50 7

on calls in \Wnding-up,
enforcing, 1167, and note

on registered land. 523
payment at the tinn^ of ci'eation of. 44S (riotc)

vt'rbal. 447
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C'HAR.GE

—

coni inued.

copies must be kept at registered office, 539
creation of, 534, 535
floating, 445, 446, 447
registration of, 534. See " Registration of mortgages and charges."
statement of, outstanding on 1st July, 1908, 554, 555

CHARGES FOR COPY DOCUMENTS,
deed of settlement, 50 (note)

memorandum and articles, 50, 1330
on company's file at Somerset House, 42, 215 (note), 1396
petition to w^nd up, 853
register of debentiu-e-holders, 460

members, 193, 1333
mortgages and charges, 539, 555, 550, 1358

shareholder's address book, 193, 1333
special resokition, 378, 1344. 1345
trust deed to secure debentures, 477 (note), 1358

CHARGING,
book debts, 446 and note, 535 and note, 537.

reserve capital, 257, 1341
uncalled capital, 446

power for, in memorandum, 445, 446
verbal, 447

unissued shares, 451

CHARGING ORDER, 292
for solicitor's costs, 618, 623, 1034, 1035
makes creditor a secured creditor, 1204

CHARITABLE COMPANY,
memorandum and articles of, 114—117
object clause, 123
omission of word advertisement, 57, 58

limited, 55-58
restriction on holding land, 13, 1330

CHARTERED COMPANY,
alteration of provisions of, 30, 37, 3S, 692, 1401
powers of, 64
registration of, 29, 1397
winding up, 781, 784

jnembers' liability as contributory, 1141

CHATTELS,
sale of, by receiver, 578

CHEQUES,
application money paid by, 222 (note)

subsequent dishonoui", 224, 225
committee of inspection coimtersigning, 965
company di-awing, 225
for debenture interest, 467

dividends, 304
in winding-up, 1244

retm-n of surplus assets to contributories, 1259, 1260
not good tender, 820 (note)

payment by, 222 (note)

stoppage,
withdrawal, application for shares liy, 207

CHOSE IN ACTION,
assignment of,

assignees presenting winding-up petition, 792, 793
equities affecting transferee, 460, 401, 462

debenture is, 186, 460
shares are, 186
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circulars,
directors using company's funds to send, 65, 66
explanatory, sent with notices of meeting, 385
not equivalent to a prospectus, when, 217
notice of summons to proceed with accounts and inqnirios by, 600, 611
prospectus, when, 214 (note)

to accompany notice of resohition for winding-up and reconstrnction,
1309, 1310

creditors on alteration of objects, 707, 70S
shareholders on reduction of capital, 64-0 (note)

CITY OF LONDON COURT,
has no winding-up jiirisdiction, 806

"CLASS MEETING,"
in scheme of arrangement, 726

report as to result of, 7.'50, 739—740

CLASS RIGHTS,
appointment of representative for, 93
article modifjdng, 100

CLASSES OF SHARES, 316. /See rt7.w under required headings.

CLAYTON'S CASE,
ride in, 1154

CLERKS, ^ee "Employees."

CLOGGING THE EQUITY,
by debentm-es, 453, 471
prohibition of, 186 (note), 187 (note)

CLOSING,
Colonial register of inembers, 195
register of debentiu-es, 87, 400

members, 194, 200, 1333

CLOSURE,
at meetings, 392

CLUBS,
object clauses, 122, 123
winding-up, 788 and note

COGNIZANCE,
of directors as to statement in prospectus, 240, 241

COLLATERAL MORTGAGE,
stamp duty on, 485

COLLECTING SOCIETY,
registration of, 25

COLLECTOR OF TAXES,
proving for taxes, 1217, 1218, 1505, 1506

COLLEGE,
object clause, 123

COLLIERY COMPANY,
object clause, 120
purchase of colliery hy, 65

COLLUSION,
in levying distress or execution, 895

COLONIAL REGISTER, 195, 196, 1334, 1335
article as to, 87, 110

COLONIES,
service of proceedinci-'. in, 1027 and note
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" COLONY,"
definition, 195 (note), 1334.

COMMENCEMENT,
membership, record of, 191, 1331
of voluntary winding-up, 1264, 1380

winding-up, 887, 1369
of Scotch companies, 890

winding-up under supervision, 1204

COMMENCEMENT OF BUSINESS, 329—333, 1352
article as to, 96
borrowing before, 329, 330, 1352
certificate must be obtained before, 329

exemption of private company, 10, 329, 1352
contract before, 329, 330
declaration, 329, 330—333
default in, 790, 791, 795

as groimd for winding-up, 789, 801
failure to obtain certificate renders allotment void, 210
regulations, 329, 330
restriction on,

statutory pro\asions, 1352
statement in lieu of prospectus, 329, 332, 333

COMMISSION,
authority to pay, 178, 1353, 1354
commercial ti'aveller's, 1220
disclosure of,

in annual summary, 249
balance-sheet, 413
particulars of registration of debentures, 538, 539
prospectus, 216, 231 (note)

for taking e\adence, 1052, 1390
linnp sum w^hen articles authorize percentages only, 179
must not amount to issuing shares at a diseomit, 1 79
payment of, by vendor or promoter, 178, 179
proving for loss of, in winding-up, 1221
secret, of directors, 337, 340
underwriting, 96, 178, 231 and note

COMMISSIONER FOR OATHS, 1016 (note)

COMMITTAL,
for contempt of coitrt, 829 and note

privilege of Parhament. 998, 999, 1 045
of absconding contributoiy, 1172—1174, IJSS, 1378, 1379
rules as to, 1460. 1482, 1483. See also " Contoinpl of Court."

COMMITTEE OF INSPECTION,
appointment of, 920, 941, 945, 1373, 1375
auditing liquidator's cash-book, 984, 9S5
constitution of, 941
countersigning cheques, 965
directions of,, to liqvxidator, 956
expenses of, 942 and note, 946, 947, 1190
fixing liquidator's remuneration, 939, 940
in voluntary winding-up, 1267, 1273, 1319—1321
lueetings of, 941
profit by members of, 942
purchasing assets, 940
removal from, 941, 1375
remuneration of, 942 and note, 946, 947, 1472
request by, for sijecial banking account of liquidator, 962

—

965
requesting investment of cash balances, 964, 966

sale of investments, 904, 96t), 967
resignation from, 941, 1375
rules as to, 1471. 1472
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COMMITTEE OF INSPECTION—TOn</«»ff/.

sanctioning calls on contribiitories, llfiti, 1176, 1177
employment of solicitor, 1032
exercise of powers by liquidator. 1004 :

sanction of,

when required, 1036
statutory pro\asions as to, 1375
vacancy in, 941, 1375
when none, 941, 942

COMMON SEAL. See " Seal."

COMPANIES ACT, 1862,
application of Act of 1908 to company registered under, 4, 1397

COMPANIES (CONSOLIDATION) ACT, 1908. . 1326—1436
application to existing companies, 3, 4, 1397
disregarding provisions of, resolutions, 378
See also under the required headings.

COMPANIES NOT FORMED FOR PROFIT,
division of assets on winding-up, 85
liability of members of, 85, 8G
meraorandum and articles of, IH—117
transfer of interests in, 85, 80

COMPANY,
actions by, 240, 398
actions against, 240, 398, 889, 890
amalgamation, 752^—764

voluntary winding-up for 1286—1291
appealing from winding-up order, 882—885
application of Act of 1908 to existing, 4, 1397
arbitration, 1282, 1283, 1290, 1291, 1363, 1364

under Railway Companies Arbitration Act, 1859. .;{28, 329
arrangements with creditors or members, 724—752
articles of, 86, 1329
attorney of, 325
aiiditors of, 405
borrowing powers of, 62, 445
borrownng to pay directors' fees, 371
cannot release power of altering its articles, 90
capital of. See "Capital."
carrying on business abroad, 11, 94, 325, 326, 1346, 1347

winding-up, 781

witli less than niiiiiimiiii nicinhcis. Id. 1 (. 1363
certificato of iiicorijoiation of, 12, 1330
commencement of busint'ss, 329—333, 1352
compromises with creditors or members, 724—752
contempt by, 829 and note
contract with directors, 92

members, 92
contracts of, 324, 329, 330, 1346, 1347
costs of, on petitions to wind up, 8(17-871
cross demand between debcnture-holdci' aiid. 618, 619
damages by shareholder against, 226
deadlock in management of, 798, 799
debentures of, 452, 493, ,508. 517, G19, .529, 1359, 1360
debts, inability to pay, 789, 791—794, 801

(Uifiiiition of, 4, 6, 49 '(note), 298 (note)

defunct, 764-771, 781, 1395
deposit by assurance, 18, l!l

diiectors of, 333-372, 1345, 1346
dissolution of, 764, 765, 782 (note). 992—095, 1.3u:'.

dividends of, 299—304
execution against, 792, 801
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COMFANY—continued.

file of, 42, 215 (note), 1396
formation of, 7-10, 158, 1326
friendly society maj' be, 6

guarantees by, 447, 448 (note)

illegal, 7

income tax, payment of, by, 300, 301, 303
incorporation of, 7

insolvency of, 1200
insurance, ^ee " Assm-ance Companies."
intended, cannot have an agent, 152, 158
investigating affairs of, 404, 405
knowledge of, 192 (note), 227—229, 367
land, holding, 13, 14, 64 (note)

dealing with, 64, 65
lease by, 67
liability of,

for acts of directors or servants, 365
secretary, 373—375

death duties, 196
misrepresentations, 228, 229

lien of, 192
liquidator taking possession of property in winding-up, 997
management, 65, 321, 333, 1341
memorandum of, 7, 47, 1326
mortgages by, 452
name of, 50—55, 1327

change of, 54, 55, 698, 1327
negotiable instriiments of, 63, 322 :

non-existent, cannot have an agent, 152, 158
solicitor's liability for conducting proceedings for, 399

offences of, punishable by fine, 326
pledging credit of, 366
presents by, 341 and note, 667
private, 7, 9, 10, 88, 219, 222 (note), 1364
promoting special Acts, 68
property of, dealing with, 64, 475
prospectus of, 211, 241—244
public, 7, 219
purchasing its own shares, 70—73, 1123, 1128

brokerage for, 180 and note
company limited by guarantee, 1129, 1130
on reduction of capital, 640
tmlimited company may, 73, 1129

powers of, 65
purported statements by, 230
reconstruction of. See " Reconstruction."
reduction of capital of, 82—85, 637—691, 1338—1340
registered office of, 321 and note
registration, 4, 5, 10, 11

fees on, 43—45, 1422, 1423
reserve fund, 64, 257, 300, 307, 409, 694, 1341
resuscitation of, 994, 995
rights of, against cestui que trust, 193
seal of, 325, 1342
secretary of, 373—376
service on, 326, 1363
shareholder in another company, 67, 307, 308, 392, 1122, 1123, 1344
shai-ing profits, 67
solicitor of, 92, 93
substratum of, gone, as groimd for winding-up, 795
three classes of, 8
trade union may not be an incorporated, 6
trading, 62, 322, 445
unaiithorized borrowing by, 451
waiver by, if fraud in promotion, 799
winding-up, 779—885
wiit of sequestration against, 200
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company limited by guarantee,
accepting siuTender of shares, 1129, 1130

ajiplication of Act of 1908 to existing, 4

articles of, 8, 86, 116, 117, 140— 15(1, 1329
boiTowang powers of, 446
cannot buy out a shareholder, I'.i

capital of, 8, 48, 84, 86, 87, 11-5, US
charging, 446
increasing, 84, 1340

liabiHtv of members of, as contributories, 1129, 1130, 1137, ll.lS

memorandum of, 8, 47, 117, US, 1327
profits, division of, 47
purchasing its own shares, 1129, 1130
registration of, under Part VII. . . 25
retirement of member of, 73
statutory provision as to, 1331
with no share capital, 8, 48, 85, 86, 117

COMPANY REGISTERED UNDER PART VII. OF .VCT OP 1908,

action against, after winding-up order, 900
amalgamation of, 755
reconstruction of, 755
statutory provisions, 1397—1402
winding-up, 781

contributories in, 1138, 1139

COMPENSATION,
for misfeasance, 1054
in respect of forged transfers, 298, 299
licensing, 478, 479
workmen's, 573, 1212—1214, 1221, 1222, 1386. 1394. Srr " Work-

men's Compensation."

COMPLETED TRANSACTIONS,
effect of Act of 1908 on, 3

COMPLIANCE,
declaration of, on registration of company, 11, 14, 15

COMPROMISES,
by liquidator, 726, 1036, 1037

majority of debentm-e -holders, 482
effect of winding-up on, 234 (note)

in voluntary ^vinding-up, 1279
winding-up mider supervision, 1302, 1303, 1387, 1388

of contract to take shares, 72
wnth contributories, 1174, 1175, 11S7, 1188

COMPROMISES AND ARRANGEMENTS, 724—752

COMPTROLLER OF THE COMPANIES DEPARTMENT OF THE
BOARD OF TRADE, 960 and note

COMPUTATION
of quorum, 390 and note, 393 (note)

CONCEALMENT
by persons in a fiduciary character, 155

promoter, 156, 231 (note)

of debts, 675, 1340
payment underwriting commission, 231 (note)

to indiice registration of transfer of .shares, 1126, 1127

CONCESSIONS,
object clause for acquisition of, 93, 121

working, 122

CONCLUSIVENESS,
of certificate of incorporation, 12, 13, 1330

registration of mortgages and charges, 539
signature of chairman to min\ites, 450
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CONDITIONAL,
allotment of shares, 205
application for shares, 208, 209

CONDITIONS,
for waiver of statutory particulars in prospectus void, 218
indoi-sed on debenture stock certificate, 509—511, 519—521

debentures to bearer, 496—498
registered debenture, 494, 495
scrip certificates for debentures, 532, 533

CONDITIONS,
of minimum subscription, 222, 223
precedent,

acquisition of qualification shares, 348, 350, 351
application for shares subject to, 209 and note, 210
consent of directors to register a transfer, 286 (note)
declaration of dividend, 299
entry on register is, to membership, 205
to amalgamation of assurance companies, 753

exercise of box'rowing powers, 451
validity of reconstruction, to application for shares, 1110

subsequent,
application for shares subject to, 209 and note, 210, 1106—1110

(CONDUCT MONEY,
on service of order for private examination, 1039 and note, 1044 and

note

CONFLICT,
between borrowing powers in inemorandum and articles, 445

tenant for life and reinainderman, 300
the memorandum and the Act of 1908. . 66, 67

of documents, 317, 318
laws,

construction of agreement for sale of business, 176
rights to shares, 294

CONSENT,
of creditors on alteration of objects, 696

on reduction of capital, 662 and nolo

CONSIDERATION,
debentures issued as, 447
for agreement for shares, 265

transfer of shares, 290 and note, 291, 1 122
illusory, 265
on amalgamation or reconstruction, 1282, 1286, 12S7
past debt, 62

CONSOLIDATING actions, 558 (note)

CONSOLIDATION OF CAPITAL, 83, 318, 720 724
articles as to, 100, 101
resolutions for, 402, 403, 722—724
statutory provisions for, 1338

CONSPIRACY,
by flirectors, 1080, 1081

CONSTRUCTION,
borrowing powers, 445, 446, 447
dividends during, 60, 81, 400, 401, 411, 412, 1354
of articles, 93

memorandum, 66, 93, 317, 318

CONSULS,
taking affidavits, 1017
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contempt of court, 827—829
application for, 1013, 1014
preventing receiver from obtaining possession, 576
privilege of Parliament, 998, 999, 1045
publishing reports of private examination, 1045
refusing to answer questions in private examination, 1044, 1045

CONTINGENCY,
consideration dependable on, stamp duty on, 161

CONTINUANCE OF ACTION,
notwithstanding winding-up order, 558, 559, 562—564

CONTRACT AS TO FULLY PAID SHARES, 264—266, 267, 1353
distinctive numbers in, 268
escrow when sufficient, 268
filing, 266—269, 271, 272, 1353
on reconstruction, 268
particulars of, 267, 268, 270, 271
stamping, 267

CONTRACT OF MEMBERSHIP, 191—247

CONTRACTS,
alteration before statutory meeting, 219, 330, 380, 1349
before company entitled to commence business, 329, 330
breach of, 226, 1031, 1232, 1233
by agents, 159, 324

attorney, 325
company, 158, 159, 324, 325
director, 335, 366
with company, 92, 340

infants, 1114
managing director, 372, 373
receiver, 577
secretary, 374

created bj'^ memoranchim and articles, 90, 92
effect of appointment of i-eceiver or manager on, 574, 576

winding-up order on, 887, 889, 1031
for sale of shares,

not completed before winding-up, 1135, 1136
for ser\dce, efiEect of receiversliip or winding-up on, 57(), 1219— 1221,

1275, 1276
natm-e of, between members and company, 92
non -performance of, by liquidator, 1031
l)arol, 323, 324, 1346
prospectus disclosing, 216
reduction of, in lieu of winding-up order, 863—865
relief of, with promoter, 153
rescission of, 226—241
setting aside, 153, 397
stamping, 160
termination of, by winding-up order, 1031

to form company, 159
take shares, 255

statutorj' provisioia as to, 1346, 1347
under common seal, 324, 325
voidable, 226—241

CONTRIBUTION,
action for, 240, 247, 24S
by contributories, 1253. 1254

directors, 240. 217, 346, 347
donee of qualification sliarcs, 339
shareholders, 69, 255, 1253, 1254

on winding-up, 69, 255, 1253, 1251
for misfeasance, 1054

third i)art,\". procedure in, 240
luider National Insurance Act, 1213, 1214
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CONTRIBUTORIES,
"A " list of, 1092, 10t»3. 1094—1099

official receiver settling, 904
placing on, for qualification shares, 353, 354

subscribers to memorandum, 1102—1104
settling, 1091, 1092, 1093, 1094—1098, 1100, 1116, 1461, 1462

in voluntary winding-up, 1270, 1280
winding up under supervision, 1302

rectifying register in, 1091, 1099, 1100, 1101, 1280
shares applied for subject to condition subsequent, llOtJ

—

1109
supplemental, 1093, 1097
varying, 1093, 109S, 1099, 1461, 1462

adjustment of rights of, 1253—1202
bankruptcy of member, 1254
building and other societies, 1258
calls paid in advance, 1254
in volmitary winding-up, 1279
rules for, 1253, 1254
shares issued at premium, 1254

allottees, 1106—1108
amounts paid by list of, 981, 982
appearing on appeals, 885, 1030, 1031

arrest of, 1172—1174, 1188, 1378, 1379, 1482, 1483
assets, siu'plus, distribution of, amongst, 1253, 1254, 1258, 1259
assmance companies, 1156
attending proceedings in winding-up, 1020, 1021, 1042
"B " list of, 1136—1138

calls on, 1168, 1169
costs of settling, 1156
distinction from " A " list, 1092
escaping liability, 277
in voluntary winding-up, 1280
petition by persons on, 825
time for settling, 1092, 1155

banking company, 1144
banki-uptcy of, 030-1132
bearers of share wai'rant, 824
building society, 825, 1141, 1142, 1144 and note
calls on, 1165. Sec also "Calls."
companies governed by Companies Clauses (Consolidation) Act, 1845,

.

1140
incorporated pi-ior to 1856. . 1140, 1141
registered under Part VII. of Act of 1908. .1138, 1139

company empowered to sue by public officer, 1144
incorporated by letters patent, 1143, 1144

Royal Charter, 1141
limited by guarantee, 1129, 1130

shares, 1158
company-shareholder, 1122, 1123
compromises and arrangements with, 724—752, 1174, 1175, 1187, 1188

setting aside, 1175
contribution by, 1253, 1254
costs on petitions to wind up, 867—871
criminal prosecutions by, 1077, 1078, 1081
death of, 1116
definition, 823—825, 1091, 1365
delivery of property by, in winding-up, 997
destruction of books by, 997
dissentient member to a reconstruction, 1130
donees of fully paid shares, 1108
foreign company, 1140
forfeited shares, holders of, 277 and note, 1128, 1129
friendly societies, 1143, 1145
husband of shareholder, 1112—1114
indemnity by transferee of shares, 1156
Industrial and Provident societies, 1143, 1145
infants, 1114
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CO^^TRLBUTORLES—continued.

iusioecting boolvt; in wincling-np, 9!)!), lOOJ, 1002
liquidator's accounts, 970 and note

interest of, in profits, 1257
joint holders, executor of one of several, 1118 and note
liability of, 1152—1156

fraudulent transfer, to escape, 1133.

limited partnersMp, 1150—1152
lunatics, 1114
married women, 1112—1114
meetings of, 920—937, 956, 957, 1373

Coui-t summoning, 859 and note, 1389. <Vcc " Creditoi-s, fleeting
of."

mortgagees of fully joaid shares, 1108, 1109 and note
notice to, of apiDlication for release of liquidator, 987, OSS, 990, U'Jl

obtaining order for examinations, 1039, 1040
on failure of reconstruction or amalgamation, 1110
partnership firm, 1120, 1121 and note
past members, 1136, 1137, 1152—1156
personal representatives, 1115—1118
petition by, 818, 819, 823, 824, 825, 835

after commencement of voluntary wdnding-up,
for compulsory order, 1292, 1293

super\ision order, 1298, 1299
policy-holders, 1137, 1138
position of, on registration under Part VII. . . 29, 30
proof of debt by, 1234
receiving dividends, 1234, 1235
reduction of capital does not affect rights, inter sc, 675
representatives, 1115—1118

distinguishment of, in list of contributoiies, 1091, 1092, lO'J 1,

1096, 1100
rights of, 675, 1169 and note

adjustment, 1253—1262
varying, 1257, 1258

rules as to, 1461, 1462
Savings Bank trustees, 1149
set off by, 1153, 1159, 1164
shares applied for in name of nominee, 1111, 1112

under a mistaken beUef, 1121
pm-chased by company, holders of, 1128, 1129

specialty debt, 1164
Stannaries company, 1148, 1149, 1174
statutory provisions as to, 1364—1366
summary of liquidator's accomit for, 984, 985, 990, 991
sm-rendered shares, holders of, 1128, 1129
transferee of shares, 1121, 1122, 1126
transferor of shares, 1123—1128
trustee in bankruptcy of bankrupt, 1131—1132
trustees, 1119, 1120
two classes of, 1137, 1138
unincorporated companies, 1143—1152
unUmitcd company,

limitation of haljility of, 1158
unregistered companies, 1138, 1139
when name does not appear on register, llOl, 1121

Avi'ongly appears on register, 1101, 1106, 1132
who may be, 823—825, 1365

CONVERSION,
private into pubUc companv, 9, 219—221, 225, 102, 225, 1364
shares into stock, 83, 313, 403, 716, 1337

share warrants, 87, 314, 1335 •

CONVEYANCE,
by liquidator, 1003 and note
definition, 164

fraudulent, 1084, 1085
to debenture trustee, 500
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CONVEYANCING ACT, 1881,

application of, to debentui-es, 472, 473, 515, 516

CO-PARTNERY, CONTRACT OF,
alteration of, on registration under Part VII. . . 30

COPY,
annual suinmary, 193
certificate of registration of mortgages and charges, 539, 546—549
certified. Board of Trade regulation as to, 32, 33
deed of settlement, 50 (note)

documents at Somerset House, charge for obtaining, 42, 215 (note),

1396
Memorandum and Ai-ticles, 50, 1330
register of debenttu-e-holders, 460, 1358

members, 193, 1333
mortgages, 539, 555, 556, 1358

resolutions, special and extraordinary registering, etc., 378, 379,

1344, 1345
" shareholder's addi'css book," 193
taking, on inspection of books in winding-up, 999
trust deed to secui-e debentures, 477 (note)

COPYHOLDS,
covenant to surrender, to debenture trustee, 500, 501

CORRECTION,
of register, 199

CORRECTNESS,
of references in prospectus, 238, 239

COST-BOOK MINING COMPANY, 1145—1149. ;bVe Stannaries
Company.

COSTS,
charging order for, 1034, 1035
contempt of Court, 829
conveyancing, alteration of, 1195
debenture-holders' actions, 616, 617 and notes, 618, 621, 622, 625, 62'J,

534, 635
receivers, 579

investigation of company's affair, 404, 405
lien for, 1033, 1034
misfeasance proceedings, 1061
non-existing company, solicitor conducting proceedings for, 399
petition to confirm altei'ation of objects, 698

restore company's name to register, 767
rectification of register, 197, 198 and note
reduction of capital, 676
sclieme of arrangement, 746, 747
security for, 326—328

company, by, 326-328, 559 (note), 1061, 1406
in action by liquidator, 1008—1010, 1011, 1012
on appeals from winding-iip order, 883, SS4

pi'esenting petition to winding-up, 786 and note, 818 and note,

829, 830, 831
setting off against calls, 263 (note), 1163, 1164
solicitor retaining, as against receiver, 576
summons to transfer, 817
unauthorized use of company's name in actions, 398, 399
voluntary winding-up,

applications in, 1273
\\ in(ling -up,

actions by liquidator, 1008— 1010
criminal prosecutions, 1077, 1078, 1081

liquidator's soHcitor, 1032, 1033, 1192-1199
list of contributorics, application to \'ary, 1093
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COSTS

—

continued.

winding-up

—

continued.

petition for, 867—87

1

grounded on default in statutory meeting or report, 8.55

preparation of statement of affairs, 908, 910
priority of, in distribution of assets, 1189, 1190
proof of debt for, 1228, 1233
provisional liquidator, 850, 852
public examinations, 1051
realization, 1189—1199
representative proceedings in, 1010
rules, 1477
settling " B " list of contribvitories, 1156
taxation, 1192-1199, 1475, 1476
transfer of proceedings, 817
under supervision,

order for, 1277
withdrawal of petition, 865, 866

writ of sequestration, application to issue, 200

COUNSEL,
appearing on petitions to wind up, 868

private examinations in winding-up, 1043
public examination, 1047

COUNTY COURT
appeal from, 1031 (note)

confirming reduction of capital, 638 (note)

high bailiff, 806, 1017, 1018, 1019
.judge of, 806 and note, 812, 1047
Registrar of, 814 (note)

warrant to, to arrest absconding contributory, 1173, 1174, IISS
restraining actions in, 898 (note)

sanctioning alterations of objects, 695 (note)

service of proceedings, 806
Stannaries jurisdiction, 328 and note, 805, 807 and note
Truro, Stannaries jui-isdiction of, 807 and note
wnnding-up jiu-isdiction, 804—806, 808—812

enforcing orders in, 1018
fixing sittings of, 1015
Industrial and Provident societies, 785
remittal to, 813
rules in, 1507, 1508
special case, 818
statutory provisions as to, 1367
transfer of proceedings to High Court, 806 and note, 813—817

COUPON
for debenture interest, 467, 498, 499, 521

dividends, 310, 311, 312, 313
interest,

negotiable instrument, 467 (note)

not chargeable with stamp duty 487
to bearer,

negotiable instrument, 464

COURT,
adjotu-nment from, to chambers, 616, 1014, 1448
appointment of receiver by, 565, 566
definition, 20

for winding-up purposes, 786 (note), 1447
hearing of applications in open, 1013
rectification of register by, 1 96—200

COURT MEETINGS OF CREDITORS AND CONTRIBUTORIES
859 and note, 956, 958, 1389

COURT OF APPEAL, ^ee" Appeals"
amendment of petition by leave of, 833
appeals to, 882-885, 1030, 1031, 1062, 1093
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COURT OF SESSION,
winding-tip jurisdiction. 807, 808

COURTS,
winding-up, jtu-isdiction of, 804 and note, 1366—1380

COVENANTS,
for payment contained in debentiu-es, 464, 465
in debenture trust deed, 480, 505, 506, 516

for repayment, 500, 515, 518

in restraint of trade,

effect of winding-up on, 373, 1221 (note)

licensed premises, in respect of, 523
to pay royalties in respect of patents, 522

surrender copyholds, 500, 501

COVERING DEED,
to secure debentures, 477, 499—514, 514—51S

CREATION,
of charge, 534, 535

CREDITORS,
advancement by, with knowledge of winding-up petition, 888
advertisement for,

in voluntary winding-up, 1306
on reduction of capital, 657, 658, 659, 1442, 1443

alteration of objects,

notice to, 695, 696, 705—708
appearing on appeals, 885, 1030, 1031

application by, to restore company's name to register, 765
arrangement with, 724—752
attending private examinations, 1042

proceedings in winding-up, 1020, 1021
compromises with, 724—752, 1036

costs on petition to wind up, 867—871

criminal prosecutions by, in winding-up, 1077, 1078, 1081

demanding debt from company, 791, 792, 801

execution by,
on winding-up, 893, 894
seizure constitutes secured creditor, 1201, 1202

foreign, 725, 730 and note
fraudulently preferring, 1084, 1085

inspecting books in winding-up, 999, 1001, 1002
liquidator's accounts, 970 and note
register of mortgages, 556, 1358

liquidator paying, in full, 1036

list of, on reduction of capital, 652 and note, 655, 656
advertisement of, 657
affidavit verifying, 638 (note), 654 and note
certificate of, 662, 663—668
inspection of copies of, 655 (note)

notice of, 656, 657
order dispensing wdth, 669, 671
proof of disputed debt before entry on, 661
settling, 652, 653, 654, 661, 662

meetings of,

adjournment, 929, 936
calling, as ground for winding-up, 794
chairman, 928—930, 936
cost of summoning, 928
Court, 859 and note, 956—958, 1389
directions at, to liquidator, 956
filling of vacancy in committee of inspection, 941
first, 926, 927, 932, 933

proof of debt before voting at, 926, 929
in voluntary winding-up, 1272, 1273
liquidator summoning, 956-—958
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CREDITORS—roH^mufd.
rriPRtings of

—

continued.

minutes of, 930
notice of, 927, 928, 935, 936
order for, 885, 886
proxies, 930—932, 934, 1468. 1469
report of result of, 937, 938, 943, 944
resolutions at, 928, 929

consideration of, by the Court, 937—939
resummoning, 943
rules, 927—932, 1465—1468
statutory proAdsions as to, 1373, 1389
to accept resignation of liquidator, 951, 952

appoint a new liqviidator, 948, 954, 955
consider winding-up, 859 and note, 863

voting at, 928—932
notice to,

application for release of liquidator, 987, 988, 990. 991
intention to declare dividend, 1242, 1243, 1249, 1251
prove debt, 1242, 1243

novation by, 755—757, 758
obtaining order for examinations in winding-up, 1039, 1040
payment of dividends to, 1243, 1244, 1245
petition by, 791—794, 818, 819—823

after commencement of voluntary winding-up,
for compulsory order, 1292, 1293

supervision order, 1296, 1299. See also " Petitioning
Creditor."

position of, on registration of company under Part VII. . .28, 29
postponement of, to debenture-holders, 456
preferential. 504, 509, 572-574, 1212-1225, 1385. 1386
priority of, 1191, 1192
proof of debt by, 1239, 1241—1243, 1245, 1463. 1464
railway company, cannot petition to wind up, 783 (note)

reconstruction scheme, dissenting to, 1289, 1290, 1291
reduction of capital,

concealment of, on, 675
consenting to, 662 and note, 663, 665
costs of appearance on, 676
opposing, 638 (note), 652—656, 657, 668, 669
position on, 675
proof of debt, 661
rules as to, 1442, 1446
statutory provisions as to, 1338—^1340

rights against past members, 1154, 1155
secured, 1201—1205

allocation by, on realization or valuation, 1208, 1209
coiu-ses open to winding-iip, 1207
deductions by, 1208, 1209
giving up security, 930
liquidator redeeming security, 1210, 1211
need not prov^e for debt, 1206
proof of debt by, 1131, 1207—1212, 1245. 1468
reaUzing seciuity, 1207, 1211, 1212
surety not equiv^alent to, 1206
surrender of security. 929, 930, 1207, 1209
valuation of socuiitv of, 1207, 1208
voting power of, 929, 930, 1209, 1210. 1468
when monej' paid into Court, 1205

set-off by, 1239
summary of liquidator's accounts for, 984, 985, 990, 991

statement of affairs, 927

CRIMINAL PROSECUTIONS,
in winding-up, 1077—1083. 1388

(under supervision), 1267. 126<». 1302. 1388
(voluntary), 1267, 1269. 1388

CROSS DEMANDS,
between debenture-holdci' and companv. 618, 019
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CROSS EXAMINATION,
of deponents to affidavits on winding-up petition, 847, 848
producing company's books for, 375, 376
respondent to misfeasance summons, 1059

CROWN,
entitled to assets after company dissolved, 994
priority in winding-up, 1216, 1217, 1225

CROWN DEBTS,
payment of, in winding-up, 1225

CRYSTALLIZING,
of floating charge, 456, 467, 565

CUM. DIV., 304

CUMULATIVE PREFERENTIAL DIVIDENDS, 303

CUSTOMERS, SOLICITING,
after winding-up, 373
receiver, after sale, 579 (note)

DAMAGES,
against promoter, 154, 155
company induced to buy by fraud, 154, 155
contribution by directors, 240, 247, 248, 345—348
for deceit, 227

issuing debentures after borrowing powers exhausted, 451, 452
malicious presentation of petition, 827
wrongful forfeitiu-e of shares, 1159

interest awarded as, 338 (note), 342
on ground of equitable estoppel, 155
proving for unliquidated, in winding-up, 1200
rectification of register, 196 (note)

refusal to register transfer, 292
setting off against debts, 1031
shareholder recovering, against company, 226
untrue statement in prospectus, 226, 238, 247, 248
when rescission not possible, 154

DEADLOCK,
in management of companj% 798, 799

DEARLE V. HALL, rule in, exclusion of, 192

DEATH,
of contributory, 1116, 1117

foreign member, 196 and note, 1244
insolvent limited partner, 1151
liquidator, 951
member, 284, 285
promoter, 158

DEBENTURE-HOLDERS,
action by, 557
alteration of objects, notice to, 695, 696, 705—708
appointment of directors by, 533, 534 and note

receiver by, 472
trustee for, 477

attendance of, on summons to proceed, 609, 610
cannot seize assets of company whilst carrying on business, 456, 457
certificate of, 452, 458, 461
contract with company, 458, 481
costs of, 616, 617 and notes
cross demands between, and company, 618, 619
crystallization of security, 456, 467, 565
defendants in debenture-holder's action, 557, 558
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DEBENTURE-HOLDERS—co?^<m^^ec/.

entitled to debenture or stock certificate, 458, 1354
copy of balance sheet and auditor's report, ID, 407
copy of statutorj- report, 379 and note
copy of trust deed, 477

equities affecting, 460—463
foreclosure by, 479, 557, 607
joint holders, 466
majority of, compromising, 482
making calls, 261
meetings of, 481, 482, 511—514, 517, 518, 522
not a member for voting piu-poses, 307
notice of appointment of receiver by, 474

to, of dividend in action, 632, 633
objecting to additions to reserve fund, 411 (note)
of reissued debentures, 469, 470
l^ersonal judgment by, after appointment of receiver, 558 (note)
powers of, 472, 482, 483
presentation of petition by, 821
priority of mortgagees of companj' over, 454, 455
proceedings between company and, 458
realizing seeuritv on winding-up, 565, 566
register of, 459,'l358, 1359

closing of, for limited period, 87, 460
condition for, indorsed on debenture, 465, 466, 481, 194, 496
inspection of, 460, 466, 1358, 1359
obtaining copies of, 460
trusts not entered in, 466 and note

scheme of arrangement v^dth, 727
service of notices on, 467, 468, 507, 508, 517, 518
trust deed to seciue debentui-es, 514-— 518
trustee for,

application of proceeds of sale by, 480
costs of, in action, 617
new, appointment of, 507, 514
party to debentui-e-holders' actions, 557
powers conferred on, 478—-481

presentation of petition by, 821
removal of, 482
remuneration of, 478 (note), 480 and note

variation of trust deed by, 482, 483
voting power of, 307, 481, 482, 512—514, 517, 518, 522, 534 and

note

DEBENTURE-HOLDERS' ACTIONS, 557
accounts aiid inquiries in, 608

adjournment into coiu't, 616
as to registration of debentiu'es, 604 (note)

certificate as to, 609, 613, 615, 616
judge, attendance before, 616 and note
non-serv4ce of necessary parties, 610
summons to proceed, 609, 610—612
time for proceeding with, 608

after commencement of winding-up, 558, 561, 562
appointment of receiver or manager, 565, 566, 567, 580—585
commencement, 558, 561, 562
conduct of, 558
consolidating, 558 (note)

continuance of, when leave necessary, 558, 559, 562—564
costs, 616, 617 and notes, 618, 621, 622, 625, 629, 634, 635
defendant in, 557, 558
directions in, 601
discontinuance, 558
distribution in, 616—619, 620—632
effect of winding-up order on, 558
evidence in, 601
foreclosiu'e in, 557, 607
immediate sale of property in, 559, 560, 564, 565
in district registries, 559 and note
indorsement of claim on writ in, 560, 561
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DEBENTUKE-HOLDERS' ACTIOl^iS—continued.
judgment, 604 and note, 605—608

assent of official receiver, 604 (note)

motion for, 601

summons to proceed on, 609, 610, 611, 612

liberty to apply, 620 (note)

manager in, 565, 566, 568, 569, 580—585
order for attornment by tenants, 576, 598

delivery of possession to receiver in, 575, 590
distribution of profits, 419
judgment, 604
receiver to borrow, 577, 599

collect calls, 575 and note, 600
plaintiffs in, 557
pleadings, 601
power of sale of, 472
prefei-ential debts in, 572
receiver in, 565, 566, 569, 570, 580—585

secm-ity by, 566 (note), 568 (note), 570—572, 585—591
representation order in, 557
statement of claim, 601

verification of, when immediate sale required, 560
staying simultaneous, 558
summons for directions, 601

further consideration, 616—618, 622—632
title of proceedings in, 557
transfer to winding-up judge, 558, 559, 1268, 1454
trial, 601
wTit in, 557, 560, 561

DEBENTURE STOCK, 452, 459, 481, 508, 519
application for, 457, 492, 493
certificate, 452, 481, 508, 511, 519, 521

estoppel by, 461
forgery, 481 (note)

indorsed conditions, 465, 466, 481, 509—511, 519—521
indorsement of certificate of registration on, 539
provisional, 530, 531, 532, 533
scrip, 530, 531, 532
sealing, 481
Stock Exchange requirements as to, 464 and note, 481, 510

(note)

time for delivery, 458 and note, 1354
chose in action, 460
definition, 249 (note), 452, 471 (note), 499
guaranteeing, 523, 524
marketable seciu'ity, 484, 485
meetings of holders of, 482
official quotation, 481
particulars of, in Annual Summary, 250
petition, holder presenting, 821
prospectus, 458 and note, 488—492
ranking, 481
redemption of, 468 and note, 485, 524, 525, 526
register of, 459, 460, 465, 466, 481, 1358, 1359
registration, 534. See " Registration of Mortgages and Charges."
resolution for issue of, 449, 450, 487, 488
stamp duty on, 483-—485
statutory particulars of, 483
Stock Exchange requirements, 459, 464, 481, 510 (note), 1509, 1512,

1513
to bearer, 463, 464, 519—521
transfer of, 460, 462, 463, 481 and note, 485, 486
trust deed to secure, 452, 477, 499—514. See also " Debentures,

trust deed to secure."

DEBENTURES, 452, 493, 508, 517, 519, 529, 1359, 1360
actions by, holders, 557
agreement for, 457, 458, 1360
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DEBENTURES—roni Inard.

allotment, 458, 530
application for, 457, 492, 493
are choses in action, 460

marketable securities, 484, 485
become payable when company ceases to carry on business, 456, 495
Bills of Sale Act, no application to, 452
blanks in, 464 (note)

cancelling, unregistered, and issuing fresh, 535 (note)

clogging the equity by, 453, 471
conditions indorsed on, 460, 464—468, 494— 498
consideration for, 451
contents, 464, 493, 494, 529, 530
copies must be kept at registered office, 539
covenants in, 464, 470, 493, 529
covering deed, 477, 499—518, 521—524
crystallizing, 456, 467, 565
date when created, 534, 535
Deeds of Arrangement Act no application to, 452
definition, 452, 471 (note), 1408

includes debenture stock, 249 (note)

deposit of, 539
distinction, inter se, 459
dividends, paying, by distribution of, 80
enforcing, 479
estoppel of company by, 461, 462
events in wliich principal moneys become payable, 467, 495
exchanging for shares, 255, 533, and note

unregistered, for fresh ones, 535 ^ote)
execution levied against company, 455, 495
failiu'e to issue after agreement for, 452, 457, 1360
falling in, 467
filing statement of amount to be secured by, 483
floating charge by, 452, 453, 465
forged, 481 (note)

fresh, to replace unregistered, 535 (note)

garnishee proceedings against debtor of company, 455, 456
guaranteeing, 523, 524
indorsing copy certificate of registration on, 539, 540, 546—549
interest, 456, 465—467, 493, 496—499, 521, 529
irredeemable, 470, 471
issue,

after borrowing powers exhausted, 451, 452
altering objects of company to enable, 693, 694
at discount, 447, 457, 458, 539
for accommodation, 461
resolution for, 449, 450, 487, 488
to shareholders. 447

vendor, 447
keeping ahve, 469
loans on security of, 185, 187, 188
majority powers in, 529
meetings of holders of, 482, 483, 511—514, 517, 518, 577
non -registration of, makes principal moneys due, 467 (note)

numbering, 464
object clause, for, 94
particulars of, in annual summary, 250
partly paid, 529, 530
payment,

by instalments, 458, 529, 530
issued before, 529 and note, 530

payment off,

by company, 466, 467, 468, 524, 525, 520
by receiver, 474

perpetual, 62, 470, 471
postponement, 454, 455 and note, 456
priority over subsequent mortgages, 454, 455, 456
private company, 9, 88, 1364
production of, on summons to proceed, 611 (note)
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DEBENTURES—conimMed.
prospectus, 458 and note, 488—492
provisional certificates for, 530, 531—533
provisions in trust deed for, 500, 501, 507, 515, 516, 518
ranking pa7-i passu, 465
receiver for, 472, 473, 479, 565, 580—583
redemption, 471, 472

at 23reinium, 468 (note), 485, 524, 525, 526
by drawings, 468, 526

notice, 468
sinking fund, 526

condition as to, 466, 467
may prevent reissue, 469

register of holders of, 87, 459, 460, 465, 466, 1358, 1359
registered, 452, 459, 493—495, 529
registration, 534

agreement to issue, 457 and note
failure, makes principal moneys immediately due, 467 (note),
reissued, 469, 470. See also " Registration of Mortgages and

Charges."
reissue, 468—470, 1359, 1360
repayment, 464, 470, 471, 524
scrip certificates for, 530, 531—533
sealing, 452, 494, 496
series of, 457, 537, 538, 542—544, 1356
setting aside, 472
specialty debt created by, 464 (note)
specific performance of contract for, 457, 1360
stamp duty on, 483, 484—485, 524, 525
statement of, outstanding on 1st July, 1908. .554, 555
statutory particulars of, 483, 484

provisions as to, 1359, 1360
stock, 452, 459. See " Debentiu-e Stock."
Stock Exchange requirements, 459, 464, 1509—1513
subsequent creation may be restricted, 454, 455
time for delivery of, 458, 1354
to bearer, 463, 496—498

are negotiable instruments, 463, 466
conditions indorsed on, 496, 498
petition by holder of, 821
provisions in trust deed for, 518, 521, 522
registration of, 464, 466
statutory provision as to Scotland, 1300
transferable by delivery, 463

transfer of, 460, 619 and note
fraudulent, 481 (note)
free from equities, 462, 463
stamp duty, 485, 486

trust deed to secm-e, 477, 514—518
appointing directors, 533, 534

receiver, 528 and note, 529
Bills of Sale Acts do not apply to, 452
breach of covenants in, makes principal moneys immediately due,

467
comprising foreign property, 478
copy, debenture-holder entitled to, 477 (note), 1358
costs of preparation, 478 (note)
covenants by company in, 480, 481, 505, 506, 516
dealing with property subject to, 478
Deeds of Arrangement Act does not apply to, 452
enabling exchange of, for shares, 533 and note
guarantee clauses in, 523, 524
on scheme of arrangement, 728
parties to, 477
provisions as to meetings of holders. 481, 482, 511—514, 517,

518
for enforcing security, 479, 503, 504, 515, 516

receiver entitled to custody, 575
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DEBE^STURES—continued.

trust deed

—

continued.

redemption, by drawings, 526, 527 and notes

requires registration, 535, 541, 542
schedules to, 481, 508—514, 517, 518
sinking fund condition, 527, 528 and note

stamp duty on, 479 and note, 484, 485
Stock Exchange reqmrements, 459, 1510, 1511

usual contents of, 478—483
varying terms of, 482, 483
voting powers conferred by, 534 and note

who may enforce provisions of, 477
trustees for, 477, 482
unregistered, 457, 535 (note)

vaUd even though tmregistered, 457
A^-ithdrawal and issue of fresh, 457

DEBTOR,
receiving dividends in winding-ui3, 1235
when not a contributory, 1139

DEBTOR AND CREDITOR,
by payment of calls in advance, 263

DEBTS,
affidavit verifying, in winding-up, 1239, 1245, 1246
amount necessary to gi-oimd A\'inding-up petition, 791, 801
assignee,

presenting petition, 792, 793, 820
assignment of,

when floating charge in existence, 454
calls are, 262

when paid in advance, 133 (note), 263
Crown, payment of, in winding-up, 1225
charged on profits cannot be paid out of capital, 73
collection of,

by presentation of petition, 823, 826
by receiver, 576

company increasing, by unauthorized borrowing, 451

contingent,
proving for, in winding-up, 1200, 1201

contributory setting off, due from company, 1153, 1159—1164

demand for creditor by, 791, 792, 801
discharge of, no stamp duty on, 487
disputed,

winding-up petition grounded on, 793
distributing assets without paying, 1007
effect of dissolution on, 993, 994
existing security for, 447
fraudulent preference of, 1085, 1086
illegal,

grounding petition on, 822
inability to pay, 791—794

as ground for winding-up, 789, 801

interest on, 1222—1224
married women's, 1112—1114
members, 91
member's Uability for, 14, 69, 1363
novation, 755—757, 758

on reconstruction, 1285 and note
object clause, 94
on reduction of capital, 638, 675

advertisement for, 657, 658, 659
certificate as to, 662, 66-3—668
concealment of, 675
paynient to Coiu-t may be ordered, 674, 675
proof of, 661

rules as to, 1441—1446
statutory provisions as to, 1338— 1340
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DEBTS—continued.

particulars of, in annual siunniary, 250
preferential, 572, 1212—1214, 1385, 1386
proof of. See " Winding-up (Compulsory)."

by liquidator, 1005
in voluntary winding-up, 1281

])rovable. See " Winding-up (Compulsory)."
purchase of,

for purpose of presenting petition, 820
ranking in winding-up, 1222
set off against calls, 1153, 1159—1164, 1365
setting off cross, between debenture-holder and company, 618, 619
specialty, 91, 464 (note), 1164
stamp duty where vendor's are paid, 161
statement of, secured by mortgages or charges outstanding on 1st

July, 1908.. 554, 555
statute -barred,

not provable in winding-up, 1233
setting off, in mutual dealings, 1235

statutory advertisement for, 1117
imascertained, proving for, 1200, 1201
unliquidated, gi-ovmding petition on, 822
voluntary, proving for, 1233

DECEIT,
common law action of, 235—238
damages for, when rescission of contract obtained, 227

DECLABATION,
of compliance, 11, 14, 15

relinquishment of share in Stannaries company, 1147
of trust, stamping, 161
on amalgamation of Assurance Companies, chairman's, 754
verifjdng satisfaction of mortgage or charge, 540, 544

DECREE,
Scotch court, 1018, 1019
Stannaries, 328

DEDUCTION,
income tax from dividends, 303

DEED,
to secm-e debentm-es, 477, 514—518

See also " Debentiu-es, trust deed to secui'e."

DEED OF SETTLEMENT,
alteration of, 30, 692, 697, 699, 713, 1401
authorizing srurender of shares, 1141
definition, 693 (note)

execution of, not essential to membersliip, 1121, 1122
prints of, obtaining, 50 (note)
substitution of memorandum and articles for, 693, 713, 719, 1401

DEEDS,
See " Documents."

DEEDS OF ABRANGEMENT ACT,
not applicable to mortgages or delsentures by companies, 452

winding-up, 1084

DEFACEMENT OF SHARE CERTIFICATE, 282

DE FACTO DIRECTORS, 349—351, 364

DEFAMATORY SPEECHES AT MEETINGS, 392

DEFECTIVE
allotment of shares, 205
appointment of director, 363—365, 450, 1346
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DEFENCE.
action for untrue statements, 238 and note, 23!)

default of, judgment in, 606
irregular allotment, 224
to misfeasance proceedings, 10(50, 1061

DEFENDANT,
application to be added as, 557, 558
director as. See " Directors."

editor in libel action, 66
non-existent company, 39U
See also " Actions."

DEFERRED SHARES, 123 (note), 316
alteration of rights of, 318
capital clauses for, 123 (note)

ordei-s as to conversion, 716, 717
position of, on reduction of capital, 640, 6J1

reference to, in prospectus, 215
surrender of, 641

DEFINITION,
in debentm-e trust deed, 499, 500, 511, 5IS
of general expressions, 1407, 1408

in winding-up, 1447

DEFUNCT COMPANIES,
removal from register, 764, 1395

restoring, 765, 766, 767—772
solicitor ignorant of dissolution, 781 (note)

winding-up, 781

DELAY,
accepting application for shares, in, 207
appljdng for relief against forfeiture, in, 276
of contractor, 412
registering transfer of shares, 1132, 1133, 1134
repudiation of voidable contracts, in, 232
taking proceedings for rescission, 153, 154

DELEGATION,
by directors, 360
in voluntary winding-up, 1273, 1274
of borrowing powers, 450
to managing director, 373

DELIVERY,
of debentiu-e certificate, 458 and note, 1354, 1355

share certificates, 282, 1354, 1355
share warrant transferred by, 310

DEMAND,
creditors', for debt owing by company, 791, 792, 801

for interest, 1223

DEMANDING A POLL, 25, 308, 377, 393—395, 397, 1344

DEMISE,
to debentui-e trustee, 500

DEPOSIT,
bonds, unauthorized sale of, on, 296, 297
by assurance companies, 18^—20. »Seo '" Assurance Companies.
certificate with blank transfer, 288, 289
shares or debentiues as security, 185, 186, 187, ISS, 288, 289

DEPOSIT COMPANY,
annual statement of, by, 251, 1360, 14J3

DEPOSITIONS, 1046, 1047, 1378. 1459, 1460

DEPRECIATION,
allowance for, before paying tUvidends, 76. 77
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DEPUTY OFFICIAL RECEIVER, 903

DERBY V. PEEK, rule in, 238

DESTRUCTION,
fraudulent, of company's books, 997, 1079
of share certificate, 282

DEVISEES,
liability of, as contributories, 1116

DIFFERENT CLASSES OF SHARES, 316

DIRECTIONS,
as to public examinations, 1050, 1457, 1458
in debenture -holder's action, 601

misfeasance proceedings, 1058, 1072
petitions for alteration of objects, 696, 705
petitions to confirm reduction of capital, 644, 652, 654, 669 and

note, 671, 1442
sanction amalgamation, 755, 758, 760

winding-up under supervision, 1268^—1270
liquidator applying for, 956
on summons to proceed with accounts and inquiries, 609
when no appearance entered, 601

DIRECTORS, 333—372, 1345, 1346
accepting gratuities, 337—^339, 341 and note, 370, 371

shares, 337, 338
acquiescence by, in transaction, not formally cai-ried out, 1129
action against,

after dissolution, 343
by shareholder,

writ and order in, 403, 404
for deceit, 340
on prospectus, 240
winding-up does not restrain, 896

acts of, 1346
binding on company, 333
confirmation by shareholders, 342
sanctioning, when personally interested, 345
valid even though appointment defective, 363, 365, 450, 1346
without acqmring qualification shares, 350, 354, 363

affixing seal of the company, 325, 1342, 1346
allotments by, 205, 1351, 1352

to themselves, 344
with knowledge that application induced by untrue statements,

229, 230
answering interrogatories diu-ing winding-up, 372
appointing auditors before statutory meeting, 406
appointment, 1345

additional, 357
alternate, 357
before incorporation, 334
by agi-eement for sale, 175, 176

Articles, 131, 347, 348
debentm-e-holders, 533, 534 and note
pi'omoter, 152
subscribers, 334, 351, 352

defective, does not affect their acts, 363—365, 450, 1346
delegating power of, 359
during winding-up, 371, 372
wth tmlimited liability, 347, 1341

are managing partners, 355
articles as to, 106—109, 129—133, 145—14S
assurance company's, signing accounts, 417
attachment, 200
attending first meetings of creditors and contributories, 927
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DIRECTORS—continued.

auditors of company, may not be, 405
authorizing proceedings, 398

prospectus, 239
bankrupt, 354
borrowing powers, 445

delegation of, to managing director, 450
breach of trust by, 335
bribing, 337, 341 and note
buying up shares or debentures, 334, 341
calls making, 261, 344
certifying statutory report, 380
committal for contempt of company, 829 and note
company may be, 334
consent \o act as, 11, 15, 348, 349, 350, 1345

withdrawal, 239
conspiracy by, 1080, 1081
contracts by, 366

with company, 92, 339, 340, 345
contribution by, 240, 247, 248, 345, 346, 347
creating reserve fund, 300, 307
criminal offences of, prosecution for, 1077—1083, 1267, 1269, 1302, 1388
declaration of dividends by, 299
de facto, 349, 350, 351

acts of, 364, 365, 450, 1346
misfeasance proceedings against, 1056
remuneration of, 370

definition, 333 (note), 1408
delegation of powers, 360
destruction of books bv, 997
disclosure of interest, 339, 340, 345

names in prospectus, 215, 217
discretionary powers, 344, 345, 359, 365
dismissal of, 357
disputes as to who are, 371
disqualification of,

articles as to, 106, 107
for non-disclosure of interest, 339, 340

distinction of, from ordinary trustees, 335
duty of, 322, 334
employment of, 350
estopped from denying issue of share certificates, 280, 281
examination of, in winding-up, 1047, 1378
excluding co-director, 345. 361
executing documents, 325
expenses of, 340, 368
failure to issue debentures after agreement for, 452
fiduciary position of, 337
foreign company of, 31, 36, 38, 39, 1405
fraud by, 367
fraudulent entries in company's books by, 1079

preference by, 1088 and note, 1386
governing, 132, 175, 176, 360, 372, 373. See " Managing Director."
holding office as secretary, 375
increasing numbers of, 356
inspecting file of winding-up proceedings, 1017
interest of,

contents of notice of meeting to sanction contracts, 385
disclosure of, 217, 337, 339—342, 345
voting power on, 359 and note

investments by, 344
Judicial Trustees Act, 1896, application to, 343
knowledge of, 367

binding on company, 192 (note), 227, 228, 229, 230
contents of company's books, 347
extent of presumption of, 1122
special, not necessary, 334
statements in prospectus, 240, 241

lending money to company, 359 (note)
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DIRECTORS—conimwed.
liability,

absent, 346, 347
acts of co-directors, 235, 345, 346, 368
after company's name removed from register, 765, 769 (note)

allotting qualification shares improperly, 339
allotting to infant, 345

when minimum subscription not reached, 224 and note
contracts, 366
de facto directors, 364
default in respect of resolutions, 379
escaping, by appointing managing director, 373

transferring shares, 1124, 1125, 1128
exceeding authority, 336, 337, 342, 343
issuing debentures after borrowing powers exhausted, 451, 452
making voidable allotment, 224
may be unlimited, 50, 347, 1153, 1341, 1365
misapplication of assets, 346, 347
misrepresentation, 228, 234—241
name of company not exliibited, 322
neghgence, 335, 336, 342, 343
non -registration of mortgages or charges, 540
not filing annual summary, 250 (note)

returning application moneys, 222, 223
paying dividends improperly, 81, 82, 336
statements in prospectus, 238, 239
Statute of Limitations, 343
to obtain qualification shares, 348, 350, 351
torts, 367
when no annvial nieeting held, 379

register kept, 191
unlimited, 50, 347, 1153, 1341, 1365

wrongfully issuing shares, 255, 256
list of, 11, i 5, 1345

filing, 11, 348
not applicable to a private company, 10, 11, 16

on registration imder Part VII. . .27, 1399
majority, acts of, 345, 362
managing, 132, 175, 176, 360, 372, 373. *SVe " Managing Director."
meetings of, 360, 361, 1345

articles as to, 108—109
diu-ing winding-iip, 371, 372
minutes of, 363 and note, 450

signatui-e to, 346, 363
quorum, 361, 362, 363 and note
summoning, 362, 363
votes at, 362, 363

misapplication of assets, 346, 347
misconduct of, 357
misdemeanours by, 1078, 1079, 1080
misfeasance, 82, 343, 344, 1054

proceedings against, 1056, 1458. 1459. Sec " Misfeasance
Proceedings."

misrepresentation by, 228, 234—241
neghgence of, 335, 336, 342, 343
nomination of, 90
not mere agents, 355
number of, below minimum, 361, 362
payment, 340, 368, 369

for professional services, 337 (note)

of formation expenses by, 157
pending winding-up petition, by, 889
repaying, 397, 398
to promoters, 157

placing on list of contributories, 339, 1105, 1106
pledging crecht of company, 36
position of, 334
postponing call, to enable transfer of shares, 1128
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DIRECTORS—co/?<m?/«Z.

postponing meetings, 389
powers,

articles as to, 106
construction of, 359, 3fi5

delegation of, 360
doctrine of notice of limitation, 364, 365, 366 and note
not suspended by recpiisition for general meeting, 3(iO

on voluntary winding-up, 1276
presumption of regularity in exercise of, 365
ratification of, 366

presents to, 337—339, 341 and note, 370, 371
profits, 337, 339, 340, 344
promoter not bound to provide independent board of, 152
protection of, 335, 336
proving for fees in winding-up, 371

fixed salary in winding-up, 1220, 1221
qualification shares, 329, 337, 338, 348 and note, 350—354, 1345,

1346. See. '" Qualification of Shares."'

quoriun, 361, 362, 363 and note
ratifying issue of negotiable instruments, 323
reducing numbers of, 356
refusal of, to register transfers, 285, 286
register of, 349, 1346
removal of, 131, 355, 357
remuneration of, 340, 368, a69

article for, 130
borrowing for, 371
ceases on liquidation, 369
charging, to profit and loss account, 411
de facto directors, 370
deprivation of, 370
disclosure in prospectus, 215, 217
expenses, 130 (note), 340
fixing in general meeting, 369
gratuities, 341 and note
interest on, 371
lump smn, 368, 369
not dependent on profits, 369
over payment, 341
proof for, in winding-up, 371
retainer of, to pay calls, 369, 371
setting off, against calls in winding up, 1159, 1164 (note)
when qualification shares not taken, 369

resolutions of, 384
restraining, 397, 389

use of name as, 239 (note)

retirement of, 355, 356
articles as to, 107, 108, 131, 132

sale by, to company, 340
securing majority at shareholders' meeting, 344, 345
sending out proxies and notices at company's expense, 65, 300, 345
sequestration against, 200
service of winding-up petition on. 842. 843. 841). S4S
statement of affairs by, 908, 909, 1455, 1456
simimoning meetings, 381
torts, 240, 367
unlimited liability of, 50, 347, 1153, 1341, 1365
unqualified persons acting as, 349
vacancy in,

article for, 131
filling up, 356

vacating office, 348, 349, 357—359
wi'ongly named as, 239, 240

DISCHARGE,
of order for public examination, 1049, 1063

receiver in debenture-holder's action, 580, 622

DISCLAIMER,
by trustee in banlciuptcy of contributory, 1132
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DISCLOSURE,
by directors, 217, 339, 340, 345

promoter, 152, 153
in prospectus, 153, 215—217
payment of commission for underwriting, 178, 1353

DISCONTINUING,
colonial register, 195, 1334

DISCOUNT,
debentures issued at, 255, 447, 457, 458
debts purchased at, proving for, 1234
non -disclosure of, 178, 538, 539, 1353, 1354
shares issued at, 69, 70, 177—179, 256. See " Shares."
statement of, in balance sheet, 413, 1354
statutory provision as to, 1353, 1354

DISCOUNTING,
bill of exchange before winding-up, 1226

DISCOVERY,
of books in liquidator's possession after dissolution, 992
on winding-up petition, 847

DISCOVERY OF ASSETS IN WINDING-UP,
examination for, 972, 975, 976

DISCRETIONARY POWERS,
exercise of, 344

DISHONOURING BILLS,
as ground for winding-up, 794

DISMISSAL,
auditor, 408
director, 357
employees,
on appointment of receiver and manager, 576

on winding up, 889 (note), 1220
volimtary, 1275, 1276

managing director, 373
petition to wind up, 832. 833. 855, 858, 859, 861, 865, 866, 871, 878,

879
appeal against, 882—885

before drawing up order, 880
grounded on disputed debt, 793

DISPOSAL,
of books and papers on completion of winding-up, 992, 1389

voluntary or imder supervision, 992, 1267. 1302, 1389

DISPOSAL OF MONEYS,
provisions for, in debenture trust deed, 502, 503, 504, 515, 516, 525

DISPUTES,
between transferor and transferee of shares, 1135

DISQUALIFICATION OF DIRECTORS, 339, 340, 1345
articles as to, 106, 107

DISSENTIENT MEMBER,
to reconstruction scheme in voluntary winding-up, 1282, 1285

arbitration to ascertain value of interest, 1290, 1291
liquidator purchasing interest of, 1282
petition for compulsory or supervision order, by, 1289, 1290

DISSOLUTION,
after vohuitary winding-up, 1303

deferring, 1303, 1304, 1322
proceedings sxibsequent, 1304, 1305
voiding declaration, 1304, 1322, 1323

after winding-up under super\'ision, 1303
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DISSOLUTION—con<mi<pc7.

assets on, Crown entitled to, 09.3

debts on, 993, 994
different meanings of expression, 782 and note
disposal of books on, 992, 1267, 1302, 1389
effect of, on inisold property, 475, 992. 993
joint tenancv put an end to, by, 994
of bviilding societies, 809, 810

'

order for, 992, 1377
liquidator improperly ap^jlying for, 994
registration of, 995
solicitor continuing action after, 994

removal of name from re>?ister, 764, 7()5

sale of property after, 475
setting aside, 994 and note, 095, 1389
siu'ety's position on, 993, 994
termination of lease on, 1229

DISTILLERY COMPANY,
object clause, 120

DISTRESS,
for king's taxes, 1217

rates, 1215
rent, 454, 467, 891—893, 1204, 1213, 1386

DISTRIBUTION OF ASSETS, 1189—1262
amongst contributories, 1253, 1254, 1258, 1259
articles providing for, 87, 1254
Board of Trade regulations as to cheques on, 1259, 1260
Building Society, 1258
contributories rights on, adjustment of, 1253—1262
costs of, 1189—1199
Friendly Society, 1258
gratuities to employees on, 1257
in debenture -holder's action, 616—618, 620—632
industrial society, 1258
in voluntary winding-up, 1276, 1277, 1303, 1305, 1380
of deceased member, 1117, 1118
order for, 1258, 1261, 1262
payment on, mode of, 1258 and note, 1259, 1260
preferential payments, 572, 1212—1214, 1385. 1386
priority of costs, charges and expenses, 1 189

credit given to company in liquidation, 1191, ] 102
mortgagee's position, 1190, 1191
when voluntary winding up superseded, 1192

priority of shareholders in, 1255, 1256
Provident Society, 1258
return of capital, 1255, 1268, 1259
surplus, 1253, 1254, 1255, 1258, 1259

DISTRINGAS NOTICE. 291

DIVIDENDS, 73—82, 2919—304
advertisement of, when share warrants issued, 312, 313
allowance for depreciation, 76
articles as to, 110, 133—135
by land company, 76
calculation of, 301, 302
cancelling arrears of, on reduction of capital, 641

company not u trustco foi- nnclainiod, 303 (note)

coupon for, 310, 311, 312, 313
cum. div., 304
cumulativ(i, 303
declaration, 82, 299
distributing profits earned before company's jiurohsise, 70
estate of deceased member (Mititled to, 301 (note)

estoppel by accepting, 210, 1116, 1121

forfeiting, 135 and not(>, 303
income tax on, 300, 301, 303
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DIVIDENDS

—

continued.

interest on, 304
interim, 82, 299, 300
in winding-up, 303, 1469. See " Winding-up."
lien on, 274, 303
losses charged to capital to enable, 77

on deposit made by Assurance Companies, 21, 772
investments of cash balances in winding-up, 964, 906

out of capital,- 74, 77, 78, 1354
charging of, to profit and loss account, 411, 412
liability for, 336, 375 (note)

notices of meetings to pass resolutions for, 400, 401
payment of, 77, 78

cheque for, 304
distribution of debentures, 80
during construction of works, 80, 81, 400, 401, 411, 412, 1354
estimated profits, 74
improper, 82
in proportion to amounts paid in shares, 87
issue of shares for, 75 (note)

mode of, 300, 304
out of income, 77

payment to joint holders, 304
preferential, 303

priority of, on distribution of assets, 1256
piu-chaser of shares, when, entitled to, 304
recovery of wrongful payments of, 81, 82
reserve fund, creation of, 300
set off against calls, 1153, 1365
surplus, 720 (note)

on profit and loss account not always authority for payment of, 76
unclaimed, 135 (note), 303
warrant for, 304, 306
when calls paid in advance, 302

shares subdivided or consolidated, 301, 302
there is wasting property, 76

writing off lost capital to enable payment of, 75

DIVIDEND WARRANT, 304, 305
loss of, 304 :

DIVISIONAL COURT,
appeals from and to, 1031 (note)

DOCK COMPANY,
distinction from railway compnjiy, 783
winding-up, 784

,

DOCTRINE OF NOTICE,
affecting lien on shares, 192
affecting purchaser, 294
application of, to lenders, 448
created by certificate that shares fully ]iaid, 1109
disclosing trust, 192
equitable interest in shares, 192
in action of deceit, 235
in conflicting claims to shares, 294, 295
knowledge of auditors, 413 (note)

secretary, 293
lending money to company, 448, 449, 450
of mortgages created by company, 454, 455 and note

powers of directors, 364
trust, 192 (note)

wlien informal, 385
unlimited company's liability is limited, 1 158

DOCUMENTS,
affidavit of, by liquidator, 1013
a\ithentication, 326, 375, 1363
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DOCUMENTS—con^i/iMed.

bespealdng copies of, at Somerset House, 42, 215 (note), 1396

false, punishment for, 1079, lO^^O

fees on registering, 43—45
foreign,

Board of Trade regulations, 32—34, 1440, 1441

inspection,

at Somerset House, 42, 915 (note), 1396

in winding-up proceedings,
regulations as to. lOKi

sealing, 324-326, 1346, 1347
service, 320, 1363

DONEE,
of fully paid shares not liable as contributory, 11 (tS

DRAWER,
of bill of exchange,

proof by, in winfling-up 1227, 1241

DRAWING UP,
orders in \\anding-up, 1010
winding-up order, 872, 873, 1453, 1454

DRAWINGS,
redemption of debentures by, 408, 526, 527 and notes

DUPLICATE,
register of naembers,

may be kept abroad, 195, 1334

DURHAM, PALATINE COURT OF,
jurisdiction in limited partnership, 808

winding-up, 804 and note, 814
petitions in, 638 (note)

DUTY,
of promoter to make full disclosure, 152, 153

DUTY, ESTATE,
on death of foreign member, 190

DUTY PAID STAMP, 162

ELECTION,
by seciu-ed creditor, 1209
of chairman, 390 and note, 391, 1344

ELEGIT, WRIT OP, 1202. 12o;{

EMBEZZLEMENT,
fimds of illegal society, 7

EMPLOYEES,
cotii})any"s iiow(M' to deal with, 05

disuussal of,

effect of ajipointment of receiver and manager on, 57<i

on voluntary winding-u|), 1275, 1276

winding-up order, 889 (note), 1220

gratuities to, 341 and note

on distril)ution of assets, 1257

object clause for jHinsioning, 94
preferential pavmiMit in dcbcntuir-linldei-'s ;iotii)ii. 573

winding-uji, 1212, 1213, 1385, 1394

proving for wages in Mindiiig-ii|>, 124(t, 1241, 124li, 1463, 1464-

who are, 1219

EMPLOYERS" LlAlilLI'i'Y INSURAXCK P.USTNKSS,
what is, 1 7

[
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E]\[PLOYERS' LIABILITY INSURANCE COMPANY,
accounts of, 414, 415, 423, 425, 426, 434—437

deposit with the Board of Trade, 417
filing, when company I'egistered under Comjaanies Acts, 417, 418
supplying copies, 418

actuary, who may be, 416
deposit, 19

valuing policies in winding-up, 12.S1

ENFORCING,
orders in winding-up proceedings, 1018, 1022—1027

ENFORCING DEBENTURES, 479

ENGRAVING SHARE WARRANTS WITHOUT AUTHORITY, 312,

1335

EQUITABLE EXECUTION, 1203
effect of winding-up order on, 894

EQUITABLE MORTGAGE,
notice for repayment of, 470
stamp duty on, 484 (note), 486

EQUITABLE TITLE,
priority of, 294, 295

EQUITABLE TRUST,
company not bound to take notice of, 192

EQUITIES
affecting transferee of debentures, 460, 461, 462

ESCROW,
sufficiency of, as contract as to fully paid shares, 268

ESTATE,
power to charge, does not cover uncalled capital, 440

ESTATE DUTY,
on death of foreign member, 196

ESTOPPEL,
accepting dividends, 210, 1116, 1121

against claiming payment from allottee, 1108
purchaser for value without notice, 297

agents' acts, 295, 296, 297
by negligence, 297

seal of company, 280, 281, 297
" certificate lodged," 293
damages on the ground of equitable, 155
forged share certificate, 282
fraud of secretary, no bar to, 373
letter of allotment, 210, 211, 1107
liability of directors to company, 256
lien on shares, 274
liquidator cancelling forfeiture of shares, 277
membership, by, 210, 211
of company against transferee of debentures, 461, 462
right to refuse registration of traiisfer of shares, 287, 288
sale of shares, 295-297
share certificate, 256, 280, 281, 1109
shares issued as fully paid, 256

EVASION
of liability by transferring shares, 283 (note)

EVIDENCE,
affidavits sworn abroad, 1017
certificates prima facif, of title, 280, 1331
conuiiission for. 1390

[ r>6
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EVIDENCE—continuaL
commissioners for takin;r, 1052
debentui'e-holder's action, tiOl

depositions taken at private cxaniiiiHtioiis, 1045, lUid

public examination, lO;")!), lOfiO, 1072
documents and certificates of Board of Trade, received as, 959 and

note, 960, 9b 1

false, 1053
in actions against promoters for dainages for fraud, 151, 155

for misrejjresentation, 227
rescission of contract, 227

on prospectus, 238 and note, 239
application for extension of time for registration of mortgages,

550, 551
leave to institute criminal proceedings in winding-up,

1078 and note, 1081
order for immediate sale, 5(i0

release of liquidator, 987 (note)

rectification of register, 202
of receiver, 570
to enforce order by Scotch or Irish Court, 1022

set aside fraudulent preference, 1080
common law action of deceit, 235—237

memorandum of advertisement in London Gazette, or newspaper, 1015,

1482
of membership, 280, 1331

relinquishment of share in Stannaries company, 1147
on misfeasance summons, 1058, 1059, 1060, 1072, 1459

petition for scheme of arrangement, 730, 731
winding-up under supervision, 1297 and note

relating to deposit by Assurance Companies, 776
to confii-m alteration of objects, 697 and note, 703, 704,

705 and note
reduction of capital, 638 (note), 644, 645, 050
and notes

reorganize capital, 721
sanction amalgamation, 757
wind up, 845, 846

in opposition, 847
summons to transfer jiroceedings, 816

register of members, 1334
reissued debentiu'e used in, although insuilicieutly stamped, 470

EXAMINATION,
attendance of official receiver or deputy at, 904
for discovery of assets in winding-up, 972, 975, 976
held in Court or Chambers, 1014
in voluntary winding-up, 1040
in winding-up, 925, 1038, 1377, 1378, 1459, 1460
private, 925, 1038, cl .srq.

pubUc, 925, 1457, 1458
shorthand writer, remuneration of, 1190, 1460

EXCHANGE,
of debentiu'cs for shares, 533 and note

fresh for unregistered ones, 535 (note)

issued at discount, 255

EXECUTION,
after winding-uj), 893, 894, 895, 896

order under super\ision, 1302
equitable, 894, 1203
high l)ailiff's f(^cs in, 1019
levied at date of winding-up order, S93

collusively, 895
payment to sheriff when floating charge in existence, 454
rights of debenture-holders, 455, 195
seizure makes creditor a secured creditor, 1201, 1202

of l(»aseholds, 1202
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EXECUTION—co»«Mi,«cd.

staying,

in voluntary wincling-up, 1265
jiending scheme of arrangement, 72iJ

unsatisfied, as ground for winding-up, 792, SUl

EXECUTION OF DOCUMENTS, 324-32G, 1346

EXECUTOR AND TRUSTEE COMPANY,
object cause, J20

EXECUTORS,
common law action of deceit cannot bo brought against, 238
distributing assets wnthout providing for calls, 1117, 1118
entry of, on register, 102, 193 (note)

liability of, as contributor^', 1115—1118
misfeasance proceedings against, 1056, 1U57
petition for wanding-ujj by, 823
registration as members of company, 28i, 285
transfer of shares by, 284, 298, ISS'S

voting power of, 307

EX GRATIA PAYMENTS,
by insurance company, 63

EXHIBIT,
fee for marking, 1016 (note)

EXISTING COMPANY, 3, 1407

EXPENDITURE,
charging, extraordinary, to profit and loss account, 412, 413

EXPENSES,
company borrowing for, with no borrowing powers, 445 (note)
of formation, 151, 157, 216, 217, 220, 645
preliminary reference to, in prospectus, 216, 217, 1348
promoter entitled to, 156

" EXPERT,"
definition, 238 (note)

EXPUNGING,
proof of debt, 1242

EX RIGHTS, 315

EXTENSION,
objects, 59, 60, 693—695
of lien on shares, 273

time
for filing contract as to fully paid shares, 268, 269, 271, 272

order as to alteration of objects, 700 and note
return of allotments, 268, 272, 273

registration of mortgages and charges, 549—553, 604 (note), 1355
submitting statement of affairs, 908-910, 1456

EXTINGUISHMENT,
of shares, 637, 686-689, 1338

EXTRACT,
correctness of, in prospectus, 238, 239

EXTRAORDINARY GENERAL MEETINGS, 381, 399-401, 1343, 1344

EXTRAORDINARY RESOLUTION,
acquiescence by members in lieu of, 377, 378 and note
adjournment of meeting for, 396
confirming, 376
declaration of chairman, 377
disregarding provision of Act of 1908 as to, 378
for voluntary winding-up, 1264, 1270, 1271, 1307, 1308

gazetting, 1272, 1380
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EXTRAORDINARY \.iESOh\JTiO!Si—coiUinuvd.
majority for, 376, 377
notice oi motitiiig to pass, 100

printing, 378, 1344-

registration, 378, 1344
sanctioning powers of li<iui(lator by, 1U3()

show of liands, chairman's (iMjlai/atioii, 383, 3!)

statutory provisions as to, 1344, 1345
wlio may vote on, 307

FACT,
misrepresentation of, existing, 227

innocent, 155
mistake of, 240
wrongly stated or omitted in prospectus, 212

FALSE,
balance slioufc, 23, 1080
entries in company's books, 1079, 1080
statements, publisliing, 1079, 1080

in prosi)ectus, subsequently becoming, 212

punishment for, 1080

FALSIFYING BOOKS, 997

FARMING,
company registered to carry on, 5

FEES,
for copy of documents

—

deed of settlement, 50 (note)

filing affidavit, 1016 (note)

inspection of file, 42, 215 (note)

register, 193, 1333
of mortgages and charges, 539 and note

memorandum and articles, 50, 1330
on company's file at Somerset House, 42, 215 (note), 1396
petition to wind up, 853
register of debentui'e-holders, 460

members, 193, 1333
mortgages and charges, 539, 555, 556, 1358

shareholders' address book, 193

special resolution, 378, 1344, 1345
private examinations, 1039 (note), 1046

registration of companies, 10 (note), 43—45, 1422, 1423
company having no share ca[)ital, 8

mortgages or charges, 537 (note), 542, 543, 1439
memorandum of satisfaction, 540

under Part VII., 27, 1399
swearing affidavit, 1016 (note)

trust deed to secure debentm-es, 477 (note), 1358
in winding-u]), 1014 (ni)t(<), 1066 (note), 1498—1503
of High BaililT, 1019

official receiver, 949, 950
shorthand writer in public examinations, 1053 and notr

on application to transfer proceedings in winding-up, 815 (note)

applications for, and orders, sanctioning liquidator's powers, 1038

order of transfer, 817 (note)

petition to ^vind up, 833 and note

proof of debt, 1245 (note), 1246 (note)

reduction of capital, 676
reduction in, when no assets, 905 (note)

FERRY COMPANY,
winding-up, 784

FI. FA. Sec " Execution."
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FIDUCIARY RELATION,
disclosures to be made by persons having, 155
of director to company, 337, 339—342

promoter to company, 152—158

FIFTY,
maximian number of members of a iH'ivato company, SS, 1364

FILE,
inspection of company's, 42, 215 (note), 1396
of mortgages and ciiarges, 537, 1358

FILE OF PROCEEDINGS,
in winding-up matters, lOlG, 1449, 1450

insiaection, 1017, 1450

FILING,
annual summary, 250, 1332
certifications of copies and translations of documents, 32, 1440, 1441
documents in M'inding-up proceedings, 81() and note, 817

of foreign company, 31, 32, 1405, 1406, 1440, 1441
on registration. See "Registration of Companies."
under Part VII., 2(5, 27, 1398, 1399

memorandum of advertisement, 1015, 1022
notes of public examinations, 1052, 1378, 1458
prospectus, copy, 214, 215, 1347

statement in lieu of, 9, 12, 219, 220, 221, 1349
resolution, copy, 25, 1344, 1345

FINAL JUDGMENT,
grounding petition to A\dnding-up on, 822, 823
interest on, 1223
order for payment of compensation for misfeasance is, 1054

FINANCIAL COMPANY,
object clause, 121

FINANCIAL CONDITION OF COMPANY,
provisions in the case of insui-ance companies, 414—419

•'FINANCIAL YEAR,"
definition of, in Assurance Companies Act, 1909. .417 (note)

FINE,
punishment of company by, 326

FIRE INSURANCE BUSINESS,
what is, 17

FIRE INSURANCE COMPANY,
accounts of, 414, 415, 421, 425, 426

deposit with Board of Trade, 417—419
filing, 417, 418

amalgaimation of, 752-—^764

connnencing life assurance business, 20
deposit by, 19, 20
liability of fimds of, 22
valuing policies in winding-up, 1231

FIRM,
cannot be signatory to memorandum, 1120
liability of, as contributories, 1120, 1121
prohibition of large, 4, 5, 1326

FIRST MEETING OF CREDITORS, 926, 927, 932, 933

FITNESS
of proposed receiver, af!ida\dt for, 570

FIXING SECURITY BY RECEIVER, 570
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fixtures,
contract fur sale of, IGl

FLOATING CHARGE, 445—147, 452, 453 (note), 1359, 1360
by trust deed to secui-e debentures, 477
crystallizing, 456, 565
given by debenture certificate, 465
no restriction on carrj'ing on business, 453, 454
priority over mortgages by company, 456
requires registration, 535 and note
stamping acknowledgment of payment of, 4b7
usually contained in debentui'es, 452
when invalid, 446, 447
witliin three months of wanding-up, 446, 447

FOOTNOTE,
to certificates, 279, 2SU

FOR INFORMATION ONLY,"
advertisement of prospectus in newspapers, 217, 218 (notes)

FORECLOSURE,
by debenture trustee, 479

mortgagee of shares or debentures, 1S5, 186
in debenture-holders' actions, 557, 607

FORECLOSURE PROCEEDINGS,
mortgage prior to debentui'es, 453

FOREIGN,
actions, staying, on winding-up, 897, 898
business, 11

agent for, 326
management of, article for, 130

company,
balance sheet of, 31, 40, 41
cannot register under Part VII, 25
carrjdng on business within United Kingdom, returns by, 31,
35—41

charter, 31, 32—34, 37, 3S
directors, 31, 56, 38, 39, 1405
guarantees by, 571
holding land, 14

income tax, 3U0, 301
object cause for forming, 122
registration of, 7, 25, 31, 32, 1405, 1406, 1440, 1441
residence, 34
service on, 31, 34, 36, 37, 39, 40, 1405
statutory i)rovisions as to, 1405, 1406
Stock Exchange requirement, 1515
winding-up, 787 and note, 788, 789, 1405

member's liability as contiibutory, H4(J (note)

country,
colony is, for purpose of service, 1027 (note)

seal for use in, 87, 325, 326
service of proceedings in, 1027, 102S

creditors,

attendance of, at meetings, 730 (note)

not bound by scheme of arrangement, 725, 730
documents.

Board of Trade regulations. 32—34, 1440, 1441
tra!islati()iis, 31 (note), 1440, 1441

investments,
income tax on, 301

member, decease of, 196, 1244
property,

comprised in debenture trust deed, 478, 523
mortgage of, registration of, 536

scheme of arrangement, 725
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FORFEITED SHARES,
cancolinent of, 278
issued as fully paid, 25G
rectification of register in respect of, 197
statement of, in annual summary, 278

balance sheet, 72
surrender of, 71

FORFEITURE OF LEASE,
by reconstruction, 1291

FORFEITURE OF SHARES,
acquiescing in, 1129
action for rescission ponding, when, 220, 278
after voluntary winding-up, 275

winding-up ijroceedings commenced, 371, 372
ambiguous notice of, 276
annulment, action for, 278
application of calls received subsequently, 277
articles as to, 98, 99, 142, 275
avoidance, 276, 277
cancelling, 277, 1128
determines liability as member, 277
exercise of, 275
for non-payment of calls, 226, 278, 1128
impeaching, 277
irregularity in, 275, 276
liquidator cannot cancel, 277, 1128
notice of, 276, 278, 279
partly paid, after charge on uncalled capital, 275
power of, 71, 275
prospective notice of, 276
qualification, on vacation of office, 354
recovery of moneys previously paid, 277, 278

calls after, 278
rectification of register in respect of, 197
reissue after, 277 (note), 278
release of member from liability by, 275
relief against, 276

from mipaid calls by, 1128
remedy of aggrieved person, 276, 1159
resolution for, 279
sale after, 276
sm-render in Heu of, 71
taken by fraudulent misrepresentations, recovery of moneys paid, 277,

transferor's liability as contributory on, 277 and note
valid though name not struck off register, 276
\vrongful, 1159

FORFEITURE OF UNCLAIMED DIVIDENDS, 303
article, 135
Stock Exchange requirement as to, 88, 1510

FORGED SHARE CERTIFICATES, 280—282
share warrants, 312, 1335
transfers, 280, 281, 297, 298, 299, 481
Transfers Acts, 1891 and 1892. .298, 299, 445

FORMATION EXPENSES, 151, 157, 21(j, 217, 220, 645

FORMATION OF COMPANY, 7—10, 158
fraud in, 1047

waiver of, 799, 800
misfeasance in, 1054
mode of, 1326
new, under scheme of arrangement, 725, 726, 748—752
official receiver's report as to, 924
specific performance of agreeinent for, 159
when ultra vires, 63
See also " Registration of Companies."
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FORMS,
in company miUtcis gciicnilly, U1U--1122, 1423—1433, 1437, 1438,

1445 1446
winding-up, 1484—1493, 1506

FOUNDERS' SHARES, 31(), 1347
alteration of right of, 318
capital clauses for, 123 (note)

conversion into stock, 716, 717
disclosui'e of, in prospectus, 215

FRAUD,
action for, against promoter, 15-i, 155
action fovinded on, 154, 235
by directors, 235, 340, 367

promoter, 153, 155
secretary, 373, 374

damages when company induced to buy )jy, 154, 155

distinction from action for rescission, 228
ground for pubUc examination in winding-ui), 1047
official receiver's report as to, 924, 'J25

relief from contract with promoter on ground of, 153

setting aside agreement for shares, 265
Statute of Limitations runs from discovery, 155
waiver by company when, in promotion, 70*J, 800

FRAUDULENT,
alteration of company's books, 1079
certifying transfers, 293, 373
entries in companj^'s books, 1079
filling up blank transfer, 297
misrepresentations, 277, 278. See also " Misrepresentation."

name of company, 54, 367 (note)

preference,

payment under pressure is not, 1086
presumption of, 1084-—1086

rebutting, 1086, 1087
set-off may be, 1085, 1164
setting aside, 1084—1088, 1089, 1386

prospectus, 1106
statements of secretary, 374
transfer of shares, 293, 297, 373, 1123, 1126
use of company's property, 1078

FRIENDLY SOCIETY,
action against, 1142, 1145
application of Assm'ance Companies Act, 1909, to, I'i

carrying on insiu-ance business, 69
distribution of assets of, 1258
registration of, 6 and not(% 13, 1142

alteration of objects after, 69, 695
special resolutions for, 25

subscriptions, recovery of, 1155
winding-up, 785

members' liability' as contributories, 1143
voluntary, not a[)plicablo to, 1263

FULLY PAID SHARES, 210, 215, 216, 264, 268, 280, 281, 1091. See

also " Shares."

FUNDS,
company cannot purchase its own shares with, 70, 71

luilimited company may, 73
directors using, for sending out proxies, etc., 65, 309, 345
investment, 694
liability of assm-ance companies, 22
reserve, 64, 257, 300, 307, 409, 694, 1341
sinking, 526, 527, 528
use of, in pi-omoting Bills in Parliament, 68
when security for particular class, 22
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FURTHCOMING, ACTION OF, S'Jo

FURTHER CONSIDERATION,
summons for, in chambers, 61G

orders on, 622—632

GARNISHEE ORDER,
against amount jiayable on retiu-n of capital, 125i) (note)

undistributed assets, 971
effect of winding-up order on, 894, 895
makes creditor a secvu'ed creditor, 1204
petition to wind up, founded on, 821, 822

GARNISHEE PROCEEDINGS,
after appointment by receiver for debenture-li(jlders, 455
before appointment of receiver for debenture-holder, 455, 456

GAS COMPANY,
object clause for, 122

GENERAL MEETINGS, 37<J—4U:J, 1342—1344. ^'cc " Meetings.'

GENERAL PARTNER, 802 and note

GENERAL WORDS,
added to the object clause, 61

"GENEVA CROSS,"
use in name of company requires leave, 54

GIFT,
director receiving, 341 and note, 370, 371
employee i-eceiving, 65, 341 and note
liquidator making or receiving, 940
of qualification shares, 337, 338

GOING CONCERN,
cannot charge reserve capital payable only on winding-up, 257
effect of winding-up order, 887
floating charge over, 452, 453

GOLF CLUB,
object clause, 123

GOODS,
definition, 1202 (note)

delivery of, after winding-up order, 888

GOODWILL,
assessment of, for stamping pui'poses, 160 and note
disclosm-e of price for, in prospectus, 216
infringement of, 51, 52
object clause for purchase of, 93
writing off, on reduction of capital, 645

GOVERNING DIRECTOR. -Sec " Managing Director."

GRATUITIES,
on distribution of assets, 1257
to directors, 337—339, 341 and note, 370, 371

employees, 65, 341 and note

GUARANTEE,
by banking company, 62

company, 447, 448 (note)
with only power to mortgage invalid, 62

vendor of profits, 79
company liixiited by. See " Company hmited by Guarantee."
of debentm'es, 523, 524 and note
payment of calls under, 263, 1164
secm-ity for, hquidator by, 1300

receiver by, 571, 572
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GUARDIAN,
voting power of, 307

HEARING,
applications in winding-up, 1013— 1019
misfeasance summons, 1059
petition to wind up, 85"). 1452, 1453

fixing date of, 837
notice of intention to appear at, 853, S54

public examinations, 1047, 1048, 1457, 1458

HEIRS,
liability of, as contributories, lllG

HIGH BAILIFF,
arresting absconding contributory, 1173, 1174, USS
duties of, 806, 1017, 1018
fees of, 1019

HIGH COURT OF JUSTICE,
judges, 812, 902 (note)

applications to, in winding-up proceedings, 1013—1019
registrar, 814 (note), 837, 902 (note), 1013
transfer of proceedings by, 901—903

\vinding-up proceedings by, 813, 814, 815, 810 (note)

winding-up jm-isdiction, 804—812, 1367. 1368
enforcing orders in, 1018
excludes London Coiuity Courts, 80fi

riiles for application in, 1013—1019

HIGH COURT OF JUSTICE (IRELAND),
winding-up jurisdiction, 807, 1368

enforcing orders in, 1018

HOLDER,
of bill of exchange. See " Bill of Exchajige."

HOME SECRETARY,
leave of, to use words '' Royal " or '" Imperial " in name of company, 54

HOPKINSON V. BOLT,
rule in, 192

HOTEL COMPANY,
object clause foi-, ]]9
subletting, 04

HUSBAND,
liability of, 1112—1114

IDENTITY,
of shares, 203

IGNORANCE,
creditor's, of proceedings for rechietion of capital, fi75

ILLEGAL ASSOCIATIONS, 0, 7

two classes of contiibiUories in, 1137

ILLEGAL COMPANY,
purchasing its own shares, 70—73

winding-up, 781

ILLEGAL DEBT,
grounding petition on, 822

ILLUSORY CONSIDERATION,
for agreement for shares, 2<)5
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N.B.—Figures thus: 32 denote a reference to text; 121 to Forms; 1501 to Appendix.

IMPEACHING,
conveyances and assignments in winding-up, 1084, 1085
forfeitm-e of shares, 277
sale by a promoter, 153, 155

" IMPERIAL,"
use in name of a company requii-es leave, 54

IMPLIED POWERS, 62

IMPROPER DIVIDENDS,
director's liability for, 82

INCOME,
payment of dividends out of, 77

super-tax, company not liable for, 301

INCOME TAX,
allowance of, by official receiver or liquidator, 1217
claini for relief from, by official receiver or liquidator, 1218, 1219
collector proving for, in winding-up, 1217
colonial, deduction from dividends, 303
company cannot claim exemption, 301
deduction of,

from dividends, 300, 301, 303
interest ordered in misfeasance proceedings, 1061

on foreign investments, 301
when interest awarded as damages, 338 (note), 342

directors' salaries free of, 340
on foreign investments, 301
payment of, by company, 300, 301
preferential payiuent of, in winding -tip, 1212, 1216, 1217

INCONSISTENCY,
of powers in furtherance of objects, 67

INCORPORATED COMPANIES,
different classes of, 7, 8

INCORPORATION,
certificate of, 12, 13, 1330

INCREASE,
of number of members, notice of, 84 and note, 1337

INCREASE OF CAPITAL, 44 (note), 50, 83—85, 1337, 1338
articles as to, 101, 102
fees and stamp duty on, 10 (note). 43. 44. 1422 %

notice of, 84 and note, 1337, 1338
notices of meetings to pass resolution for, S99, 400
of company limited by guarantee, 84, 85, 1340

milimited company, 50. 1340, 1341
resolution for, 44 (note), 84, 399—401

attracts stamp duty, 44 (note), 84
rights of members to new shares on, DO, 314, 'ih't, .310

statement of, 10 (note), 43 (note)

INCRIMINATING QUESTIONS,
in private examination in winding-up, 1043

INDEMNITY,
by transferee of shares, 1156
for registering forged transfer, 297
in respect of share certificates, 280, 281
of bankrupt against calls, 288 (note)

receiver carrying on business, 473
in debenture-holder's action, 570

trvistee by cestui que trust, 1119, 1120
vendor against calls, 288

person wrongly named as director, 239, 240
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independent directors,
promoter not bound to provide, 152

INDIAN RAILWAYS,
payment of interest out of capital during construction, 80 (note), 81

(note)

INDOOR MANAGEMENT, 65, 321, 790, 791, 1341—1364

INDORSING,
liquidator, bills of exchange, 1038

INDUCEMENT,
is question of fact, 230

INDUSTRIAL SOCIETY,
annual statement of, 251, 1360, 1421^

distribution of assets of, 125K
liability of members w<e/- ,<!('., 114.")

registration of, 25, 1142, 1143
rules of, binding effect of, 1145
subscriptions, recovery of, 1145
winding-up, 785, 810, 811

member's liability as contributories, 1143, 1145
voluntary, 1263

INFANT,
allotment to, 234, 345
contracts of, 1114
liability of, as contributories, 1114
signing memorandum, 13
transfer of shares to, 1124
voting power of, 307

INFRINGEMENT,
of goodwill, 51, 52

name, 51

INHABITED HOUSE DUTY,
payment of, on winding-up, 1212, 1216, 1217

INJUNCTION,
against uUra vires act, 799

resolution, 396 and note, 397
use of name in carrying on business, 52

in lieu of contempt of Court, 829
restraining forfeiture ponding action for rescission, 278

presentation of petition, 826

INNOCENT MISREPRESENTATION OF FACT, 155

INQUIRIES,
in dobenture-liolders' actions, 604 (note), 608. *SV^ also " Debenture-

holders' Actions."
on reduction of eajiital, 661. 662, G63—CtGS

INQUIRY,
into conduct of liquidator, 958

INSERTION,
of i)ago in monK)ran(hini after signature, 204

INSOLVENCY,
as gnmnd for winding-up, 789, 791— 7!)4, S(H», SOl, 855, 856, 1366, 1380
of comjiany in liquidation, 1200

INSPECTION,
by Board of Trade, 404, 405, 1360. 1361
committee of, 926, 941, 1375, 1471. 1472. See "Committee <.f In-

spection."
company's file, 42, 215 (nolo), 1396
file of proceedings in winding-up, 1016, 1449, 1450
li(|ni(lii1c)r giving. 1012. 1613
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N.B.—Figures thus : 32 denote a reference to text ; 1^1 to Forms ; 1 501 to Appendix.

I NSPECTION—co?i.<?7iufd.

of books in winding-up by creditors and contribvitories, 999, 1001, 1002
depositions in private examinations, 1046, 1460
documents in misfeasance proceedings, 1001, 1070, 1071
liquidator's accoiuits, 970 and note

books, 982, 983
material contracts, 21(i, 221

notes taken at public examinations, 1047
register of debenture stock holders, 460

directors, 349 and note, 1346
members, 193, 194, 201. 1333
mortgages and charges, 539, 555, 556, 1358, 1359

statement of affairs, 909, 1450
on winding-up petition, 847, 848

INSPECTORS,
investigation of company's affairs by, 404, 405, 1360, 1361

INSTALMENT,
calls in winding-iip, payment of, by, 1168, 1179, 1180
payment for debentm-es by, 458

shares by, 260, 261
provision as to payment by, on debenture -stock certificate, 511 (note)

receipts for, on scrip certificates, no stamp duty attracted by, 531

INSURANCE COMPANY,
annual statement of, by, 251, 1360
business of, 251

friendly society carrying on, 69

ex gratia payments by, 63

object clause for, 121
See also " Assurance Companies."

INSURANCE, MUTUAL,
object clause for, 122

INTENTION,
statements of, in prospectus is of existing fact, 212

INTEREST,
appropriation of payments for, in debenture-holder's action, 474, 618

trust deed, 504
awarded as damages, deduction from, 338 (note), 342
charging to profit and loss account, 411, 412
company may guarantee, 448 (note)

contract for, 1224 (note)

coupon for, 310, 311, 312, 313, 498, 499, 521
conditions as to payment of, 467 and note
overdue, not good payment for shares, 266

covenant for payment of, in debentiue cei-tificate, 464, 465
crediting to profit and loss account, 412, 413
debts carrying, 1223, 1224
demand for, 1223
in action for rescission of contract, 226
on calls in advance, 263, 1254

arrear, 262 (note)

made on contributories, 1170
cash balances in winding-up, 964
director's fees, 371
dixadends, 304
judgments, 1223
moneys borrowed, 448 and note
retained by liquidator, 962

order for, in misfeasance proceedings, 1061, 1072, 1074
payment of, in winding-u]i, 1222, 1223, 1224
\ivooi for, in winding-up, 1222, 1224, 1225, 1240
rate payable for, w'hen application money returned, 223
s\xrety recovering, 1224

INTEREST OF DIRECTORS,
disclosure, 217, 337, 339—342, 345
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interest out of capital,
authority to pay, 80, 81, 87, 411, 1354

INTERFERENCE,
v\-ith receiver, 576

INTERIM DISTRIBUTION,
in debenture -holder's action, 616, 620, 621

INTERIM DIVIDENDS, 82, 299, 300

INTERIM 0RDP:R,
on petition to Mind up, 855

INTERNAL, AFFAIRS,
company's power to conduct its, 65, 321, 1341—1364
deadlock in management of, 798, 799

INTERPRETATION,
of expressions, 1407. 1408

in winding-up, 1447

INTERROGATORIES,
delivery after winding-up commenced, 372

in winding-up, 1038

INVALID,
purchases of shares, 70—72
special resolution, 91

surrender of shares, 70—72

INVESTIGATION,
into company's affairs, 404, 405, 1360, 1361

conduct of liquidator, 958
quinquennial, of assurance company, 414, 415

INVESTMENT,
by Treasiu-y, 963

receiver, 480
trustee for debenture -holders, 478, 479, 504, 516

company, object clause for, 119
foreign, 301
object clause for, 94
of cash balances in winding-up, 9(34, 966

deposit made by assurance companies, 21, 772
moneys retained by company on reduction of capital, 258, 1336
reserve fund, 694

INVITATION,
private company cannot make, to public, 88, 1364

IRELAND,
enforcing orders made in winding-up proceedings in, 1022—1027
registration oflico in, 41, 42, 1396, 1409
\vinding-up in,

compulsory order after supervision order, 1300, 1385
statutory provision as to jurisdiction, 1368

IRISH ASSURANCE COMPANY,
transfer of deposit made by, 773

IRISH COMPANY,
definition, 20
object clause for, 120
winding-up.

Court exercising jurisdiction, 807, 1368
in England, 780, 788 (note)

IRREDEEMABLE DEBENTUTIES, 470, 471

IRREGULAR,
allotment of shares, 205
issue fully paid shares, 264

estoppel of company bv, 256, 280, 281, 1109
'

[ 69 ]
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N.B.--Figures thus : 32 denote a reference to text ; 121 to Forms ; 1 501 to Appendix.

ISSUE,
of cancelled shares, 278

forfeited shares, 256
negotiable instruments, 322
prospectus, 239
shares at discount, 69, 70, 177, 178, 179, 256
shares at premivim, 74 (note), 257
shares for cash, 255, 259

for otherwise than cash, 264
wrongful, 256

share warrants, 310—313

JOINDER, '

of claims against company and directors, 240

JOINDER OF PARTIES,
in debenture -holders' actions, 557

JOINT BORROWING, 448
not permissible under general power to borrow, 68

JOINT DEBENTURE-HOLDERS,
conditions as to, indorsed on certificate, 466

JOINT HOLDERS,
constitute one member, 9, 88 (note), 1364
entitled to only one certificate of shares, 282
liability for calls, 262

of executor of one of several, as contributory, 1118 and note
requisitioning, extraordinary general meeting, 381 (note)

sale of shares by, 298
serAace on, 388 and note
voting power of, 309

JOINT RECEIVERS, 570

JOINT STOCK CO.VII ANIES ACTS, 3

application of Ar^t of 1908 to company registered under, 4

definition, 23 (note), 91 (note), 779 (note), 1408

JOINT STOCK COMPANY,
definition of, 26, 1398
winding-up, 779—885. See also " Winding-up."'

JOINT TENANCY,
effect of dissolution on, 994

JOINT TENANTS,
dividends when calls in arrear, 1163

JOINT TORT FEASORS,
contribution by, 240

JUDGE,
adjournment of summons in chambers to, 616, 1013 (note), 1014

applications to, 1013—-1019

definition, 902 (note)

of the High Court of Justice, Companies (Winding-up), 812

JUDGE OF COUNTY COURT,
mandamus for not hearing remitted action, 812
powers of, 806 and note
taking public examinations, 1047

JUDGMENT,
accounts and inquiries under, 608. See also " Debenture-holder's

action."
balance order not a final, 1171, 1172 and note
creditor, petition by, 822, 823
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JUDGMENT—continued.

execution on, at date of \vindinj::-iip, 893, 894
in debenture-holders' actions, 60-1 and note, 605— C)0>3

rescission action, 22G
interest on, 1223
proving for, in winding-up, 1233
setting aside, 881
Stannaries,

enforcing, 328

JUDICIAL TRUSTEES ACT, 1896,

application to directors, 343

JURISDICTION,
in schemes of arrangement, 724, 725, 726
service out of, 1027, 1028
Stannaries, 328, 1146
winding-up, 804—812

statutory provisions as to, 1367, 1368

JURY,
decides whether person induced to take shares, 230

'MUST AND EQUITABLE,'
as ground for winding-up, 794—800, 801

KING'S TAXES.
See " Taxes."

KNOWINGLY,
definition, 235, 236
means knowledge of facts, not law, 224 (note)

KNOWLEDGE,
for acquiescence, 378 (note)

of directors, 367
by signing minutes, 346
does not prevent purchase of members' shares, 334
of contents of company's books, 347
when binding on company, 192 (note), 227, 228, 229, 230

lender, 448, 449, 450 and note
misrepresentations, 228, 229
secretary, when binding, 375

payments made with, of wnding-up petitions, 888, 889

LABOURERS. See " Workmen."

LACHES,
in applying for relief against forfeiture, 276 and note

bringing misfeasance proceedings, 1060
common law action of deceit, 238

LANCASTER, PALATINE COURT OF,
jurisdiction in limited partnership, 808

winding-up, 804 and note, 814
petitions in, 638 (note)

LAND,
charitable companies holding, 1330
extension of objects in order to acquire, 694
foreign, comprised in debentiu'C trust deed, 523
holding, company, 13, 14, 64 (note), 1433
interest in,

debenture may create, 453
fixtures, 161

liquidator selling, 1004
mortgage of, requires registration, 535
receiver of, 1203
sale of, by company, 65
seizure of, 1202, 1203
use of, by company when proprietor, 6

1
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(j B__jrjgures thus: 3- denote a reference to text; 1~1 to Forms; 1501 to Appendix.

LAND COMPANY,
object clause for, 120
payment of dividends by, 76

LANDLORD,
distress by, 454, 407, 891—893, 895, 1204, 1213, 1386

position of, on winding-up, 1228—1230

privileges of, in Scotland, 1204

proving for rent in winding-up, 1240

setting off rent against claims under lease, 1237

when a secured creditor, 1204

LAND TAX,
payment of, in winding-up, 1212, 1216, 1217

LEASE,
company's power to, 67
forfeiture, on reconstruction, 1291

liquidator surrendering, 1229

termination on dissolution of company, 1229

to debenture trustee, 500

LEASEHOLDS,
assignment to debenture trustee, 600

seizure of, interests, 1202

LEGACY OF SHARES, 1118

LEGAL,
company's, work, solicitor's right to, 92, 93

LEGAL TITLE,
postponement, 294, 295

LEGATEES,
liability of, as contributories, 1117, 1118

LENDER,
ascertainment by, of borrowing powers, 448
enquiry as to formalities not necessary, 449 (note)

knowledge of, as to application of moneys, 448
presumption by, of regularity in exercise of borrowing powers, 449,

450 and note
w^hen borrowing unauthorized, 451, 1234

LENDING,
directors, to company, 359 (note)

liqu dator, moneys of company, 1032
object clause for, 94

LESSOR,
meaning of expression, in prospectus, 216 (note)

position of, on winding-up, 1228—1230

LETTER,
wrongly addressed, notice by, 206, 207

LETTER OF ALLOTMENT, 245, 246 and note, 487, 530, 1107

LETTER OF RENUNCIATION, 246, 247, 267, 487
stamp duty on, 246 (note), 268, 315, 487
when rights to new shares are sold, 315, 316

LETTER OF UNDERWRITING, 177—190

LETTERS OF ADMINISTRATION,
liquidator taking out, 1005
production of, 284, 285

[ 72 ]
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letters patent,
assignment of, 522
company incorporated bj',

alteration of provisions of, on registration under Part VII., 24,

30, 1397, 1398
deed of settlement not a, 693 (note)

liability of members of, 1143, 1144
winding-up, 784

LIABILITY,
arising from contract to take shares, 69, 255, 823
articles may add to, imposed by memorandum, 317 and note
evading, by transferring shai-es, 283 (note), 1124
for calls, 262

income tax, 300, 301
misrepresentation in prospectiis, 238

issue of debentmes after borrowing powers exliausted, 451, 452
not determined by forfeiture, 277
of auditors, 413

company,
for acts of directors, 364, 367

secretary, 373, 374, 375
misrepresentations, 228, 229
registering forged transfers, 297

transfers v^Tongly, 192, 196
contributory, 675, 823. 1091, 1365
director. Sec " Director."
liquidator, 1007—1010
manager, 50, 379, 540
member, 69, 255,^23

of companies not formed for profit, 85
unlimited company, 8, 1158, 1326

on reduction of capital, 638, 675
promoters for fraud, 155
subscriber to memorandum, 203, 204, 1102, 1104
transferee when company purchases its own shares, 72, 73

lelease of, by forfeiture of shares, 275
statement of, in memorandum, 46, 47
unlimited. See " Unlinuted Liability."

LIBEL,
action for, against editor, 66
circularizing for purpose of winding-up petition, 828
official receiver's report privileged from, 925
reports to Board of Trade privileged fi'om, 960 and note

LIBERTY TO APPLY,
in application in voluntary winchng-up, 1273, 1318, 1319

debenture-holder's action, 620 (note)

LICENCE,
of Army Council,

to use words '' Red Cross " or " Geneva Cross " in name of

company, 54
Board of Trade,

to hold land, IX 1433
to omit " limited," 55—58, 699, 1330

Home Secretary,
to use words " Royal " or " Imperial " in name of company, 54

LICENSED PREMISES,
covenant in respect of, 523

LICENSING ACTS,
compensation under,

investment of, by trustee for debenture-holders, 479

LIEN,
article as to, 97, 98
company's, for calls over advances, 192

on fully paid shares, 90
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LIEN

—

continued.

of aixditors, 414
banker, 1205
broker, 1205
lender when company no power to borrow, 1234
official receiver, 951
secretary, 376
solicitor, 455 and note, 478 (note), 1033, 1034, 1041, 1205
unpaid vendor, 1205

on shares, 90, 273—275
extension to di\ndends, 303
refusal to register transfer of, 285
surrender of, 1131

prevailing over debentiues, 455, and note

LIFE ASSURANCE BUSINESS,
insurance company commencing, deposit by, 20
transfer of, 752—7C4

LIFE ASSURANCE COMPANY,
accounts of, 414, 415, 416, 417, 420, 425, 426, 427—-431, 442, 443

deposit \\'itli Board of Trade, 417—419
filing, 417, 418
supplying co])ies, 418

actuary, who may be, 416
consolidated revenue account, 415, 42S, 429, 439
deposit by, 19

recovery of, on ceasing business, 095
exempt from filing annual statements under ^ct of 1908. .251
liability of funds, 22
marine insurance when ult7-a vires, 03
statement to be prepared by, 416, 417, 427— 431, 442, 443. Sec also

" Assurance Companies."

LIFE POLICIES,
valuing in winding-up, 1231

LIMEBURNING,
object clause for, 120

LIMIT,
borrowing powers exceeding, 449
of number of members of a private company, 9, 88, 1364

LIMITATION OF ACTIONS,
statute of. See " Statute of Limitations."

LIMITED,
" and reduced " when necessary, 638 and note, 1338

dispensing with, 669, 670—672, 674, 1338
dispensing with word, 55—58, 699, 1330
last word in name of company, 47, 69, 1326, 1327
memorandum and articles issued by Board of Trade, when word, is

omitted, 114—117
must be stated in memorandum, 69, 1326, 1327
wrongful use of word, 55

LIMITED PARTNER,
bankruptcv of, 1151, 1152
death of, 1151

LIMITED PARTNERSHIP,
definition of expressions used in, 802 (note)

dissolution, 993
principal place of business of, 802 and note
winding-up, 782 and note, 785 and note, 802, 803

courts having jurisdiction, 808
disposal of books and papers after completion of, 992
inspection of file of proceedings in, 1017 (note)

liability of partners as contributories, 1150, 1151
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LIMITED PARTNERSHIP—conemwed.
winding-up

—

continued.

liquidation powers in, 1004, 1005 and note

meetings of creditors, 927 (note)

official receiver's preliminary report in, 925, 92(>

order for, 876, 877
petition for, 802, 819, 835, 836
public examination, 1048
rectification of register, 1152
rules in, 1149, 1150, 1494^1498
service of petition for, 802

LIQUIDATOR,
accepting gifts, 940
accounts of,

audit of, 983, 984, 985, 1373, 1374, 1474, 1475, 1499, 1500
contents of, 977, 978
failm-e to render, 970
inspection of, 970 and note
printing of audited, 983, 984
report on, 987
rules, 972—975, 1474, 1475
sununary of, 984, 985, 990, 991, 1474
trading, 977, 980, 981, 983 and note. 984, 986, 987, 1474

verification of, 973, 979, 980, 983, 986, 987
when assets fully realized, 984

no receipts or payments, 973, 985
required, 973, 983
winding-iip not completed within one j'ear, 970, 973, 977,

978, 979, 980
actions against, 1007
actions by,

affidavit of documents in, 1013
collection of assets, 998, 1000
costs in, 1008—1010, 1011, 1012
giving inspection, 1012
in whose name, lOOd, 1055 and note
sanction for, 1004, 1010

acts valid when appointment defective, 943
additional, 939, 954, 955
adjusting rights of contributories, 1253—1202
administering oaths, 1242
athnitting proof of debt, 1241, 1242, 1464, 1465
affixing company's seal, 1005, 1372
appealing, 900
appeals from, 1014
application to Court for directions, 956

set aside fraudulent preference, 108(), 108S
transfer ]iroceedings, 815

applying for dissolution before completing winding-up, 994
examination, 1039

appointment of,

as receiver and manager in debentvu-e-holder's action, 5(19

meetings for, 92ti, 938, 939
on resolution to wind up, 387
order for, 938, 939, 915
registration of, 950, 1371
rescinding, 948, 955
rules for, 1456, 1457
statutory provisions as to, 1371

assent of, to iiso of name of old company, 51 (note)

attending applications in Court or Cliaml)ers, 102U, 1471
private examinations, 1042
public examination, 1047

auctioneer, employing, 985, 1035
banking account of, 902, 965, 1373, 1473, 1504
bills of exchange or jiromissoi-y notes t)f, 1005, 1U38
books of, 982—985, 992, 1374, 1473
borrowing of, 1005, 1192
calls by. *See " Calls in Winding-up."
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LIQUIDATOR

—

continued.

cannot cancel forfeiture of shares, 1128
carrying on business, 1004, 1031, 1032
collecting assets, 961

costs of, 1189—1199
delivery of property, etc., to, 997
from creditor, 998

directors, 998
official receiver, 950
receiver for debenture-holders, 998

gross proceeds of sale to be received, 985, 1035
has powers of trustee in bankruptcy, 971, 972, 975, 976
notice requiring payment or delivery, 998, 999
of unregistered company, 1002, 1003, 1004
paying proceeds into bank, 961 and note, 902, 967, 968, 975,

980, 1478, 1503, 1504
rules as to, 998, 1460, 1461

compromises by, 1036, 1037
not forced upon, 726

conduct of, investigation by Board of Trade, 958
conveyance by, 1003 and note
criminal prosecutions by, 1077, 1078
death of, 951
definition, 943
directions of committee of inspection and creditox'S to, 956
disbiu-sements of, priority of, 1190
discretion of, 956
distributing assets, 995, 996
dividends by, 1243—1245

notice of, 1242, 1243, 1249, 1251
pajnng to representatives of deceased foreigner, 1244
rules as to, 1469, 1470
when calls in arrear, 1162, 1163

duties of, 938 (note)

as to unclaimed or inidistributcd assets, 970, 971, 973, 974, 980,

982, 1478—1480
filing memorandum of advertisements, 1015, 1022
giving inspection, 1012, 1013

employing company's employees, 1220
solicitor, 1004

enforcing calls made by directors, 1165
entitled to books of company, 575
filing proofs of debt, 1242, 1249
gi\dng information to official i-eceiver, 961
impeaching forfeitiu'e, 277
in voluntary winding-up. See " Winding-up (Voluntary)."

winding-up under supervision. See " Winding-up (under Super
vision)."

income tax, claiming relief from, 1218, 1219
interfering in actions, 896, 900
lending moneys of company, 1032
liability of, 1007—1010
misfeasance of, 1007, 1008, 1054

proceedings by, 1055, 1061
mortgage by, 1005

selling property in, 1190, 1191
negligence of, 995, 996
new, 948, 954, 955
obtaining information from official receiver, t51
officer of the Court, 961, 996 (note)
official receiver as. See " Official Receiver."
order appointing, 938, 939, 945, 1456

notice of, 944, 946
payments by,

costs, 1009
creditors, 1036
dividends, 1243—1245, 1504, 1505
expenses, 963, 969, 970, 976
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LIQUIDATOR—confm?*ed.

powers of, 1004, 1005
sanctioning, 1030, 1038, 1372, 1373, 1387, 1388

profit by, 940, 941
proof of debt by, 100.J

proving for calls, ll(iO—-ll(j2

debt, 1130—1132
in bankruptcy of limited partner, 1152

provisional, 849—852
application for, 851, 852
books of, 982, 983, 1473
notice of appointment to official receiver, 871, 872
official receiver becoming, 849, 850, 852, 903, 904, 1452
pending scheme for reduction of contracts, 865
powers of, 851, 904, lOOfi

rules as to, 849, 850, 1452
statutory provisions as to, 1371

purchasing assets, 940, 1471, 1472
rates, liability of, for, 1214, 1215
rectification of register, 1091, 1377

obtaining, 1101—1105, 1123—1128
redeeming security of secured creditor, 1210, 1211
rejecting proof of debt, 1241, 1242, 1243, 1464, 1465
release of, 987—901, 1374, 1480

distinction between voluntary and compulsorj" winding-up, lOOS
handing over books on, 985
revocation of, 995

removal of, 948, 951, 952—950, 1371, 1473
renmneration of, 579 (note), 939, 940, 1189, 1190, 1195, 1371, 1171
rent, liability for, 892—893
report of liquidation by, to Board of Trade, 984, 1474
reporting order for dissolution, 992—993
resignation of, 951, 952, 1472, 1473
retaining moneys in hand, 902
return of surplus assets to contribtitories, 1258, 1259
rules as to, 1456, 1457, 1471-1475
sale by, 985, 1004, 1035, 1030, 1190 and note, 1191
security by, 947 and note, 948, 955, 1457

not chargeable against assets, 1 1 95
ser\'ice of petition to wind up on, 842, 843
setting off costs against unpaid calls, 1163, 1164

debts due from com])any against, 1236
settling list of contributories, 1092
solicitor of, 1004, 1032— 1035

increase of remuneration, 1195
taxation of costs of, 1192—1199, 1475, 1476

statement of account of, when winding-up not concluded, 970, 973,

977, 978, 979, 9S0, 1478
statutory provisions as to, 1371—1375
summoning meetings of creditors and contributories, 927, 950, 1466
surrendering lease, 1229
taking out administration, 1005
use of name of, by receiver for getting in calls, 575 (note), 600
using depositions takiMi at private examination, 1045, 1046
vacancy in othee of, 951, 1371, 1472, 1473
vacating office on bankruptcy, 952, 1473
valuing policies, 12.30— 1232
vesting property of unregistered company in, 1002, 1003, 1004

LIST OF CONTRIBUTORIES. See " Contributories."

LIST OF CREDITORS, 652 and note, 655, 656. iSte aluo ' Creditors."

LIST OF DIRECTORS,
on registration of company, 11, 15, 10, 1345

"LIST OF DOCUMENTS,"
filed under sect. 274 . . 35
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LIST OF MEMBERS,
for statutory meeting, 380
on registration under Part VII., 26, 27

LIST OF PARTIES,
attending hearing of winding-uji petition, 854, 855
in summons to transfer, 810, 817

LIST OF PERSONS,
authorized to accept service, 31, 36—40

LIST OF SHAREHOLDERS,
Joint Stock Banking companies, inspection of, 193

LITERARY SOCIETY,
borrowing powers of, 62, 63
winding-up, 788

LIVERPOOL DISTRICT REGISTRY,
debenturo-liolders' action in, 559 and note
\^anding-up proceedings in,

register of petitions in, 845 and note, 1015, 1020, 1022
removal, 817
rules, 1481, 1483

LIVERY STABLE KEEPERS,
object clause for, 122

LLOYD'S,
application of Assurance Companies Act, 1909, to a member of, 16

LOAN CAPITAL,
definition, 483

LOAN SOCIETY,
winding-up, 785

LOANS,
after presentation of winding-up petition, 888
by director to company, 359 (note)
during construction, 411, 412
non-trading corporations, 62, 63
on secui-ity of sliares or debentiu-es, 185, 186, 1S7, 188

after notice of equitable interest, 192
repayment, 185

specific performance of agreement for, not enforced, 186

LODGMENT IN COURT,
of deposit by assiirance companies, 18, 20

LONDON GAZETTE,
advertising,

alteration by Board of Trade to Table A., 8 (note)
liquidator's ap])ointment, 944, 916

release, 988, 992
notice of final meeting in voluntary winding-up, 1303, 1307

liquidator's intention to declare a dividend, 1243
meetings of creditors and contributories, 926, 927, 933
public examination, 1050, 1064

order for winding-up under supervision, 1300, 1318
petition to sanction amalgamation, 753, 759

removal of liquidator, 956
resolutions to wind up voluntarily, 1272
striking off naino of company from register, 764, 765
winding-up order, 879

petition, 837, 838
i-eadvertisement, 841

memorandum of advertisement, 1015, 1022
publication in, of winding-up notices, 959, 1481, 1482
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loose sheets,
may constituto register, 194

LOSS,
by forged transfer, 298, 299
carrjang on business at, 800
charging, to capital to enable a dividend to be declared, 77

profit and loss or to capital is question for Court, 78
contributories bearing, 12.')3, 1254
e\adence of, 045
of eomiTiission, 1221

dividend warrants in post, 304
paid-up capital, writing off, 75
substratum of business, 795—800

shareholders bearing, 639, 640

LOST CAPITAL,
ascertainment, 045

LOST DIVIDEND WARRANT, 304

LOST SHARE CERTIFICATE, 282

LOTTERY,
company cannot be registered to carry on business, 08
redemption of debentures by drawings, 308, 520

LUNACY,
vacates office of director, 358

LUNATIC,
holding shares, 1114
voting power of, 307, 393

MAGISTRATE,
going behind register, 250 (note)

MAINTENANCE,
by company, 307 (note)

MAJORITY,
action to retain, acting oppressivelj', 396, 397, 403, 404
bare, 396
by show of hands, 377
computation, 25, 376
for reorganization of share capital, 720
scheme of arrangement, 724

special resolution, 370, 377
of debenture-holders making compromises with company, 482
powers in debentures, 529
restraining, 390, 397

MALICIOUS PROSECUTION,
for presentation of petition, 827

MANAGEMENT OF COMPANY, 05, 321. 1341^1364
deadlock in, 798, 799

MANAGEMENT SHARKS, 123 (n(.te), 215, 310, 318, 1347

MANAGER,
in debenture-hoId(>r's action, 500—570, 5S0

appointment operates as notice of dismissal, 570
borrowing ))ovvtu's, 577, 599
duty of, 574
proceedings by, 574, 575, 600
registratioTi of order aj)jiointing, 566, 567
remuneration of, 578, 579
security liy, when also receiver, 570—572, 585—591
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MANAGER

—

continued.

liability of, 379, 540
may be unlimited, 50, 347, 1153, 1341

misfeasance by, 1054
prosecution of, for criminal offences, 1077—1083
service of winding up, petition on. 843, 840, S-/S

special, 905—908, 1357, 1375, 1376, 1455—1457
priority of, remuneration of, 1190
rescinding appointment of, 947
security by, 905 and note, 947, 948, 1195, 1457

MANAGING DIRECTOR, 360, 372, 373
acts of, when binding, 450
affixing seal, 305 (note)

appointment in agreement for sale of business, 175, 176
of, presumption of regularity, 365

article for, 132
assurance company's, signing accounts, 417
delegation of powers to, 360, 450
liability of, may be unlimited, 50, 347, 1341
powers of, 356
salary of, not a preferential debt, 573 (note), 1219
soliciting customers after termination of contract, 373

MANCHESTER DISTRICT REGISTRY,
debentiu-e-holder's action in, 559
winding-up proceedings in,

register of petitions, 845 and note, 1015, 1021, 1022
removal, 817
rules, 1481, 1483

MANDAMUS,
not applicable to enforce registration of insufficiently stamped docu-

ment, 103
to County Court Judge, 812

Registrar to register a company, 1

1

MARINE INSURANCE BUSINESS,
by life assurance company, 63

MARKET VALUE,
promoter selling above, liability of, 155

MARKETABLE SECURITY,
definition, 484 and note, 485
stamp duties on, 484, 485, 486

MARRIED WOMAN,
holding shares, 1112—1114

MARSHALLING ASSETS, 1154, 1155, 1157

MASTER,
adjournment of summons from, to the judge, 1014, 1448
summons to proceed with accounts and inquiries before, 609, 610, 613,

615
taking public examinations, 1047

MATERIAL CONTRACTS,
discloswe of, 216, 221

MATERIAL MISREPRESENTATION,
must be of existing fact, 227, 228, 230 (note)

MAUDE EX PARTE,
rule in, 1255

MAXIMUM NUMBER OF MEMBERS,
of private company, 9, 88, 1364
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MEANS,
affidavit of, 1168, 1175, 1181—1IS

3

MEASURE OF DAMAGES,
when company induced to buy by fraud, 154, 155

MEETINGS, 370—403, 1342—1345
adjourned, 387
adjourning statutory, 381
adjournment, 391, 396
advertising, 388 (note)

amendments at, 386, 391, 392
annual, 379, 1342
articles as to, 103, 104, 105, 129, 143, 144
business at, 382, 383, 387, 390

dropping, 387, 398
casting vote, 393
chairman, 390—394, 1343
closure at, 392
convening, 382 and note, 1343, 1344
debenture-holders voting at, of company, 534 and note
declaration of result of voting at, 377, 393, 394
demanding a poll, 377, 393, 394, 395, 397, 1344
extraordinary general, 381, 399—401, 1343, 1344

resolution at, 376, 1344
for alteration of articles, 383, 385, 386

amalgamation, 757
compromises and arrangements, 724—752
reconstruction, 386, 387
reduction of capital, 637, 650, 1338
reorganization of capital, 720
voluntary \vinding-up, 1270, 1271

general, 379, 1342
articles as to, 103, 104, 105, 143, 144
assent of, to registration under Part VII., 24, 25 (note
authorizing proceedings, 398
notice for, 399

" general nature of the business," 384 and note
invalid, 387, 388
majority acting oppressively, 396, 397, 398, 403. 404

at, 25, 376, 377, 396
members' convening, 382, 384, 1343. 1344

summoning, 381
minutes of, 375 and note, 391, 396, 1345
newspaper reporters at, 392
notice of, 384, 387, 399—403, 1344

articles as to, 103, 104, 3SS, 3S9
business to bo transacted, 384, 385, 387 ,

explanatory circular with, 385
for extraordinary resolution, 376, 384, 385, 1343. 1344

special resolution, 376, 384, 385, 1343, 1344
wincUng-up, 386

length of, 388, 389
may be of two separate resolutions, 387
omission to give, 387, 388
presumption of regularity, 377
reading, 391 and note
sending out, secretary's dutv as to, 374
service, 387, 388 and note, 389, 393 (note). 1344
signature to, 401 (note)

subject to contingencies, 384, 385
to sanction sale of assets, 385
two, by one notice, 385
who entitled to, 387 and note

of committee of inspection, 941
creditors and contributories in compulsory winding-up, 926—937

of creditors,

as ground for winding-up, 794
to ascertain wishes as to winding-up petition, 869 and note, 863
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MEETINGS—conimwrr/.

of debenture-holders, 481, 482
provisions in trust deed for, 511— 514, 517, 5IS, 522

directors, 360
share-warrant holders, 313 (note)

poll at, 25, 307, 394, 305, 1344
postponement of, by directors, 389
pi'oceedings at, 390
proxies attending, 390
quorum of members, 390 and note, 393 (note)

representatives of members attending, 392, 393
requisitioning, 381, 382, 384, 1343, 1344
resolutions at, 370, 391. Sec " Resolution."
restraining holding of, 390
sanctioning contracts in which directors interested, 385
special resolution at, 376, 377, 395, 396 and note, 1344
speeches at, 392
statutory, 379—381, 1342, 1343

provisions as to, 1342—1345
substituting fresh business at, 387
summoned without authority, 383, 384
summoning, 381, 1343
to confirm special resolution, 377 and note, 1344

consider liquidator's accounts in voluntary winding-up, 1303, 1305
sanction calls on contributories, 1166, 1176

voting at. See " Votes and Voting Power."

MEMBER OF PARLIAMENT,
privilege of, 998, 999, 1045

MEMBERS,
acquiescing in transaction ultra vires, 1129
actions by, 226, 397, 398, 403, 404

representative, 1010
adjustment of rights of, on distribution of assets, 1253—1262
alien, 196
annual summary of, 249
application to remove name from register after winding-up, 1106

by, to restore coriipany's name to register, 765
arrangements by company with, 724—752
articles as to, 95—100, 104, 105, 110—113, 114
authorizing proceedings, 398
bankrupt, 284, 288, 1130—1132

set-off by, 1160—1162
bearers of share wan-ant are not, 310
bearing losses, 639, 640
body corporate may be, 63, 67, 1115, 1122, 1123

rectification of, when holding shares ultra vires, 1114
voting power, exercise of, 307, 308, 392, 393, 1344

bmlding society, withdrawal, 1141, 1142
colonial, register of, 195, 1334, 1335
compromise by company with, 724—752
contract with company, 92
contribution by, on winding-up, 823, 1158, 1364
damages against company bv, 226
death of, 196, 284

estate entitled'to dividend, 301 (note)

liability of representatives as contributories, 1115—1118
registration of, 285
transfer of shares of, 284

debentiu-e-holders are not, 307
definition, 95, 203, 307, 1331
dissenting to reconstruction scheme, 1282, 1285

arbitration to ascertain value of interest, 1290, 1291
liquidator purchasing interest of, 1282
petition by, for compulsory or super\'ision order, 1289,

1290
scheme of arrangement, 727, 728
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JIEMBERS

—

continued.

entitled to assets, 87, 1377, 1380
entry in register of, 20H

after winding-up, 1101
fully paid, are contributorics, 1091
infant, 234
holding debentures, 417
increase of, beyond authorized mniiljer, 84
joint holders constitute one, 88 (note)

liability of, 69, 255, 823
after forfeiture of shares, 277
business carried on with insufficicnit number, 10, 14, 1363
company not formed for profit, 85
on reduction of capital, 638, 675
unlimited company, 8, 1158

lien of company on shares, 273
list of, in registration under Part VII., 26 and note, 27
lunatic, 1114
majority of,

acting oppressively, 396—398
restraining, 158, 306, 403, 404

altering objects of company, 696
how ascertained, 25, 376

married women, 1112—1114
maximum number of, for private company, 9, 88, 1364
meetings of, 376. Sec also " INIeetings.

"

minimum number of, 7, 14, 47, 1326
carrying on business with less than, 10, 14, 1363
winding-up when less than, 789, 791

minority,
proceedings by, 396—398, 403, 404
restraining majority, 158, 306, 396, 397

misdemeanors by, 1078—1080
money due from, is a specialty debt, 91
notice of meetings to, 387 and note, 388, 399—401

to, of presentation of transfer, 285, 286, 297, 298
not necessarily a shareholder, 782 and note
obtaining copy of balance sheet,

deed of settlement, 50 (note)

memorandum of articles, 50, 1330
register, 193, 194, 1333
statutory report, 379 and note, 1342

print of assurance company's deposited accovints, etc., 418
of companies not formed for profit, 85, 86, 115

foreign company, 1140 (note)

limited partnership, 802
private company, 7, 9, 14, 88, 1326

articles as to, 140
unlimited company, 8, 1158, 1326
provision in memorandum as to, 119
two classes of, 1130

past, 1154—1156
liability of, as contributorj', 1136, 1137, 1152—1156

personal representatives of deceased, 284 and note
liability of, as contributories, 1115

—

1118
petition by, 818, 824, 825, 835
position of, in case of forged transfer, 280

on reduction of capital, 639, 675
prosecution of, in winding-up for criminal offcncos, 1077—1083
ratification by, 1128, 1129
register of, 191—202, 1331—1334

removal from, 232, 1101, 1106, 1376
resolution proposed by, 387
restraining directors, 398
rights of, 255

alteration on reduction of capital, 640 and note
reorganization of capital, 720

on increase of capital, 314, 315
to inspect register of members, 193, 194, 1333
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UEMBEB.fi—continued.
right to inspect register of mortgages, 550, 1358

obtain copies of company's books and documents, 193, 194, 133
transfer shares, 283

when bearer of share warrants may exercise, 311

service of notices on, 751
set-off by, in winding-up, 1153, 1158—1164
setting aside contract, 397, 403, 404
Stannaries companies, list of, 193 (note)

subscribers to memorandum are, 203
summoning a meeting, 381, 1344
transfers by. Sec " Transfer of Shares."

trustee in bankruptcy may be registered as, 1131

trustees, 192, 193, 284, 285 and note

unliniited liability of. Sec " Unlimited Liability."

votes of. Sec " Votes and Voting Power."
when director does not acquire qualification shares, 350

MEMBERSHIP,
by estoppel, 210, 211

signing memorandum, 203
commencement

,

by application and allotment, 205
piu-chasing shares, 284
signing memorandum, 203

entry of, in register, 191, 1331
contract 'of, 90, 191—247
effect of, 91

forfeiture on, 277
entry on register, condition precedent to, 205
execution of transfer not essential to, 1121, 1122
infringement of rights of, 91
perpetuity rule, relation of, 288
receipt of dividends as constituting, 1116, 1121
right to transfer shares, 283
termination,

by death, 284
dissolution. 992
forfeiture, 275. 277
sale, 284

entry of, in register, 191, 1331
when calls are paid in advance, 263

shares issued at discount, 256

MEMORANDUM OF ASSOCIATION, 7, 8, 47—93, 93, 94, 114-119,
1425, 1426

alteration, 82, 1327, 1328
after signature, 13, 204, 1104
capital clauses in, 83, 257, 313, 318
conditions'in, 48, 49
objects, 68, 69, 691—719, 1328. See " Objects of Company."
on reduction of capital, 637, 689 (note)

reorganizing share capital, 720
resolution for, 695, 701, 702, 709—719, 1327
restriction on, 1327

amount of capital, stating, 47, 69, 70, 95, 118, 123—125
Articles filed vvith, 8
attesting, 8

borrowing powers in, 94, 445
cannot relieve from liability for payment of shares, 70, 255
capital clauses in, 95, 118, 123—125

alteration, 83, 257, 313, 318
capital, statement of, 47, 69, 70, 95, 118, 123—125
construction of, by originating summons, 93

by reference to Articles, 66, 317, 318
contents of, 47, 1326, 1327
contract created by, 90, 92
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MEMORANDUM OF ASSOCIATION— co/t^uiwc/.

copies for members, 50, 1330
effect of, 91, 1329
implied notice of, 364
inspection of, 42, 215 (note)

is public document, 364
liability of membei's, statement of, in, 47

under, may be added to by Articles, 317 and uoto
•• limited," as part of name, 47, 6!», 1326, 1327

licence to omit, 55, 58, 1330
minimum subscription, fixing, 87
minute of reduction of capital, to form part of, ()73, 074, 080 (note),

1339
name of company must be stated in, 47, 1326, 1327. See also "' Name

of Company."
not a deed, 8

objects, 47, 58—69, 1326. 1327
alteration of, 68, 69, 691—719, 1328
conflict in, 66, 67
general, 93, 94
must be specified, 47, 58
special, 119—123

of company, limited by guarantee, 8, 47, 114, 118, 1429
limited by shares, 8, 47, 93, 95, 1326, 1425, 1426
when word " limited " omitted, 114—116
without share capital, 8, 117, 1426

of unlimited company having share capital, 8, 119, 1327, 1430, 1431
power to charge \mcalled capital by, 94, 445, 446

issue shares at a discount, ultra vires, 69, 70
prospectus, setting out, in, 215, 217, 218
purchase of company's own shares, authorization of, by, invalid, 71

reduction of capital, cannot empower, 637 (note)

minute of, embodying in, 673, 674, G89 (note),

1339
registered office, situation of, must be stated in, 47, 1326, 1327
registration of, 10, 11, 1329, 1339

fees on, 43—45, 1422, 1423
setting out rights of different classes of shares, 316, 317
stamp duty, 8, 1327
statutory, provision as to, 1326—1329
subscribers to, 7, 8, 47, 204, 1104, 1327

are members, 13, 203
cannot take less than one share, 47, 203
firm cannot be, 1120
insufficient number of, 12
liability of, 1102—1104
number for ordinary company, 7, 8, 12, 47, 1326

private company, 7, 47, 1326, 1364
registration of, in register, 203
Rule in Spargo's Case, 265

unlawful objects in, 68, 69

MEiMORANDUM,
of advertisement in Lomlon Gazette, 1015, 1022

MEMORANDUM OF SATISFACTION, 540, 544—5 16, 1357

MINERS,
preferential payment of wages in winding-up, 1213

mi>;es in the stannaries.
Sec " Stannaries Companies."

MINIMUM NUMBER OF MEMBERS,
(See " Members."

MINIMUM SUBSCRIPTION, 87, 221—22(i, 1351

allotment when, not reached, 222
amount payable on application, 222
before commencement of business, 329
conditions as to, 222, 223
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JMINIMUM SUBSCKli'TlON—co/t<tnw('(/.

fixing, 87, 222
making up, by shares acquired under voidable contracts, 225
not applicable to private comjaany, 10, 222

reached, 223, 224
relaxation of conditions in cases of second allotments, 223
statement of, in prospectus, 215, 1347
Stock Exchange requirements, 218, 22G
to memorandum, 47

MINING BUSINESS, 5

MINING COMPANY,
borrowing powers of, 62, 63
may purchase siu-face, 65
object, clause for, 119

MINORITY,
in scheme of arrangement, 727
proceedings by, 396, 397, 403, 401

MINUTE,
must be embodied in memorandum, 673, 074, 689 (note), 1339
of reduction of capital, 648, 672, 673, 681, 684—689, 713. 710, 735,

736, 1339

MINUTES,
articles as to, 109
blanks in, 375 (note)

chairman signing, 391
of directors' meetings, 303 and note, 375, 450

meetings of company, 398
ci'editors and contributories, 930

secretary's duty as to, 375

MISAPPLICATION,
by directors, 346, 347

MISCONDUCT OF DIRECTOK, 357

MISCONDUCT OF MANAGING DIRECTOR, 373

MISDEMEANOR,
by officer of company, 1078—1080
concealing debts on proceedings for reduction of capital, (575

destruction of books, 997
fraudulent statements in statement in lieu of prospectus, 237 (note)
generally, 1078—1080
hisei-tion of false number or names in contract for sale of shares, 203

(note)

summary remedy for, 1054

MISFEASANCE CLAIMS,
mortgage of, 575, 1057
sale of, 1035

MISFEASANCE PROCEEDINGS, 1054
affidavit of documents in, 1061
against auditors, 414

directors, 1054, 1056, 1459
dividends, for improperly paying, 82
payment of costs by, 343, 344

liquidator, 1007, 1008
personal representatives, 1050, 1057

appeals in, 1062
appHcation for, 105, 1070, 1458, 1459
consent of assignee to, 1057
costs in, 1061
delay in bringing, 1060
directions in, 105S, 1072
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MISFEASANCE PROCEEDINGS—con^t/uuT/.

evidence in, 1058, 1059, 1060, 1072, 1459
hearing, 1059
in relation to formation of companx', 1054
inspection of documents in, lOdI, lOiO, 1071
interest, order for, in, lOGl, 1072, 1074
in voluntary w-inding-up, 1055, 12H9, 1388
moneys due from debenture-holder in, cannot be set off, 019
motion for, leave to bring, 1058, 1459
opposing, 1060, 1061
order on summons in, 1061, 1062, 1072—1077
persons entitled to proceeds of, 1057
pleadings in, 1061
points of claina and defence, 1061
leport of official receiver on application for leave to bring, 1058
respondents to, 1056, 1057, 1059— 1062
rights of liquidator to bring, 1055
rules for, 1458, 1459
sanctioning, 1055
scheme of an-angement order as to, on, 728, 729, 1057
service of application for, 1058, 1459

summons in, 1059, 1459
set-ofi not applicable in, 1060, 1061
statutory provisions, 1388
staying, 1060, 1061
summons, 1058, 1059, 1071, 1072

for leave to bring, 1058, 107(t

when claims have been sold or mortgaged, 1057

MISREPRESENTATION, 226—241
by agents, 228

directors, 228
secretary, 374

evidence in action for, 227
fraudulent, 277, 278
ground for surrender of shares, 71, 72
inducement to take shares by, 230
in prospectus,

action for, 238—241, 247, 248, 1350, 1351
statement in lieu of prospectus, 229

innocent, 155
material, 227, 228
order for striking off register, because of, in prospectus, 197
remedy for,

common law action of deceit, 235—238
statement must be made to person aggrieved, 228, 229

MISSTATEMENTS,
in prospectus not cured by reference, 212
material, 227

MISTAKE,
application for rectifying rcgistei-, 1121

shares under, 207, 208, 1107, 1121
in advertisement of petition to wiiul up, 839 and note

articles corrected by special resolution, 90
register of members, 1127
transfer of shares, 290

mutual, effect on allotment, 234
of fact, 240

MODIFICATION OF CLASS RICHTS,
articles as to, 100

MODIFICATION OF CONTRACTS,
particulars of, required in statutory report, 221, 330, 380, 1349

MONEY,
borrowing and lending, object clause for, 94. ISec aluo " iJorrowiii'

Powers."
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jMONEY—continued.

company advancing, to shareholder al'ter notice, l'J2

liquidator banking, 961 and note, 962, 965, 967, 968
paid on application when no allotment made, 225, 22G
payment of, at time of creation of charge, 448 (note)

refunding, by petitioning creditor, 888, 889
retainer of, as against receiver, 576

MONTH,
definition, 377 (note), 389 and note

MORTGAGE,
by liquidator, 1005
liquidator selling property in, 1190, 1191
of claims for misfeasance, 1057

shares or debentiu'es, 185, 186, 1S7, 18H

MORTGAGE BY COMPANY,
Bills of Sale Acts do not apply to, 452
by way of guarantee, 62
calling in, 470
clogging the equity of redemption, 186 and note, 187 (note), 453, 471
comprised in debentxu-e trust deed, 500, 501, 522, 523
copy must be kept at registered office, 539
Deeds of Arrangement Act does not apply to, 452
equitable, 470, 484 (note), 486
false statement of, 1080
foreclosure of, 453
interest on, 448 and note
lender's duty on, 449
may be by debentxu-es, 452
of book debts, 446

capital, 444—446
postponement of debentiu'e to, 454, 455 and note
priority of, over debentures, 453—456
redemption, 470
register of, 555
registration of, 534—554. See " Registration of Mortgages and

Charges."
re2)ayment of, 450, 451, 470
restrictions on creating, to rank pari passu with debentures, 454,

455
security for, 62, 445, 446
specific performance not obtainable, 186
stamp duty on, 484, 486
statement of, outstanding on 1st July, 1908. .554, 553
subsequent to debentures,

restriction on creation, 454, 455
substitution of fresh property, 538
transfer of, 62
what are, 535 (note)

may be charged, 62, 445, 446

MORTGAGEE,
action by, on winding-up order, 896
appointing a receiver. *See " Receiver."
ascertainment by, of company's borrowing powers, 449
clogging the equity, 186 and note, 187 (note), 453, 471
contributory, liability as, 1108, 1109 and note, 1139
distress by, after winding-up, 893
enforcing calls on contributories, 1167
foreclosiu-e proceedings by, 453
not concerned with application of moneys, 448
notice by, calling mortgage in, 470
petition by, 820, 821 and ruote

position of, on distribution of assets, 1190, 1191
postponement of, 453, 454, 455 and note, 456
remedies of, 185, 186
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MORTGAGEB—continved.
sale by, 185
set-off by, 1239
specific performance against proposed, 18fi

MOTION,
for appointment of receiver, 566, 580

extension of time for filing contract, 271, 272
registering nioi-tgages, 550, .5-52

rectification of register, 199, 201, 202
seciirity for costs on appeal against windini^'-u]) oi'der, .SS2 and note

in misfeasance proceedings, 1058. 1459
winding-np, 1014

service of notice of, wdth writ, 580 (note)

to enforce order by Scotch or Irisli Court, 1026
stay winding-up proceedings, 882
vary master's certificate, 615, 616 and note

MOTOR-CAR COMPANY,
object clause for, 122

MUTILATION
of company's books, 997

MUTUAL BENEFITS,
registration of company for, 6

MUTUAL DEALINGS,
set-off in cases of, 1230—1239

MUTUAL INSURANCE COMPANY,
accounts of, 414—419, 420, 425, 420, 427—4.31, 442, 443
liability of members of, 85
object clause for, 122
winding-up,

mortgagee's liability as contribut ay, 1139

MUTUAL MISTAKE,
effect on allotment, 234

NAME,
infringement of, 51, 52
right to use, 52

liquidator's, 575 (note), 600
wrongful use of, as director. 239, 240

NAME OF COMPANY, 50^54. 1327
" and reduced," 638, 1338

dispensing with, 638, ()69—672, 074. 1338
application to bring action in, 1013

bills of exchange, etc., on, 324-326
change of, 54, 55, 698, 699, 712. 1327. 1328
engraving on seal, 321, 1342
fraudiilent, 54, 367 (note)
" Geneva Cross," leave to use word, in, 54
identical with that of existing company, 50
" Imperial," leave to use word. in. 54
license to incorporate certain s|i('cijil words in, 54
" limited," last word in, 47, 1326. 1327

dispensing with, 55—5S. 1330
liquidator using, in actions, 1006
mistakes in, when, ignored, 324
omission of, 322—323. 1342
public notice of, 54, 321, 1341, 1342
" Red Cross," leave to use word. iji. 54

refusal of, on registration, 1

1

removal froiu register, 764
petition to restore, 765—768

" Royal," leave to use word, in, 54
imauthorized use of, in actions, 397
wrongly stnted in jietition to wind-up. 839 and note. 840

L
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NAMES,
entry in register of members, 203

order of trustees', 285
members', inclusion of, in annual summary, 249

NATIONAL DEBT COMMISSIONERS,
petition by, to wind up savings bank, 819

NATIONAL INSURANCE ACT, 1911,
preferential payment of contribution imder, 1213, 1214

NEGLIGENCE,
estoppel created by company's, 297
of liquidator, 995, '996

receiver to leave and pass accounts, 578
secretary, 374

NEGLIGENTLY CERTIFYING TRANSFERS, 293, 294

NEGOTIABLE INSTRUMENTS, 321—323
certificates are not, 279
coupons, 464, 467 (note), 499 (note)

debentures to beai'er, 463, 466
power to issue, 322, 323
production of, before voting in winding-up, 1241
ratification of unauthorized issue of, 323
scrip certificates to bearer, 463
share warrants, 310, 463 (note)

NEW CHAIRMAN,
election of, 391

NEW TRUSTEE,
appointment of,

jarovision for, in debenture trust deed, 507, 516
vesting declaration by Court, 475

NEWSPAPER,
advertisement in,

article for notice by, 136
keeping memorandum of, 1015
of prospectus, 217 and note, 218, 492 (note)

NEWSPAPER COMPANY,
libel action against editor, 66

NOMINAL CAPITAL,
See " Capital."

NOMINATION,
of director, 90

NOMINEE,
application for shares by, 207, 208, 1111

NON-CUMULATIVE PREFERENCE SHARES, 76

NON-EXISTENT COMPANY,
solicitor's liability for conducting action by, 399

NON-TRADING CORPORATION,
have no borrowing powers, 62, 63

NOTICE,
advertisement of ijetition to wind up. effect of, 838
articles as to, 113, 136, 150
by advertisement, 388 and note

article for, 136
banking company intending to register undei- Part VTL, 27
mortgagee calling in loan, 470
mortgagor of intention to redeem. 470
post, 206, 207. 1363
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NOTICE

—

continued.

by production of probate of deceased member, 285
of allotment of shares, 205, 206

alteration of capital, 83, 84 and note
objects, 695, 696, 699, 706— 70S, 718

alteration of charter, 37, 3S
appointment to settle lisi, of contribntories, 1092, 1094
call by liquidator, 1170, 1177, 1180
class meeting, 729, 730, 740, 741
dismissal of employees by appointment of receiver, 57(i

dividends,
in debenture-holder's action, 632, 633
in wdnding-up, 1242, 1243, 1249, 1251, 1469

document containing true statement not sufficient, 235
equitable interest in shares, 192
final settlement of list of contribntories, 1093, J097
first meetings of creditors, 926, 932—933, 1465
increase of number of members, 84 and note
intention to appear at hearing of winding-up petition, 853, 854, 1452

forfeit shares, 276
limitation of powers of directors, 364, 365. 366 and note
meetings, 384, 385, 387, 399—403, 1344
presentation of transfer, 285, 286, 297, 298
proposed amalgamation, 753, 758—-760

resolution by shareholders, 387
reduction of capital, 673, 674, 685, 686, 1445

of intention to oppose, 668, 669, 1445
petition to confirm, 656, 657, 1442

rejection of proof of debt, 1241, 1246, 1247, 1464
situation of office of colonial register, 195, 1334

registered office, 321 and note, 1341
trust, not to be entered in register, 191, 192, 1332. 1333
withdrawal,

consent to act as director, 239
of offer to take shares, 206, 207

on application to transfer proceedings in winding-up, 814, 816
preliminary to striking company's name off the register, 704, 765
pm-chaser "for value without, 294, 295, 296, 297
secretary's duties to send out, 374
service of,

by post, 31, 388 and note, 1018, 1363, 1450
on company incorporated outside Ignited Kingdom, 31

debenture-holders, 457, 468
out of jurisdiction, 1027, 1028

to auditors, not notice to company, 413 (note)

members on increase of capital, 314, 315
official receiver of winding-uji order, 871, 872

when there are conflicting claims to shares, 293, 294
statements in prospectus subseqtiently become false, 212

NOTICE OF APPEAL,
from winding-up oi'der, 883, 885
in winding-up proceedings, 1030

NOTICE OF TRIAL,
in debenture-holder's action, 601

NOVATION,
by creditor, 75()

payment of premium, 756 and note
policy-holders, 755—757, 758

on reconstruction, 1285 and note

NULLITY, .

forged sliare certificates, 282

NUMBER,
banking partiiershij), of i)ersons constituting, 3—

5

carrying on business with insufficient, of sliarelmlders. 14

foreign corporation, of persons constituting, 7
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NUMBER

—

continued.

illegal association, of persons constituting, fi

increase in, of members, notice of, 84
minimum, of persons for a private company, 7, 14. 1326

any other comjjany, 7, 14, 1326
winding up when less than, 789, 7f)l

of members in a private company limited to, 50. .0, 88, 1364
article as to, 140

of signatories tp memorandum, 12, 1326

NUMBERING,
debentiires, 404
shares, 20.3, 2f)S

OATHS, 1391
commissioner's fee for taking, 84r) (note), lOlfi (note)

consuls taking, 1017

liquidator administering, 1242

to proof of debt, 1240, 1463

OBJECTIONABLE WORDS,
use of, in name of Companies, r)4

OBJECTS OF COMPANY,
abandoning. 695
alteration of, 66, 691—719, 1328

change of name on, 69S
consents to, 698
creditors assenting, 696

dissenting, 696
dissentient meiubers, 696, 697
meetings for, 695
notices to creditors and others, 695. 096, 699. 705— 708, 718
order sanctioning, 69, 695, 699, 709—718

conditions attached to, 698, 099
registration of, 099, 700 and note. 1328

permitted, 093—095
Ijetition to confirm, 095, 700—703

advertising, 095, 090, 705—708
affidavit in support, 097, 703. 704. 705
costs, 098
directions on, 090, 705
evidence, 097 and note, 703, 704, 705 and note
notices to creditors and others, 095, 090, 705—70S
procedure on, 090, 705 and note
service on Board of Trade, 099
title to proceedings, 097

resolutions for, 08, 09, 095, 701, 702, 709—719
statutory provisions as to, 1328, 1329
s\ibstitution of memorandum and articles on, 09^, 713, 719
to what companies applicable, 092, 693

ascertainment of, 59
cannot be exceeded, 58 and note
clauses in memorandum as to,

banking company, 119, 120
brewery and distillery company, 1'20

building company, 120, 710
charity, 123
college, 123
colliery iron, etc. company, 120
common forms of, 93, 94, 700, 701. 709—712, 719
financial company, 121, 701
gas company, 122
golf club, 123
guarantee and indemnity business, 711, 712
liotel com]iany, 119
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OBJECTS OF COMPANY—contiyiued.

clauses in memoranduin as to

—

continiied.

insurance company, 121
investment company, 119, 700, 701. 709, 710, 719
land company, 120, 709
livery stable keepers, 122
mining company, 119
motor ear company, 122
mutual insurance, 122
political club, 122
Portland cement manufacturers and limebnrners. 120

]iurcliase of concessions, 93
^oodvdll, .9.J, 94
land, 9:i, 709, 710

railway companj', 122
sliipping company, 119
stationers' business, 121
swimming baths, 121
tailors' business, 121
to accept compositions, 94

acquire concessions, 121
borrow money, 94, 710, 719
do ancillary things, etc., 94
draw promissory' notes, etc., 94
form foreign company to work foreign concessions, 122

invest moneys, 94, 700, 701, 710
lend money, 94, 700, 701, 710
manufacture porcelain clay, 120
obtain Acts of Parliament, 94
pay pensions, 94
procure registration abroad, 94
sell property of company, 94

tobacconists' business, 121 '

trade protection, 122
trustee and executor companv, 120, 711

special forms of. 119—123, 700, 701, 709—712, 719

usual powers included in, 93, 94
wharfinger and warehouseman, 710

combining, 693, 69-t

conflict of, 6(i, 67
construction of, 58—61

distinguished from mere powers, 61

extension of, 59, 60, 693—695
general words as to, 61

implied powers of attaining, 62
inconsistency of powers in furtherance of, 67

memorandum stating. 47. 1326, 1327
must be specified, 68
restricting, 695
ultra vires, 58
unlawful, 68, 69

OFFENCES,
by company, 326. 1406
criminal,

prosecution for, in winding-up. 1077— 10S:>

OFFER,
111 members on increa.se of capital. 314. 3h't, 310

take sluires, withdrawal befor«> notice of allotment. 2(Mi

OFFER AND ACCEPTANCE,
in underwriting contract, 180, 181

may be inferred from conduct, 180. ISl

OFFICE,
of colonial register, notice of .situation of, 10."i. 1334

registered, 47, 58. 321 and note, 1326. 1341

See nUo " llegistered Office of Company."
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OFFICE COPIES,
of company's documents. See under " Copy documents."

proceedings in winding-up, 1016, 1017

OFFICERS OF COMPANY,
bankei-s, 1056
cannot be auditors of the comjjany, 405, 408
misdemeanours by, 1078—-1080

misfeasance by, 1054
misfeasance proceedings against, 1056
prosecution of, for criminal offences, 1077—1083
solicitors, 92, 93, 1056
when not contributories, 1139
who are, 1056

OFFICES FOR THE REGISTRATION OF COMPANIES, 41, 42.

1396, 1409

OFFICIAL QUOTATION,
See " Stock Exchange."

OFFICIAL RECEIVER,
accounts of, 951
appeals against decision of, 959, 1013, 1014
appearance of, on application to stay winding-up, 882
appointment as receiver and manager in debenture-holder's action,

569, 584
assent of, to judginents in debenture-holder's action, 604 (note)

assistant, 904
attending examinations, 904

private examinations, 1043
public exairdnation, 1047
taxation of costs, 1193

becomes liquidator on release of liquidator, 988
continuing, as liquidator, 939, 945, 946
definition, 814 (note), 903
deputy, 903
discharge of duties by, 904
duties, statutory, of, 905

of, when winding-up order made, 879
fees of, 949—951
filing memorandum of advertisements, 1015, 1022
handing over assets to liquidator, 950, 951
income tax, claiming relief from, 1218, 1219
incm-ring expenses when no assets, 904, 905
not liable for costs of public examination, 1051

liquidator in a voluntary winding-iip, 1267
respondent to appeal from winding-up order, 885

notice to, of order to transfer, 814, 817, 818
winding-up order, 871, 872

presenting petition for winding-up, 819
under supervision, 1296

provisional liquidator,

appointment as, 849, 850, 852, 903, 904, 1371, 1452
receiver for debenture-holders, 905
removal of, 903, 1480
remuneration of, 949, 950
report of,

as to result of meetings of creditors, 937, 943, 944
on application for special manager, 905, 906

to bring misfeasance proceedings, 1058
limited partnership, 925, 926
proposed compromise or arrangement, 1037, 1038

preHminary, 924—926, 1370, 1371
public examination gi-ounded on, 1047—1049

retaining petitioning creditors' solicitor, 873
right to information from liquidator, 961
rules as lo, 1480—1481
settling list of contributories, 1092 (note)
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OFFICIAL RECEIVER—coHi5m?/crf.

statement of affairs for, 908—926
statutory pro\-isions as to, 1370, 1371
summoning first meetings of creditors, 920, 932, 933

OMISSION,
from prospectus, not cured by reference, 212
material, 227

OPINION, ^

statement of, in prospectus is of existing fact, 212

OPTION,
mortgagee's, under the mortgage may clog the equity, 471
to purchase, 171-— 177

take further shares in paA^inent of underwritiiic commission, 179,

180,2^.5

ORAL AGREEMENTS, 323, 324
contract relating to shares, 20")

statutory provisions, 1346

ORDER,
accounts and inquiries under, 608
alteration of capital provision in memorandum, 318
appointing committee of inspection, 941, 946

' Kquidator, 938, 939, 9^5, 1456
new liquidator, 954, ,95-5

provisional liqmdator, 850, 851, 552, 1452
receiver and manager, 566, 567, 568, 580—55-/

special manager, 905, 907 , 1455
as to summoning meetings for scheme of arrangement, 730, 737
balance, 1170, 1171, 1172, 1185, 1186
charging, for solicitors' costs, 618, 623, 1034, 1035

makes creditor a secured creditor, 1204
directing criminal proceedings in winding-up, 1081, 1082
dismissing ^vinding-up petition, 832, 833, 855, 859, 861, 865, 866. 871,

878, 879
enabling sale to be made after dissolution, 475
extending time for filing particulars of mortgages, 549, 550, 552, 553,

604 (note)

return of allotments, 268, 272, 273
fixing security by i-eceiver, 570
for advertisement of petition to sanction amalgamation, 755, 758, 760

calls by liquidator, 1167, 1170, 1179, 1180, 1462
compensation on ground of misfeasance, 1054
corrections in pai-ticulars of mortgages, 549, 550
directions. See '" Directions."
dissolution, 992

deferring, 1303, 1304, 1322
setting aside, 994, 995, 1304, 1322—1324

distribution of assets, 1258, 1261, 1262
filing of statutory report, 381
foreclosure in debenture-holder's action, 557

judgment on, 607
holding of statutory meeting, 381
immediate sale in debentuje-holder's action, 500, 564—565

inspection of register, 194
inspection of books in winding-uj), 999, 1001, 1002
interim distribution in dei>enture-holder's action, 010. 620, 621
judgment in debentuie-holder's action, 604
payment bv liquidator of unclaimed assets into bank. 975. 980,

1478
of call by contributory, 1171. 1184, 1462
out, of unclaimed assets, 971. 974, 970 and note. 1479

private examination in winding-up. 1039. 1067 , 1459, 1460
jniblic examination, 104S, 1062. 1063, 1457. 1458

discliarging, 1049. 1063
rectification of register. 198, 200, 202

in winding up, 1099, lUlO. IKd- 1137
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ORDER

—

continued.

for reduction of capital, 638, 672, 673, 670—684. 1445
as to list of creditors, 653, 654, 669. 671
rules, 1441—1445

release of liquidator, 987, 989, 1480
reorganization of capital, 720, 723, 724
rescission, 226
security of costs, 829, 830, 831
special banking account of liquidator, 962, 965, 1473
substituted service of winding-ui^ petition, 842, 844, 1451, 1452
tT-ansfer of proceedings in winding-up. 813, 814, 817 and note,

1455
warrant of arrest for failure to attend public examination, 10r>l,

1068, 1458
in debenture-bolder's action, various forms of, 598—600

Stannaries, enforcing, 328
winding up. See " Winding-up."

(under supervision). See " Winding-up (under super-

vision)."

(voluntary), 1264, 1292, 1294—1296, 1314—1324. See
" Winding-up (Voluntary)."

nunc pro tunc, 198
on further consideration, 616, 622—632

misfeasance summons, 1061, 1072—1077
appeal against, 1062

petition to wind up. See " Winding-up.""
proceedings by member against company, 397, 398, 403, 404

rectification of register, 196—200, 202, 203
registrars',

adjournment to judge on, 616, 1013 (note), 1014, 1448
moving to discharge, 817 and note, 1013 (note), 1014, 1030

remo\'ing liquidator, 954, 955
representation, in debentiire-holder's action, 557
restoring company's name to register, 765—767, 768—772
restraining reconstruction scheme, 1313
sanctioning alteration of objects, 69, 695, 697, 699, 709—718

amalgamation, 753, 763, 764
powers of liquidator, 1036, 1038
schemes of arrangement, 729—731, 742—752

setting aside fraudulent prefei-ence, 1086, 1088, 1089
" striking out," 197
St. Thomas' Dock, 860 and note, 877, 878
to proceed with actions in winding-up, 899, 900, 901
transferring actions on winding up, 901—903, 1454

in winding-up under supervision, 1268, 1321
transferring winding-up proceedings, 813, 814. 817, 1454
varying list of contributories, 1093, 1098—1099, 1461
vesting, 475

property of unregistered companv in liquidator. 1002, 1003,

1004
winding-up. See " Winding-up."

ORDINARY RESOLUTION. See " Resolution."

ORIGINATING SUMMONS,
construction of memorandum and articles by. 9,3

fees on, 1014 (note)
for extension of time for registration of mortgages, 550

inspection of register, 201
sanction to scheme of arrangement. 729

sell a settled business, 160
transfer of proceedings in winding-up, 816 (note)
voluntary winding-vtp in, 1269, 1270

•' OTHERWISE THAN IN CASH,"
returns where shares issued, 267
statement of shares or dt^lx^ntures issued, in prospectus. 215
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OVERDRAFT,
is borrowing, 03, 447
not loan capital, 483

PARAGRAPHS,
division of articles into, SO, 1329

PARCELS,
in agreement for sale of business, l(i7

debentiu-e stock trust deed, 500
debentm-e trust deed, 515

PARI PASSU,
when debentures rank, 465

PARLIAMENT,
Board of Trade's report to, of insuriinco companies accounts, 419
privilege of, 998, 999, 1045
Treasury, returns by, to, 964

PAROL CONTRACTS, 265, 323, 324, 1346

PARTICULARS OF MORTGAGES AND CHARGES, 537, 541—544,
549, 550, 1355

PARTIES,
to debenture-holder's action, 557

trust deed to secui-e debentm-es, 477

PARTLY PAID DEBENTURES, 529, 530

PARTNER,
in limited partnership, 802
liability of, as contributory, 1120, 1121 and note, 1139

when unlimited, 1144, 1149 (note)

of liquidator acting as solicitor, 1032

PARTNERSHIP,
cannot be signatory to memorandum, 1120
definition, 4, 6

liability of, as contributories, 1120, 1121
limited. See " Limited Partnership."
when registration essential, 4, 5, 1326
winding-up, 782 and note, 785 and note

PASSING, •

receiver's accounts, 578, 593—597

PAST MEMBER,
liability of, as contributory, 1130, 1137

PAST SERVICES,
not good payment for shares, 200

PATENT,
assignment of, 522
purchase of, by the company working it, 65

PAYMASTER-GENERAL, 20
powers of, concerning deposits by assurance companies, 18, 19

PAYMENT,
" at the time of the creation of the charge," 448 (note)

by cheque, subsequently dishonoured, 224 and note, 225
liquidator. Sec " Liquidator."
receiver, 473, 474

into Court, 578, 5S4, 5S5, 596
for debentures, 457, 458

goods after winding-up order, 888
into Court,

hy receiver, 578, 584, 5S5, 596
in action for rescission of contract, 278
when creditors oppose reduction of capital, 467, 074
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PAYMENT--con«'m«rrl
of commission, 178, 1353, 1354

directors, 340, 368
dividends, 73, 76, 300, 304

in winding-np, 1243, 1244, 1245, 1504 y

income tax by company, 300, 301
interest dvuing construction, 80, 81, 1354

out of Court,
deposit made by assurance company, 757; 758, 773—778

preferential. See " Preferential Payments."
with knowledge of winding-up jjotition, 888, 88'J

PAYMENT FOR SHARES,
agreement for,

in application form, 261
balance on wanding-up only, 257, 1340, 1341
by bonds, 265 (note)

crediting compensation payable, 259
exchange for debentures issued at discount, 255
instalments, 260, 261
overdvie coupons for debentvue interest, 266
service, 260, 266
setting off purchase money, 259
settlement of account, 260
subscriber, 203, 204, 266, 1102, 1104
taking fully paid shares from promoter, 266

calls, 261
certificate issued on, 279, 282, 1354
estoppel of company, 256
forfeited shares issued as fully paid, 256
forfeiture for non-payment, 273
in advance, 263

cash, 259
kind, 265
winding-up, 257, 1091

interest paid diuing construction, 81

issued at a discount, 256
premium, 257

liability for, 69, 255, 823
lien of company, 273
mode of, 70, 259
on allotment, 257
otherwise than in cash, 259, 260, 264

by goods, 266
contract for, 264—271
no real consideration, 266

payment into Court in action for rescission, 278
qualification shares, 329, 338, 348 and note
receipts for, after issue of certificate, 282 (note), 2S2, 2S3

in transfer,

estoppel by, 296, 297
release of liability for, by forfeiture, 275
return of amount, 257—259
set-off on, 260
time for, 255, 257, 261
wrongly credited, 266

PENSION,
of employees by company, 65
object clause for, 94

PERJURY,
in winding-up proceedings, 1053, 1054

PERPETUAL DEBENTURES, 470, 471

PERPETUITY RULE,
effect of, on right to require transfer, 288
with regard to irredeemable debenture stock, 471.
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personal estate,
shares are, 283

PERSONAL REPRESENTATIVES,
distinguishment of, in list of contributories, lO'Jl, l(l!t2, llIU 1, lll'JU,

1100
distributing assets without providing for calls, 1117, 11 IS

liabilit\- of, as contributories, 111.")— 1118
misfeasance proceedings against, lOoG, 1057

payment of dividend in winding-up to, of deceased foreigner, 1244
petition to wind up, jiresentation by, 823

.
registration of, as members, 284 and note
statutory advertisement for debts, 1117
transfer of shares by, 284, 29<i, 1333
voting power of, 307, 393

PETITIONING CREDITOR,'791—794, 818, 819—823
affidavit verifpng petition by, 845, 84(), 848 and note
amount of debt of, 791, 823
bearer of share warrant, 824
before maturity of debt, 820
buying debts, 820
contributorv, 823, 824, 862
costs of, 867—871
debentm-e trustee, 821, 857, 859, 8(J0, SGI, 802
debt disputed, 866
executor may be, 823
failing to a23pear, 866, 871
garnishor, 821, 822
in arrear with calls, 825, 826 and note
judgment creditor, 822, 823, 862
mortgagees, when mortgage transferred, 820, 821
notice to, of intention to appear at hearing, 853, 6'J 4, 835
pavment of debt of, 869
policy-holder, 786, 787
repayment by, 822, 888, 889
retainer of solicitor for, by official receiver, 873
rules as to, 1451, 1452
Scotland, rule in, 823
seciu'ed, 821
secui-ity for costs, 818, 829, 830, 831
shareholder, 824, 858 (note)

when debt unliquidated or unascertained, 822
withch-awing jjetition, 865—867

refunding money i)aid on, 888, 889

PETITIONS, 637—778
combining several matters in one, 697
for amalgamation of assurance business, 752, 753, 757, iOU— t6o

payment out of deposit, 773, 776, 777, 778
on reduction of capital, 637—691, 645—<)49

reorgamzation of capital, 721, 722, 723
to con£Lrm alteration of objects of company, 69, 695, 7(10—703

restore company's name to register, 765, 766, 707, 708
sanction scheme of arrangement, 730, 731—741

winding-up, 834, 835
abuse of process by presenting, 823, 826, 827 and note
adjom-nment, 855, 866
advertisement, 837, 838, 839, 840
affidavit verifying, 845, 846, 848
affidavits in reply, 847
agreement not to present, 825
allegation of assets available for distribution, 857
allottee presenting, 825
amendment, 832, 833, 839 and note, 867, 1292
answering, 837 (note)

assTU'ance company, 786, 787
attempting to prevent, 827
attendance, preliminary, before registrar, 846, 847
cancelling, 838
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PET1TI0N8

—

continued.

winding-up

—

continued. ^

contempt of covu't by publication of, 827—829
contributory presenting, 818, 819, 823—825
copies of, obtaining, 853
costs, 867—871

for default in statutory meeting or report, 855
priority of, 1189, 1190
setting off calls against, 1164

creditors presenting, 818, 819—823
cross examination on affidavits, 847, 848
damages for presentation of, 827
discovery on, 847
dismissal, 832, 833, 855, 858, 859, 861, 865, 866, 871, 87S, 879

appeal against, 883, 885
before drawing up order, 880
co-petitioner declining to proceed, 869
grounded on disputed debt, 793

disposition of property pending, 889
disputed debt as ground for, 793
fee stamp on, 833 and note
fraud, allegation of, 799, 800
grounds for presentation, 789—800

default in filing statutory report, 381, 789, 818, 855
holding statutory meeting, 381, 789, 818, 855

hearing, 837, 855, 1013, 1014
list of parties attending, 854, 855
notice of intention to appear at, 853, 854
provisional liquidator cannot appear, 851, 852
who may appear at, 853

in a voluntary liquidation, 1292—1296
inspection on, 847, 848
issue of, 837
limited partnership, 802, 819, 835, 836
maliciously advertising contents of, 827, 828
National Debt Commissioners presenting, 819
oflticial receiver presenting, 819
order, 855, 873—877, 1369, 1453, 1454. Sec also "' Winding up."
payments pending, 822, 889
policy-holder presenting, 786, 787
presentation, 804, 837 and note
promoting, 828
railway company, 783 and note
readvertisement, 839, 840, 841, 842
register of, 845 and note, 1015, 1021, 1022, 1481
removal from file, 838
restraining presentation, 826
rules, 1446—1453
second, 870, 871
security for costs on, 818, 829, 830, 831
service, 842—844, 846

affidavit of, 846, 848, 849
svibstituted, 842, 844, 1451, 1452

sotting out facts, 832 and note
shareholder presenting, 818, 825, 835
standing over, 855, 856, 860, 861, 866

to ascertain wishes of creditors and contributories, 859 and
note, 863

where debt is disputed, 793
statutory provisions as to, 1368, 1369
staying action pending, 888, 890
St. Thomas' Dock order, 860 and note, 877, 878
titles of, 833, 834
under supervision, 1264, 1296, 1297
unopposed, 871
unregistered company, 801
voluntary winding-up, prior to hearing, 832, 1291—^1296
withdrawing, 865—867, 888, 889, 1453
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" place of business,"
definition, 31 (note)

PLAINTIFF,
in debenture-holder's action, 557

PLATE FOR SHARE WARRANTS, 312, 1335

PLEADINGS,
amendment after commencement of winding-up, 233 (note)

defence,
directors pleading Statute of Liinitations, 343
in actions for misrepresentation, 228, 229, 238 and note, 230

in debenture-holder's action. 601—dO^i

misfeasance proceedings, 1061

PLEDGE,
of shares or debentures, 186

PLEDGING,
credit of company, 366

POLICIES,
reducing, scheme for, 864, 866
valuing in winding-up, 1230—-1232

" POLICY,"
definition, 17, 18

POLICY-HOLDER,
definition, 17, 417 (note)

dissenting to proposed amalgamation, 755
entitled to print of deed of settlement, 50 (note)

deposited accounts, etc., 418
fund for, not available for general costs of -winding-up, 1157
liability of, as contributory, 1137, 1138
notice to, on proposed amalgamation, 753—755, 75f<, 759, 760
novation by, 755—757, 758
presenting winding-up petition, 786, 787
rights of, on winding-up, 1156, 1157
trustees under deed seouiing annuities are, 755

POLITICAL CLUB,
object clause for, 122

POLL, 25, 307, 377, 394, 395, 397, 1344

POOLING AGREEMENT. 188—190

PORCELAIN CLAY, MANUFACTURE OF.
object clause for, 120

PORTLAND CEMENT MANUFACTURE,
object clause for. 120

POSSESSION,
debenture trustees taking, 479
liquidator taking. 961, 1460. 1461

receiver taking.

after winding-uj), 528 (note). 598

taking, when it amounts It) ratificalion, 158, 159

POST,
acceptance of, application for shares, 206

loss of dividend warrant in, 304
request for remittance by, ()3'i

sending cheque by. 467
service by, 31, 388 and note, 1018, 1363. 1450
withdrawal of application for shares b\-. 206, 207

POSTAGES,
dii'ectors using company's fimds for, for proxies, etc., 05, 309. 345
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rOSTPONEMENT,
of creditors to debentiiro-liolders, 45G

declaration of dividend, 1243
mortgages created by coinj^any, 454, 455 and note

POSTPONING,
call, 1128
meetings, 389

POWER OF ATTORNEY,
for transfer of shares, 280 (note)

to agent abroad, 325

POWER OF SALE,
in debenture trust deed, 479 ,

of debenture -holders, 472
section 120 does not confer, 727

POWERS,
as regards the objects of a comjiany, 61

how exercised, 376
implied, 62
inconsistent, for fiu'therance of objects, 67
of dealing with shares, 82, 83

directors, 359
liquidator, 997—1089

specially conferred by articles, 87
to amalgamate, 67

borrow will permit issuing of promissory notes, 67
issue shares at a discount ^tUra vires, 69, 70
sell undertaking, 67
share profits, 67

PRACTICE DIRECTIONS,
in winding-up proceedings,

applications, 1015, lOlt)

filing documents, 817
rules as to, 1449
See also " Registration of Companies."

PRECEDENTS,
in company matters generally, 1410—1422, 1423—1433, 1437, 1438

petitions for reduction of capital, 1445. 1446
winding-up matters generally, 1484-1493, 1506.

See also under required headings.

PREFERENCE,
fraudulent, setting aside, 1084—1089, 1386

PREFERENCE SHARES,
advantages of, 316
alteration of rights of, 318
capital clauses for, 123—125
certificate for, 279, 282, 1354
conversion of, into shares of different class, 318, 319
dividends on, 303
holders of,

entitled to copy of balance sheet and auditor's report, 407
non-cumulative, dividends of, 76
voting power of, 305

of private company confer no rights as to balance sheets, 316
payment of?, 641
position of, on reduction of capital, 639, 641, 728
priority of, on distribution of assets, 136 (note), 1255, 1256
rights as to capital, 136 (note)

PREFERENTIAL DIVIDENDS, 303
cancelling arrears, 641
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preferential payments,
by receiver, 473, 474, 572, 1360
in winding up, 1212, 1214—1222, 1225

of Stannaries company, 1213, 1214, 1394
priority of costs, 1477
statutory provisions as to, 1385, 1386
under National Insurance Act, 1911, 1213

PRELIMINARY EXPENSES, 151, 157, 216, 217, 220, 645

PRELIMINARY REPORT OF OFFICIAL RECEIVER, 924—926.
1370, 1371

PREMIUM,
crediting to profit and loss account, 412
issue of shares at, 74 (note), 257
paying, may amount to novation, 756 and note
redemption of debentures at, 524, 526

PRESENTS,
liquidator maldng or receiving, 940
on distribution of assets, 1257
to directors, 337, 338

employees, 65, 341 and note

PRESSURE,
payment under, not a fraudulent preference, 1086

PRESUMPTION,
due service of notice of meetings, 388 and note, 389
of acquiescence, 378 (note)

fraudulent preference, 1084—1086
rebutting, 1086, 1087

PRESUMPTIONS OF REGULARITY,
by lender in exercise of borrowing powers, 449, 450
in acts of directors, 365, 1346

calling meetings, 377-

minutes of meetings, 450

PRINCIPAL,
when bound by agent's acts, 295, 290

PRINTING,
Articles of Association essential, 86, 1329
copies of deed of settlement, 50 (note)

directors using funds for. proxies, 309
extraordinary resolution, 378, 1344
liquidator's accounts, 983—985
special resolution, 378, 379, 1344, 1345

PRIORITY,
as against receiver, 577
between company and cestui que trust, 193
of contribution under National Insurance Act, 1213

costs, charges and expenses of winding-up, 1189
debentures inte?- se, 452
equitable title to shares, 294, 295
mortgagee of shares, 273
Tnortgages, 454, 455
over debentures, 454, 455, 456

payments by receiver, 473, 474
in debentm-e-holder's action, 616, 617 and note, 618

preference shareholders as to capital on winding-up, 136 (note),

1255, 1256
on distribution of assets, 1190—II92

of building societj*, 1258
of shareholders m<er se, 1255, 1256
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PRIVATE COMPANY,
advantages of, 10

Articles of Association of, 9, 88, 140, 1364
balance sheets, 10, 407, 1363
becoming public company, 9, 219, 1364

resolution for, 402
statement in lieu of prospectus, filing. 10. 219, 220, 221, 225

cannot issue prospectus to public, 9, 88, 140, 1364
share warrants, 87 (note), .310

capital, where no share, 7

circularizing existing members, 217
" commencing business," certificate as to, not applicable, 10, 1352
directors may be appointed by articles, 347, 348
directors, no list of, required on registratio7i, 10, 16, 1345
maximum number of members, 9, 88, 1364
minimum number of inembers of, 7, 14, 1326

subscription inapplicable to, 10, 222
no statement in form of a balance sheet required from, 10, 1332
prohibition against carrying on business with less than 2 members,

10, 1363
requisites for registration of, 1

1

restriction on right to transfer, 9, 88, 222 (note), 288, 1364
statutory meeting, 379—381, 1342, 1343

provisions as to, 1364
report, 380 and note, 1343

subscribers to memorandum, 7, 47, 1326
what is, 222 (note)

PRIVATE EXAMINATION,
after oflficial receiver's preliminary report, 92.5, 1038. See " Winding-

up."
in voluntary winding-up, 1040

PRIVILEGE,
of private examination, 1045

speeches at meetings, 392

PRIVILEGE OF PARLIAMENT, 998, 999, 1045

PRIVILEGES OF DIFFERENT CLASSES OF SHARES,
alterations of, 317, 318
on reorganization of share capital, 720, 721

PROBATE,
liability for registering transfers without production of, 190

production of, 284 and note, 285

PROCEEDINGS,
by liquidator, 998

member against company, 226, 397, 398, 403, 404
member instead of company, 397, 398
receiver, 574, 575, 600

in winding-up. See " Transfer of Winclinfi-up Proceedings "
;
" Wind-

ing-up."

PROCEEDS OF SALE,
application of, by debenture trustee, 480

PROCESS,
service by post, 31

of, on company incorporated outside United Kingdom, 31

PRODUCTION,
in examinations in winding-up, 1038
of certificate on transfer, 279, 280

documents,
without prejudice to lien, 1034

grant by personal representatives, 284 and note, 285
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PROFIT,
accumulated,

retui'n of capital out of, 258, 259, 690, 1336, 1337
ascertainment of, 77 (note)

capitalization of, 300
committee of inspection making, 942
definition when company in liquidation, 1256, 1257
director making, 337, 339—342
directors' fees not dependent on, 369
disclosure of,

by director, 337
managing director, 373
promoter, 152, 153, 155, 156, 231 (note)

distribution,

by assurance company, 415
dividends out of, 73, 74, 299, 300
earned before company piu-chased, 79
estimated, when dividend may be paid out of, 74
formation of reserve fund, 300
income tax on, 300, 301
in prospectus, 153, 215
liquidator making, 940, 941
on sale of portion of assets, 74
of company limited by guarantee, 47
payment of dividends when no, 73
setting aside portion, 300
sharing, express power necessary for, 67
statement as to, in prospectus, 215
vendor guaranteeing, 79

PROFIT AND LOSS ACCOUNT, 74, 76, 410—412, 1354
assurance company's, 414, 425

PROMISSORY NOTES,
binding on company, 321—323
liquidator making, 1005
power to borrow enables issue of, 67

of company to issue, 63, 322
production of, before voting in winding-uj), 1241
statutory provisions as to, 1346
trading company may issue, 63

PROMOTER,
actions against, 153—158
agreement for remuneration of, 156, 157
bankruptcy of, 157
business of, 151, 152
contract for formation of company by, 158

specific performance of, 150
damages against, 153—155
death of, 158
definition, 151, 238 (note)

disclosure by, 152, 153, 156, 231 (note)

examination of, 925, 1047
fiduciary relation of, to the company, 152—158
fraud by, 153, 155
gift of qualification shares, 337, 338
legitimate expenses of, 156
liability of, 154, 155, 234—241
misfeasance by, 1054
misrepresentations by, 234—241
not a servant, 151

trustee, 152
an agent, 151, 152

payment to, 156, 157
particulai'S of, in jjrosjiectus, L'lli

profit of, 152, 153, 155, 156, 231 (note)

providing indei)endont board of diroct<>is, 152
rcnnmeration of, 156, 157
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VHOMOTEn^continued.
.setting aside transfers of, to company, 158
shareholders vinder influence of, 158
solicitor doing legal work is not a, 151

PROMOTING,
petition to wind np, 828

PROMOTION OF COMPANY. &ec " Formation of Company."

PROOF OF DEBTS, 1239—1253
by liquidator, 1005

secretary, 376
in bankruptcy,

application of rules in, to winding-up, 12UU, 12U1
of contributory, 1005, 1130—1132

limited partner, 1152
in voluntary winding-xii3, 1281

winding-up. See " Winding-up."
on reduction of capital, 661

PROPERTY,
charging. See '' Debentures"; " Mortgage by Company."
comprised in debenture trust deed, 478, 500
definition for pm-poses of stamping, 160 (note)

delivery of, on winding-up, 997
disposition of, after winding-up order, 1267

pending winding-up petition, 889
effect of dissolution on, held by company, 992—993
foreign,

comprised in debentiu-e trust deed, 478, 523
mortgage of, 636
shares transferred in Colonial registers, 195

includes uncalled capital when, 446, 448 (note)

information as to, in prospectus, 216
lease of, 67
liquidator selling, 1004
mortgage of,

requires registration, 535
substitution of, in, 538

of company,
fraudulent use of, by directors, 1078

power to charge, does not cover uncalled capital, 446
receiver purchasing, 579
return of, by company on reduction of capital, 642
sale of, after dissolution of comjjany, 475
use of, by company, 63, 64
void conveyance or assignment of, 1084, 1085

PROSECUTIONS,
in voluntary winding-up, 1267, 1269, 1388

winding-up, 1077—1083, 1388
imder supervision, 1267, 1269, 1302, 1388

PROSPECTUS, 211—248, 241, 244, 488—492, 1347—1351
actions on, 234, 238—241, 1349, 1350

contribution in, 240, 247, 248, 1350, 1351
advertisement, 217 and note, 218 (note), 492 (note), 1349
amendment of, by letter, 212

subsequent prospectus, 217, 1347, 1349
application for shares under, 205, 244, 245
circular when not, 217, 1349
concealment of payment of underwriting commission, 231 (note), 1348
contents of, statutory requirements as to, 214—218, 1347—1349
contracts, variation of, prior to statutorv meeting, 221, 1349
damages for misstatements in, 211, 212,''234, 240, 247, 248, 1350
dating, 214, 1347
definition, 32 (note), 211, 214 (note)
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FROSFECTUS—continued.

directors,

cognizance of. 240, 241
liability of, for statements in, 214, 2:34, 238, 2:J!», 1349. 1350
nnist sign, 214, 1347
wrongly named in, 239, 240, 1350

liistinction from proposal for insurance, 211
draft, 217
"expert," 238 (note), 1351
facts wrongly stated or omitted not ciu'cd by reference, 212
filing, 214, 1347
for debentm-es, 488—492
'• for information only," 217, 217 (note), 218 (note)

fraudulent, 1106
incomplete, 223, 224
incorrect statements in, 211, 212, 238, 23!t, 1350
influence of, on applicants, 236
inspection of, registered, 215
is not uberrima fides, 211
issue,

before registration, 214, 1347
by independent person, 214
more than a year after entitled to commence business, 217, 481)

(note), 491 (note), 492 (note), 1349
preliininaries, 214, 215
without authority, 229, 230

knowledge of director, 239, 1350
liability for statements in, 155, 214, 234, 238, 1349, 1350
misrepresentations in, 197, 226
misstatements in, 212, 234, 236
obtaining copies, 215 (note)

omissions from,
effect, 153, 211, 212, 230, 231, 1349

opinions in, 212
particulars required in,

amounts payable on application and allotment, 215, 1347
auditors, 216, 1348
consideration for payments to jDromoters, 216, 1348
duty of company when, subsequently become false, 212
founder's management or deferred shares, 215, 1347
intei-est of directors, 217, 1348

payable during construction, 81 (note)

material contracts, 216, 1348
memorandum, 215, 244, 1349

when advertised in newspapers, 217, 492 (note)

minimuin subscription, 215, 1347
payments for underwriting, 178, 216, 1348

to promoter, 216, 1348
preliminary expenses, 216, 217, 1348
pre\'ious offers, 215, 1347
profits, 153, 215
promoters, 216, 217, 1348
purchase money and how payable, 216, 1348
qualification and remuneration of directors, 215, 217, 338 (nolo),

1347
registration, 214, 1347
shares or debentures issued otherwise than for cash, 215, 265,

1347, 1348
statutory provisions as to, 215, 217, 1347—1351

condition for waiver of void, 218
omission, 230, 231

sub-purchase by company, 216, 1348
voting rights of different classes of shareholders, 217. 1348

penalty for issuing, without registration, 214, 1347
printing memorandum on, 215, 217, 492 (note), 1347, 1349
private company may not issue, 9, 88, 140, 1364

distribution of, 217, 1349
promoter,

liability of, 155, 238, 1349, 1350
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rROSPECTUS~con<m?/et/.
reference to document does not cure incorrect statements, 212
registration of, 214, 215, 1347
reports, reference to, 211, 212, 216, 238, 239
requirements of sect. 38, Companies Act, 1867. .212, 213
second, 215, 217, 1347
statement in lieu of, 219, 220, 221, 1349, 1424, 1425

filing before allotting shares or debentures, 219, 1349
private company filing, on becoming public, 219, 1364

need not file, 10, 219, 1349
signing, 219, 221
statutory provisions, 1349
variation of contracts, 221, 1349

statutory particulars, 215—217, 1347, 1348
Stock Exchange reqviirements, 218, 1509, 1510
suggestio falsiin, 211, 212
untrue statement in, 155, 214, 234, 238 and note, 239, 1349, 1350
valuations, references to, 216, 238, 239, 1349, 1350
variation of contracts, 221, 1349
" vendor," meaning of expression, 216 (note), 1349

includes " lessor," 216 (note), 1349

PROTECTED TRANSACTIONS, 887, 888, 889

PROTECTION OF TRADE,
object clause for, 122

PROVIDENT SOCIETY. See " Industrial Society."

PROVISIONAL CERTIFICATES,
for debentures, 530, 531—533

PROVISIONAL LIQUIDATOR, 849—852, 1452
See " Liquidator."

PROVISO FOR REDEMPTION,
in debentiu'e trust deed, 479

PROXIES, 308, 309. See " Votes and Voting Power.''^

PUBLIC COMPANY,
private company becoming, 9, 219, 220, 221, 225, 402, 1364

PUBLIC EXAMINATION, 1047, 1267, 126<? See " Winding-up."

PUBLIC HOUSE,
covenant in respect of, 523

PUBLICATION,
of name of company, 321, 322 and note, 1341
when contempt of com't, 827—829

PUBLICATIONS,
of companies, 322

PURCHASE,
by liquidator or committee of inspection, 940

receiver, 579
company of its own shares, 70, 71, 73, 1128, 1129

company's power to, 65
of lands,

object clause for, 93
shares. See " Sale of Shares."

promoter not an agent of company for, 152

PURCHASE MONEY,
apportionment of, 161, 168
information as to, to be given in prosiJcclus, 216, 1348
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purchaser,
for valuer without notice, 194, 295, 296, 297
of forfeited shares, 276, 277, 278
payment by, after commencement of winding-up, 997 (note)

PURSER OF STANNARIES COMPANY, 1147 and note

QUALIFICATION OF ACTUARIES, 416

QUALIFICATION SHARES,
acting without acquiring, 350—354, 369
contract to take, 348 and note, 352, 353, 1345
disclosure in prospectus, 215, 217
gift of, 337, 338
holding, 354
increase of qualification, 350
not taking, no bar to fees, 369
payment for, 329, 338, 348 (note)

penalty for not obtaining, 348, 349, 1345, 1346
period for obtaining, 348, 350, 352, 1345

, purchase of, 351
selling, 345 and note, 348, 349, 1345
share warrants are not, 310
signing memorandum for, 348
statement of, in prospectus, 215, 217, 1347
statutory pro\'isions as to, 1345, 1346
suiTender of, on vacating office, 354
taken j^rior to commencement of business, 329
vacating office for, not obtaining, 348, 350—354, 1345, 1346
when directors not liable for, 1105, 1100

QUANTUM MERUIT,
by co-promoters, 157

QUESTIONS,
in private examinations, 1041—1045

public examinations, 1050, 1051

QUIA TIMET ACTION, 1120

QUINQUENNIAL INVESTIGATION,
by assurance company, 414, 415 *

QUORUM, 390, 393 (note)

of directors, 362, 363 and note

QUOTATION, OFFICIAL. Sec " Stock Exchange."

RAILWAY COMPANIES ARBITRATION ACT, 1859. .328, 329

RAILWAY COMPANY,
abandonment by, 783, 784
distinction from dock or tramway company, 783
implied powers of, 64 :

letting railway arches, 64
not an unregistered company witiiin Part VIII. of Act of 1908. .781

running excursion steam-boats, 64
winding-up, 783, 784

Coiu"t ha\'ing jui-isdiction in, 808
creditor cannot pi"esent petition for, 783 (note)

RANKING,
debentures pari pa8.su, 465
debts in winding-up, 1222
fixed and floating charges, 477

RATES,
apportioiinient of, 1211, 1215
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RATES

—

cont inued.

distress for, 1215
liquidator occupying premises, 1007, 12 J 2, 1385
paid in advance, 1214
preferential payment of, by receiver, 572, 573 (note), 1360

in winding-up, 1212, 1385
receiver paying, 572, 573 (note), 1215, 1216, 1360

RATIFICATION,
bad resolution, 383 and note
by taking possession, 158, 159
none, of transaction, ultra vires, 1128, 1129
of acts of agents,

agreement for sale, 158, 159
unauthorized issue of negotiable instrument, 323

READVERTISEMENT,
of petition to wind up, 839, 840, S41, 842

" REASONABLE GROUNDS," 238, 239

REBUTTING,
pi-esumption of fraudulent preference, 1080, 1087

RECEIPT,
banker's, for deposit on application for shares or debentures, 245, 493
for moneys paid on allotment of shares, 261, 246
on scrip certificates do not attract stamp duty, 531

RECEIVER,
accounts of, 474, 475, 476, 578, 579, 1080, 1357
actions by, 574 and note, 575
agent of debenture-holders, unless otherwise stated, 472 (note)

application for, time for making, 453
appointment of, 472, 473, 479, 565, 580—583

by Com-t, 565, 566, 580—583
debenture-holders, 474, 528 and note, 529

exercise of power of, 473
petition to wind up, siibsequent to, 821
registration of, 566, 567, 1357
when hfe company fails to make deposit, 19

carrying on business, 472, 473
may be ground for winding-up, 528 (note)

ceasing to act, 475, 476
deUvery of property by, in winding-up, 997
demanding payment before security given, 572
disposal of money received by, 473, 474
duties of, 503, 504, 574
effect of winding-up order, 894
enforcing calls, 1167
garnishee proceedings confer no title against, 455
handing over books to liquidator, 998, 1461
in debentm-e-holder's action, 565, 569, 570

accounts of, 578, 592, 593
certificate of passing, 580, 593—597
neglect to leave and pass, 578—580

affidavit of fitness of proposed, 570
appointment of, 565—570, 580—583, 1376

dismissal of employees on, 576
registration of, 566, 567, 1357

,

attachment of, 579, 580
borrowing powers, 577, 599
collecting ai-rears of rent, 575, 576, 598

calls, 575 (note), 600
property, 575, 576, 598, 599, 600

discharge of, 580, 622
duty of, 574
entitled to books of company, 575, 600

debenture trust deed, 575
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RECEIVER co/i<in«ed.

ill debeiitiu'e -holder's action

—

conlinucd.

indemnity of, 570
liability of, for rents, 577

on conti'acts, 577
official receiver as, 569, 584, 905, 1376
priority of, 577
proceedings by, 574, 575, 600
piu'chase of property by, 579
remuneration, 578, 579, 616
sale of chattels by, 578
security by, 566 (note), 568 (note), 570—572, 5S5, 5S7, 590, 591
sequestration against, 579, 580
soliciting customers after sale, 579 (note)

investments by, 480
official. Sep " Official Receiver."
of land, 1203

personalty, 1203
party to debenture-holder's action, 557 ami nolo
payment by, 473, 474

into Court, 578, 584, 585, 596
powers of, 474 (note), 528, 529
preferential payments by, 473, 474, 572, 1360
rates, liabilitv of, for, 1215, 1216
release of, 480. 569, 580
removal of, 480, 569, 580
remuneration of, 473 and note, 480, 578, 579, 616
retirement of, 480, 569, 580
taking possession after vinding-up, 528 (note), 598

RECITALS,
agreement for sale,

carrying on business, 167, 170
incorporation, 167
intention to form company, 170
power to enter into agreement, 167

in debentiu-e trust deeds, 499, 514

RECKLESS STATEMENTS,
in actions for rescission, 227, 228

of deceit, 235, 236

RECOGNIZANCE,
security for receiver by, 571, 572, 585

voluntary liquidator by, 1274, 1300
vacating, 580 (note)

RECONSTRUCTION,
agreement for. 1310—1313
application for shares, 206, 1111, 1286, 1288

subject to condition precedent, 210, 1110
commission for underwriting on, 179
dissentient member, liability of, as contributory, 1130
failure of,

liability of applicants for shares as contributories, 1110
filing contracts as to shares in new companj% 26b
forfeitiue of lease on, 1291
novation on, 1285 and note
of companies registered under Part VII. of Act of 1908. . 755
order restraining, 1313

sanctioning sale for, 1288
resolution for, 386, 387
sanctioning, in winding-up, 1036, 1038
Stock Exchange requirements, 1515, 1516
voluntary winding-up, 1286

arbitration to ascertain value of dissentient's interest, 1290, 1291
consideration, 1286, 1287, 1288
opposing, 1289, 1290
special resolution sanctioning, 1282
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RECONVERSION,
stock into shares, 313, 314, 403, 1337

RECORD BOOK,
liquidator or official receiver keeping, 982, 1473, l^?"!

RECOVERY,
of dividends wrongfully paid, 81, S2

secret profits of promoters, 156

RECTIFICATION OF REGISTER, 196—200, 205, 206, 232, 234, 1333,
1334

after winding-up, 198 and note, 199, 205, 206, 233, 231, 1101—1106,
1376

application for, 196, 197, 199, 200, 201, 202
costs on, 198 and note
evidence, 202
hearing, 199, 1013, 1014
questions relating to title may be decided, 196, 197, 1333

damages may be ordered, 196 and note, 1333
in cases of invalid piu-chases or surrenders, 72

settling list of contributories, 1091. 1099, 1100. 1101
winding-up, 198, 1091, 1099, 1100, 1101—1137, 1377

agent applying for, 1111, 1112
allottee applying for, 1107, 1108
allotment bad, 1136
by liquidator, 1091, 1377
concealment in inducing registration of transfer, 1126, ] 127
contract for sale not completed before winding-up, 1135, 1136
delay in application for, 1135

registration of transfer, 1132, 1133, 1134, 1136
of company in entering name in, 1105

entry of subscriber to memorandum on, 1102—1104
fraudulent transfer of shares, 1123, 1124
improper transfer by director, 1128
in cases of partnership, 1120 and note
limited partnership, 1152
mistake in application for shares, 1211

ti'ansfer passed by, 1127
no application by person on register, 1111—1121

contract to take shares made, 1106—-1111
nominee applying for, 1111, 1112
on failure of reconstruction or ainalgamation, 1110
principle governing, 1133
putting on " B " list of contributories, effect of, 1137
removal of name, 1101, 1106, 1376
when company holds shares ultra vires, 1114

name appears on register, 1101—1106
condition subsequent as ground for, 1106—1111

name does not appear on register, 1101—1105
transfer made with knowledge of proposed call, 1127, 1128

liquidator in voluntary winding-up no power of, 1280
of mortgages and charges, 1357
on refusal to register transfer, 286
order for, 197, 198, 200, 202

registration of, 198, 199, 1334
sequestration or attachment for disobedience of order for, 200
statutory provisions for, 1333, 1334
" striking off " by secretary, 374 (note)
to prevent office of director being vacated, 358
when there are no directors, 200

"RED CROSS,"
use of word, in name of company, 54

REDEMPTION OF DEBENTURES,
at premium, 524, 52-5—526

stamp duty, 485
Stock Exchange requirements, 468 (note)
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REDEMPTION OF DEBENTURES—ron//«»fff.

by drawings, 468, 526
notice, 468
sinking fund, 526, 527, 528 and note

indorsed condition as to place of payment, 466, 467
perpetual. 471, 472
provisions in trust deed, for, 500, 501, 507, 515. 516, 51S
reissue, 468, 469, 1359

REDEMPTION OF MORTGAGE, 470

REDUCTION OF AMOUNT OF SHARES, 73 (note)

REDUCTION OF CAPITAL, 82, 257, 258, 1338—1340. 1441—1446
abandonment, 638
advertisement for debts, 657, 658, 659
affidavit in support of petition to confirm, (538 (note). 650
" and reduced,"

as part of company's name, 638 and note, 1338
dispensing with, 669, 670, 671, 672, 674, 1338

appeals, 676
articles authorizing, 87, 102, 637, 1338
by cancelling arrears of preferential di\ idends, 641

contract to take shares, 72
shares, 83, 637, 641, 643, 1338

consolidation of shares, 641, 686-—690
exchange of shares, 642, 643, 644
extinguishment of liability on shares, 037, 1338
forfeiture of shares, 275
payment off of shares, 641, 642, 643, 1338
purchase of shares, 640
reducing liability on shares, 637, 043, 1338
return of accumulated profits, 258. 259. 690, 1336

capital, 637, 641, 642, 1338
surrender of shares, 641, 642

certificate of registrar on, 673, 1339
classes of shares may only be affected, 040 and nolo
concealment of debts owing, 675, 1340
confirming, 637, 638, 1338, 1441—1444
contributories rights inte7- se not affectefl, 675
costs on, 676, 1445
Court fees on, 676, 1445
creditor consenting to, 662 and note, 663, 665, 1339, 1444
creditors ignorant of proceedings, 675, 1339

objecting to, 638, 639, 644, 651- -()70. 1338, 1339
arrangement witli, 053, 1339
costs, 676, 1445
list of, 652, 653, 654, 655, 656, 1339, 1442, 1443

settling, 661, 662. 1444
may oppose petition, 069

notice of intention, OOS, 1445
notice to, 056, 657, 1339. 1443
payment into Court mav be ordered, 674, 075
proof of debt by, 061, 1339, 1444
restraining company proceeding Avith resolutions, 009
rules, 1441-1446

effect of, 674—676
information for public on, 074, 1340
meetings for, 637, 650, 1338
memorandum cannot empower, 637 (note)

minute of, 648, 672, 673, 681, 684, 686-689, 713, 716. 735, 1339
advertisement, 673, 685, 686
embodying in memorandum, 073, 674, 089 (note), 1339
registration, 672, 673

name of company on, 638, 669, 670—672, 074. 1338
of company limited bv guarantee, 84, 1340

order confirming, 638, 639, 672, 676—684, 714, 1339. 1445
advertisement, 673, 685, 686
appeal from, 676
opposing, 639, 640, 644, 652—676
registration, 672, 673
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REDUCTION OF CAVITAl.—continued.
payment of interest o\it of capital is not, 81 and note
petition confirming, 637, 638, 645—649. 651—676, 1338, 1441—1446

affidavit in support, 638 (note), 650
of ser\'ices of notices, 650, 1442—1443

advertisement of, 652, 654, 668, 672, 1442
certificate as to debts, 662, 663—66S, 1444
Court exercising jurisdiction, 638 and notes, 652, 1442
creditor appearing, 668, 669 and note, 1444, 1445
creditors consenting, 662 and note, 663, 665, 1443, 1444

entitled to object, settling list of, 652 and note, 653,

654, 661, 662, 1443
opposing, 638, 639, 644, 651—676, 1444, 1445

directions in, 644, 652, 654, 669 and note, 671, 1442
evidence in support, 638 (note), 644, 645, 650 and notes
members appearing, 669 (note)

notice of intention to oppose, 668, 669, 1445
presentation, 652, 654, 668, 672, 1442

procedtu-e, 651—676, 1441—1446
rules, 1441—1446
standing over, 672 (note)

summonses in, 652, 661, 669
title to proceedings, 652, 1442
when creditors concerned, 648, 649

not concerned, 645—648
proof of debts on, 661
refusal to sanction, 645
resolutions for, 258, 637, 648, 686—690, 1338

restraining, 669
sanctioning, 639, 641, 644

refusal, 645
shareholders' position on, 639, 640, 675
statutory provisions for, 1338-—1340
surrender of assets may not be, 644
voting rights may be affected, 640
what is, 637, 641, 642, 674—676
when complete, 673

capital lost or unrepresented by assets, 645, 1338
shares issued at a discount, 642

REDUCTION OF CONTRACTS,
in lieu of winding-up order, 863—865

REDUCTION OF NOMINAL VALUE OF SHARES, 70

REFUNDING,
money paid to petitioning creditor for witlidrawing petition, 822, 888,

889

REFUSAL,
copy of register of members, 193 (note), 201, 1333
inspection of register of members, 194, 201, 1333

mortgages, 556, 1358
to register transfer of shares, 285

REGISTER OF DEBENTURES, 459, 460, 1358, 1359. See " Register

of Mortgages and Charges."

REGISTER OF DIRECTORS, 349 and notes, 1346

REGISTER OF MEMBERS, 191—202, 1331
alteration of,

on issue of share warrants, 311
surrender of share warrants, 311

appropriation of specific shares, by entry on, 205 (note)

auditor's duty to examine, 409
branch, 195
calls due from persons entered on, 262
closing for limited period, 194, 1333
colonial, 195, 1334, 1335
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REGISTER OF MEMBERS—con ^nwcr/.

contents of, 191, 195, 201, 1331
duplicate, may be kept abroad, 195, 1334
entry on,

'after winding-up, 205, 206, 1101
by cancellation of share warrant, 310
commencement of membership, 191, 1331
condition precedent to membership, 205
details, 203
of distringas notice, 291

notices, 291, 292
subscriber, 203
transferee, 284
trustee, 191, 193
trusts, 191, 192, 1332, 1333

in Scotland, 1119
estoppel by registration in, 210, 211
executors may be entered on, 192, 193, 285
inspection of, 193, 194, 1333

refusal of, 194, 201, 1333
is prima facie e\ddence, 194, 1334
joint stock banking companies, 193
keeping, at registered office, 193, 194, 195
magistrate going behind in criminal prosecutions, 250 (note)
mistakes in, correcting after winding-up, 1127
obtaining copies of, 193, 194, 201, 1333
omissions from, 194
order of trustees' names in, 285
penalty for not keeping, 191 (note), 1331
probate, effect of production of, 285
rectification of. See also " Rectification of Register."
registration of personal representatives, 192, 193, 284, 285

trustee in bankruptcy, 284, 285 and note
removal from,

after winding-up, 1101, 1106, 1376
delay in taking proceedings for, 232

sale on vStock Exchange not conditional on entry on, 288
" shareholders' address book " of assurance companies, 193
Stannaries companies, 193 (note)

striking off, 276, 374 (note)

what constitutes, 194

REGISTER OF MORTGAGES AND CHARGES,
company keeping, 545, 555, 1358, 1359

inspection, 555, 556, 1358
obtaining copies of, 556

official, 537—540, 545, 1357
inspection, 539, 1358
memorandum of satisfaction, 540, 544, 546, 1357
registration of order appointing receiver, 566, 50T, 1357

rectification of, 1357
statutory provisions as to, 1357—1359

REGISTER OF SHAREHOLDERS, 191—202, 1331. Sec " Register
of Members."

REGISTER OF WINDING-UP PETITIONS, 845 and note, 1015, 1021,
1022, 1481

REGISTERED DEBENTURE, 452, 459, 493—495

REGISTERED LAND,
comprised in debenture trust deed, 523

REGISTERED OFFICE OF COLONIAL REGISTER, 195, 1334

REGISTERED OFFICE OF COMPANY, 47, 58, 321 and note, 1341
change of, 321 and note, 1341
demand for debt must be served at, 792
for purposes of winding-up, 804 (note), 807 (note)
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REGISTERED OFFICE OF COMPANY—contimied.

must be in the United Kingdom, 58
stated in memorandum, 47, 1326, 1327

notice of situation of, 47, 58, 321 and note, 1341
register must be kept at, 193, 194, 195

service of notices at, 326, 1363
petition to wind up at, 842, 843, 846, S4S, 1451

REGISTERED OFFICE OF LIMITED PARTNERSHIP, 802

REGISTERED POST,
service of proceedings by, 1018, 1450

REGISTRAR OF COUNTY COURT, 814 (note), 1048, 1173, 1174, 11S8

REGISTRAR OF FRIENDLY SOCIETIES,
definition, 811 (note)

REGISTRAR OF HIGH COURT OF JUSTICE,
definition, 814 (note), 837, 902 (note)

in winding-up,
powers of, 1013—1019, 1448

order of,

adjournment to judge on, 616, 1013 (note), 1014, 1448
moving to discharge, 817, 1013 (note), 1014, 1030

taking public examinations, 1047, 1378, 1448

REGISTRATION,
appointment of liquidator, 950, 1272, 1307, 1371

receiver, 566, 567, 1357
minute and order for reduction of capital, 672, 673, 1339
order appointing provisional liquidator, 850, 1371

confirming alteration of object, 699, 700 and note, 1328
declaring dissolution void, 995, 1389
sanctioning reorganization of capital, 720, 1338

prospectus, 214, 215, 1347
resignation of liquidator, 951, 952

receiver, 474, 475, 476
resolutions, 378, 379, 1344, 1345
transfer of shares, 284, 285, 1333
winding-up order, 879, 1369

REGISTRATION OF COMPANIES,
banking, 2, 3, 4, 12, 1326, 1398
certificate of incorporation, 12, 13, 1330
documents required on,

articles of association, 8, 9, 95—114, 125—150, 1329
contracts by directors to take and pay for qualification shares, 348,

1345
declaration of compliance, 11, 14, 1330
list of directors, 11, 15, 348, 1345
memorandum of association, 7, 8, 93—95, 114—119, 1326—1329
notice of situation of registered office, 47, 58, 321 and note, 1341

statement of nominal capital, 10 (note)

expenses of, 151, 157, 216, 217, 220, 645

fees payable on, 8 (note), 10 (note), 43—45, 1422—1423
intending to carry on business abroad, 1

1

limited by guarantee, 8, 1326
not applicable to foreign companies, 7

trades unions, 6, 12

of unregistered company after commencement of winding-up, 1003

offices for, 41, 42, 1396, 1409
partnerships that require registration, 4, 5, 1326
private, 7, 9—11

public, 7

refusal, 11

registered already, 49, 50, 1340
with limited liability, 7, 8, 1326

unlimited liability, 7, 8, 1327
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registration of coml'anies under part vll.,

alteration of provisions on, restrictions, 30, 1400
application of provisions of superseded authorities, 29
banking company, 27, 1398, 1399
certificate of incorporation, 28, 1400
company formed in piu'suanco of Letters Patent, 2-1, 1398
creditor's position on, 28, 29, 1400, 1401
effect of, 28, 1400, 1401
fees, 27, 1399
general meeting for, 24
procedure to obtain, 24
i:equisites for,

in case of a company not a joint stock company, 27, 1399
joint stock company, 26, 27, 1398

to what companies applicable, 23, 24, 25, 1397

REGISTRATION OF MORTGAGES AND CHARGES, 531—554,
1355—1359

certificate of, 539 and note, 546—549
creating fresh debentures to avoid, 535 (note)

debenttu-es, series of, 537, 538, 539, 542—544
default of, 535, 536, 540, 556, 1357
fees payable, 537 and notes, 542, 543, 1439
memorandum of satisfaction, 540, 544—546, 1357
non-disclosure of payment for commission or discount on, 538, 539

1356
of foreign property, 536, 1355
official requirements, 541—544
particulars required for, 537, 541—544

amendment, 549, 550
Scotland exempt from, 534
statutory provisions as to, 535—537, 1355—1359
substitution of fresh property, 538
time for, 536, 537, 538, 1355

extension of, 549, 550, 552, 553, 1355
inquiries as to in debentui-e-holder's action, 604 (note)

REINSURANCE,
of guarantee of debentm-es, 524

REISSUE,
of cancelled shares, 278

debentures, 468—470, 1359
forfeited shares, 255, 256, 277 (note), 278

REJECTION,
of proof of debt, 1241, 1242, 1243, 1240, 1247, 1464

in voluntary winding-up, 1281 •

RELEASE,
of liability by forfeitiu-e of shares, 275

liquidator, 987—991, 1374, 1480
receiver, 480, 569, 580
subscribers' liability for shares, 204, 1103, 1101
surety of debentui'os, 524

stamp duty on, 487

RELIEF,
against contract with promotc^r, 153

forfeiture of shares, 276
misrepresentations, 226—24

1

when contract as to fully paid shares not liled, 269

RELINQUISHJMENT,
of shares in Stannaries company, 1146, 1147

REMITTAL OF ACTION,
to county court, 813

REMITTED ACTION,
mandamus for declining to hear, 812
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REMOVAL,
from comnuttco of inspection, 941, 1375
of debenture trustee, 482

defunct companies from register, 704, 1395
directors, 131, 355, 357
liquidator, 948, 951—956, 1371, 1473

in voluntary winding-up, 1273, 1274, 131!J, loM, 1381
name from register in winding-up, 1101, 1100, 1376
official receiver, 903, 1480
petition to wind up from tile, 838, 1451
receiver, 569, 580

by debentiu-e trustee, 480
winding-ui3 proceedings, 817, 1454, 1455

REMUNERATION,
of auditors, 405 and note, 406, 1361

committee of inspection, 942 and note, 946, 047, 1472
debentm'e trustees, 478 (note), 480 and note
directors. See " Directors."
liquidator,

in compulsory winding-up, 579 (note), 939, 910, 1189, 1190, 1195,
1371, 1471, 1472

voluntary winding-up, 1271, 1272, 1381, 1384
winding-up under supervision, 1206, 1271

manager, 578, 579
official receiver, 949, 950
person engaged in winding-up matters, 959, 960, 1392
promoter, 156, 157
receiver, 473 and note, 480

in debenture-holder's action, 578, 579, 010
secretary, 376
special manager, 905, 900, 908 (note), 1190, 1376, 1455

RENT,
accruing after winding-up, 892, 893 ' '

apportionment of, in winding-up, 893
distress for, 891—893 1204, 1386

levied collusively, 895
may make debenture moneys immediately due, 467
restraining, 892, 895 (note)

priority of preferential payments to, 1213, 1386
wlien floating charge in existence, 454

in arrear at coinmencement of winding-up, 891, 892
liquidator's liability for, 892, 893
proving for, in winding-up, 1240, 1463
receiver collecting, 575, 576, 598
receiver's liability for, 577
setting off, against claims imder lease, 1237

RENT-CHARGE,
liqmdator's liability for, 1007
proving for, in winding-up, 1230, 1463

RENUNCIATION,
letter of, 240—248, 207, 208, 315, 316, 487

REORGANIZATION OF CAPITAL, 82, 318, 720—724, 1339
meetings for, 720
order restraining, 1313

sanctioning, 716, 720, 723, 724, 731—737
registration of, 720, 1338

petition for, 721, 722, 723, 737—741
resolutions for, 318, 717, 720, 722—724, 1338

REPAYMENT,
by petitioning creditor, 822, 888, 889
of calls paid in advance, 263
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REPUliT,
actuary's,

on proposed ainalgamatioii, 753, 757
quinquennial investigation, 415

articles precluding shareholders from receiving, 221
as to result of class meetings, 730, 739
auditor's, 406, 407, 1362
Board of Trade's annual, 900, 1407

on assui'ance companies' accounts, 419
liquidator's,

as to liquidation, 984, 1474
in winding-up under supervision, 12f)(j, LSOl

oilicial receiver's,

grounding public examination on, 1047, 1370, 1457
proceedings on, 1048, 1040

on application for leave to bring misfeasance ])roceedings, 1058,
1370

special manager, 90.1, OOH, 1455
statement of affairs, 924—926, 1370, 1457

preliminary, 924—926, 1370, 1371
of refusal to answer questions in private examination, 1044, 1045,

1066, 1460
on liquidator's account, 987, 1374

proposed compromises by liquidator, 1037, 1038, 1460
Statutory, 380, 1342. See '' Statutory Report."
to Board of Trade privileged from libel, 960 and note

REPORTING,
speeches at meetings, 392

REPRESENTATION,
registering transfer without, being obtained by, 196
subsequently becoming untrue, rescission of contract on, 227—229

REPRESENTATION ORDER,
in debenture-holders' actions, 557

wanding-up proceedings, 1020, 1021, 1471

REPRESENTATIVE ACTIONS,
by shareholders, 1009, 1010

REPUDIATION,
acts amounting to election fatal to, 232
by infant, 234
must be prompt, 232
unauthorized acts of directors, 366

REQUEST,
for delivery of bill for taxation, 1192, 1193, ll'JU, 1475

REQUEST FOR DIVIDEND,
in debentui-c -holder's action, 633

REQUISITIONING A MEETING, 381 and note, 382, 1343, 1344
signature to notices calling the meeting, 384 (note), 401 (note)

time for, 382, 384

RE-REGISTRATION OF COMPANY, 49, 50, 1340

RESALE,
promoter accounting for profit on, 155

RESCINDING,
appointment of liquidatcjr, 948, 1457

special manager, 948, 1457
contract because of non-disclosuie, 153
winding-up order, 880, 881

RESCISSION OF CONTRACT, 226—241
action for, 226

forfeiture of shares for non-payment of calls, 278
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RESCISSION Oi^' CONTRACT—conii/iwttZ.

after winding-up commenced, 233
damages for deceit when, obtained, 227
distinction from action founded on fraud, 228
evidence, 227, 228, 230
forfeiture of shares, restraining, .226

inducement essential, 230
knowledge of company is ground for, 228, 229
material misrepresentation, 228, 22U
non-compliance with statutory requirements in jtrospectus, 2o0, 231
order for, 226
payinent of calls into coiu't, 278
remedy when claim for, has gone, 154
when company insolvent or stopj^ed business, 233
with broker, 153

RESERVE CAPITAL, 64, 300, 307, 40t), 694
resolution for, 402
when not chargeable, 257, 1341

RESERVE FUND,
creation of, 64, 257, 300, 1341
debenture -holders objecting to additions to, 411 (note)
formation out of profits, 300
investment of, 694
obligation to set aside, 411
restraining setting aside, 307
secret, 135, 136, 409, 410

RESIGNATION,
of director, 355

Hquidator, 951, 952, 1472
member of committee of inspection, 941, 1375
receiver, 480, 569, 580

RESOLUTION,
accepting liquidator's resignation, 951, 952, 1472
alteration, 386
amendment, 386, 391, 392
appointing liquidator in voluntary winding-up, 1270, 1271
assenting to registration under Part VII., 24, 25 and note, 1398
at meeting of creditors and contiibutories, 928, 929, 937—939, 1467
bad, 383 and note
casting vote, 393
effectj 83 (note)

explanatory circular sent with notice, 385
filing copy of, 25, 1344, 1345
for alteration of articles, 401, 402

memorandum, 695, 701, 702, 700—719
objects of comi)any, 68, 69, 695, 701, 702, 700—710

amalgamation, 757, 761
calls, 261, 263

on contributories, 1166, 1176, 1462
consolidation of share capital, 402, 403
conversion of fully paid up shares into stock, 403

private into public company, 402
forfeiture, 279
increase of capital, 44 (note), 84, 399, 400, 401
issue of debentures, 487, 488
reconstruction, 386, 387, 1308 (note), 1310, 1311
reconversion of stock into shares, 313—314, 403, 1337
reduction of capital, 258, 637, 648, 686—690, 1338

restraining, 669
registration of a company limited by guarantee, 25
reorganization of capital, 318, 717, 720, 722—724, 1338
return of accumulated profits, 258, 259, 690, 1336

capital, 258 and note
sale of undertaking in voluntary winding-up, 1282
scheme of arrangement, 726, 730, 733
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RESOLUTION—con^irtuec/.

for subdivision of shares, 401
voluntary winding-up, 12()3, 1264, 1270, 1271, 1-307, 130S. 1380

gazetting, 1272, 1306, 1380
liquidator may bo appointed bj', i}87

restraining, 1264, 1314
injunction against, 396 and note, 397
moving, by member, 387
notice of meeting may deal with two separate, 387

stating, to be passed, 385
to pass, 399, 400

proposed, 384, 385, 387
of debenture stock holders, provisions in trust deed. -I/?, •')13, 'i]4

directors, 384
meeting summoned improperly, 384

without authority, 383, 384
proposal of, 391
putting, to meeting, 391
registration, 378, 379, 1344, 1345
retrospective effect of, 83 (note)

seconding, 391
show of hands, 392—394
statutory provisions as to, 1344, 1345
substantive, 392
substitution of fresh, for that mentioned in notice, 387
to pay dividends out of capital, 400, 401
See also " Extraordinary Resolution "

;
" Special Resohitimi.""

RESPONDENTS,
to misfeasance proceedings, 1056, 1057, 1060, 1378, 1458

RESTRAINING,
actions, 897—999, 1369
distress for rent, 892, 895 (note)

RESTRAINT OF TRADE,
covenant in, eifect of winding-up on, 373, 1221 (note)

managing director commencing business after winding-up, 373
proviso in agreement for sale, 169, 170
restricted winding-up order, 871, S77

RESTRICTION,
on transfer of shares of private company, 9, 88, 222 (note), 288, 1364

RESUSCITATION OF COMPANY, 994, 995, 1389

RETAINER,
general, may constitute solicitor, t)firicer of compnny. 1056
of moneys against receiver, 576

proceedings in winding-up, 813
solicitor by liquidator, 873. 1004. 10:'.2. 1HI(», 1372
production on taxation. 1194. 147R

on redTictiiin of pii|)ital, 258

RETIREMENT,
of directors, 355, 356

liquidator, 951, 952. 1472, 1473
receiver, 480, 5G9, 580

RETROSPECTIVE EFFECT OF A SPECIAL RESOLrTTOX. 83 (note)

RETURN OF ALLOTMENTS. See •' Allotments."

RETURN OF CAPITAL, 257—259, 637. 641. (U2. 679. r,S6—690, 1336
on winding-up, 1253—-1263

RETURN OF MONEY PAID ON APPMCATFON.
when no prospectus issiK^d, 223, 1351

no allotment made, 223, 1351
prospectus issued, 222, 223, 1351
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REVENUE ACCOUNT,
of assurance company, 414, 415, 420—424, 428, 429, 439

REVIEW OF TAXATION OF COSTS, 1190, 1476

" RIGGING THE MARKET," 180 (note)

RIGHTS,
conferred by contract to take sliares, 255
of different classes of shares, 316, 1363

alteration of, 317, 318, 319, 1327
to new shares, 314, 315
where power to charge, covers uncalled capital, 44fi

" ROYAL,"
use of word, in name of company without leave, 54

ROYAL CHARTER,
companies incorporated by. See " Chartered Companies."

ROYALTIES,
in respect of patents, 522

RULE IN,
bankruptcy, aj^plication of, to winding-up, 1084, 1385
Birch V. Cropper, 1255
Clayton's Case, 1154
Dearie v. Hall, where excluded, 192
ex parte Maude, 1256
Hopkinson v. Rolt, when applied. 192
Re Waring, 1226
Spargo^s Case, 265

RULES AND ORDERS,
Assurance Companies Act 1909 under, 18 (note), 20—23, 416, 418,

754 (note), 772—776
Chancery Palatine Coiurts, 638 (not(>), 804 (note)

County Coiurt, procedure in winding-up jurisdiction, 1507, 1508
fees, in winding-up, 1498, 1503
fees for registering mortgages and charges, 1439
forms, 1437, 1438
limited partnership, 1494—1498
reduction of capital, procedure on, 1441—1446
ren"dttances and payments, 1503, 1504
taxes, payment of, on winding-up, 1505, 1506
translations, 1440, 1441
winding-up, 1446—1493

ST. THOMAS'S DOCK ORDER, 800 and note. S77, S7S

SALARY,
lieu of secretary for, 376
preferential payment of, 573

in winding-up, 1212
of Stannaries company, 1213

proving for, in winding-up, 1220, 1221

SALE,
after dissolution of company, 475
agreement for, of business, 167—170
by agent, 295, 290, 297

debenture-holders, 472, 559, 500. 504. 505
directors to companv, 340

J liquidator, 985, 1004, 1035, 1030, 1190, 1191
mortgagee, 185
pi'omoter, impeaching, 143, 154, 155
receiver, 578

compromise or arrangement not a, 727
lien on shai'es, 274
object clause for, 94
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SALE

—

continued.

of assets in voluntary wincling-iip, 1282
assets when floating charge in existence, 453, 454
bonds, unauthorized, 296, 297
claims for misfeasance, 1057
land, 65
undertalcing, 67, 1282

restraining, pending hearing of petition, 821 (note)

setting aside, 158

SALE OF GOODS ACT, 1893,
agreement for payment of shares not within, 264

SALE OF SHARES,
at fixed price on banki'uptcy, 288
banking, 203 and note
by agent, 295, 296

executors, 298
forged transfer, 286, 281, 297, 299
fraudulently filling up blank transfcM-, 297
mortgagee, 185
trustee without authority, 295

" certificate lodged," 292, 293, 294
certificate accompanying transfer, 292
certifying transfers, 293, 294
charging order, 292
conflicting claims to shares, 294
cum. div., 304
director may purchase from member, 334
distringas restraining, 291

estoppel by, 295, 296, 297
ex rights, 315
Forged Transfer Act, 1891 . .298, 299
forfeited, 276
indemnity against calls, 288
not conditional on registration, 2S8
portion of shares comprised in one certificate, 292 :

qualification shares by director, 345 and note, 1345
regvilations as to form of transfer, 289
restrictions on, in private companies, 9, 88, 222 (note), 2S8, 1364
setting aside, 299
when purchaser may refuse payment. 292

SATISFACTION,
memorandum of, 540, 544, -546. 1357

SAVINGS BANK,
does not carry on banking business, 4

trustee of, 1149
winding-up, 782

petition for, 819

SCHEME,
for reduction of contracts, 864, 865

SCHEME OF ARRANGEMENT, 724—752. 1364
after M'inding-up order, 829, 730, 731

application to confirm, 729—731

creditor's costs on, direction for. 746, 747

creditor not assenting to, 728
debenttu-e-holders assenting to, 727
dissentient shareholders, bound by, 727, 728

effect on gxiarantee of debentures, 524 (^iiotc)

foreign, 725
jurisdiction of Co^lrt, 724, 725, 72(i. 731

liquidator not assenting to, 726
majority requisite for, 724, 72(i, 727
meetings for, 724, 729, 73(t, 740

class, 726, 730
flireoti()ns as to, 73(1. /•?/
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SCHEME OF ARRANGEMENT—con«mwp(^.

meetings for

—

continued.

foreign creditors attending, 730 (note)

notice of, 729, 730, 737, 738, 741
proxies at, 720 and note, 730 and note, 742
report of chairman as to result of, 730, 738, 739, 740

minority's position in, 727
necessitating trust deed to secure debentures, 728, 720
not restricted to winding-up, 724
petition to sanction, 730, 731—737

affidavit verifying, 731, 732
Coiu-t's discretion on, 727, 728 -

evidence in support, 730, 731
report of official receiver 731, 1460

reorganization of capital, 82, 318, 720—724, 1338
resolutions for, 726, 730, 733
sanctioning, 730, 731, 742—752

after winding-up order, 729, 731
appeal against, 729 and note, 730
in voluntary winding-up, or under supervision, 1207, 1387, 1388

winding-up, 1036, 1038, 1387, 1388
stay of execution pending, 729
sureties' position on, 729

SCHOOL,
object clause for, 123

SCOTCH COMPANY,
guarantees by, 571
sequestration against, 1200, 1385
winding-up.

Court exercising jurisdiction, 807. 808, 1368
effect of order for, 890, 891, 1387
in England, 780, 788 (note), 1402
ranking of claims, 1200, 1385

SCOTLAND,
enforcing in, orders made in winding-up proceedings in England,

1022—1027, 1379
furthconaing, action of, 895
notice of trust may be entered on register in, 1119, 1133
privileges of landlord in, 1204
registration of mortgages and charges not applicable in, 534
registration office in, 41, 42, 1396, 1409
seal in, affixing, 324, 325, 1346
winding-up in,

compulsory order after supervision order, 1300. 1301. 1385
enforcing orders in England, 1022—1027, 1379
orders in vacations, 1028—1030, 1380
petitioning creditor, 823
pubHc examinations in, 1052. 1053. 1390, 1391
special provisions for, 1200, 1387
statutory proAdsioiis as to juiisdiction, 1368

SCRIP CERTIFICATES,
for debentures, 529, ,531—533
stamp duty on, 487
Stock Exchange requirements, 1513
to bearer are negotiable instruments, 463

SCRUTINEERS,
on a poll, 395

SEAL,
affixing, 325, 1346

liquidator, 1005, 1372
managing director, 305 (note)
usual provision for, 88 (note), 325

articles as to, IK), 148
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SEAL

—

continued.

authentication of documents )iv. not necessary, 1363
binding effect of, 324, 1346 "

certificate issued vmdor, 256, 2SU
contracts under, 324, 1346

of trading company not under, 325
debentiu-c luider, 452
estoppel by, 280, 281, 297
facsimile for use abroad, 325, 320, 1346, 1347
name must be engraved on, 321, 1342
of Board of Trade jndicially noticed, ".MiO, !l(ll

wrongful use of, 297

SECRET,
profits of promoter, 152, 153, 150, 231 (note)

SECRET RESERVE FUND, 136, 136, 409, 410

SECRETARY,
admission by, 374
authenticating documents, 375, 1363
authority of, 374
certifjdng transfers, 293, 294, 373
declaration by, for certificate as to commencement of business, or

incorporation of company, 11, 14, 329, 330, 331, 375
duties, 373—375
forging share certificates, 297
fraud by, 373, 374
holding office as director, 375
is a servant, 293, 373, 376

preferential payments of, 573 (note), 1219
keeping minutes, 375
knowledge of, when binding on company, 375
liability of, 375

after company's name removed from register, 765 :

company for acts of, 373, 374j
non -registration of mortgages or charges, 375, 540, 1357
not making retui-n of allotments, 375, 1353

refusing inspection or copies of documents, 375, 1358. 1359
when dividends paid out of capital, 375 (note)

no annual meeting held, 379, 1342
misrepresentation by, 374
negligence of, 374
preferential payment of, in winding-up, 375, 573 (note), 121!)

producing company's books, 375, 370
proof of debt by, 376
prosecution of, for criminal offences, 1077— 1083, 1388
purser of Stannaries company is, 1147 and note
reading notice of meeting, 391 and note
salary of, 376
service of winding-up petition on, 843, 846, S4S, 1451, 1452
setting out name in statutory report, 375, 1343
signing balance sheet of banking company, 375, 1362, 1363

notices of meetings, 401 (note)

statement of affairs by, 908
" striking off " by, 374 (note)

when an officer of company, 1050

SECURED CREDITOR. See " Creditor."

SECURITY
by liquidator, 947, 948, 955, 1195, 1274, 1300, 1457

receiver, 500 (note), 508 (note), 570—572, <'J<S'.5

—

591
S])ecial manager, 905 and note, 947, 948, 1195. 1457

debenture-holders entitled to realize, on winding-up, 565, 566
for costs. See " Costs."

existing debts, 447
giving up, 930, 1468
in exercise of company's borrowing powers, 4 45, 417
rights of ijartionlar class to special fund, 22
suneiuler of, !t2!». 'XU). I 1 1? 1 , 12(17, I2(t9, 1468
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SEPARATE ACCOUNTS,
by assurance companies, 21, 22

SEQUESTRATION,
apainst company or directors, 200
of receiver in debentiu-e -holder's action, 580

Scottish company, 1200, 1385
writ of, 200, 1203, 1204

SERVANTS,
auditors are, 413
dismissal by appointment of receiver, 570

winding-up order, 880 (note), 1220
(vohmtary), 1275, 1270

liquidator employing, 1220
managing director is not, 373
preferential payment of wages by receiver, 573

in winding-up, 1212, 1385
of Stannaries company, 1213, 1394

promoter not necessarily, 151
proving for wages in winding-up, 1240, 1241, 1246, 1463, 1464;

secretary is, 293, 373, 375
who are, 1219, 1220

SERVICE,
acceptance of, 842
by advertisement, 388 and note

bailiff, 806, 1017, 1018, 1450
post, 31, 388 and note, 1018, 1363, 1450

contract for,

effect of appointment of receiver and manager on, 570
winding-up order on, 889 (note), 1219—1221

voluntary, 1275, 1276
County Court proceedings, 806
defect in document need not invalidate, 1018
in winding-up,

rulesri450, 1451
of application to bring misfeasance proceedings, 1058

misfeasance summons, 1059
motions and summonses in winding-up applications, 1014
notice of call on contributories, 1170, 1177, 1180

meetings, 387, 388 and note, 389, 393 (note), 1344
inotion for rectification of register, 199 (note), 200 (note)

with writ, 580 (note)

order for public examination, 1050
preliminary to removal of company from register, 765 and

note
notices on debenture -holders, 467, 468, 507, 508, 517, 518

foreign company, 31, 34, 36, 37, 39, 40, 1405
order for private examination, 1039 and note

when proceedings in sequestration or attachment taken, 200
petition,

for payment out of dejoosit by assiu'ance companv, 776
to wind up, 842—844, 846, 848, 1451, 1452

limited partnersliip, 802
proceedings in Stannaries, 328
summons for further consideration, 616

directions, 609
to proceed with accounts or inquiries, 609, 610, ftll, 012

winding-up order, 879, 1453, 1454
on company, 326, 1363

shareholders, 754
out of jurisdiction, 1027, 1028
summons to transfer, 815 (note), 816 and note
when shares may be paid for by, 259

SET-OFF,
against trTistoe of debenture, by company, 460, 461
bankru]it member entitled to, 1100, 1161, 1162
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SET-OFF—continued.
by assignee of debt, 1 1 G4

auctioneer, 1238
contributory against debts due from company, 1153, 1159—1164

of dividends, 1153, 1158, 1162, 1163
creditor, 1239
debtor, 454 and note, 1235
member in winding-up, 1153, 1158—1164
mortgagee, 1239
solicitor, 263 (note), 1034

calls paid in advance, 1164
costs against calls, 1163, 1164
damage for breach of contract, 1031
debts due from company against licniidator, 1236
directors' fees against calls, 1159, 1164 (note)

in action for calls, 260
cases of unlimited liability, 1163

mutual dealings, 1236—1239
no application in misfeasance proceedings, 1060, 1061
of cross demands between debentvu'e-holder and company, 618, 610
rent against claims under lease, 1237
sum due from liquidator against calls, 1164
trade contracts against debts, 1031
when a fraudulent profei-ence, 1085

SETTING ASIDE,
agreement for shares, 265
allotment, 224, 225
compromises with contributories, 1175
debentures, 472
dissolution, 994 and note, 995, 1389
fraudulent preference, 1084, 1089, 1386
judgment, 881
transaction ultra vires, 1128, 1129
transfer of shares, 299
transfei's by promoters to a company, 158
winding-up order, 789—881

SETTING DOWN,
debentiu'p-holder's action, 601

SETTLEMENT,
sale of a business the subject of a, 160

SETTLING,
winding-up order, 872, 873, 1016, 1453

SETTLING LIST OF CONTRIBUTORIES. 1091—1008. 1100. 1116
1461, 1462

SEVEN,
persons may form incorporated cojnpnny. 7. 1326

SHARE CERTIFICATE. 256. 279—282. 2,9,?, ,'?<?.:;. 1331, 1354, 1355
articles as to, 96, 282
defaced, 282
delivery of, 282. 1354. 1355
deposit, 288, 289
destruction, 282
estoppel by, 256, 280. 2S1, 282. 1109
footnote to, 279. 280
forged, 280, 281, 282
fresh, issued on sale, 292
indemnification in respect of. 280
issued under conunon seal, 280, 1331
joint holders entitled to one, 282
lost, 282
not fully paid at date of issue, 282 (note). 2SS

negotiable instruments, 279
primA facie evidence of title, 280. 1331
replaneinent of, 282 and note
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SHARE CERTIFICATE—conimwecZ.

sale of portion of shares coniprisod in, 292
should accompany transfer, 292

correspond with register, 279
statutory provision as to, 1331, 1354, 1355
Stock Exchange requirements as Jo, 279, 280, 282 (note), 1511
wrongly issued, 280, 281

SHARE WARRANTS, 87, 102, 103, 129, 310, 312, 313, 1335
alteration of, 312
are negotiable instruments, 310, 463 (note)
articles as to, 102, 103, 129
authority to issue, 87, 310
bearer of,

contribution by, on winding-up, 824
membership of, 310, 311, 1335

conversion of shares or stock into, 87, 314
coupon for dividend, 310, 311, 312
deposit of, with company, 311, 313 (note)
engraving without authority, 312, 1335
forgery of, 312, 1335
interest on, 310, 311, 312, 313
issue of, 310, 311, 1335
meetings of holders of, 313 (note)
not counted as qualification shares of director, 310
particulars of, required in annual summary, 311, 1335

in register, 191, 311, 1335
private company cannot issue, 87 (note), 310
stamp duty on, 311 (note)
surrender of, 191, 310, 311, 1335
transferred by delivery, 310, 1335
voting power of holders, 217, 308, 1348

SHAREHOLDERS. See " Members."

" SHAREHOLDERS' ADDRESS BOOK,"
of assurance coinpanies, 193

SHARES,
adverse claims to, 291, 292, 294
agreement to take,

annulment by surrender, 71
by allotment, 205, 200, 210

application, 205
estoppel, 210, 211
mistake, 207, 208
nominee, 207, 208
setting aside, 265
subscriber, 203

cancelling, 71 and note, 72
complete, 205, 206 and note
induced by misrepresentation, 227—229
liability under as contributory, 1105
not affected when minimum subscription not reached, 223
on reconstriiction, 206
registration, 167 (note), 267, 1353
repudiation of, 208 note, 232
rescission of, 226—241
void, 207, 208
withdi'awal of, by, 212

allotment of, 205, 222, 266, 1351
annual summary of, 249-—254, 1332
application for, "205, 225, 224, 244, 245

acceptance of, 205, 206 and note, 207
amount payable on, 215, 222, 223, 1347
by infants, 208

married women, 208
nominee, 207, 208

liability as contributory, 1111
certificale to commence business not obtained, 210
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SHARES

—

continued.

ap[)licai:ion for

—

continue'L

conditional, 208, 1109, UK)
fully paid, when only unpaid cau iasuo, 210
in fictitious name, 1112
misleading, 207, 208
mistake in making, 208, 1107, 1121
on amalgamation, 1111, 128(), 1288

loconstruction, 206, 210, 1111, 1286, 1288
payment on, 222, 261, 245, 246
qualification shares, 352, 353
return of, amount payable, 222, 223
subject to condition pi-ecedent, 20'J and note, 210, 1110

subsequent, 209 and note, 210, 1100—1 1 10
transfer instead of allotment, 256
under incomplete prospectus, 223, 224

an underwriting contract, 181
withdiawal, 205, 206, 207, 212

are personal property, 202, 203, 283
article as to, 96, 125, 126
as consideration for amalgamation or reconstruction, 1282, 1286,

1287
banker's position when none made, 225, 22()

by reduction of capital, 637, 641, 643, 682, 689, 1338
cancelling, 73 (note), 83
certificate, 256, 279—282, 282, 283, 1331, 1354, 1355
charging order on, 292
Colonial register of, 195, 1334
company pm-chasing its own, 70—73, 640, 1128

taking, in another company, 63, 67, 1114, 1115. 1122, 1123
consolidation of, 83, 318, 720
conversion of, into stock, 83, 313, 403, 716, 1337
deferred, 123 (note), 316
different amounts paid on, 1336

classes of, 83, 316—319, 720, 1338
distringas on, 291
dividends on, 73—82, 2^^—304
division of capital into, stated in memorandum, 69, 1327
effect of death or bankruptcy on, 284
exchanging debentures for, 533 and note
extinguishment, 637, 686—689, 1338
forfeitm-e of, 275—279. See also " l-\>rl'(utuie of shares."
founders', 123 (note), 215, 316, 318, 1347
fully paid,

agreement for issue of, 167
registration 167 (note), 267, 1353

application for, when only, unpaid shares can issue, 210
contribution in respect of, 1091
donees of, not liable as contributorics, 1108
issue, 264
on reconstruction, 268
reference to, in prospectus, 215, 216, 1348
when company estopped from denying, 256, 280, 281

holder of, See " Members."
identity of, on renumbering, 203
in Stannaries company, 1146—1148
issue of,

at discount, 69, 70, 177—179
as payment for conimissitin, 179, 256, 1353
effect of, on contract of membership, 25(5

liability of allottee as contributory, 1107
ultra vires, 69, 70

premium, 74 (note), 257 ^
adjustment of rights of contributories, 1254
whether premium is capital money, 412

cancelled, 278
for cash, 255, 259
forfeited, 255, 256, 277 (note), 278
otherwise than for cash, 264
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fcJliARES

—

continued.

joint holders of,

when treated as a single member, D, S8 (note), 1364
legacy of, 1118
legal title to, when postponed, 294, 295
lion on, 90, 273—275
loans on, 185, 187, 18S
management shares, 123 (note), 215, 31(3, 318, 1347
new, 164 (note), 314, 315
numbering, 203, 268, 1331
official quotation of. See " Stock Exchange."
on reduction of capital, 637—644, 1338
payment for, 66, 70, 255. See also " Payment for Shares.'

pooling agreement for, 188—190
preference, 316
private company,

no public invitation for, 9, 88, 140, 1364
transfer of, must be restricted, 9, 88, 222 (note), 288, 1364

qualification, 329, 337, 338, 348 and note, 350—354, 1345, 1346
i-econversion of stock into, 313, 314, 403, 1337
renimciation, letter of, 246, 247, 267, 268, 315, 316, 487
rescission of contract to take, 226—241
right of dealing with, 255
sale of, 288
subdivision of, S3, 1337

articles for, 100, 101
notice of meeting for, 401
special I'esolution necessary for, 83, 84 and note

subscriber taking, 13, 203, 204, 1102—1104
siurender of, 71, 72, 354, 641, 642, 1128, 1129, 1140, 1141
transfer of, 90, 283
transmission of, 195, 196, 284, 1333
underwriting, 177—190, 1353
unissued, charging, 451
unpaid,

cannot be issued with no liability for calls, 70
voting power conferred by, 305
warrants for, 87, 102, 103, 129, 310, 312, 313, 1335

SHARING PROFITS,
express power necessary for, 67

SHEETS,
loose, may constitute register, 194

SHERIFF,
fees of, when execution restrained, 895 (note)

levying execution, rights of debenture -holders on, 454, 455
position of, on winding-up, 893, 894, 895
return of moneys by, 895, 896
seiziu'e by, makes creditor a secured creditor, 1201, 1202
taking public examinations in Scotland, 1052, 1053, 1390, 1391

SHIP,
company cannot be registered to Hy foreign flag on, 68
instruments of sale or transfer of, exempt from stamp duty, 160 (note),

523
mortgage of, 523

SHIPPING COMPANY,
extension of objects of, 695
object clause for, 119

SHORT CAUSE LIST,
debenture-holder's action in, 601

SHORTHAND NOTES,
application for, 1065
declaration and notes by, 1065, 1066
of e\adence in publ-'c examinations, 1053 and note, 1459, 1460
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shorthand writer,
remuneration of, 11 90, 1477

SHOW OF HANDS, 308, 377, 3'J2, 3'J3, 1344

SIGNATURE,
to transfer of shares not essential, 1121, 1122

SIGNING,
alteration of nicnioranchnn, after, 20'1

articles, 886 and note, 1329
chairman, minutes, 452
directors, prospectus, 214, 1347
memorandum, 7, 8, 47, 203, 204, 1327
prospectus, 214, 1347
statement in lieu of prospectus, 219, «;ji, 1349

SliVIILARITY OF NAME, 51

SINKING FUND,
not necessary in cases of wasting property, 70
redemption of debentures by, 526, 527, 528 and note

SITTINGS,
of Coui'ts having winding-up jurisdiction, 1014, 1448

SITUATION,
of office where Colonial register kept, 195, 1334

SITUATION OF REGISTERED OFFICE, 47, 58, 321 and note, 1341

SLIP,
in articles, 90

winding-up order, 880

SOCIAL INSTITUTIONS,
borrowing powers of, 62, 63

SOCIETY,
illegal, 6, 7, 70—73, 781, 1137, 1326
registration of, 25, 1142, 1143
winding-up,

members' liability as contributories, 1141—1143
unincorporated. 1143—1152

SOLICITING CUSTOMERS,
after winding-up, 373
by receiver after sale, 579 (note)

SOLICITOR,
accepting service, 842
acting after dissolution of company, 994

for defiuict company in ignorance, 781 (note)

agent of companj-, 92, 93
appointment of, as receiver, in debtMitiu'o-holder's action, 570
attending private examination, 1043, 1069

public examination, 1047
cannot insist on doing the legal business of company, 93
charging order for costs, 618, 623, 1034, 1035
costs of, on reduction of capital, 676

pro\-ing for, 1228
letaining, as against receiver, 576

entering appearance for persons wrongfully using word " limited," Oii

examination of, in winding-up, 1041
liability of,

conducting proceedings for non-existent companj^, 399
for unauthorized use of company's name in actions, 397

lien of,

acting for mortgagor and mortgagee, 455 (note)

for preparation of debentm'o trust deed, 478 (note)

in winding-up, 1033, 1034, 1205
prevailing over debentures, 455 and note
producing documents, 1034, 1041 and note
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SOLICITOR

—

continued.

liquidator may be, 940, 1272 (note)

liquidator's, 1004, 1032, 1190, 1372
attending applications, 1020

costs of, 1032, 1033
taxation, 1192—1199, 1475

making declaration of compliance, 11, 1330
member of committee of inspection, 942 (note)

not a promoter, 151
petitioning creditor's, retainer by official receiver, 873
power of debenture trustee to einploy, 481
separate employment, 1035
service of mnding-up petition on, 842, 843, 840, SiS
set-off by, 263 (note), 1034
when an officer of company, 1056

SPARGO'S CASE,
rule in, 265

SPECIAL ACTS OF PARLIAMENT,
company promoting, 68

SPECIAL BUSINESS,
notice of meeting specifying, 384

SPECIAL MANAGER, 905—908 947, 948, 1357, 1375, 1376, 1455, 1457

SPECIAL RESOLUTION,
acquiescence by members in lieu of, 377, 378 and note
adjournment of meetings for, 395, 396 and note
amendment, 386
annexing copy of, to articles, 378, 1344
at meeting convened by members, 382
confirming, 376, 377, 386, 1344
declaration of chairman, 377, 1344
definition, 1344
demanding a poll on, 377, 1344
filing print of, 378, 1344

penalty for default, 379, 1345
for adoption of Table A. by company registered under Part VII., 29

alteration of articles, 89, 90, 1329
memorandum, 318, 695, 701, 702, 709—719, 1327
objects, 68, 69, 695, 701, 702, 709—719, 1328

amalgamation, 757, 761
change of name of company, 54, 698, 1328
for final payment for shares on winding-up only, 257, 1341
for making liability of directors unlimited, 347, 1341
payment of interest out of capital, 80
private company turning itself into public company, 9, 219, 102,

1364
reconstruction, 1282, 1310, 1311
reduction of capital, 637, 648, 686,-690, 1338
registration of Friendly Society, 25
removal of director, 355, 357
reorganisation of capital, 720, 722—724, 1338
return of capital, 258, 1336
sale of undertaking in voluntary winding-up, 1282
subdivision of shares, 83
winding up, 789, 1366

voluntarily, 1263, 1307, 1308, 1380
imposing lien on shares, 276
invalid when it causes special injuiy, 91
majority for, 376, 377, 1344
notices of meetings to pass and confirm, 377 and note, 386, 400, 401

and note
printing, 378, 379, 1344, 1345
registration, 378, 379, 1344, 1345
retrospective effect of, 83 (note)

show of hands for, 393, 394, 1344
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SPECIAL RESOLUTION—continued.

statutory provisions as to, 1344, 1345
suppljing copies of, 378, 37!», 1344, 1345
two meetings necessary, 377
voting on, 307, 1344

SPECIAL SETTLEMENT,
rules as to, 1508, 1509

SPECIALTY DEBT,
contributories' liability, 1164
covenant for payment in debenture, 404 (note)

money payable by member, 91

SPECIFIC PERFORMANCE,
appointment of managing director, 373
contract for formation of company, 15')

sufHciency of fixed duty stamps on, 102
to issue debentures, 457, 1360

issue debentures before payment in full, 529 (note), 530
(note)

lend money, 186 »

take debentures, 457, 1360

SPEECHES,
at meetings, 392

STABLE KEEPERS,
object clause for, 122

STAFF. (See " Employees "
; "Servants."

STAMP DUTY,
ad valorem rates of, 1 66
acknowledgment of discharge of debt, 487
adjudication of, 163, 267
agi'eement for reconstruction, 1310 (note)

under hand, 162
agreements and contracts, 160, 161
apportionment of piu-chase money for purpose of, 101
articles of association, 9 (note), 86, 1329
ascertainment of consideration for piu-poses of, 160—165
contract as to fully paid shares, 267, 1353
" conveyance on sale," meaning of, 164
duty-paid stamp, 162
effect of Finance (1909-10) Act, 1910, on, 106
fixed duty stamp,

registrar declining to register document boiiiinor, 10-2, 10;;

Bxtures, on contract for sale of, 161
goodwill, assessment of, for purpose of. lOO and nntn
" interest in land," 161
on assignments, 485, 480

debenture trust deed, 479 and note, 484
debentures, 483, 485, 524, 525
increase of capital by resohition, 44 (note), 84
letter of allotment, 246 (note), 487

renunciation, 246 (note), 208, 315, 487
marketable securities, 484, 485, 486
memorandum, 8, 1327
mortgages, 484 and note, 4^5 and note, 486
proxies, 129 (note), 309, 730 (note), 934 (note)
reconveyances, 487
reissued debentures, 470
release, 487
sale of annuity, 105

moneys, 1()7 (note)

scrip certificate, 487, 530 (note). 531
security by receiver, 572
share warrants, 311 (note)

I
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STAMP BVTY—continued.

on statement of share capital, 10 (note), 43 (note)

statutory charge of registered land, 523
particulars of loan capital, 483

stock certificates to bearer, 486
sub-sale, 162, 165
substituted seciu'ity, 479 and note, 485
transfer of shares, 285, 290 and note, 291

in Colonial register, 195, 1334, 1335
on sales, 485, 486

voluntary conveyances, 166 (note)

principal instrument bearing, 165, 166

retvu'n of, 163
shipping dociiments exempt from, 160 (note), 523
statutory provisions as to, 164—-166

when payment is to be made by instalments, 162

STANNARIES COMPANY, 1145—1149, 1394, 1395
alteration of provisions of, 30, 692, 713
amalgamation, 1291
constitution of, 1145, 1146
definition, 1213 (note), 1408
fravidulent transfer of shares in, 1126
jurisdiction of Stannaries Act, 1869. . 1146
purser, 1147 and note
register of members of, 193 (note)

registration under Part VII., 24
shareholders in, 1148, 1149
shares of,

relinquishment, 1146, 1147, 1148
transfer, 1126, 1146

winding-up, 785
attachment of debt to meet call in, 1174, 1394
Court exercising jimsdiction, 805, 807 and note

enforcing orders of, 1018
funds of club or society in, 1214 (note), 1394
preferential payments "in, 1213, 1214, 1394
statutory provisions for, 1394, 1395
when unregistered, 1138

STANNARIES JURISDICTION,
Court exercising, 805, 807 and note

STATEMENT IN FORM OF BALANCE SHEET, 250, 410 (note), 1332
insm-ance company, when exempt from, 417
private company exempt from, 10, 250 (note), 1332

STATEMENT IN LIEU OF PROSPECTUS, 219, 220, 221, 1349, 1424.
1425

alteration of, 225
filing,

before allotting shares or debentures, 219, 1351
commencement of business, 329, 1352

private company, on becoiuing public, 219, 1364
fraudulent statements in, 236, 237 and note
misrepresentation in, 229
not required from a private company, 10

exception, 219, 1364
signing, 219, 1349
variation of contracts prior to statutory meeting, 221, 330, 1349

STATEMENT OF AFFAIRS, 908—910, 912—924, 1370, 1371. 1455, 1456
costs of preparing, 908, 910, 1370, 1456
default in submitting, 909, 910, 1456
filing, 909, 1455
ins])(^ction of, 909, 1370
official receiver's repoj^ts on, 924—926. 1370, 1457
order for, 911
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STATEMENT OF AFFAlUS—continnrd.

preparation of, 908, 1370, 1455
direction for, in winding-up orilci'. S7;5, 1453
payments for, !)08, 909, <)10, 911, 1190, 1370. 1477

summary for creditors, 927
time for subn-ussion of, 908, 909, 910, 1370, 1456
verifying, 908, 914, 1370, 1455

STATEMENT OF CLAIM,
amendment of, after commonccniPiit of wanding-np of dofendant com-

pany, 233 (note)

filing, when no appearance entered, 601
in debenture -holder's action, 601, 602, 603

STATEMENT TO BE FILED BY BANKING AND OTHER COM-
PANIES, 251, 254, 1360

STATEMENTS,
ambiguous, 227, 230. 285—237
belief in truth of, 227, 228, 235, 236, 238
effect of, in common law action of deceit, 235
in prospectus, 212, 238, 241, 1350
proof of, 230
reckless, 228
subsequently becoming untrue, 227, 228
untrue, 228, 229, 238 and note, 239

STATIONER'S BUSINESS,
object clause for, 121

STATUTE-BARRED DEBTS,
not provable in Avinding-up, 1233
setting-off, in mutual dealing, 1237

STATUTE OF FRAUDS,
agreements for payment of shares not within, 264
compliance, sufficient with, 325 and note
debenture, agreement for, complying with, 457

conferring interest in land within, 453
signature of chairman to minutes suflficicnt for, 325
verbal charges, 447 and note

STATUTE OF LIMITATIONS,
application to auditors, 413

common law action of deceit, 23S
forged transfers, 297
misfeasance proceedings, 1060

barring action on prospectus, 240
unclaimed dividends, 303, 304

directors pleading, 343
nms from time of discovery of fraud against a promoter, 155

STATUTORY COMPANY. »Sec " Chartered Company."

STATUTORY MEETING, 379—381, 1342, 1343
alteration of contract before, 219, 330, .'{8(1, 1349
auditors may be appointed before, 406, 1362
default in holding, as ground for winding-up, 789, S18, 1343

costs on, 855
report for, 380, 1342. Sec " Statutory Report."

STATUTORY REPORT,
certifying, 380, 408, 1342, 1343
filing, 380, 1343

petition for winding-up for default, 381, 769, 818, 855, 1343
private company exempt, 10, 380 (not<>), 1343

secretary, naming, in, 375, 1343
who entitled to, 379 and note, 1343, 1363

STAY,
in voluntary winding-up, 1265, 1266, 1324
of compulsory winding-up, 1296

execution, 729, 1265
misfeasance proceedings, 10(>0, 1061
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STAYING ACTIONS,
after winding-up order, 729, 890, 1369
against unregistered company, 900, 1404
application for, 898, 899
debentiu-e-holders' simultaneous, 558
in winding-up, 896
voluntary, 1265

pending winding-up petition, 889, 890, 1369
voluntary winding-up on, 1264— 126ii

STAYING PROCEEDINGS,
on winding-up order, 880, 881, 882

STEAMBOATS,
railway companies' powers to run, 04

STOCK, 313
annual summary, particulars of, required in, 313, 314, 1337
certificates for

Stock Exchange requirements, 1511
conversion of shares into, 83, 313, 403, 716, 1337

into stock warrants, 87, 314, 1335
issue of, 314
particvilars of, to be entered in register, 191, 1335
reconversion of, into shares, 313, 314. 40,3, 1337
rights of holders of, 314 and note
transfer of, 314
warrant for, 314

STOCK EXCHANGE,
obtaining quotation on,

by conspiracy, 1080, 1081 '

luisstatements, 236
regulations, 88, 89

rules,

against forfeiting unclaimed dividends, 303
articles of association, 1510
bonus, 1511, 1516
certificates, 279, 280, 282 (note), 1511
companies, generally, 1511, 1512, 1514—1516
debentures and debenture stock, 459, 464, 465, 468 (note), 481 and

note, 526 (note), 1512, 1513
further issues, 1514
lien on fully paid shares, 273
loans, 1516
minimum subscyilotion, 218, 220
prospectus, 2rS, 1509, 1510
scrip, 1513
shares, 1512

vendor's, 1514
special settlement, 1508, 1509
trust deeds, 1510, 1511

sale of shares cu7n. div., 304
on, 288

STOPPAGE OF CHEQUE,
withdrawal application for shares by, 207

STRIKING OFF,
company's name from register, 764, 765, 1395, 1396

restoring, 765—771
secretary, 374 (note)

"STRIKING OUT,"
order for, on application for rectification of register, 197

SUBDIVISION OF SHARES, 83, 84 and note. 40J. 1337

I
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SUB-SALE,
stamp duty on, 1()2, 1(15

SUBSCRIBERS,
applying for large nuinber of shares, 1102

appointing directors, 351, 352
become members, 203
cannot take less than number subscribed for, 47, 4S, 2U:J, 1327

contract of, with the company, 92, 203, 204

entry in register, 203
infants may be, 13

liability for registering company with fraudulent name, 307 (note)

to pay for shares subscribed for, 13, 92, 203, 204, 1102, 1104

not satisfied by taldng shares from vendor, 204, 1103

release of, 204, 1103, 1104
satisfaction of, by subsequent application, 204, 1102

transfer of, 1104
when copy of memorandum only signed, 1104

memorandum subsequently altered, 204, 1104

minimum subscription not reached, not applicable to, 223

need not be independent persons, 1

1

of company limited by guarantee, 48
shares, 7, 47, 1326

private comiaany, 7, 47, 1326
unlimited company, 48, 1327

particulars of, in prospectus, 215, 217, 1347
placing, on list of contributories, 1101, 1102

rule in Spargo's Case, 265
service of winding-up petition on, 843, 840, 848
surrender of shares bj% 71 (note)

taking shares from promoter, 203

SUBSCRIPTION,
commission for obtaining, 178, 1353
demand of, from members of companies not formed for profit, 85

private company cannot make, to public, 9, 88. 140, 1364

when untrue statement in prospectus, 238, 1349, 1350

SUBSIDIARY COMPANY,
winding-up, 803, 804

SUBSTITUTED PROPERTY,
registration of, charge not necessary, 538

SUBSTITUTED SECURITY,
stamp duty on, 479 and note, 485

SUBSTITUTED SERVICE,
of petition to wind up, 842, 844, 846, 848, 1452

summons to proceed v^nth accovmts and inquiries, 609, 610, 611, 612

SUBSTITUTION,
memorandum and articles for deed of settlement, 6U3, 713, 71U, 1401

of petitioning creditor, 865, 866, 870
costs on, 869, 870

SUBSTRATUM OF BUSINESS, 795—SOO
winding-up when, gone, 795

SUB-UNDERWRITING,
amount paid for, need not be stated in prospectus, 216

SUGGEST10 FALSI,
in jnospeclus, 211

SUMMARY,
annual, 249—251, 252-254, 1332
of liquidator's accounts, 984, 985, 990, 991, 1474

SUMMARY REMEDY,
for misfeasance, 1054, 1388. 1458
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SUMMONS,
for further consideration, 616, 622—632

inspection of books in winding-up, 999, 1001, 1002, 1389
leave to bring misfeasance proceedings, 1058, 1070, 1388, 1458

institute criminal proceedings in winding-up, 1078, 10H2,

1388
make a call, 1166, 1167, 1177, 1376, 1462

private examination in winding-up, 1039, 1066, 1377, 1459, 1460
rectification of. register, 199, 200
taxation of costs, 634, 635

in reduction of capital, 644, 652, 661, 669
winding-up,

applications in chambers, 1014, 1448
fees on, 1014 (note), 1016 (note), 1498
issue of, 1016, 1449

misfeasance, 1058, 1071
to proceed with accounts or inquiries, 609, 610

remove liquidator, 954
set aside fraudulent preference, 108(5, 108H
transfer proceedings in winding-up, 815, 1454
vary master's certificate, 615, 616 and note

SUMMONS FOR DIRECTIONS,
in debentiu-e -holder's action, 601

petitions for alteration of objects, 696, 705
to confirm reduction of capital, 644, 652, 651, 669 and

note, 671
on petitions to sanction amalgamation, 755, 758, 760

SUPER-TAX,
company not liable for, 301

SURETY,
effect of dissolution on, 993, 994
for debentm-es, 523, 524 and note

receiver in debentui-e-holder's action, 571, 585—592
not released by scheme of arrangement, 729
petition for winding-up by, 821
principal, proving for whole debt in winding-up, 1206
proof by, in winding-up, 1227
recovering interest, 1224

SURPLUS,
distribution of, amongst contributories, 1253, 1254, 1258, 1259
on profit and loss account for payment of dividends out of, 76

SURPLUS ASSETS, 1254, 1255
distribution of, 1253—1259

SURRENDER,
of accepting in lieu of forfeiture, 71

article for, 99
assets, 644
company governed by companies Clauses (Consolidation) Act,

1845.. 1140
incorporated prior to, 1858. .1141

lease by liquidator, 1229
lien, 1131
on reduction of capital, 641, 642
qualification, on vacating office, 354
security by seciu-ed creditor, 929, 930, 1131, 1207, 1209, 1468
share warrant, 191, 310, 1335
shares, 71, 72, 354, 641, U2, 1128, 1129, 1140, 1141

SUSPENSION,
of business, 790, 791, 795

as gfouiul for windiiigup, 789, 801, 1366

SWEARING,
affidavit proving debt, 1240, 1463

SWIMMING BATHS,
object clauses for, 121
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TABLE A, 1410—1422
application of, 8, 0, S(i, 1329

to companies rcgistcruil under Part \'ii., '2'J, 1400
articles incorporating, 137—13U
three kinds of, 87

TABLE B, 87 (note), 1422, 1423

TABLE OF FEES,
on registration, 43—45, 1422, 1423

TAILORS' BUSINESS,
object clause for, 121

TAX, SUPER,
company not liable for, '601

TAXATION,
in winding-up under supervision, LSOl, 1302 :

of liquidator's remuneration, 120(), 1272
of receivers' remuneration and costs, 57'J

T.iXATION OF COSTS,
in debentui-e holder's action, ()16, 017 and notes, (iol, 035

winding-up, 1192—1199, 1475
under supervision, 1266, 13U1, 1302

TAXES,
collector proving for, in winding-up, 1217, 1218
distress for, in winding-up, 1217
preferential payment of, in winding-up, 1212, 1216, 1505, 1506

TELEGRAM,
acceptance of application for shares by, 206 (note)

TELEGRAPH BUSINESS,
company cannot be registered to carry on, 68

TELEGRAPH COMPANY,
borrowing powers of, 62, 63
u-inding-up, 784

TELEPHONE,
comniunications by,

requirements of Stock Exchange as to, 481 (note)

TELEPHONE BUSINESS,
company cannot be registered to carry on, 68

TENANTS,
attornment by, to receiver, 576, 598

TENDER,
cheque not good, 826 (note)

debentures redeemed by, 528 (note)

THIRD PARTY PROCEDURE,
in contribution, 240

THREAT,
payment under, 1U86

TIME,
computation of, for service, 389
for advertising petition to wnd up, 837, 840, 1451

appealing against decisions of Board of 'i'rade, 959, 1481
rejection of ])roof of debt, 1242, 1464

from order in winiling-u|) prooci^dings. KK'.O

winding-up order, 882, 1379, 1380
applying for receiver, 453

to transfer proceedings in winding-up, 813, 1454
avoiding voidable contracts, 231
tiling affidavits in opposition to winding-up petition, 847, 1453

verifjang petition to wind up, 845, 846, 1452
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TIME

—

conthmrd.
for holding first meetings of creditors and contributorius, !)2ti, 1465

statutory meeting, 379, 381, 1342
issue of summons for further consideration, 616

to proceed with accounts and inquiries, 608
.objecting to list of contributories, 1093, 1461
registration of mortgages or charges, 636, 537, 538, 1355

extension of, 549, 550, 552, 553,
604 (note), 1355

order appointing receiver or manager, 566, 1357
confii'ming alteration of objects, 699, 1328

extension of, 700 and note
settling " B " list of contributories, 1154, 1461

hst of contributories, 1092, 1461
submitting statement of affairs, 908, 1455, 1456

extension of, 909, 910
taking proceedings in respect of voidable allotment, 224 (note)

when no bar to rectification of register, 72
debentures become payable, 501, 525, 526
floating charge becomes fixed, 456

TITLE,
certificate prima facie evidence of, 280, 1331
conferred by taking blank transfer, 289 and note
conflict of rights to shares, 294
questions of, deciding, 196, 197
of transferee of debenture stock, 460, 461, 462

TOBACCONIST'S BUSINESS,
object clause for, 121

TORTS,
by directoi's, 240, 367

TRADE,
covenant in restraint of,

effect of winding-iq) order on, 373, 1221 (note)

proviso for, in agreement for sale, 169, 170

TRADE PROTECTION,
object clause for, 122

TRADE RIVAL,
refusal to register transfer of sliares to, 287

TRADE UNIONS,
application of Assurance Companies Act, 1909, to, 16

cannot register under Act of 1908. .6, 68
obtaining certificate of incorporation, 12, 13

winding-up, 780, 787

TRADING ACCOUNT,
of liquidator, 977, 9S0, 981, 983 and note, 984, 986, 1474

TRADING COMPANY,
borrowing powers of, 62, 63, 445
contracts by, 324, 1346, 1347
issue of negotiable instruments by, 03, 322, 1342

TRADING CONTRACTS,
effect of winding-up order on, 8S9

TRAMWAY COMPANY,
distinction from railway company, 783
winding-up, 784

TRANSACTIONS,
protected, 887, 888, 889

L
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transfer,
of assurance companits' business, 752—7<)4

interests in companies nt)t formed for profit, 85, 8(1

investments representing deposit by assm-anco comjmnies, 21,

772, 773

TRANSFER OF ACTIONS,
on winding-up, 812, 813, 901—903, 1268, 1321, 1322, 1454, 1455
to same judge, 558 and note

\nnding-up judge, 559 and note

TRANSFER OF BEARER DEBENTURES, 463

TRANSFER OF DEBENTURE STOCK, 481 and note, 485, 48(3

TRANSFER OF DEBENTURES, 400—463, (il!) and note

TRANSFER OF PROCEEDINGS IN WINDINO-UP, 80(i and note,
812—818, 1454, 1455

application for, 813, 815 and note
affidavits in, 816 and note
by liquidator, 815
evidence on, 816
fees, 815 (note), 1498
notice to official receiver of, 814, 1454
opposing, 816, 817
originating summons, 816 (note)

rules, 1454
service, 814, 815 (note), 816 and note, S17, 1454
summons, 815, 816
time to make, 813
title of proceedings in, 815, 816 (note)

costs in, 817
exercise of power, 813
from county court, 806 and note, 813—817

district registries of Liverpool or Manchester, 817
order for, 813, 814, 817, 1455

fees on, 817 (note), 1498
notice to Board of Trade and official receiver, 814, 817, 818
moving to discharge registrar's, 817 and note
rules, 1455

statutory provisions as to, 1367, 1368
to High Court, 813, 814, 816 (note)

TRANSFER OF SHARES, 99, 283, 288, 1331
after commencement of winding-up void, 887, 1135, 1267, 1385

voluntary winding-up, 1266, 1267, 1280, 1385
articles as to, 99, 100
at fixed price on banki'uptcy, 288
blank, 288, 289, 297
by deed, 288, 289

directors to escape liabilitj', 1128
executors, 298, 1333
joint holders, 298
personal representatives, 284, 298, 1333
production of probate, 285
trustee in bankrujitcy, 284

certificate aecompanjang, 279, 292
certifying, 66

fraudulently, 293, 373
charging order restraining, 292
company piu-chasing its own shares, 70, 71, 73, 1128
concealment to induce registration of, 1126, 1127
conflicting claims to shares, 291, 292, 294
consideration, 290 and note, 291

falsely stated, 1126, 1127
not essential, 1122

contract for sale, 288
cum. div., 304
defects in, do not aSect validity of, 1121, 1122
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TRANSFER OF SHARES—continued.

delay in registering as ground for rectlHoation of regiater, 1132, 1134
distringas against, 291
errors and omissions in, 290
evading liability by, 262, 277, 283 (note), 1123—1129
ex rights, 315
execution of, 289, 290, 298

not essential to membership, 1121
Forged Transfer Act, 1891. .298, 299
forgery of, 280, 281, 297
fraudulent, 1123
general power to make, 1124
in Colonial register, 195, 196, 1334, 1335
misdescription in, 290
mistakes in, 290 '

non-ap23roval of transferee, 287
not completed before winding-up, 1135, 1136
notification of lodgment of, 285, 286
of deceased member, 196, 284, 1333

private company, restriction on, 9, 88, 222 (note), 288, 1364
Stannaries company, 1126, 1146

on banki'uptcy, 284
death, 195, 196, 284, 1333
eve of winding-up, 283
winding-up, 290, 887, 1385

under supervision, 1268, 1385
particulars of, in annual summary, 249, 1332
position when company deny certificate, 280, 281
power of attorney for, 280 (note)
presentation after company stopped business, 1133, 1134
registering representatives of, foreign member, 196 and note
receipt clause in, effect of, 296
registration of,

by de facto or interested directors, 286
duty of transferee, 284 (note)
forged, 297
in name of nominees, 286, 287
refusal of, 90, 285—287, 292

restraining, 291
right to, 283
setting aside, 299
stamp duty on, 195, 285, 290, 291, 485, 486, 1334
statutory provisions, 4, 1333
Stock Exchange regulations as to, 289
subsequent forfeiture of,

liability of transferor as contributory, 277 and note
time for delivery of certificate, 282, 1354
to impecunious persons, 1126, 1127

increase voting power, 286, 287
nominee, 287
stop petition, 1128

transferee entitled to registration, 284
trade rival, 287

when articles contain no restriction, 1124—1126
company registered under Joint Stock Companies Acts, 4

TRANSFER OF SHARE OR STOCK WARRANTS, 310

TRANSFER OF STOCK, 314

TRANSFEREE,
comijany purchasing its own shares, 70, 71, 73, 1123, 1128
duty of, on registration of transfer, 281 and note, 1134
of debenture stock, 460, 461

TRANSFEREE OF SHARES,
concim-ing in rectification of register, 1135
delaying registration of transfer, 1134, 1135
disputes with transferor not decided in winding-up, 1135

[ 142 1



Index

TRANSFEREE OE SHARES—contitiucd.

indemnity by, 1156
liability of, as contributory, 1121, 1120
transfer to be registei'ed by, 284 (note), 1134

TRANSFEROR OF SHARES, 283, 284, 1124—1120
concealment by, to induce registration of transfer, 11 20, 1127
indemnity of transferee, 1156
knowledge of proposed call, 1127, 1128
liability of, as contributory, 1123—1128

registration of transfer delayed, 1132, 1133, 1134
sale not completed before winding-up, 1135, 1136
transferee an infant, 1124

not assenting to transfer, 1123
the company, 70, 71, 73, 1123, 1128

transferring to escape, 1124—1128
placiiig on " B " list of contributories, 1136, 1137
when not liable as a contributory, 1139

TRANSFERS,
setting aside, by promoters, 158

TRANSLATIONS,
Board of Trade regulations, 32—34, 1440, 1441
certified, 31 (note)

TRANSMISSION
of dividends in winding-up, 1244, 1252, 1470

notices in proceedings for amalgamation, 753, 755, 760

TRANSMISSION OF SHARES,
articles as to, 99, 100
on bankruptcy, 284

death, 195, 196, 284, 1333

TREASURY,
annual statement for ParUament, 964, 1392
payment to, of moneys in companies' liquidation account, 963, 1391,

1478

TREASURY SOLICITOR,
affidavit by, in supi)ort of petition to wind up, 845, 846

TRESPASSERS,
when debentures set aside, 472

TRIAL,
debenture-holder's action, 601

TRURO COUNTY COURT,
jurisdiction to wind up Stannaries companies, 807 and note

TRUST,
breach of. See " Breach of Trust."
may be entered in register of Scotch company, 11 1!>

notice of, not to be entered in register, 191, 192, 1332, 1333
condition against for register of debentures, 460 and note

what is notice of, 192 (note)

TRUST DEED TO SECURE DEBENTURES, 477, 199—51^
Stock Exchange requirements, 1510, 1511

See ' Debentiucs."

TRUST FOR SALE,
objectionable f(ir (Ir'hi'ntun- tinst deed, 479

TRUSTEE,
agent becoming, 290
carrying on business, 5

delivery of prt)porty by, in winding-up, 997, 1376. 1460
entry of, on register, 192, 193 and note, 285
for debenture-holders, 477—481

indemnity of, by cestui que tru>-l, 1 1 19, 1 120
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TKUSTEE

—

continued.

liability of, as conti'ibutories, 1119, 1120
new, vesting declaration on apijointnient of, 475
of savings bank, 1149
order of names in register, 285
promoter is not a, 152
ptu'chase of company's own shares by. for company, 72, 73
selling without authority, 295
transfer of shares by, 284, 298, 1333
voting power of, 307, 393

TRUSTEE AND EXECUTOR COMPANY
object clause for, 120

TRUSTEE IN BANKRUPTCY,
of contributory, 1130—1132
registration of, as member, 284, 285 and note
transfer of shares by, 284
voting power of, 307, 393

TRUSTEE SAVINGS BANK,
trustees of, 1149
winding-up, 782, 1402

petition for, 819, 1403, 1404

TWO,
jDersons may form private company, 7, 1326

UBERRIMA FIDES,
in prospectus, 211

ULTRA VIRES,
allotments when, 210
auditor's duty to report on, 409
borrowing by building society, 1144 (note)
company purchasing its own shares, 70—73, 1123, 1128
dividends out of capital, 78 .

when no jDrofits made, 73
injunction against, 799
issuing shares at a discoimt, 69, 70
members cannot ratify transaction, 306, 378, 1128, 1129
payment of shares by futm-e services, 260
promotion of a company, 63
sale of assets in voluntary -ndnding-up, 1283
the objects of the company, 58

UNCALLED CAPITAL,
charging, 445—448

forfeiture of shares after, 275
definition, 448 (note)
mortgage of, requires registration, 535
payable on winding-up only, 257, 446, 1341
sale of, 1036

UNCLAIMED ASSETS,
application to Board of Trade for payment, 971, 974, 976 and note,

1390, 1480
garnishee order against, 971
Hquidator paying into bank, 970, 971, 973, 974, 975, UHO, V82, 1390,

1478
order for payment out of, 971, 1390, 1480
particulars of, 975, 982
rules as to, 1478,—^1480
statutory provisif)ns us to, 1390

UNCLAIMED DIVIDENDS, 973 (note)
forfeitui'e of,

article for, 135
Stock Exchange regulation against, 135 (note), 303

in winding-up, 971—978, 1245, 1478
liquidator paying into bank, 973, 1478
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undertaking,
mortgage or charge on, requires regis! i-atif)ii, o'A'i, 1355
receiver's secui'ity by, 571, 572, 59(J

sale of, 67
on voluntary winding-up, 1282

UNDERWRITERS,
application of Assurance Companies Act, 1900, to, IG

UNDERWRITING, 177—190
agreement for, 182—184, 1310—1313

sub-under\vi-iting letter, 184, 185
commission for, ISO, 1353

concealment of, 231 (note)

disclostu-e of payment for, 178, 181, 21 G, 1348
not to be used for issviing shares at diacouni, 179, 25G
on reconstruction, 179, 1287, 1310—1313
option to take further shares, 179, 180

payment of, 178, 179, 180, 1353
statutory provision for, 1353

contracts,
applications for shares under, 181

offer and acceptance needful, 180, 181

power of, conferred by articles, 87

UNDISTRIBUTED ASSETS. See " Unclaimed Assets."

UNINCORPORATED COMPANIES,
winding-up,

members' liability as contributories, 1143—1152

UNITED KINGDO:\I,
enforcing orders in winding-up proceedings throughout, 1022— 1027,

1379

UNLAWFUL OBJECTS, 68, 69

UNLIMITED COMPANY,
accepting surrender of shares, 1129
application of Act of 1908 to existing, 4

articles of association of, 8, 86
alteration of, 91, 1329

capital of,

alteration in, 91, 1329
increase of, 50, 84, 85, 1340
payable on winding-up, only, 51, 257, 1341

liability of member of, 8, 1158, 1326
memorandum, 8, 119, 1327, 1430, 1431
paying dividend out of capital, 78
purchasing its own shares, 73, 1129
registration as limited, 49, 134(K 1341
security for costs in action by, 327
table of fees payable on registration, 43—45, 1422, 1423
two classes of members of, 1130
winding-iip,

calling up uncalled capital on, 50, 1341
contributories in, 1137, 1138

UNLIMITED LIABILITY,
limitation of imlimited company's liability, 1158
of bank of issue, 50 (note), 1144, 1153, 1154, 1398

directors, 50, 347, 1341
contribution in winding-up, 1153, 1365

manager, 50, 347, 1153, 1341
member,

building society unincorporated, 1144, 1145
company incorporated by Letters Patent, 1144

prior to 185(J. . 1 1 10, 1141
friendly society unincorporated, 1145
Stannaries company, 114S

partner, 1144, 1149 (note)

setting off, ill winding-uj), 11G3, 1376
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UNREGISTERED COMPANY,
action against, 801, 1402

aftor winding-up, 900, 1404
debts, inability to pay, 801, 1402, 1403
definition, 781, 782, 1402
registration after commencement of winding-up, 1003
winding-up, 779, 781, 782 and note, 789, 875, 876, 1402—1405

collecting assets of, 1003, 1404
compidsoi-y only, 850, 1263
contributories in, 1138, 1139, 1404
Com't having jurisdiction in, 808, 1402
grounds for, 800, 801, 1402, 1403
statutory provisions for, 1402—1405
vesting of property of, in liquidator on, 1002, 1003, 1004, 1404
when not applicable, 789

UNSOLD PROPERTY OF COMPANY,
effect of dissohition on, 475

UNTRUE STATEMENT,
in prospectus, 238—241, 1349, 1350

USER,
of property by company, 63, 64

VACANCY,
in committee of inspection, 941, 1375

office of liquidator, 951, 1371, 1472, 1473

VACATING,
bonds and recognizances, 580 (note)

VACATION,
hearing of petition to wind up in, 837

VALIDITY,
of contracts in winding-up, 887, 888, 889

VALUATION,
of assets, 77 (note), 410 and note

security of secured creditor, 1207, 1028
policies and liabilities in winding-up, 1230—1232
references to, in prospectus, 238, 239, 1350

VALUE,
promoter selling above true market, 155

VARIATION,
between application for and allotment of shares, 207, 208
of articles, 90, 1329

contracts prior to statutory meeting, 219, 330, 380, 1349
debenture trust deed, 482, 483

VARYING,
contributories' rights on distribution of assets, 1257, 1258
list of contributories, 1093, 1098, 1099, 1461. 1462

" VENDOR,"
definition in prospectus, 216 (note), 220 (note), 1349
guaranteeing profits, 79
taking baclv property, 642

debentures, 447

VERBAL,
charge on uncalled capital, 447

VERBAL AGREEMENTS. Sec " Oral Agreements."
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verification,
of accounts of receiver, 578, 592

VESTING DECLARATION,
to enable sale of pi-oporty after dissolution, 47")

VICE-CONSULS.
taking affidavits, 1017

VIVA VOCE,
examinations in winding-up, 1038, 1459. 1460

VOID,
allotment of shares, when certificate to commence business not obtained,

210
conveyance, 1084, 1085
debentiu-es issued after borrowing powers exhausted are, 451
transfer of shares after commencement of vWnding-up, 887, 1135, 1385

voluntary, 1266, 1207, 1280,
1385

VOIDABLE,
allotment when minimum subscription not reached, 224

VOIDABLE CONTRACT, 226—241
action on, 226
allotment to infant, 234
material misrepresentation, 227, 228
relief against, 227, 233
repudiation of, 232
time for avoiding, 231

VOLUNTARY DEBTS,
pro\-ing for, in winding-up. 1233

VOTES AND VOTING POWERS,
alteration of,

on reduction of capital, 640
articles as to, 105, 129, 144, 145, 305
at Court meetings of creditors and eontributories, 957. 05S. 1467, 1468

meetings of creditors and conti-ibntories. 028—032. 1456, 1467
by show of hands, 308, 377, 392, 393. 1344
casting vote, 393
common law rule as to majority. 376
computation of majoritj, 25, 1398
decision of cliairman, 384, 1344
demanding a poll, 25, 308, 377, 393—395, 397, 1344
disallowance, 394
equality of, but no casting vote, 393
exorcise of, 305—307

subsequent objection to chairman's ruling, 392
for extraordinary resolution, 376, 377. 1344

special resolution, 376, 377. 1344
increase, transfer to. 286, 287
of debenture-holders, 511—514, 517, 5IS. 522, 53 f and note

stock holders, 482. 483
company shareholder, 307, 308, 392, 393, 1344
directors, 359 (note), 362, 363
executors and administrators, 307, 393
guardian, 307
holders of share warrants, 308

reference to, in prospectus, 217. 1348
infant, 307
joint holders, 309
lunatic, 307, 393
majority, when not binding, 306
member. 25, 307
preference shivrehohler, 305
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VOTES AND VOTING FOWERS—contimied.
of proxies, 308, 309

articles as to, 105, 106, 145
at meetings for reorganization of capital, 720 and note, 730, 742

of creditors, 930—932, 934, 1469
in voluntary winding-up, 1273 (note)

directors sending out forms for, 65, 66, 309, 345
of company-shareholders, 307, 308, 392, 393, 1344

debentvu'e-holders, 513, 522
shareholder of company limited by guarantee, 145

on a poll, 395
quorum by computing, 390, 393 (note)
stamp on form, 129 (note), 309
voting on show of hands, 392
when non-members, 393

purchaser of forfeited shares, 310 (note)
representatives of members, 392, 393
seciu-ed creditor, 1209, 1210, 1468
trustee in bankruptcy, 307, 393

on a poll, 377, 395, 1344
reorganization of capital, 318, 319, 720 and note
scheme of arrangement, 724, 1364

one share one vote, 305, 392, 1344
overriding director's decisions, 307
reduction of capital may affect, 640
reference to, in prospectus, 217, 1348
regulated by articles, 305
statutory provisions as to, 1344
when calls unpaid, 309, 310

shares consolidated or subdivided, 305 (note)

WAGES, 1220
preferential payment of, by receiver, 573

in winding-up, 1212, 1213, 1385, 1394
proving for, in winding-up, 1240, 1241, 1246, 1463, 1464

WAIVER,
conditions as to minimum subscription, 223
of fraud in promotion of company, 799, 800

WARING, re

rule in, 1226

WARNING OFF,
distringas notice, 291

WARRANT OF ARREST,
for failure to attend public examination, 1051, 1068, 1458
of absconding contributory, 1172—1174, IISS, 1378, 1482

WARRANT OF BOARD OF TRADE,
for abandonment of railway, 783, 784

deposit made by assurance companies, 20, 23

WARRANT, SHARE, 102, 103, 129, 310, 312, 313, 1335

WARRANTY,
by issue of share certificates, 280, 281, 1331
" certificate lodged," 293

WASTING PROPERTY,
company formed to work, need not replace it, 76, 77
sinking fmid not necessary before declaration of di\ddends 76

WATER COMPANY,
winding-up, 784
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weighing machines,
railway companies' powers to cliargo lor, t)4

^VIFE,
holding shares, 1112—1114

WINDING-UP,
account of receipts and jjayments in, 903, iM>4, 1392
accounts of liquidator in, 970—982, 1474, 1475, 1499, 1500
actions,

leave to proceed with, 899, 900, 901, 1369
staving, 729, 890, 896—899, 1369
transfer of, 558, 812, 813, 901—903, 1454

adjustment of rights of contributories, 1169, 1253—1262, 1377
after voluntary winding-up, 780, 781, 786, 1292—1296, 1384
annual statement of Treasury for P8.rlianicnt, 964, 1392
applications in,

rules for, 1013—1019, 1447
articles as to, 87, 114, 136, 137
assets,

capital called up on, 446, 447 (nuto)

collecting, 961, 1376, 1460, 1461
distribution, 1189—1262
division, 1154, 1155, 1377
unclaimed, 970, 971, 973, 974, USO, !JS2, 1390, 1478, 1479

assignor of leaseholds, position on, 1228—1230
assxu-ance company, 23, 786—789, 803, 804, 809
bankruptcy rules, application of, in, 1084, 1385
Board of Trade's supervision in, 959, 960, 1375, 1392, 1483
building societj-, 784, 785, 809, 810
business, non-commencement, or suspension, 789, 790, 791, 794—799,

801, 1366
calls in, 1165, 1376, 1377, 1462
canal company, 784
chartered company, 784
club, 788 and note
commencement of, 887, 1369

amending statement of claim after, 233 (note)

coinnrittee of inspection, 941, 1375, 1471
companies not registered under Joint Stock Companies Acts, or Act of

1908.. 782
company carrying on business abroad, 781

improperly registered, 779, 780
registered under Part VII., 29, 30, 779, 781, 1401

conclusion of, 972, 1374, 1389, 1478
action against director after, 343

contributories in, 69, 1091—1188, 1364—1366, 1461, 1462
costs in, 1189—1200

rules as to taxation, 1475, 1476, 1499
settling " B " list of contributories, 1156

com-ts exercising juiisdiction in, 804—811, 1367, 1368
criminal prosecutions in, 1077—1083, 1388, 1389
debts, inability to pay, 789, 791—794, 800, 801, 1366

not provable, 1227, 1230, 1233, 1234
I^rovable,

bills of exchange, 1225—1228, 1241
borrowed money, 1233, 1234
costs, 1228, 1233
damages, 1228—1233
debts ptu-chased at discount, 1234
interest, 1222, 1224, 1225, 124U
judgments, 1233
voluntary debts, 1233

defunct company, 780, 781
delivery of goods after, 888
dii'ectors' position on, 369, 371, 372
disposal of books on completion, 992, 1389
dissolution, 992, 1377

under old Companies Acts no bar to, 782 and note
distress for rent after, 891, 893
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WINDING-UP—coHfrnwccZ.

divddends in, 1243—1245, 1249, 1251—1253, 1469, 1470, 1504, 1505
contributory receiving, 1234, 1235
list of, 981
payment of, wlien calls in arrear, 1162, 1163
setting off against contributory 's liability, 1153, 1158, 1162, 1163
unclaimed, 971—978, 1245, 1478

dock com23anj% 784
does not bar common law action of deceit, 238
effect of, 887—996, 1369

on actions, 233, 234, 260, 558, 559, 729, 890, 1369
calls paid in advance, 263
compromise, 234 (note)

contracts, 887, 888, 889
covenant in restraint of ti'ade, 373
distress for rent, 892
execution, 893, 894
floating charge, 447, 448
garnishee order, 894, 895
imcompleted contract for sale of shares, 887, 1135, 1136, 1385
unpaid instahuents, 261

when no jurisdiction to make order, 789
entry on register after, 205, 206
examinations in, 925, 1038, 1377, 1378, 1459, 1460

application for, 1039, 1066
attendance at, 904, 1042, 1043, 1069
conduct money, 1039 (note), 1044 (note)

of, 1039, 1042
depositions, 1046, 1460
fees, 1039 (note), 1046 and note
for purposes of litigation, 1045
grounds for ordering, 1039—1042
order for, 1039, 1067, 1069
pri\dlege of, 1045
production of documents on, 1038, 1378
public. See " Public Examination," infra.
qviestions in, 1041—1045, 1066, 1460
refusal to attend, 1038, 1378
service of order for, 1039, and note

fees, 1393, 1498—1503
reduction of, in case of foreign company, 787 (note)
when no assets, 905 (note)

ferry company, 784
filing documents in, 817, 1449
for default in filing statutory report or holding statutory meeting, 789,

818, 855, 1369
foreign company, 787 and note, 788, 789, 1405
fraudulent preference,

setting aside, 1084—1089, 4386
friendly society, 785
gazetting of notices in, 959, 1481, 1482
grounds for, 789—800, 855—863, 1366, 1367

receiver carrying on business, 528 (note)
um-egistered company, 800, 801, 1402, 1403

illegal company, 7, 781, 1402
industrial and provident societies, 785, 810, 811
inspection of books in, 999, 1001, 1002, 1389

file in, 999, 1450
interest on debts in, 1222, 1223, 1240, 1463
investment of cash balances in, 964, 966, 967, 1391, 1392, 1473,
1474

Irish companies in England, 780, 788 (note), 807, 1368, 1402
less than ixiinimum number of members, 789, 791, 1366
lessor's position on, 1228—1230
limited partnership, 782 and note, 802, 803, 808, 1404, 1494—1498
liquidator. See " Liquidator."
literary society, 788
loan society, 785
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meetings,
of creditors and contributories, 885, 88G, 92G—937, 1373, 1465,

1466
misfeasance proceedings, 1054, 1388, 1458, 1459
not concluded within one year,

liquidator's statement of accoimt, 970, 973, 97S, 979. 9S0, 1389,
1474, 1475

official receiver, 903, 904, 1370, 1371, 1480, 1481
becoming provisional liquidator, 90.'?, 904, 1371, 1452
reports of, 924—926, 1370, 1457

order, 855, 873—877, 1369, 1453, 1454
advertisement, 879, 1454
after commencement of voluntary winding-up, 1292—1290, 1384
amendment must be re-gazetted, 959, 1481, 1482
appeal from, 789, 882—885, 1379, 1380
costs of, 867—871
dismissal before drawing-up, 880
di-awing up, 871—873 and note, 1016, 1453
fees, 1498—1503
notification of, to official receiver, 871, 872, 1454
pending action for calls, 826 and note
ser\'ice, 879, 1454
setting aside, 789, 880, 881
staying proceedings on, 880, 881, 882, 1369, 1370

partnership, 875, and note
petition for. See " Petition."

policies and liabilities, valuing in, 1230—^1232

portion of capital may only be paj^able on, 257, 1341
preferential payments in, 1212—1214, 1385, 1386
proceedings in,

appeal from, 1028, 1030, 1031, 1379, 1380
enforcing, 1018, 1022—1027, 1379, 1380, 1451
representation, 1020, 1021, 1471
representative, 1010 and note
rules, 1013—1019, 1449, 1450, 1470, 1471
staying, 880, 881, 882, 1369, 1370

to enable voluntary winding-up to continue, 129G
taken in wi'ong Court, 805, 1367
title of, 1015, 1449
transfer of, 806 and note, 812—818, 1367, 1368, 1454, 1455

production of books of company in cross-examination, 375, 376
proof of debt, 1239—1241, 1245, 1246, 1385, 1463, 1464

admission, 1241, 1242, 1464
bankruptcy rules, application of, in, 1200, 1201, 1385
by contributory, 1234

debtor, 1234, 1235
seciu-ed creditor, 1206—1212, 1464, 1466

contingent, 1200, 1201
cost of, 1240, 1463
damages, unliquidated, 1200
discounts, trade, deduction of, from, 1240, 1463
dispensing with, 1239 (note)

examination of, 1241, 1464
expunging, 1242, 1464
fees on, 1245 (note), 1246 (note), 1503
for purposes of voting, 929, 930, 1468
liquidator filing, 1242, 1249, 1465
lodging, prior to first meeting, 926, 929, 1465
loss of commission, 1221
inutual dealings, in cases of, 1236—1239
notice to creditor to lodge, 1241, 1242, 124.'?, 1464, 1465
reducing, 1242, 1464
rejection, 1241, 1242, 1243. 1246, 1247, 1464
rules, 1239—1243, 1463—1465
salary under agreement, 1220, 1221
statutory provisions, 1385
wages, 1241, 1463, 1464
workmen's compensation, 1221, 1222
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WINDING-UP—coniinwed.

protected transactions, 887, 888, 889
IDublic examination, 1047—1054, 1378, 1457, 1458

adjournment, 1047, 1050, 1378, 1458
advertisement of notice of, 1050, 1064, 1458
application for, 1048, 1457
arresting for failure to attend, 1051, 1068, 1378, 1458
attendance of liquidator at, 1047, 1378

official receiver at, 904, 1047, 1378, 1458
before whom taken, 1047, 1048, 1050, 1052, 1378, 1458
costs of, 1051
directions as to, 1050, 1458
discharging order for, 1049, 1063
fixing date for, 1049, 1050, 1063, 1378, 1458
hearing, 1014, 1378, 1458
limited partnersliip, 1048, 1496, 1497
in Scotland, 1052, 1053, 1390, 1391
notes of, 1047, 1065, 1066, 1378, 1458
notes of,

filing, 1052, 1458
shorthand writer taking, 1053 and note, 1065, 1459, 1460
use of, on application for misfeasance proceedings, 1059,

1060, 1459
notice of, 1049, 1050, 1064, 1458
official receiver's report preliminary to, 925, 1047, 1048, 1049, ^

1378, 1457 1
order for, 1048, 1062, 1063, 1378—1458
perjury on, 1053, 1054, 1389
questions in, 1050, 1051, 1460
rules for, 1457, 1458
statutory provisions as to, 1378, 1379

railway companies, 783, 784, 808, 1403. See " Railway Companies."
ranking of debts in, 1222
rectification of register in, 198, 199, 206, 234, 1100, 1376
refunding payments after, 888, 889
registration of unregistered company after, 1003
relief against voidable contracts, 233
remuneration,

of persons engaged in, 959, 960, 1392
rent in arrear at commencement of, 891—893
retvu-n of capital to shareholders on, 1253, 1255, 1258, 1259
rights of contributories inter se, 1169, 1253—1262, 1377

preference shareholders as to capital, 136 (note), 316
rules in, 1446—1493

statutory provisions for, 1393, 1394
savings bank, 782, 819, 1402; 1403
scheme of arrangement after, 729, 730, 731, 1036, 1038, 1387, 1388
Scotch companies, 890, 891, 1387

Court exercising jurisdiction, 807, 808, 1368
in England, 780, 788 (note), 1402

security for costs in actions after, 327, 328, 1406
soliciting customers after, 373
special manager, 905—908, 1375, 1376, 1455, 1457

resolution for, 789, 1366
Stannaries company, 785, 1394
statement of affairs, 908—924, 1370, 1455, 1456
statutory companies, 781, 784

provisions as to, 1366—1380, 1385—1394
substratum of company gone, 795—797
telegraph company, 784
trades imions, 780, 787, 1410
tramway company, 784
transfer of shares after, 887, 1135, 1267. 1385

on, 290, 887, 1385
on eve of, 283

um-egistered companies, 781, 801, 802, 856, 1402—1405
water company, 784
wliat companies mav be wound Tip, 779, 1407
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WINDING-UP—confinMed.

when " just and equitable," 790, 794—800, 801, 1366
wishes of majority on, 858—863, S85, 886

WINDING-UP (UNDER SUPERVISION),
accounts in, 970—982, 1266, 1301, 1302
actions,

staying, 1264, 1265, 1302
transfer of, 902 (note), 1268, 1321

advantages of, 1297
assets, collecting, in, 1302

examination for discovery of, 975, 976
calls in, 1166, 1302
commencement of, 126-4

disposition of propertv after, 887. 12t)7. 1385
compromises in, 1302, 1303, 1387, 1388
com23u]sory order in, 1296

petition for, 819, 1296, 1369
special provision to Scotland and Ireland. 1300, 1385

conclusion of, 972, 973, 1303, 1478
continuing more than a jear,

liquidator's statement of account, 970, 973, 97S—980
disposal of books, 992, 1267, 1302, 1389
dissolution on, 1303
distinctions from vokuitary winding-up, 1264—1270
distress for rent after, 890, 1386
examinations in, 1269
inspection of books in, 999, 1001, 1002, 1302, 1389
interest on debts in, 1224
liquidator,

additional, 1269, 1271, 1299 and note, 1300, 1318, 1319, 1384
powers of, 1036, 1268, 1302, 1384, 1387, 1388
remimeration of, 1266, 1271
reports in, 1266, 1301
settling list of contributories, 1302
taxation of remuneration, 1266, 1271

order for, 1264, 1296, 1297, 1300, 1314—1317, 1384
advertisement of, 1300, 1318
consent, 1299
costs of, 1277
directions on, 1268—1270
effect of, on pending actions, 558, 559, 1264, 1265
requisites for, 1297, 1298
time for making, 1299

petition for, 1264, 1297
evidence on, 1297 and note
presentation, 819, 1298—1300, 1369

preferential payments in, 1212—1214, 1385. 1386
prosecution in, 1077—1083, 1267, 1302, 1388
public examination, no, in, 1269
scheme of arrangement in, sanctioning, 1036, 1038, 1207. 1387, 1388
Scotch companies, 890, 891, 1266, 1267, 1300, 1301, 1385
Stannaries company, 1394
statutory provisions as to. 1384. 1385—1394
taxation of costs in, 1266, 1301, 1302
transfer of shares after, 887, 1135, 1267, 1385
unclaimed assets, 970, 971, 973, 974, 980, 982
validity of contracts in, 887, 888, 889

WINDING-UP (VOLUNTARY), 1262—1324
accounts in, 970—982, 1303

when winding-up not finished within a vear, 970—973. 978—980,

1305, 1389
amalgamation on, 1286—1291, 1382
applicable to certain companies only, 1263
applications to Court in. 1265 and note, 1269, 1270, 1383

by creditors, 1273, 1381
liberty to apply, 1270, 1318, 1319

calls in, 1166, 1277. 1279. 1280, 1281. 1308, 1321. 1383
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N.B.—Figures thus: 32 denote a reference to text; ??Z to Forms; 1501 to Appendix.

WINDING-UP (VOLUNTARY)—coniOTWpd. \

oollecting assets in, 1278 ^

examination for discovery of, 975, 976 I

commencement of, 1264, 1380
;

when compulsory order made, 1295, 1296
committee of inspection in, 1267, 1273, 1319, 1320, 1321
compromises in, 1279, 1387, 1388
compulsory order in, 780, 781, 786, 1264, 1292—1296, 1314—1317, 1384

grounding on debt incurred in, 822
petition for, 819, 835, 1289, 1292—1296, 1369
priority of costs of, 1192
service, 842, 843
statutory provisions as to, 1384

conclusion of, 972, 973, 1305, 1383, 1478
conseqiiences of, 1274, 1275, 1380, 1381
continuing more than a year, 1305, 1389
costs, 1277, 1278, 1384
creditors,

advertisement for, 1281, 1289, 1306
arrangements with, 1279
meeting of, 1272, 1273, 1306, 1381
proof of debts by, 1281, 1385

debts incurred in, 822, 1295
delegation of powers in, 1273, 1274, 1382
directors' position in, 1276
dismissal of servants on, 1220, 1275, 1276
disposal of books in, 992, 1267, 1302, 1389
dissolution of company, 1303, 1304, 1322, 1383

proceedings subsequent, 1304, 1305, 1322, 1323
distinction from winding-up under super\dsion, 1264—1270
distribution in, 1276, 1277, 1282—1284, 1303, 1305, 1380
examinations in, 1040, 1383

public, not applicable to, 1267
forfeiture of shares after, 275

during, 371, 372
interest on debts in, 1224
liquidator,

accounts of, 1303, 1305, 1383
additional, 1273, 1274, 1318, 1319, 1381
adjusting right of contributories, 1279, 1381
appointment of, 387, 1271, 1381

by the Court, 1274, 1318, 1319, 1381
creditors confirming, 1273, 1381
notice of, 1272, 1307, 1381
resolution for, 1270, 1271

calling meeting of creditors, 1272, 1273, 1306, 1381
compromises by, 1279, 1387, 1388
contents of notice of, 386
is agent of company, 1275, 1276
powers of, 1036, 1278, 1279, 1280, 1387, 1388
removal of, 1273, 1274, 1319, 1320, 1381
remuneration of, 1271, 1272, 1381, 1384
resignation, 1274
settling list of contributories, 1279, 128J
statutory provisions as to, 1381—1383
vacancy, 1274

meetings for, 1270, 1271
annual, 1305, 1383
final, 1303, 1307, 1383, 1384
of directors, 1276
to consider liquidator's account, 1303, 1305, 1383

sanction powers of hquidator, 1278, 1279, 1383, 1387, 1388
misfeasance proceedings in, 1055, 1269, 1388
pending hearing of petition to wind up, 832
preferential payments in, 1212—1214, 1385, 1386
priority of expenses of, 1189, 1384
proof of debts in, 1281, 1289, 1306, 1385
prosecutions, 1077—1083, 1267, 1269, 1388, 1389
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^VINDING-UP (VOLUNTARY)—conimwcfZ.

reconstruction on, 1280—1291, 1382, 1383
rectifying register in, 1280, 1385
relief against voidable contract to take shares, 233

resolutions for, 387, 1263, 1264, 1270, 1271, 1307, loOS, 1380

gazetting, 1272, 1306, 1380
restraining, 12G4, 1314

sale of assets, 1282, 1291, 1382, 1383
scheme of arrangement in, 1267, 1387, 1388

setting aside fraudulent preference in, 10S4—-1089, 1386

.
Stannaries company, 1395
statement of affairs not required in, 1267

statutory pro\dsions as to, 1380—1384, 1385—1394
staying actions on, 1265, 1266, 1383

compulsory winding-up for pui-pose of, 1296

execution, 1265
proceedings in. 1292, 1294, 1295, 1296, 1324, 1383

supervision order in, 1264, 1296—1303, 1314—1317, 1384
transfer of shares after, 1266, 1280, 1385
unclaimed assets, 970, 971, 973, 974, 980, 982
when it may take place, 1263, 1264, 1380

WITHDRAWAL,
application for shares, 205—207, 212
consent to act as director, 239
petition to wind up, 865—869, 888, 889, 1453

WITNESS,
in private examination in winding-up, 1043, 1044, 1459, 1460

conduct money, 1039 (note), 1044 (note)

depositions of, 1046, 1047, 1378, 1459, 1460

WORDS,
general, 61

leave for use of, in name of companj^ 54

WORIOIEN,
dismissal

by appointment of receiver, 576
winding-up order, 889 (note), 1220
voluntarj'^, 1275

liquidator employing, 1220
preferential payment of, by receiver, 573

wages in winding-up, 1212, 1213, 1385, 1394
proving for wages in winding-up, 1240, 1241, 1246, 1463, 1464

WORKMEN'S COMPENSATION,
preferential payment of, in winding-up, 573, 1212, 1213, 1214, 1386,

1394
proving for, in winding-up, 1222
redeeming weekly payments on winding-up, 1221 (note)

transfer of right to, on winding-up, 1221, 1222

WORN OUT SHARE CERTIFICATE, 282

WRIT OF ATTACHMENT, 200

WRIT OF DISTRINGAS, 291

WRIT OF ELEGIT, 1202, 1203

WRIT OF FIERI FACIAS. See " Execution."

WRIT OF SEQUESTRATION, 200, 1203, 1204

WRIT OF SUMMONS
for service abroad, 1027, 1028
in debenture-holder's action, 557, 560, 561

proceedings by member against company, 397, 398, 403, 404
notice of motion served with, 580 (note)

when resolution for voluntary winding-up not properly passed, 1314
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N.B.—l''igures thus: 32 deuote a reference to text; in to Forms; 1501 to Appendix.

WRITING,
contracts of company that must be in, 324, 1346
not necessary to agreement for payment of shares, 265

WRITING OFF,
loss of paid up capital, 75
moneys spent in goodwill or iJreliminary expenses, 645

THE END

i'KINTED BY WILLIAM CLOWES AND SONS, LIMITED, LONDON AND BECCLES.
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